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KRIMINALTIESIBU APAKSNOZARE

SPEKA ESOSU NOLEMUMU
KRIMINALPROCESA
JAUNAS IZSKATISANAS TIESISKA BUTIBA

Mg. iur. Inese Baikovska,
Biznesa augstskolas Turiba studiju programmas
“Juridiska zindatne” doktorante, zvérinata advokate, Latvija

Abstract

In this article, the author examines recent developments of the
existing criminal procedure legislation with regard to the fresh
examination of valid judicial decisions. According to the principle of
legal certainty (res judicata), no appeal may lie from a decision that
has already entered into force in a criminal case. However, if such a
decision proves to be unlawful, the right of persons to a fair trial and
a fair final judgment should be regarded as a priority with respect to
the principle of legal certainty and legal means should be found for
fresh examination or review.

The goal of this article is to examine the legal framework and
role in criminal proceedings of the following two legal institutions:
the re-opening of criminal proceedings due to newly discovered
circumstances and the fresh examination of valid decisions due to
serious breaches of substantive or procedural law.

The tasks of this article are to investigate the fresh examination of
valid decisions as defined in the Criminal Procedure Law, opinions
provided by legal researchers and relevant case-law. As a result of
the research, conclusions are formulated with regard to the legal
significance of the fresh examination of valid decisions, and specific
suggestions are provided for the improvement of the existing legal
framework.

The research is based on the analysis of legislation, court
decisions, conclusions and opinions. For this article, the author has
examined interrelations and differences of the procedural framework
according to analytic and synthetic methods and benchmarked

http://dx.doi.org/10.17770/acj.v3i84.3659
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specific provisions against other laws based on the comparative
method. The methods of grammatical, systemic and teleological
interpretation have also been applied in analysing specific legislation
and determining the spirit and purpose of laws.

Keywords: criminal procedure, renewal of criminal proceedings,
fair trial, persons involved in criminal proceedings.

Ievads

Autore Saja raksta pievérSas spéka esoSu nolémumu jaunas
izskatiSanas kriminalprocesuala reguléjuma aktualitateém. Tiesiskas
stabilitates princips (res judicata) paredz, ka nolémums, kas stajies
speka kriminallieta, vairs nav parsidzams. Tomér, gadijumos,
ja 8ads nolémums izraditos prettiesisks, tad personu tiesibas uz
taisnigu tiesu un taisnigu galigo nolémumu jauzskata par prioritaru
tiesiskas stabilitates principam un jarod tiesiski Iidzekli lietas jaunai
izskatiSanai vai nolémuma parskatiSanai.

P&tijuma objekts ir speka esosSu nolémumu jaunas izskatiSanas
kriminalprocesualais reguléjums. Savukart pétijuma priekSmets ir
kriminalprocesa atjaunosanas sakara ar jaunatklatiem apstakliem un
speka esoSu nolémumu jaunas izskatiSanas sakara ar materialo un
procesualo likuma normu butisku parkapumu tiesiskais regul&jums,
to kopigas un atSkirigas iezimes un problematika.

Raksta merkis ir izpétit divu tiesibu institiitu — kriminalprocesa
atjaunoSana sakara ar jaunatklatiem apstakliem un spéka esoSu
nolémumujaunaizskatiSana sakara ar materialo vai procesualo likuma
normu biitisku parkapumu — regul&jumu un nozimi kriminalprocesa.

Raksta uzdevumi ir izpétit spéka esoSu nolémumu jaunas
izskatiSanas kriminalprocesualo regulgjumu, tiesibu pé&tnieku
izteiktos viedoklus, ka arT tiesu praksi. P&tijuma rezultata izteikti
secingjumi un doti konkréti ierosinajumi tiesiska regul€juma
pilnveidei.

P&étijuma baze ir normativo aktu, tiesu nolémumu, atzinpu un
viedoklu analize. Raksta izstradé tika izmantotas analizes un
sintézes metodes — pétot procesudlo likumu tiesiska reguléjuma
kopsakaribas un atSkiribas, salidzinama metode — pétot konkrétas
tiesibu normas salidzinajuma ar citam normam lidziga regul&juma,
ka ar1 salidzinot tiesibu institiitu “Kriminalprocesa atjaunoSana
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sakard ar jaunatklatiem apstakliem” un “Spéka esoSu nolémumu
jauna izskatiSana sakara ar materialo vai procesualo likuma normu
bitisku parkapumu” tiesisko regulgjumu. P&tjjuma izmantota ari
statistiska datu apstrades metode, apkopojot un analiz€jot datus par
konkrétas kategorijas kriminallietam. Izmantotas arT tiesibu normu
interpretacijas metodes: gramatiska, sistémiska un teleologiska —
pétot konkrétas tiesibu normas juridisko reguléjumu, noskaidrojot
normas jégu un meérki.

Likumiga speka eso$a noléemuma patiesuma prezumpcija
mijiedarbiba ar tiesibu uz taisnigu tiesu principu

Saskana ar Kriminallikuma 1. panta noteikto personu var atzit par
vainigu noziedziga nodarfjjuma izdariSana un uzlikt kriminalsodu ar
tiesas spriedumu vai arinoteiktos gadijumos ar prokurora prieksrakstu
par sodu'. Tiesas spriedums var bt notiesajoss vai ar attaisnojoss.
Likuma Par tiesu varu 16. pants defing, ka tiesas spriedumam,
kas stajies speka, ir likuma speks tas ir izpildams un visiem tas ir
obligats?. Tatad tiek prezuméts, ka likumiga speka stajies spriedums,
ka arT prokurora prieksraksts par sodu nav parstidzams un uzskatams
par galigo nolémumu lieta. Tas nozimé, ka Sads spriedums vai
prokurora prieksraksts par sodu tiek uzskatits par taisnigu, patiesu
un tiesibu normam atbilsto$i pienemtu, ievérojot gan materialas,
gan procesualas tiesibu normas. Tatad kriminalprocesa piepemtais
nolémums, kas stajies speka, nav parsiidzams, un $adi tiek garantéta
tiesiska stabilitate.

Savukart Latvijas Republikas Satversmes 92. pants garanté
ikvienas personas tiesibas uz taisnigu tiesu’, tas nozimé, ka ikviens
var versties tiesa, lai parsiidz&tu tiesas nolémumu apelacijas vai
kasacijas kartiba. Min&ta Satversmes panta tvéruma ietilpst ar1 speka
esoSu nolémumu jaunas izskatiSanas garantijas, kas paredzetas
Kriminalprocesa likuma* 62. nodala — kriminalprocesa atjauno$ana
sakard ar jaunatklatiem apstakliem un 63. nodala — spéka esoSu
nolémumu jauna izskatiSana sakara ar materialo vai procesualo
likuma normu bitisku parkapumu. Lai arT Kriminalprocesa likums
paredz lietas jaunu izskatiSanu péc sprieduma speka stasanas,
tomer jaievéro noteikti apstakli, kuriem iestajoties, ir iesp&ams
atjaunot lietas izskatiSanu. So apstaklu loks ir saméra ierobeZots, lai
nodroSinatu gan spéka esosa tiesas sprieduma juridisko spéku, gan
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personu tiesibu garantijas uz taisnigu tiesu gadijuma, ja péc sprieduma
speka stasanas atklatos jauni, ieprieks nezinami apstakli vai art kadi
materialo vai procesualo likuma normu biitiski parkapumi.

Ka atzinusi Satversmes tiesa, speéka stajies galigais nolémums
kriminallieta uzlikojams nevis ka publiskas varas akts, attieciba uz
kuru saskana ar Satversmes 92. pantu rodas tiesiba versties taisniga
tiesa, bet ka §is tiesibas realizacijas logisks noslégums, un, piepemot
pretgjo, zustu Satversmes 92. panta jéga, jo tada gadijuma aizskartas
tiesibas nekad nebiitu iesp&jams aizstavet lidz galam. Satversmes
92. pants ietver ne vien apsiidzéta tiesibas uz taisnigu tiesu, bet art
citu personu, tostarp cietusa, tiesibas uz savu tiesibu un likumisko
intereSu aizstavésanu’.

Svarigi iev@rot kriminalprocesa iesaistito personu tiesibu
garantijas uz lietas atjaunoSanu péc sprieduma speka stasanas un
attiecigi art jarod Iidzsvars ar personu tiesibam palauties, ka speka
esosSs nolemums ir galigs. Tatad butiski, lai tiktu ieverots tiesiskas
noteiktibas princips — res judicata, kas paredz, ka galigais nolémums
lieta vairs nav parsiidzams. IpaSi svarigs §is aspekts ir kriminalprocesa
cietusajai personai, kurai ir tiesibas uz sprieduma izpildi dala par
kait€juma atlidzinajumu. Savukart, gadijumos, kad lieta tiek ilgstosi
izskatita, it Tpasi, gadijumos, ja lietas izskatiSana tiek atjaunota péc
sprieduma speka stasanas, tad tiek jau aizskartas cietu$as personas
tiesibas uz savlaicigu kait€juma atlidzinajumu. Gadijumos, ja
kriminalprocesa galigais nolémums ir attaisnojo$s spriedums, tad
attaisnotas personas interes€s 1pasi svariga ir res judicata principa
ievéroSana. Savukart $ada gadijuma var tikt pretnostatitas cietusa
tiesibas uz taisnigu tiesu, jo ar1 cietuSai personai ir jadod lidzvertiga
iesp€ja lietas jaunai parskatiSanai 1pasos gadijumos. Jau ieprieks
minétaja Satversmes tiesas sprieduma noradits, ka pie prasibam, ko
taisnigas tiesas jédziens izvirza kriminallietas izskatiSanas procediirai
kopuma, pieder ar1 lidzvertigu iesp&ju princips, un tas prasa visam
procesa iesaistitajam pusém lidzvertigu iesp&ju izklastit lietas
apstaklus un liedz kadai no pusém pieskirt biitiskas priekSrocibas
salidzinajuma ar oponentu®.

Lidz ar to kriminalprocesualajam regulé§jumam jabiit tadam,
lai tiktu nodroSinatas vienlidzigas iesp€jas gan notiesatajai vai
attaisnotajai personai, gan cietuSajam vérsties ar pieteikumu par
kriminalprocesa atjaunoSanu sakara ar jaunatklatiem apstakliem vai
arT par spéka esoSa nolémuma jaunu izskatiSanu sakara ar materialo
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vai procesualo likuma normu biitisku parkapumu, neatkarigi no ta vai
nolémums bijis notiesajoss vai attaisnojoss vai arT, ja kriminalprocess
bijis izbeigts.

Satversmes tiesa atzinusi, ka tiesiskas noteiktibas princips uzliek
valstij pienakumu nodroSinat tiesisko attiecibu stabilitati, ka ar1
ieverot tiesiskas palavibas principu, un tiesu nolémumi, kas kluvusi
galigi péc tam, kad ir izmantoti visi pieejamie tiesibu aizsardzibas
lidzekli (izmantotas visas parsiidzibas iesp€jas), vai péc tam, kad
beidzies to izmantoSanas termins, vairs nevarétu tikt parskatiti un uz
tiem biitu attiecinams res judicata princips’.

Tomeér, pilniba nevar izsleégt, ka kriminalprocesa stajas speka
tads nolémums, kas nav tiesisks, bet $ada nolémuma prettiesiskums
atklajas velak, pec ta speka stasanas, Iidz ar ko tads nolémums biitu
atcelams un lieta parskatama no jauna.

Satversmes tiesa atzinusi, ka taisniga tiesvedibas procesa rezultata
garantija kriminalprocesa prasa, lai persona netiktu notiesata par
tadu noziedzigu nodarfjumu, kuru ta nav izdarijusi, un lai persona,
kura izdarTjusi noziedzigu nodarfjumu, tiktu atbilstosi notiesata®.

Valstij jaievéro konstitucionalas tiesibas uz taisnigu tiesu, radot
efektivu tiesisko mehanismu, lai noveérstu parkapumus, kas radusies,
stenojot tiesvedibu kriminalprocesa. Turklat neatkariga un taisniga
tiesa nav iesp&jama bez veiksmigas tiesvedibas darbibas, kas ne
tikai nodroSina sp&ju spriest tiesu, bet ar1 labot nelikumigus vai
nepamatotus nolémumus, pat ja tie stajusies speka’.

Tiesiskas valsts pienakums ir nodro$inat, lai pie kriminalatbildibas
tiktu saukta ikviena persona, kas izdarijusi noziedzigu nodarijumu,
vienlaikus nepielaut, ka tiek notiesata nevainiga persona, vai arl
kriminallietas piepemti kliidaini nolémumi. Saja sakariba valsts
pienakums ir izstradat tadu politiku, kas stiprinatu tiesibsargajoSo
iestazu darbibu, kas saistita ar kriminalprocesualo lidzeklu
piemé&roSanu, tadgjadi minimizgjot jebkadus kliidainus nolémumus.

Kriminalsodu politiku var definét ka valsts politiku, kas veérsta
uz noziedzibas apkaroS$anu, kura ir noteikti valsts parvaldes principi
un uzdevumi izvirzito meérku sasniegSanai. Lai kriminalsodu
politika nodro$inatu izvirzamo mérku sasniegSanu, tas pamata
ir jabuit konsekventiem principiem, ka piem&ram, likumibas un
taisniguma principiem'’. Tatad kriminalprocesam janoslédzas ar
tadu galigo nolémumu, kas atbilstu Siem pamatprincipiem, biitu
taisnigs un neparsiidzams. Tome@r nav pilniba izslédzami gadijumi,
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kad péc galiga noléemuma spéka stasanas atklatos kadi jauni, ieprieks
nezinami apstakli vai kadi procesuali parkapumi, kas rada biitisku
ietekmi uz nolémuma tiesiskumu. Sada gadfjuma prioritars jautajums
ir tiesbu uz taisnigu tiesu principa nodrosSinasana, jo nav pielaujams,
ka paliek speka nolémums, kas biitiba nav taisnigs.

Apstakli, kas var biit pamata netaisniga nolémuma piegemsanai
kriminallieta, var bit dazadi, un tie definéti Kriminalprocesa likuma
ka apstakli, kas var but pamata kriminalprocesa atjaunoSanai
jaunatklatu apstaklu del, vai arT sakara ar materialo vai procesualo
likuma normu bitisku parkapumu.

Kriminalprocesualaja zinatné galvenokart tiek uzskatits, ka
netaisniga nolémuma pienemSanas pamata ir “tiesas kluda”. Ta
devetas “tiesas kliidas™ bitiba ir tada, ka tai ir negativas sekas, jo
tiek parkapts likums, un tas novedis pie netaisniga, pretlikumiga un
nepamatota nolémuma lieta''. Savukart taisniguma princips nosaka
ikvienas personas tiesibas uz taisnigu tiesu un taisnigu galigo
nolémumu. Sada gadijuma jarod tiesiski lidzekli atjaunot tiesvedibu
(vai pat izmekl&Sanu) kriminallieta un parskatit to no jauna, tadgjadi
parkapjot res judikata principu, kas viennozimigi ir attaisnojams,
jo tiesiska valsti nav pielaujams atstat speka pretlikumigus un
netaisnigus nolémums.

Eiropas Cilvektiesibu un pamatbrivibu aizsardzibas konvencijas
(turpmak — Konvencija) 6. panta pirmaja dala'? noteiktas ikvienas
personas tiesibas uz taisnigu tiesu, kas ietver tiesibas uz taisnigu
nolémumu, ka arf tiesibas parsiidz€t tiesu nolémumus, t. sk. arT lugt,
lai tiek parskatitas lietas, kuras nolémums ir stajies speka.

Ar dabiska taisniguma principa prasibam sasaucas Konvencijas
6. panta pirmaja dala ietvertas tiesibas uz lietas taisnigu izskatiSanu,
kas anglu valoda apzimétas ka right to fair trial, bet literatiira biezi
tiek devetas ka right to fair hearing®.

Konvencija ne tikai pieprasa, lai valstis, kas ir Konvencijas
puses, ievérotu no tas izrieto$as tiesibas un pienakumus, bet ar1
izveidotu tiesu iestadi — tiesu, kurai ir tiesibas konstatét Konvencijas
parkapumus galigajos spriedumos. Pamatprincips ir tas, ka
Konvencija ir paredzeta, lai garantetu ne teorétiskas vai iluzoras
tiesibas, bet gan tiesibas, kas ir praktiskas un efektivas. Lai gan
Konvencijas 6. panta 1. punkts garante lietas dalibniekiem efektivas
tiesibas pieklut tiesam, tomér katrai valstij tiek atstats brivi izveleties
lidzeklus, kas tiks izmantoti $aja nolaka'.
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Ievérojot Konvencija noteiktas cilvektiesibu garantijas, arl
Latvijas normativais regulgjums paredz kartibu, kada iespg&ams
no jauna izskatit kriminallietas, kuras nolémums ir stajies speka.
Nakamaja nodala tiks aplukots Kriminalprocesa likuma noteiktais
regulgjums spéka esosSu nolémumu jaunai izskatiSanai, ta ir IpasSa
kriminalprocesuala stadija, kas garanté personu tiesibas uz taisnigu
tiesu un taisnigu galigo nolémumu.

Spéeka esoSu noléemumu jaunas izskatiSanas veidi un nozime
kriminalprocesualaja reguléjuma

Speka stajuSos nolémumu jaunas izskatiSanas normas attiecas uz
jomu, kura tiek pretstatits tiesibu stabilitates princips un taisniguma
princips, jo stabilitates princips biezi nonak pretruna ar prasibu péc
taisniguma. Tiesvedibas atjaunosana lieta, kas pabeigta ar spéka
stajusos nolémumu, ir tipiska $a strida izpausme, kur jamekle to
savstarpg&jais lidzsvars'>.

Lai garantétu personu tiesibas uz taisnigu tiesu un speka stajusies
galigie nolémumi ikviena kriminalprocesa butu tiesiski, Latvijas
kriminalprocesualais regul&jums paredz noteiktos gadijumos atjaunot
izskatiSanu lietas, kur nolémums stajies spéka. Kriminalprocesa
likums paredz divus speka esoSu nolémumu jaunas izskatiSanas
instititus:

1) Kriminalprocesa atjaunoSanu sakara ar jaunatklatiem
apstakliem (Kriminalprocesa likuma 62. nodala);

2) Speka esoSu nolémumu jaunu izskatiSanu sakara ar
materialo vai procesualo likuma normu bitisku parkapumu
(Kriminalprocesa likuma 63. nodala).

Abiem minétajiem instititiem kriminalprocesuali raksturigs tas,
ka tie paredzeti gadijumiem, ja p&c galiga nolémuma spéka stasanas
radusies kadi noteikti apstakli, kuru dé] pielaujama lietas parskatiSana.
So institiitu Tpaais raksturs saistits ar to, ka tiek parbaudita galiga
nolémuma likumiba un pamatotiba. Savukart Sos abus tiesibu
institltus var piem&rot kriminalprocesa tikai tados gadijumos, ja
iestajies galvenais nosacljums — ir spéka stajies nolémums (tiesas
spriedums vai [émums, vai prokurora priekSraksts par sodu).

Kopiga iezime abiem Siem tiesibu instititiem ir apstaklis, ka
tiek parskatits stajies speka lieta pienemtais nolémums. Savukart
abiem Siem tiesibu instititiem atskirigas pazimes saistitas gan ar
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to, kadi noléemumi varétu tikt parskatiti, gan kadas personas tiesigas
versties ar pieteikumu par nolémumu parskatiSanu, gan ar1 atSkiriga
ir procesuala kartiba nolémumu parskatiSana un lietas izskatiSana
no jauna. Lai uzskatamak atklatu Kriminalprocesa likuma 62.
nodalas un 63. nodalas tiesiska reguléjuma saturu apkopotas So
abu tiesibu institlitu galvenas pazimes normativaja reguléjuma, kas
aplikojamas 1. tabula “Spéka esoSu nolémumu jaunas izskatiSanas
ipasas pazimes”. 1. tabula veikta apkopota tiesiska regul&juma
satura analize, atklajot butiskas atSkiribas un normativa reguléjuma
nepilnibas.

1. tabula
Spéka esoSu nolemumu jaunas izskatiSanas ipasas pazimes'®

Kriminalprocesa Spéeka esoSu nolemumu jauna
atjaunoSana sakara izskatiSana sakara ar materialo
ar jaunatklatiem vai procesualo likuma normu
apstakliem butisku parkapumu

Var atjaunot Var i1zskatit no jauna speka esosu
kriminalprocesu, kura ir nolémumu:
speka stajies: - tiesas spriedumu, ja kriminallieta

- tiesas spriedums;
- tiesas lemums;
- prokurora prieksraksts

nav skatita kasacijas kartiba;
tiesas 1émumu, ja kriminallieta
nav skatita kasacijas kartiba;

atjaunosSanas pamats:

- Konstatéti jauni apstakli,
kuri nav bijusi zinami
lietas izmekl€Sanas
vai iztiesasanas laika,
bet kluvusi zinami vai
radusies no jauna p&c
galiga nolémuma speka
stasanas (KPL 655.
pants).

par sodu. - tiesas noléemumu, kura
piemérojams Tpass likums par
personu reabilitaciju.
Kriminalprocesa Nolémuma jaunas i1zskatiSanas

pamats:

Konstateti materialo vai
procesualo likuma normu

butiski parkapumi. Nolémuma
nepareiziba tiek konstatéta uz lieta
jau esoSu materialu pamata. (KPL
665. pants).
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Pieteikuma subjekti: Pieteikuma subjekti:

- Kriminalprocesa - Advokats, notiesatas vai
iesaistitas personas attaisnotas personas, vai
(notiesata vai attaisnota personas, pret kuru ar tiesas
persona, cietusais, lémumu kriminalprocess izbeigts,
kriminalprocesa uzdevuma.
aizskartas mantas
Ipasnieks) vai tas Protestu var iesniegt:
parstavis. - Generalprokurors vai

Generalprokuratiiras
Kriminaltiesiska departamenta
virsprokurors.
Nolémuma 1zpildes Nolemuma izpildes apturésana:
apturéSana: - Augstakai tiesai, ja ta pien@musi

- Nolémuma izpilde netiek pieteikumu izskatiSanai, ir tiesibas

atlikta vai apturéta. (bet ne pienakums) atlikt vai
apturet nolémuma izpildi lidz ta
jaunai izskatiSanai.

Viena no butiskakajam atSkiribam abu So tiesibu institlitu
reguléjuma ir saistita ar to personu loku, kuram ir tiesibas versties ar
pieteikumu par kriminalprocesa atjaunoSanu sakara ar jaunatklatiem
apstakliem vai par nolémuma izskatiSanu no jauna sakara ar materialo
vai procesualo likuma normu butisku parkapumu.

Ka definéts Kriminalprocesa likuma 657. panta pirmaja dala'’,
pieteikumu par procesa uzsakSanu jaunatklatu apstaklu izmekleSanai
var iesniegt kriminalprocesa iesaistita persona, kuras tiesibas
vai likumiskas intereses tika aizskartas kriminalprocesa, vai tas
parstavis. Autores ieskata $ads defin€jums ir plass un nekonkréts.
Lidz ar to §is tiesibu normas piemérotajam atstata zinama ricibas
briviba izvertét, vai persona, kas iesniegusi $adu pieteikumu, ir to
personu loka, kuras tiesibas vai likumiskas intereses tika aizskartas.
No minéta defin€juma izriet, ka pieteikumu var iesniegt jebkura
persona, kas iesaistita konkrétaja kriminalprocesa un kuras intereses
ir tikuSas aizskartas. Tatad secinams, ka bridi, kad kriminallieta
jau stajies speka nolémums, personas, kuru tiesibas vai likumiskas
intereses tika aizskartas kriminalprocesa, ir:

- notiesata vai attaisnota persona,
- cietusSais vai vina parstavis (vai likumiskais parstavis),
- kriminalprocesa aizskartas mantas 1paSnieks.
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Noradams, ka Kriminalprocesa likuma 111." panta otras dalas 9.
punkta noteikts, ka kriminalprocesa aizskartas mantas Tpasniekam
ir tiesibas parsiidzet tiesas nolémumu tikai attieciba uz mantu. Lai
arT Kriminalprocesa likuma 657. panta nav precizi definéts, kuras
personas un par kadiem apstakliem var iesniegt pieteikumu par
procesa uzsakSanu jaunatklatu apstaklu izmekl&Sanai, piepemams, ka
kriminalprocesa aizskartas mantas TpaSnieks var iesniegt pieteikumu
tikai par tadiem jaunatklatiem apstakliem, kas skar vina mantu.

Savukart normativais regul€jums attieciba uz to personu loku,
kuram tiesibas iesniegt pieteikumu par tiesas nolémuma izskatiSanu
no jauna sakara ar materialo vai procesualo likuma normu biitisku
parkapumu, ir gana ierobeZots. Kriminalprocesa likuma 663.
panta noteikts, ka $adu pieteikumu var iesniegt tikai advokats un
ar1 tikai notiesatds un attaisnotas personas uzdevuma, vai tadas
personas uzdevuma, pret kuru ar tiesas l@mumu kriminalprocess
izbeigts. Ka redzams no minéta defin€juma, §tm kriminalprocesa
iesaistitajam personam pasam nav tiesibu vérsties Augstakaja tiesa
ar pieteikumu, bet tam javersas vispirms pie advokata. Likumdevéjs
apzinati noteicis tiesibas advokatam konkrétu personu uzdevuma
iesniegt $adu pieteikumu, jo tam jabut pietiekami pamatotam un
motiveétam. Pieteikuma precizi janorada juridiskais vert€§jums par
konkrétas likuma normas vai vairaku normu biitisku parkapumu un
to, kada veida §ads parkapums var€ja izraisit prettiesisku nolémumu.
Vienlaikus jaatzist, ka S§is personas paSas visticamak nespétu
sagatavot pietiekami kvalitativu un juridiski motivétu pieteikumu, ja
vien tam nav juridiskas kvalifikacijas.

Kriminalprocesa likuma 663. panta pirmaja dala noteiktais
regul&jums ierobezo citu kriminalprocesa iesaistito personu tiesibas
vailikumigasintereses, kastikaaizskartaskonkrétajakriminalprocesa.
Pieméram, cietuSajam vai kriminalprocesa aizskartds mantas
ipaSnieckam ne paSam, ne arT ar advokata starpniecibu (dodot
uzdevumu) nav garantétas tiesibas versties ar pieteikumu par speka
esoSa nolémuma jaunu izskatiSanu sakara ar materialo vai procesualo
likuma normu butisku parkapumu. AtSkiriba no tiesibu institlita
“Kriminalprocesa atjaunosSana sakara ar jaunatklatiem apstakliem”
Saja gadijuma cietuSai personai vai kriminalprocesa aizskartas
mantas TpaSniekam $adas tiesibas netiek garantétas, kas, autores
ieskata, neatbilst cilvéka pamattiesibu garantijam, turklat min&tais
regul&jums ir pretruna ar Kriminalprocesa likuma 8. panta noteikto,
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ka Kriminalprocesa likums nosaka vienotu procesualo kartibu visam
kriminalprocesa iesaistitam personam. Turklat arT Satversmes 92.
panta pirmaja teikuma noteikts, ka ikviens var aizstavét savas tiesibas
un likumiskas intereses taisniga tiesa'®. Tatad tiesibam uz taisnigu
tiesu un pieeju tiesai jabut ikvienai kriminalprocesa iesaistitajai
personai.

Ka atzits juridiskaja literatiira, tad ar1 péc daudzkart&ju grozijumu
izdariSanas Kriminalprocesa likuma, joprojam ir vérojama normu
nesaskanotiba, un joprojam Kriminalprocesa likuma normas nav
pietiekami precizas un paredz parak lielu iesp&ju nevienveidigiem
risinajumiem'.

Var pievienoties minétajam apgalvojumam un atzit, ka, apliikojot
nolémumu parstidzibu dazadas procesualas stadijas reglamentgjosas
Kriminalprocesa likuma normas, regulgjums nav vienots un
konsekvents. Piem&ram, salidzinot kriminalprocesualo regulgjumu
attieciba uz subjektu loku, kuriem ir tiesibas iesniegt pieteikumu
par spéka esoSu nolémumu jaunu izskatiSanu sakara ar materialo vai
procesualo likuma normu bitisku parkapumu un kuriem ir tiesibas
iesniegt kasacijas siidzibu, redzams, ka tiek konkréti definéts, ka
kasacijas stidzibu var iesniegt apsiidz€tais, vina aizstavis, cietusais,
vina parstavis un likumiskais parstavis. Tatad subjektu loks, kas
tiesigi iesniegt kasacijas stidzibu, ir plasaks.

Juridiskaja literattira atzits, ka lietu jauna izskatiSana sakara ar
materialo vai procesualo likuma normu bitisku parkapumu dazkart
tiek dévéta par nokavéto kasaciju®. Mingtais apgalvojums apstiprinas
ar kriminalprocesualo reguléjumu, jo gan kasacijas tiesvediba, gan
speka esoSu nolémumu jaunas izskatiSanas sakara ar materialo
vai procesudlo likuma normu butisku parkapumu gadijumos tiek
parbauditi vienlidz tie pasi jautajumi — materialo tiesibu normu, t.
sk. Kriminallikuma normu, ka art kriminalprocesualo likuma normu
ievéroSana un interpretacija. Turklat, Kriminalprocesa likuma 670.
panta noteikts, ka pieteikumus un protestus par spriedumiem un
lemumiem, kas stajusies speéka, no jauna izskata Augstaka tiesa
Kriminalprocesa likuma 582. — 586. panta noteiktaja kartiba. Tatad
tada kartiba, ka tiek izskatitas lietas kasacijas instance. Butiski ieverot
arT apstakli, ka speka stajuSos tiesas noléemumu var izskatit no jauna
tikai tad, ja tas nav skatits kasacijas kartiba. Tatad, liedzot cietuSajam
vai kriminalprocesa aizskartas mantas IpaSniekam tiesibas iesniegt
pieteikumu par tadu nolémumu, kas nav skatits kasacijas kartiba,
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un, ja $ads nolémums biitiba ir prettiesisks, tiek parkaptas mingto
personu tiesibas uz taisnigu tiesu un taisnigu galigo nolémumu lieta.

Lidz ar to ierosinu papildinat kriminalprocesualo regul&jumu,
nosakot, ka pieteikumu cietusa, kriminalprocesa aizskarta mantas
1paSnieka uzdevuma var iesniegt advokats. Kriminalprocesa likuma
663. panta pirma dala izsakama sekojosa redakcija:

“(1) Pieteikumu par tiesas noléemuma izskatisanu no jauna var
iesniegt advokdts sekojosu personu uzdevuma:
1) notiesatds un attaisnotas personas vai tadas personas, pret
kuru ar tiesas lemumu krimindalprocess izbeigts;
2) cietusa, vina parstavja vai likumiska parstavja,
3) kriminalprocesd aizskartas mantas ipasnieka .

Vel viena bitiska atSkiriba abu minéto tiesibu instititu
kriminalprocesualaja reguléjuma ir saistita ar spéka esos$a nolémuma
izpildi. Proti, saskapa ar Kriminalprocesa likuma 669. pantu, ja
Augstaka tiesa ir pienémusi izskatiSanai pieteikumu vai prokurora
protestu par speka esoSu nolémumu jaunu izskatiSanu sakara ar
materialo vai procesualo likuma normu butisku parkapumu, tai ir
tiesibas (bet ne pienakums) apturét sprieduma vai [émuma izpildi
lidz ta jaunai izskatiSanai. Savukart procesuala kartiba neparedz
apturét sprieduma vai 1@émuma izpildi, ja tiek izskatits pieteikums
par kriminalprocesa atjaunosanu jaunatklatu apstaklu del.

Ar1 Seit ir v@rojama kriminalprocesuala reguléjuma atSkiriga
nostadne. Gadijuma, ja péc pieteikuma tiek uzsakts process
jaunatklatu apstak]u izmekléSanai konkréta kriminalprocesa un
prokurors ir atzinis, ka ir pamats lemt par speka esoSa nolémuma
atcelSanu, par ko ir pienémis attiecigu 1émumu, tad ar1 biitu lemjams
jautdjums par §1 speéka esoSa nolémuma izpildes apturéSanu. Ja
kriminalprocesa galigais nolémums ir tiesas spriedums vai [émums,
tad lietu sakara ar jaunatklatiem apstakliem izskata Augstaka tiesa,
bet, ja personai bija piemérots prokurora prieksraksts par sodu, tad
lietu izskata Generalprokuratiira. Lidz ar to rosinu diskusiju par
nepiecieSamibu veikt grozijumu Kriminalprocesa likuma 62. nodala.
Konkréti ierosinu papildinat Kriminalprocesa likumu ar jaunu pantu —
657." un izteikt to sekojosa redakcija:

“Ja  Augstaka tiesa vai Generalprokuratira pienémusi
izskatisanai prokurora lemumu, ar kuru atzits, ka ir pamats lemt par
kriminalprocesa spéka stajusas nolemuma atcelSanu, ta var apturét
nolémuma izpildi lidz lietas sakard ar jaunatkldtiem apstakliem
izskatisanai”.
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Veicot So pétijumu, secinams, ka Siem abiem tiesibu institiitiem,
kas defineti Kriminalprocesa likuma 62. un 63. nodala, ir pietieckami
liela nozime kriminalprocesualaja regul&juma, jo §is tiesibu normas
pietiekami biezi tiek piemérotas prakseé. Apliikojot Augstakas tiesas
piecu gadu statistiku laikano 2012. gada l1dz2016. gadam, Augstakas
tiesas Kriminallietu departamenta vérojams Kriminalprocesa likuma
62. un 63. nodalas kartiba izskatito lietu pieaugums. Lai izvertétu
tendences, aplukosim Augstakas tiesas majaslapa publicéto
statistikas datu kopsavilkumu 2. tabula.

2. tabula
Augstakas tiesas Kriminallietu departamenta
izskatitas kriminallietas
KPL 62. un 63. nodalas kartiba 2012. — 2016. gada*'

Gads | KPL 62. un | Lietas, kuras Lietas, kuras noléemums
63. nodalas nolémums atcelts pilniba vai dala
kartiba atstats speka un lieta nosiitita jaunai
izskatitas Skaits izskatiSanai vai arT izbeigts
lietas (Tpatsvars %) kriminalprocess vai arl
Skaits nolémums grozits
Skaits (Tpatsvars %)
2012 16 6 (37%) 10 (73%)
2013 24 5 (21%) 19 (79%)
2014 34 15 (44%) 19 (56%)
2015 34 10 (30%) 24 (70%)
2016 64 9 (14%) 55 (86%)

Par 2017. gadu Augstakaja tiesa ir apkopota tikai informacija par
tam kriminallietam, kas izskatitas Kriminalprocesa likuma 62. un
63. nodalas kartiba — tas kopa ir 46 lietas?>. Diemz€l nav pieejama
detalizeétaka informacija par lietu izskatiSanas rezultatiem.

No 2. tabulas apkopojuma veérojama pieaugosa tendence izskatamo
lietu apjoma Kriminalprocesa 62. un 63. nodalas kartiba Augstakas
tiesas Kriminallietu departamenta. Turklat ir arT vérojama pieaugosa
tendence attieciba uz nolémumiem, kuri tiek atcelti pilniba, vai kada
dala, vai arT nolémums tiek grozits. Tas liecina par to, ka zinams skaits
speka esosu nolémumu biutiba ir bijusi kludaini, tatad prettiesiski.
Ka arT var izdarit secinajumu par pieaugosSu tendenci, un iespg&jamu
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nekvalitativu kriminalprocesa izskatiSanu tiesa. Tendence rada, ka
palielinas to lietu patsvars, kur ir konstatéta ta devéta “tiesas kluda”.
Kludaina nolémuma pienemSanas pamata ne vienmer ir tiesas
kluda, jo dazkart tiesas klidas pamata ir pirmstiesas izmekl&Sanas
laika pielautas kludas, kas ietekméjusas tiesnesa viedokli nolémuma
piepemsana. Ta pieméram, Krievijas Federacija tika veikts
zinatnisks pétijums par ta déveto “tiesas kludu” rasanas iemesliem,
un tika secinats, ka lielakoties “tiesas kltidas” radusas no pirmstiesas
izmekléSanas stadija pielautajam izmekletaja kladam, kuras
nav pamanijis arT prokurors, veicot uzraudzibu vai apsidzibu®.
Tomeér, tiesai, iztiesajot lietu, jasp€ pamanit un noverst pirmstiesas
izmekl@Sanas laika pielautas kludas, lai mazinatu to ietekmi uz tiesas
nolémuma tiesiskumu. Tas vienlidz mazinatu tadu gala nolémumu
kriminallietas skaitu, par kuru tiesiskumu rodas Saubas.

Secinajumi

1. Apkopojot raksta min€to, secinams, ka lai arT Kriminalprocesa
likums paredz speka esoSu nolémumu jaunu izskatiSanu, tomér
jaievéro noteikti apstakli, kuriem iestajoties, ir iesp&ams
atjaunot lietas izskatidanu vai nolémuma parskatiSanu. So
apstaklu loks ir saméra ierobeZzots, lai nodrosinatu gan speka
esosa tiesas sprieduma juridisko spéku, gan personu tiesibu
garantijas uz taisnigu tiesu gadijuma, ja pe&c sprieduma speka
staSanas atklatos jauni, iepriek§ nezinami apstakli vai ar1 kadi
materialo vai procesualo likuma normu biitiski parkapumi.

2. Kriminalprocesualais reguléjums neparedz cietuSajam vai
kriminalprocesa aizskartas mantas paSniekam tiesibas iesniegt
pieteikumu par speka esoSu nolémumu sakara ar materialo vai
procesualo likuma normu biitisku parkapumu, kas nav skatits
kasacijas kartiba. Ja $ads nolémums biitiba ir prettiesisks, tad
tiek parkaptas min€to personu tiesibas uz taisnigu tiesu un
taisnigu galigo nolémumu lieta.

Ierosinu pilnveidot kriminalprocesualo regulgjumu un izteikt

Kriminalprocesa likuma 663. panta pirmo dalu sekojosa redakcija:

“(1) Pieteikumu par tiesas nolemuma izskatiSanu no jauna var
iesniegt advokats, sekojosu personu uzdevuma:

1) notiesatdas un attaisnotas personas vai tdadas personas, pret
kuru ar tiesas lemumu krimindlprocess izbeigts,
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2) cietusa, vina parstavja vai likumiska parstavja,

3) kriminalprocesd aizskartas mantas ipasnieka .

3. Ja tiek uzsakts process jaunatklatu apstaklu izmekl&Sanai
konkréta kriminalprocesa un prokurors ir atzinis, ka ir pamats
lemt par speka esosa nolémuma atcelSanu, par ko ir pienemis
attiecigu [émumu, tad arT biitu lemjams jautajums par $1 speka
eso$a nolémuma izpildes apturéSanu, lidzigi ka tas definéts
Kriminalprocesa likuma 63. nodalas 669. panta.

Ierosinu papildinat Kriminalprocesa likumu ar jaunu — 657.

pantu un izteikt to sekojosa redakcija:

“Ja  Augstaka tiesa vai Generalprokuratiira pienémusi
izskatisanai prokurora lemumu, ar kuru atzits, ka ir pamats lemt par
kriminalprocesd spékda esosa noléemuma atcelSanu, ta var apturet
noléemuma izpildi lidz lietas sakard ar jaunatkldtiem apstakliem
izskatisanai”.

4. Papildinot Kriminalprocesa likumu ar iepriek§ minétajam
normam, galvenokart tiktu panakta kriminalprocesa iesaistito
personu tiesibu uz taisnigu tiesu nodrosSinaSana, ka art tiktu
garantéta vienota procesuala kartiba visam kriminalprocesa
iesaistitajam personam.

5. Tiesai, iztiesajot lietu, jasp€j pamanit un noverst pirmstiesas
izmekl@sanaslaikapielautaskliidasunprocesualosparkapumus,
lai mazinatu to ietekmi uz tiesas nolémuma tiesiskumu. Tas
nodroSinatu spéka esoSu nolémumu tiesisko stabilitati un
mazinatu speka esosu nolémumu jaunas izskatiSanas gadijumu
skaitu.
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AHHOTaNUA

B nanHo#i crarbe aBTOp OOpaliaercs K akTyaJbHBIM BOIPOCAM
YTOJIOBHO-IIPOLIECCYAJIbHOTO PETYIUPOBAHUS, CBI3aHHBIM C HOBBIM
pacCMOTpPEHMEM BCTYNHBIIMX B CHIy NocTaHoBiaeHWH. IIpunuun
MIPaBOBOM  OMPENENCHHOCTH (res judicata) TpeayCMaTPUBACT,
YTO MOCTAHOBJIEHHWE, BCTYIUBLIEE B CHIIy [0 YIOJIOBHOMY JIENY,
Oosiee He TMOUIEKHUT oOkanoBaHHIO. OIHAKO B Ciydasx, KOraa
TaKO€ IMOCTAHOBJIEHNE OKAa3bIBAETCSI IPOTHBOIIPABHBIM, IIPABO JIUI]
Ha CHpaBeUIMBOE CyAeOHOe pa3OoupaTenbCTBO W CHPABEIUBHIN
OKOHYATEJIbHBIN IPUTOBOP CIIEAYET CUUTaTh HPUOPUTETHBIM I10
OTHOILEHUIO K TNPUHLMILY MPABOBOW OIPENEICHHOCTU U CIEAYET
U3bICKaTh 3aKOHHBIE CPEJCTBA JJI1 HOBOTO PacCCMOTPEHUS JIej1a WU
IepecMoTpa IOCTaHOBJICHUS.

Lenp craTbu 3aKiroyaeTcss B H3YYEHUU PErYJIMPOBAHUA U
3HAYEHHUs. B YTOJIOBHOM IIPOLIECCE JABYX IPAaBOBBIX MHCTUTYTOB:
BO300HOBJICHHE YTOJIOBHOTO MPOIIECCa BBUIY BHOBb OTKPBIBIIMXCS
OOCTOSITENTLCTB M HOBOE PACCMOTPEHHE BCTYMUBIIUX B CHITY
IIOCTaHOBJIEHUI BBUIY CYLECTBEHHOIO HapyLIEHHsI MaTEPUAIIbHBIX
WM NIPOLIECCyaJIbHBIX HOPM 3aKOHA.

3ajaun CcTaTbM COCTOST B H3YYEHHUU OIPEIEIIEHHS HOBOTO
pacCMOTpeHMs] ~ BCTYNMBIIMX B CHIy  IIOCTaHOBJICHMH,
CoJiep Kalllerocss B YTOJIOBHO-NPOLIECCYalbHOM 3aKOHE, MHEHUU
ucclieioBaresieid B 00acTu mpaBa, a TaKKe CyIeOHOH MPaKTHKH.
Ilo pesympratam wuccienoBaHust C(HOPMYITHPOBAHBI BBIBOJIBI O
IOPUAMYECKOM 3HAYEHHMM HOBOIO PAcCMOTPEHHs BCTYNMBIIHUX B
CHJIy IIOCTAHOBJIEHUI U IPENI0KEHbl KOHKPETHBIE PEKOMEHIAllUU
10 COBEPIIEHCTBOBAHUIO HOPMAaTHBHO-IIPABOBOW Oa3bl.

HccnenoBanue OCHOBaHO Ha aHAJIM3€ HOPMATHBHO-IIPABOBBIX
AKTOB, [I0CTAaHOBIICHU, 3aKJIFOUEHU I M MHEHMI cyn0B. [ [pu moaroroske
CTaThby ObUI MCIOJIb30BAaH AHAJIUTUYECKUI M CUHTETHUYECKUI METO[
(Ipy M3y4YEeHHUU B3aMMOCBSI3M U PA3JIMUUN MPOLECCYAIbHBIX HOPM),
a TaKXKe CPaBHUTENbHBIM MeTOJ (IIPU MU3YYEHUU KOHKPETHBIX HOPM
IIpaBa B CPaBHEHMH C IPYTMMHU HOpMaMH ). [ [ppuMeHeHbI Takke METObI
TOJIKOBAaHUSI HOPM ITpaBa — rPaMMATUYECKHI, CUCTEMATUYECKUN U
TEJIEOJIOTMYECKUM — IPU HM3YYEHUM KOHKPETHOIO HOPMAaTHBHOI'O
peryJaupoBaHus U BbIACHEHUU CYTH U L€ HOPMBI.
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CIETUSA STATUSA KRIMINALPROCESA
PILNVEIDES AKTUALITATES
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Rezeknes Tehnologiju akadéemijas

magistra studiju programmas “‘Tiestbu zinatne” students,
Daugavpils pilsétas domes Juridiska departamenta jurists, Latvija

Abstract

The article examines the status of the victim in criminal
proceedings, identifying in this context the problems existing in the
Criminal Procedure Law and making proposals for the improvement
of the regulation specified in the Criminal Procedure Law. With the
recognition of the Criminal Procedure Code as invalid and the entry
into force of the Criminal Procedure Law, a fundamental guideline has
changed: being victim is the right, not the obligation, that is, the victim
himself decides on the use of his rights and the use of the necessary
remedies. In order to consistently implement the aforementioned
change of the status of a victim, it is worth considering to prescribe
in the Criminal Procedure Law that the victim himself determines
the successor of the rights or, on the contrary, informs that he does
not want his interests to be represented in criminal proceedings in
the event of the eventual death of the victim. In case if an informed
victim has refrained from providing clear instructions regarding the
transfer of the victim’s rights, it is assumed that the victim agrees
that, in case of his eventual death, one of the successors determined
in the Criminal Procedure Law may become his successor of rights.

Keywords: victim, right to be informed, transfer of victim’s
rights, due process in criminal proceedings.
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Ievads

Latvijas Republikas Satversmes 92. panta ir noteikts fundamentals
princips, proti, ikviens var aizstavét savas tiesibas un likumiskas
intereses taisniga tiesa'. Secigi, Satversmé noteiktais princips talak
tiek attistits tiesibu nozaru vadoSajas normas. Kriminalprocesa
tiesibas balstas uz Kriminalprocesa likuma 1. panta definéto $a
likuma meérki, kas procesa virzitajam uzliek pienakumu nodroSinat
efektivu kriminaltiesisko attiecibu taisnigu noregul&jumu. Japiekrit
I. Gratkovskas izteiktajam viedoklim — to, vai kriminaltiesisko
attiecibu noregul&jums ir panakts un tas ir taisnigs, ir jaskatas no
cietusa skatupunkta?.

Lai arT Kriminalprocesa likuma 8. pantd deklaréts visu
kriminalprocesa iesaistito personu vienlidzibas princips, un formali
Sis princips tiek Istenots, tomér praksé nav izslédzamas situacijas,
kad cietuSais neatrodas Iidzvertiga pozicija ar apsiidzeto. Lidz ar to
cietuSais ne vienmér var pilnvertigi istenot savu intereSu aizstavésanu.
IepriekSmingtais apstiprina raksta pétamo jautdjumu aktualitati.

Raksts strukturéts divas dalas, proti, cietusa institiita genézes
aspekti un priekSlikumi eso$a normativa regul&juma turpmakai
talakveidoSanai.

Raksta merkis — analizét cietusa statusa kriminalprocesualos
problémjautajumus un model@t cietusa statusa pilnveides iespgjas.

Lai sasniegtu izvirzito mérki, noteikti $adi uzdevumi:

1) noskaidrot cietusa institiita kriminalprocesa tiesibas genézi;

2) apkopot juridiskaja literatira izteiktas teorétiska rakstura
atzinas par cietu$a statusa aspektiem;

3) analizet ar cietusa statusu saistitos Augstakas tiesas noléemumus
(raksta akcentéti Cetri nolémumi, jo tajos ietvertas juridiska
rakstura atzinas ir saistitas ar petijuma priekSmetu, ka art tie
satur izveérstu tiesibu normu skaidrojumu);

4) izstradat priekslikumus raksta identific€to problému sekmigai
atrisinasanai Kriminalprocesa likuma normu pilnveides veida.

Petijuma objekts: noziedziga nodarfjuma rezultata cietusas
personas tiesiskas aizsardzibas pilnveides aktualas iespgjas.

Petjuma  priekSmets:  kriminalprocesualais  regul&ums,
judikaturas, tiesu prakses un doktrinas atzinas.

Raksta izstradé pielietotas zinatniskas metodes — semantiska,
gramatiska, analitiska, sist€miska, vésturiska, teleologiska,
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salidzino$a. Pieme@rojot zinatniskas metodes, tas kliist savstarp&ji
saistitas (izriet viena no otras), tomeér, neskatoties uz to, seviski
jaakcent€ Sadas metodes:
- vesturiska metode — retrospektivi pétita cietusa
kriminalprocesuala statusa evolicija,
- analize —analiz&ta atbilstoSo tiesibu normu piemé&ro$ana
prakse,
- teleologiska — tiesibu normu mérka noskaidrosana, izp&tot
likumprojektu anotacijas.

Cietusa statusa problémjautajumi un genéze
Kriminalprocesa likuma

Cietusa institiits ir reglamentéts Kriminalprocesa likuma 6.
nodalas ,,CietuSais un vina parstaviba” 95. lidz 108. panta. No
institucionali procesuala aspekta, lai persona — fiziska vai juridiska,
klitu par cietuSo kriminalprocesa ietvaros (t. i., kriminalprocesa
dalibnieku) un var€tu istenot tai normativi noteiktas subjektivas
tiesibas, vispirms nepiecieSams attiecigs kompetentas institlicijas
lémums (81 varda plasaka nozime) par personas atziSanu par cietuso
kriminalprocesa.

Jaakcentg, ka prof. K. Strada-Rozenberga ir noradijusi, ne visi
noziedziga nodarfjuma cietuSie ir ar1 cietuSie kriminalprocesuala
nozimé. Lai persona iegiitu cietusa kriminalprocesualo statusu, ta par
cietuSo jaatzist ar 1pasu lémumu. Vards ,,cietuSais” Kriminalprocesa
likuma tiek lietots div€jadi — gan ka noziedziga nodarfjuma
cietusl persona, gan ka cietusais ka kriminalprocesa dalibnieks ar
kriminalprocesuali reglament&tu statusu’. AtziSanas par cietuso
kartibu nosaka Kriminalprocesa likuma 96. pants. Atbilstosi Sim
regul&jumam pastav tris iespg€jamas variacijas personas atziSanai par
cietuso, proti:

1) pirmstiesas procesd, pamatojoties uz procesa Vvirzitaja
(izmekle$ana — izmekl&taja vai izp€muma gadijuma prokurora;
kriminalvajasana — prokurora) lémumu;

2) tiesvedibas procesa, lidz tiesas izmekleSanas sakumam pirmas
instances tiesa, pamatojoties uz tiesas 1lemumu;

3) tiesvedibas procesa, péc tiesas izmekl&Sanas uzsaksanas pirmas
instances tiesa vai laika, kad lieta tiek izskatita apelacijas
instances tiesa, ja attiecigaja laika perioda cietusais miris, un
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tiesai ir pieteikts Kriminalprocesa likuma 95. panta treSaja
dala minétas personas liigums, pamatojoties uz tiesas lémumu,
personu (t. i., mirusa cietusa tuvinieku) var atzit par cietuso.

Analizgjot tiesas nostaju jautajuma par personas, kurai nodarits
kait&jums, tiesibam tikt atzitai par cietuso, ka hrestomatisks piemeérs
jamin Augstakas tiesas 1émums lieta SKK—31/2013*. Pirmkart, tiesa
apstiprina nostadni, ka Kriminalprocesa likuma nav noteikta obligata
prasiba personas, kurai nodarits kait€jums, atziSanai par cietuSo
kriminalprocesa. Tadgjadi tiesa apstiprina, ka izvéle but vai arl
nebiit par cietu$o kriminalprocesa ir no individa ieksg€jas parliecibas
izrietoSa personiska rakstura tiesiba.

Otrkart, Augstaka tiesa, izvertgjot apelacijas instances tiesas
lémuma ietverto tiesibu normu iztulkojumu, konstatéja nepareizu
Kriminalprocesa likuma normas pieméroSanu. Proti, saskana
ar Kriminalprocesa likuma 96. panta pirmo dalu, obligats
priekSnoteikums kriminalprocesa uzsakSanai un turpinasSanai ir
tas, vai persona, kurai nodarits kait€jums un kura ir iesniegusi
pieteikumu, $aja kriminalprocesa atbilstosi Kriminalprocesa likuma
96. panta pirmajai dalai ir atzita par cietuSo, nesamerigi saSaurindja
personas, kurai nodarits kait€jums, tiesibas izveéleties tikt atzitai par
cietuSo, ka ar1 parkapj personas tiesibas uz taisnigu tiesu.

Kops Kriminalprocesa likuma pienemsanas 2005. gada 21. aprili
un attiecigi stasanas speka 2015. gada 1. oktobr, §1 likuma 95. panta
tre$a dala tika grozita divas reizes. Kriminalprocesa likuma 95. panta
tre$a dala sakotngja — pamata redakcija (laika perioda no likuma
speka stasanas — 2005. gada 1. oktobrT lidz 2009. gada 30 junijam)
noteica — ,Ja persona noziedziga nodarijuma rezultatd mirusi,
cietusais kriminalprocesa var biit pardzivojusais laulatais, kads no
mirusa augSupejosiem vai lejupejoSiem radiniekiem, adoptéta;js,
pirmas pakapes sanu Iinijas radinieks™.

Saskana ar 2009. gada 12. marta grozijumiem Kriminalprocesa
likuma tika izslégti vardi ,noziedziga nodarfjuma rezultata”.
Tadgjadi noversot bitisku nepilnibu regulé§juma, proti, nodrosinot
subjektivo tiestbu un likumigo intereSu parstavibas kontinuitati
faktiski cietu$as personas naves gadijuma, ne tikai situacija, kad
noziedzigd nodarijjuma objekts ir cietusds personas dziviba, bet
visparinot parstavibas iesp&jas neatkarigi no ta, kada ce€lona de]
un kad iestajusies cietusa nave. Lai ar1 §1s izmainas autora ieskata
ir nozimigas, izp€tot attieciga grozijuma izstrades gaitu, ka ari
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likumprojekta anotaciju, redzams, ka sakotn&ji Tieslietu ministrijas
sagatavotaja 2007. gada 18. janvara likumprojekta nebija paredzets
veikt izmainas Kriminalprocesa likuma 95. panta®. Likumprojekta
“Grozijumi Kriminalprocesa likuma” (Nr.192/Lp9), kas tika iek]auts
Saeimas kartgjas sédes darba kartiba izskatiSanai otraja lasijuma,
redzams, ka priekSlikumu Nr.77 ,,Izsleégt 95. panta treSaja dala vardus
,hoziedziga nodarfjuma rezultata”’ izteica Tieslietu ministrija.

Piepemot 2016. gada 18. februari likumu ,,Grozijumi
Kriminalprocesa likuma™®, Kriminalprocesa likuma 95. panta tresa
dala tika izteikta jauna redakcija: ,Ja persona mirusi, cietuSais
kriminalprocesa var bit kads no mirusa tuviniekiem™. Salidzinot ar
ieprieks€jo panta redakciju, izmainas skarusas to personu loku, kuras
var iestaties mirusa cietusa vieta, un Iidz ar to biit kriminalprocesa
iesaistita persona.

No juridiskas tehnikas viedokla secinams, ka likumdevejs
jaunaja tiesibu norma ir atteicies no personu, kuras varétu istenot
cietusa funkciju (proti, biit par cietuso) faktiska cietusa naves
gadijuma detaliz€ta uzskatljuma, ta vieta aprobezojoties ar
visparigu apzZimgjumu ,;miru$a tuvinieki”. Sai sakard jaakcente
Kriminalprocesa likuma 12. panta piektaja dala noteiktais, ka
fiziskajai personai ir tiesibas pieprasit, lai kriminallieta netiek
ieklautas zinas par §1s personas paSas vai tas saderinata, laulata,
vecaku, vecvecaku, bérnu, mazbérnu, bralu un mdasu, ka ari tas
personas, ar kuru attieciga fiziska persona dzivo kopa un ar kuru
tai ir kopiga (nedalita) saimnieciba (turpmak — tuvinieki) privato
dzivi, komercdarbibu un mantisko stavokli, ja tas nav nepiecieSams
kriminaltiesisko attiecibu taisnigai noregulésanai'’.

Sistemiski interpretgjot Kriminalprocesa likuma normas
savstarp€ja kopsakariba, Kriminalprocesa likuma 12. panta piektaja
dala sniegtais jédziena ,tuvinieki” defingjums attiecas ari uz
Kriminalprocesa likuma 95. panta treSaja dala noteikto apzim&umu
,»mirusa tuvinieki”. Secinams, ka likumdevgjs ar attiecigajiem
grozijumiem ir paplaSindjis personu loku, kuras varétu pretendét
uz tiesibam biit par cietuso (faktiski — aizvietot miruso), cita starpa
ietverot arT tadu personu, ar kuru kopa dzivoja un ar kuru mirusajam
cietusajam bija kopiga (nedalita) saimnieciba.

No praktiska viedokla varétu rasties probléma, ja vairakas
personas ir izteikuSas v&lmi biit par cietuso kriminalprocesa faktiska
cietusa naves gadijuma. Rodas jautajums, kurai no personam biis
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prioritate, vai ir pielaujams, ka visas personas tiek atzitas par
cietusajiem. Augstaka tiesa veér§ uzmanibu, ka minéta likuma norma
nenoteic jebkadu prioritati tikt atzitam par cietuso tikai vienai no
Kriminalprocesa likuma 95. panta treSaja dala noraditajam personam.
Kasacijas instances tiesas ieskata, kludains ir [..] viedoklis, ka
nav paplasinams Kriminallikuma 260. panta tresaja dala"' precizi
noteikto par cietuSajiem atzistamo personu loks. Kriminalprocesa
likuma 95. panta tresas dalas nosacijumi piemerojami neatkarigi no
ta, kada noziedziga nodarijuma rezultata iestajusies cilvéka nave'.

Papildus teiktajam janorada, ka jau pirms iepriekSminé&ta
sprieduma pienemsanas, 2013. gada 18. decembra 1émuma lieta Nr.
SKK-514/2013 Augstakas tiesas Senata Kriminallietu departaments
ir paudis $adu viedokli: Kriminalprocesa likuma 95. panta treSaja
dala noteiktais nav jaiztulko ta, ka attiecigos gadijumos par cietuso
kriminalprocesa var atzit tikai kadu vienu no $aja likuma norma
minétajam personam. Ja ir vairaki cietuSie, vispirms jalemj, vai
janosaka kompensacija par moralo aizskarumu un janosaka tas
apmeérs, un tikai tad jalemj, kadas dalas un kuram no cietuSajiem
atlidziba pienakas'’. Respektivi par cietusajiem Kriminalprocesa
likuma 95. panta tresas dalas izpratn€ var atzit vairakas personas.

Augstakas tiesas Kriminallietu departaments 2015. gada 12.
februara [éemuma lieta Nr. SKK-18/2015, atsaucoties uz 2012. gada
7. decembra lémumu lieta Nr.628/2012, norada, ka Kriminalprocesa
likuma 95. panta treSaja dala nav noteikts personu skaits, kas
atzistamas par cietuSajiem kriminalprocesa'. Senata ieskata, $ados
gadijumos vispirms jalemj vai janosaka kompensacija par moralo
aizskarumu un janosaka tas apmeérs, un tikai tad jalemj kadas dalas
kuram no cietusajiem atlidziba pienakas. Autors pievienojas ieprieks
analiz€tajam Augstakas tiesas atzinam, atzistot tas par pietickami
pamatotam un argumentetam.

Zimigi, ka pirms 2016. gada 18. februara grozijumiem
Kriminalprocesa likuma, Augstakas tiesas Senata Kriminallietu
departaments Sai sakara noradija — no kriminallietas materialiem
redzams, ka I.L. ar ce]u satiksmes negadijuma boja gajuso E.K. nebija
registréjusi laulibu, no ka secinams, ka I.L. nav to personu loka,
kuras saskana ar Kriminalprocesa likuma 95. panta treSo dalu var tikt
atzitas par cietuso kriminalprocesa, ja persona mirusi. Senats norada,
ka I.L. ar procesa virzitaja 1@émumu pirmstiesas kriminalprocesa
bez tiesiska pamata atzita par cietuso'”. No iepriekSmingta izriet, ja



Administrativa un Krimindla Justicija Nr. 3/2018

persona nebija registr&jusi laulibu ar boja gajuso, tad ta nevar biit to
personu loka, kuras saskana ar Kriminalprocesa likuma 95. panta
treSo dalu var tikt atzitas par cietuSo kriminalprocesa, ja persona
mirusi.

Tomer saskana ar analizétajam izmainam'® likumdevéjs nonaca pie
Augstakas tiesas paustajai atzinai pret€jas nostajas. Likumprojekta
,Grozijumi Kriminalprocesa likuma” anotacija noradits, ka saskana
ar esoSo regulgjumu gadijumos, kad persona mirusi, cietuSais
kriminalprocesa var but pardzivojusais laulatais, kads no mirusa
augSupejoSiem vai lejupejosSiem radiniekiem, adoptetajs, pirmas
pakapes sanu linijas radinieks. AtbilstoSi Eiropas Parlamenta un
Padomes direktivas 2012/29/ES (2012. gada 25. oktobris), ar
ko nosaka noziegumos cietuSo tiesibu, atbalsta un aizsardzibas
minimalos standartus un aizstaj Padomes Pamatlémumu 2001/220/
T'7 2. panta b) punktu, likumprojekta 3. pants paredz papildinat KPL
95. panta treSaja dala uzskaitito personu loku (personas, kas var
tikt atzitas par cietuSo, ja pats cietusais ir miris) ar tadu personu, ar
kuru attieciga fiziska persona dzivoja kopa un ar kuru tai bija kopiga
(nedalita) saimnieciba. Minétaja grozijuma izmantots jau KPL 12.
panta piektaja dala sniegtais tuvinieku defingjums. Jaatzime, ka
atSkiriba no Direktivas prasibam, Latvija persona var tikt atzita
par cietuSo mirusa tuvinieka vieta ar1 gadijumos, kad pats cietusais
miris cita iemesla dé], ne noziedziga nodarfjuma rezultata. Tatad
Saja aspekta Latvija paredzetais regulgjums ir plasaks un cietusa
tuviniekiem labveligaks'®.

Tomér piesardzigi biitu javerte parak plaSa interpretacija, proti,
atzit, ka miruSo cietuso var aizvietot ar1 tada persona, ar kuru kopa
dzivoja un ar kuru mirusajam cietuSajam bija kopiga (nedalita)
saimnieciba. Ja $ada subjekta ietverSana Kriminalprocesa likuma
12. panta piektaja dala ir logiska un pamatota ar fizisko personu
datu aizsardzibas aspektiem, ka ari tiesibam uz privatas dzives
neaizskaramibu, tad ta ieklauSana Kriminalprocesa likuma 95. panta
treSas dalas tvéruma rada bazas par tadu personu iesaistiSanu mirusa
cietusa intereSu parstavésana, kuru saistiba ar miruso cietuso ir
visnota] diskutabla. Kopigas (nedalitas) saimniecibas izveidoSanai
un faktiskas kopdzives nodibinaSanai ir dazadi iemesli, c€loni
un motivacija. Likumdev&jam, pastavot iepriekSminéto faktoru
dazadibai, $ada situacija vajadzetu atturéties no iejaukSanas personu
privataja dziveé. Nepamatots ir prezum&jums normativa reguléjuma
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Iiment, ka kopigas (nedalitas) saimniecibas izveidoS$ana un faktiskas
kopdzives nodibinasana, a priori apliecina deleggjumu (faktiska
cietusa gribu) parnpemt nelaika tiesisko interesu TstenoSanu.

Nav strida, ka musdienu sabiedriba neregistréta kopdzive ir
izplatita paradiba. Neregistréta kopdzive Latvija netiek Tpasi
reguléta. Partneru attiecibas no juridiska viedokla ir tiesi tadas pasas,
ka, piemé&ram, apraksta Janis Maulis: ,,...jlisu sadziviskas attiecibas
ar Jani, ar kuru jiis macijaties kopa pamatskola, vai Ievu, kuru
jus regulari satiekat pa celam uz darbu. Proti, attiecibas starp $Tm
personam ir skatamas, nepiemérojot gimenes tiesibu regul&jumu, pat
nepemot vera para Ipasas attiecibas salidzinajuma ar ikdieniskam
attiecibam ar jebkuru citu personu arpus kopdzives...”"*. Ja tomeér
divu personu attiecibas netiek juridiski noformé&tas, nav pamata
prezumét personas tiesibas iesaistities miruSa cietusa intereSu
nodrosinasana. Kopdzives fakts ir japierada®. Autora ieskata, Seit
identificgjama probléma: ar grozijumiem Kriminalprocesa likuma
95. panta* eventuali tiek pielauta situacija, kad mirusa cietusa
parstavéSana iesaistas persona, kura nav nedz radnieciba, nedz
svainiba ar miruso, nedz arT mirusais cietu$ais pirms savas naves ir
izteicis tieSu un neparprotamu gribu?, lai vina intereses parstavetu
tiesi §1 konkréta persona.

Mingto pretrunu novérSanai Kriminalprocesa likuma 95. panta
treSaja dala biitu izsmeloSi jauzskaita personas, kuras var atzit
par tuviniekiem, proti, aizstajot formul&umu: “personu, ar kuru
attieciga fiziska persona dzivo kopa un ar kuru tai ir kopiga (nedalita)
saimnieciba” ar: “personu, par kuras iesaisti kriminalprocesa
mirusais cietusais ir izteicis tieSu un neparprotamu gribu”. No
tiesibu logikas viedokla “laulata” vieta korektak biitu lietot jedzienu
“pardzivojusais laulatais™, ta ka cietusais ir miris, savukart jédziens
“laulatais” attiecinams uz dzivu cilvéku. Vadoties no iepriekSminéta,
provizoriskais personu uzskaitijums, kas var€tu istenot cietusa
funkeciju (proti, biit par cietuSo) faktiska cietusa naves gadijuma biitu
Sads — “pardzivojusais laulatais, saderinatais, vecaki, vecvecaki,
bérni, mazberni, brali un masas, ka ari tada persona, par kuras iesaisti
kriminalprocesa mirusais cietusais ir izteicis tieSu un neparprotamu
gribu”.

Janem veéra tiesibu zinatné atzitais, ka kriminaltiesisko attiecibu
taisnigs noregul&jums nav iesp&jams bez aizskarto cietusa tiesibu
atjaunosanas, cietuSajam nodarita kait€juma novérSanas®. Tapec
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butiska loma ir cietusa gribas noteikSanai (noskaidrosanai), saistiba
ar eventualo vina intereSu parstavéSanu kriminalprocesa, cietusa
naves gadijuma. No institucionali-procesuala aspekta $adu problémas
situaciju var atrisinat salidzinosi vienkarsi. Ir izteikts viedoklis, ka
pirmstiesas kriminalprocesa cietuSais par vina tiesibam parasti tiek
iepazistinats formali: vinam tiek izsniegts rakstisks pazinojums par
cietusa tiestbam, kura ietverts Kriminalprocesa likuma 97. un 98.
panta saturs bez paskaidrojumiem vai komentariem. Tada veida
cietusais tiek informéts arT par vipa tiesitbam pirmas instances tiesa,
apelacijas un kasacijas instances tiesa**. Lai kaut dal&ji mazinatu
formalismu (vismaz attieciba uz Saja rakstd identificétajiem
problémjautajumiem), apsverama iesp&ja procesa virzitajam uzlikt
par pienakumu veikt $adas darbibas:

1) izskaidrot cietuSajam par iesp&ju informét procesa virzitaju par

cietusa tiesibu parnémeju;

2) ja tas ir iesp&jams, noskaidrot cietusa viedokli, vai cietusais

vispar vélas noteikt cietusa tiesibu parpémeju.

NeapSaubami, iepriekSminétas darbibas veicamas loti korekti,
iejutiga forma un izv€loties piemérotako bridi, ta ka jautajums ir
loti sensitivs. Starp citu Kriminalprocesa likums nosaka, ka bt
par cietuSo ir tiesibas, nevis pienakums. Salidzinajumam, Latvijas
Kriminalprocesa kodeksa 100. panta noteikts — par cietuso atzistama
fiziska vai juridiska persona, kurai ar noziedzigu nodarfjumu radits
morals, fizisks vai mantisks kait€§jums®. Proti, cietusa statuss tika
paredzets imperativa forma. Vadoties no iepriek§ minéta, cietusa
griba par tiesibu parpemsanu izpauzas dispozitivitates principa
ietvaros. Tas ir, katra persona pati lemj par savu tiesibu izlietojumu un
nepiecieSamo tiesibu aizsardzibas lidzeklu izmantoSanu. Vienlaikus
ir jaievéro Kriminalprocesa likuma noteiktie seviskie gadijumi,
piem&ram, 96. panta treSaja dala noteiktais — ja persona sakara ar
fiziskiem vai psihiskiem trukumiem pati nespgj izteikt savu gribu biit
par cietuSo, personu atzist par cietuSo bez tas piekriSanas. Saskana
ar $o principu primaras ir nevis procesa virzitaja tiesibas sapemt
informaciju, bet gan cietusa tiesibas izveleties sniegt vai nesniegt
informaciju procesa virzitajam, un ja sniegt, tad kada apjoma par
cietusa tiesibu parpéméju, savukart procesa virzitajam, sanemot
attiecigu informaciju, ir pienakums to fiksét.

Jaakcentg, ka piedavatais risinajums harmoniski ieklaujas kop&ja
Kriminalprocesa likuma sistéma. Kriminalprocesa likuma 104. panta

29



30

Administrativa un Krimindla Justicija Nr. 3/2018

pastav saturiski radniecigs institlits — cietusa (fiziskas personas)
parstavis. Vadoties no cietusa (fiziskas personas) parstavja normativa
regul€juma atvasinams cietusa tiesibu parnémeéja instittts.

Cietusa institiita pilnveides iesp€jas

Lidztekus ieprieks analizétajiem 2009. gada 12. marta un 2016.
gada 18. februara grozijumiem Kriminalprocesa likuma 95. panta
tresaja dala, nav risinats butisks juridiskas terminologijas jautajums,
proti, vai korekti mirusa cietusa statusu ,,cietusais kriminalprocesa”
ekvivalenta veida pieskirt mirusa tuviniekam. Sada pieeja apsaubama
turpmak min&to apsverumu del.

No ontologijas viedokla cietusa statuss kriminalprocesualaja
izpratn attiecinams tieS$i uz to personu, kura faktiski ir cietusi
noziedziga nodarfjuma rezultata. Ta ir personiska tiesiba, kas
personalizgjas konkréta persona un nepariet talak.

Savukart paslaik Kriminalprocesa likuma lietotais formul&ums
lauj cietusa statusu piemérot arT tadai personai, kura kriminalprocesa
iesaistas mirusa cietusa intereSu nodroSinasanai. Tiek noradits, ka
[Kriminalprocesa likuma 95. panta tresaja dala noteiktaja gadijuma]
par cietuSo kriminalprocesa netiek atzita persona, kura faktiski
tiedi cietusi no noziedziga nodarfjuma. Saja gadfjuma sakara ar
faktiski cietusas personas navi par cietuSo var tikt atzits kads no
tas tuviniekiem un, kas svarigi, nevis tapéc, ka vin$ pats tiesi cietis
no noziedziga nodarfjuma (konstatjot, ka kads cilveks tiesi cietis
no noziedziga nodarijjuma, vinam paSam ir tiesibas tikt atzitam par
cietuSo neatkarigi no vél kadas personas naves fakta), bet tapec, ka
vin$ ,,aizvieto” noziedziga nodarjjuma faktiski cietuso personu®.
Radot terminologisko skaidribu un precizitati, Kriminalprocesa
likuma bitu jaietver specials formul&jums, kas raksturotu personu,
kura iestajas procesa mirusa cietusa vieta.

Sads ierosinajums ir pilnigi adekvats un logisks. Salidzinajumam,
gan Civilprocesa likuma, gan Administrativa procesa likuma jau ir
noteikti analogiski tiesiskie risinajumi, saistiba ar mirusa procesa
dalibnieka tiesibu parnemsanu. Vienlaikus, izvirzot §adu iniciativu,
bez ieveéribas nav atstajams Satversmes tiesas vairakkart atzitais,
ka starp dazadiem tiesvedibas procesiem ir objektivas atSkiribas,
tomer, salidzinot dazadu tiesas procesu tiesisko regul&jumu,
neapSaubami iesp&jams atrast ar1 visiem procesiem kopigas pazimes.
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Likumdevéjamirjaveido tada efektiva un harmoniska tiesibu sistéma,
kas visos tiesas procesos nodro$ina personas pamattiesibas?’.

Saja gadijuma butu korekti atsaukties ne tikai uz administrativi
procesualo, bet arTuz civilprocesualo reguléjumu ka analogiju cietusa
tiesibu parnémeéja institiita izveidei kriminalprocesa, jo cietuSajam
noziedziga nodarjjuma rezultata radita kait€juma atlidzinaSanas
institiita tiesiska daba un bitiba ir tuva privattiesiskajam
reguléjumam. Proti, to raksturo delikta rezultata radita zaudéjuma
atlidzinasanas principi. Salidzinajumam, atbilsto$i Civillikuma
1779. pantam, katram ir pienakums atlidzinat zaud&jumus, ko vins
ar savu darbibu vai bezdarbibu nodarjis?®®. Profesors K. Torgans
atzist, neatlauta darbiba izpauZas personas subjektivo tiesibu
aizskarumos, kas var but visai dazadi: personas sakroploSana,
miesas bojajumu nodariSana, apgadnieka nogalinaSana, personas
brivibas un dzimumneaizskaramibas parkapumi, goda, cienas
mazinasana, privatuma traucg€jumi, mantas sabojasana, iznicinasana
u. c. Sadas neat]autas darbibas nereti vispirms asocigjas ar iesp&jamu
kriminalatbildibu. CietuSajam ir svarigi sanemt atlidzinajumu vai
vismaz gandarijumu civiltiesiska cela®.

Ievérojot mingto, aplilkosim Civilprocesa un Administrativa
procesa likuma noteikto procesa dalibnieku/puses procesualo tiesibu
parnemsanas reguléjumu, kopsakariba ar lidzigiem Kriminalprocesa
likuma aspektiem.

Civilprocesa likuma 77. panta noteikts: ja viena no pusém
lieta izstajas (fiziskas personas nave), tiesa pielauj aizstat So pusi
tas tiesibu parpéméjam. Visas darbibas, kas izpilditas procesa
lidz tiesibu parpéméja iestasanas bridim, tiesibu parpéméjam ir
tikpat obligatas, cik obligatas tas bija personai, kuras tiesibas ir
parpemtas®. Profesors K. Torgans, komentgjot iepriekSminéto
pantu, skaidro, tiesa tikai pielauj dalibnieka aizstaSanu, bet tai nav
pienakuma meklét tiesibu parpéméjus. Civilo tiesibu parpemsana,
arT mantoSanas cela, prasa zinamu laiku, tapec tiesai ir pienakums
apturét tiesvedibu lidz tiesibu parnémeéja noteikSanai vai likumiska
parstavja iecelSanai (Civilprocesa likuma 214. un 216. pants).
Tiesvediba apturama ari gadijuma, ja beigusi pastavét juridiska
persona’'. Sai sakara logisks autora izvirzitais priekslikums noteikt
procesa virzitajam pienakumu fiksét cietusa gribas izteikumu par
ta tiestbu parnéméju. Sadas procediras ievieSana veicinatu laika
ekonomiju procesa, saistiba ar iesp&jama cietusa tiesibu parnémeéja
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noskaidro$anu. Tadgjadi tiktu sekméta Kriminalprocesa likuma 14.
panta pirmaja dala noteikta principa par kriminalprocesa pabeigSanu
sapratiga termina 1stenoSana.

Savukart Administrativa procesa likuma 33. pants paredz, ja
kads no administrativa procesa dalibniekiem lieta izstajas (fiziskas
personas nave, juridiskas personas izbeigSanas u. c.), iestade vai
tiesa var aizstat So administrativa procesa dalibnieku ar vina tiesibu
parnémeju®. 1. Bertaite veér§ uzmanibu, ka administrativa procesa
dalibnieku maina ir reakcija uz izmainam materialtiesiskajas
attiecibas, saistiba ar kuram process iestadé vai tiesvediba notiek.
Normas meérkis ir nodroSinat administrativa procesa dalibnieka
péctecibu (sakotn&ja administrativa procesa dalibnieka aizvietoSanu
ar citu personu) gadijuma, ja procesa dalibnieks lieta izstajies,
attieciga tiesiska attieciba pielauj tiesibu parnemsSanu un ir tiesibu
parnémejs*.

Vadoties no iepriekSminéta, par pamatotu atzistams ierosinajums
papildinat Kriminalprocesa likumu ar jaunu tiesibu institiitu — cietusa
tiesibu parnéméjs. Janem veéra, ka gan Civilprocesa likuma 77. panta
komentara, gan Administrativa procesa 33. panta komentara tiek
akcentéta nepiecieSamiba izvertét, vai attieciga tiesiska attieciba
vispar pielauj tiesibu parpemsanu. Lai arT Kriminalprocesa likuma
7. panta pirmaja dala noteikts, ka kriminalprocesu veic sabiedribas
interes€s neatkarigi no tas personas gribas, kurai nodarits kaitgjums,
bez ieveéribas nav atstajams panta otraja dala noteiktais, proti, par
Kriminallikuma 130. panta otraja dala, 131., 132., 132.', 157., 168.,
169. un 180. panta, 185. panta pirmaja dala, 197. panta, 200. panta
pirmaja dala un 260. panta pirmaja dala paredz€to nodarijumu
kriminalprocesu uzsak, ja sanemts tas personas pieteikums, kurai
nodarits kait€jums. Kriminalprocesa likuma 7. panta otro dalu
tomer nevajadzetu interpretét tik paplaSinati, uzskatot, ka panta
ietverta norma satur aizliegumu tiesibu parnemsSanai, attieciba uz
noraditajiem Kriminallikuma pantiem.

Visbeidzot akcentgjama probléma saisttba ar to, ka
Kriminalprocesa likuma 96. panta ceturta un piekta dala expressis
verbis nepielauj iesp&u parsidzet tiesas lémumu par personas
atziSanu (vai neatziSanu) par cietuSo kriminalprocesa vai par
cietusa tiesibu parnémeéja atziSanu/neatziSanu par lietas dalibnieku.
Salidzinajumam, $ada veida aizliegums — parsidzét lémumu,
attieciba uz procesa virzitaja pienemtu lémumu Kriminalprocesa
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likuma 96. panta nav noteikts.

Jaieveéro, ka Civilprocesa likuma 77. panta otra prim dala lauj
par tiesas Iemumu par puses procesualo tiesibu parnemsanu iesniegt
blakus stidzibu. Zimigi, ka $adu iesp&ju var saukt par novitati, jo
Sadas tiesibas noteiktas ar 2017. gada 22. junija grozijumiem
Civilprocesa likuma*. No likumprojekta ,,Grozijumi Civilprocesa
likuma” (Nr.628/Lp12) izstrades dokumentiem redzams, ka tikai
otraja lasijuma, nemot vera Tieslietu ministra izvirzito priekslikumu
Nr.3, tika izskatits piedavajums — papildinat Civilprocesa likuma
77. pantu ar 2.' daJu $ada redakcija: ,,Par tiesas [émumu var iesniegt
blakus stidzibu™.

Administrativa procesa likuma 33. panta piektaja dala art ir
noteiktas tiesibas iesniegt blakus siidzibu par tiesas (tiesnesa)
lémumu, ar kuru atteikts aizstat procesa dalibnieku ar vina tiesibu
parnémeju’. Arl $aja gadijuma ta ir novitate, kas ieviesta ar 2017.
gada 2. februara likumu ,,Grozijumi Administrativa procesa
likuma™’.

Protams, véra nemama Satversmes tiesas atzina, ka likumdevé;s,
ievérojot savas ricibas brivibas robezas, kas izriet no Latvijas
tiesibu sistémas un valstij saistoSiem starptautiskajiem cilvéktiesibu
standartiem, var noteikt to lietu kategorijas, kuras tiesas nolémumi
nav parsiidzami. Lidz ar to Satversmes 92. panta noteiktas tiesibas
uz taisnigu tiesu neparedz ikvienas lietas parstidzibu un izskatiSanu
augstaka instance. Lai noteiktu, vai atbilsto$i Satversmes 92. pantam
biitu nodro$inama kada nolémuma parstidziba augstaka instancg,
jaizverte, vai personai tiek nodroSinats taisnigs tiesas process tas
instances tiesa, kas pienem attiecigo nolémumu, un kads ir tas lietu
kategorijas raksturs, kuras ietvaros tiesas nolemums tiek pienemts*.

Secinajumi

Nemot véra rakstd identificétas problémas, ir pamats apsvert
nepiecieSamibu izdarit grozijjumus Kriminalprocesa likuma.

Kriminalprocesa likums papildinams ar jaunu institiitu — cietusa
tiesibu parnéméjs. No juridiskas tehnikas viedokla provizorisko
tiesibu institlitu vélams izvietot ka patstavigu prim pantu, nevis
ieklaut kada no jau esoSajiem Kriminalprocesa likuma pantiem.
Iesp&jamais pants struktur€jams divas dalas, no kuram pirmaja
noteikts situacijas tvérums, kad cietusa tiesibu parp€méji isteno
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cietusa intereses. Savukart panta otraja dala ietverts personu loks,
kurs ir tiesigs parstavét cietusa intereses gadijuma, ja cietuSais nav
devis skaidru noradijumu par tiesibu parnémeju.

Sekmgjot informéta cietusa pieejas nostiprinasanu prakse,
Kriminalprocesa likuma 96. panta otraja dala veicami grozijumi,
nosakot procesa virzitajam pienakumu informéet personu par tiestbam
izveleties un noteikt tiesibu parnémeéju kriminalprocesa ietvaros.

Kriminalprocesa likuma 96. pants biitu papildinams ar normu,
kas paredz€tu lémumu par personas atziSanu (vai neatziSanu) par
cietuSo kriminalprocesa vai par cietusa tiesibu parnémeja atzisanu/
neatziSanu par lietas dalibnieku parsiidzibas iesp&jas. Trapigi Saja
sakara ir izteikusies I. Kronberga, noradot, ka justicijas iestazu
prioritate ir nevis taisniguma atjaunoSana, bet likumparkapgju
sodiSana, valsts galvenais klients — noziedziga nodarfjuma cietusais
— faktiski tiek atstats otraja plana. Tade| kriminalas justicijas sistéma
ir jabut gan preventiviem un reaktiviem mehanismiem, lai partrauktu
likumparkapumu un piemérotu sodu, gan ar1 atbalsta mehanismiem
ka cietuSajam, ta ar1 likumparkap&jam. Ja kada no Stm komponentém
ir vaja vai nedarbojas efektivi, nav pamata uzskatit, ka kriminalas
justicijas sist€éma ir sp&jiga darboties atbilstosi tas mérkiem — uzturét
sabiedrisko karttbu un droSibu un aizsargat cilvéka tiesibas uz
pilnvértigu dzivi sabiedriba®.

Ar1 Satversmes tiesa pievienojas nostadnei, ka Kriminalprocesa
likums ir instruments, ar kura palidzibu tiek noregulétas
kriminaltiesiskas attiecibas. Kriminalprocesa likuma 1. panta
nostiprinats §a likuma mérkis, proti, noteikt tadu kriminalprocesa
kartibu, kas nodrosina efektivu Kriminallikuma normu piemérosanu
un kriminaltiesisko attiecibu taisnigu noregul&jumu bez neattaisnotas
iejaukSanas personas pamattiesibas. Satversmes tiesa attieciba
uz kriminalprocesu ir atzinusi, ka §a procesa uzdevums ir atri un
pilnigi atklat noziedzigus nodarfjumus, noskaidrot vainigos un
nodro§inat likumu pareizu piemérosanu®. Lai iepriekSmin&tos
mérkus veiksmigi sasniegtu nepiecieSama elastigaka pieeja cietusa
intereSu parstavésana, proti, paredzot tiesibas parsiidzét 1€mumu
par personas atziSanu (vai neatziSanu) par cietuSo kriminalprocesa
vali par cietusa tiesibu parpéméja atziSanu/neatziSanu par
lietas dalibnieku. Sads ierosinajums ir pa$saprotams, jo ,,...
kriminaltiesisko attiecibu taisnigs noregul&jums nav iespg&jams bez
aizskarto cietusa tiesibu atjaunoSanas, cietuSajam nodarita kaitejuma
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novérSanas. [..] kriminalprocesa uzdevums nav tikai noziedziga
nodarjjuma izdariSana vainigas personas saukSana pie likuma
paredzétas atbildibas™'. Butisks kritérijs, ko nevar ignorét, ir cietusa
un apsiidzeéta Kriminalprocesa likuma noteikto tiesibu (procesualo
iesp&ju) samerigs lidzsvars jeb balanss, jo tiesibas uz taisnigu tiesu
piemit ne tikai apsiidz€tajam, bet ar1 cietuSajam.

Vadoties no iepriek$Smin&ta, un nemot par pamatu Kriminalprocesa
likumanoteikto kartibu, kada tiek izskatitas siidzibas parizmekléSanas
tiesnesa lémumu (skat. Kriminalprocesa likuma 342. panta sesto
prim dalu), izvirzami $adi priekslikumi:

1) Kriminalprocesa likuma 96. panta ceturtaja dala svitrojami
vardi ,,un tas nav parsiidzams”, vienlaikus papildinot panta
dalu ar vardiem — ,, Augstaka limena tiesas tiesnesis siudzibu
par tiesas lemumu izskata rakstveida procesa 10 darba dienu
laikda no tas sanemsSanas briza. Ja nepieciesams, tiesnesis
pieprasa lietas materialus. Lemums nav parsidzams”.

2) Kriminalprocesa likuma 96. panta piekta dala nosakama sada
redakcija — ,,(5) Ja cietusais miris péc tiesas izmeklésanas
uzsaksanas pirmds instances tiesa vai laika, kad lieta tiek
izskatita apelacijas instances tiesd, un tiesai ir pieteikts Sa
likuma 95." panta minétas personas liigums, tiesa var atzit $o
personu par cietuso. Tiesas lemumu ieraksta protokola, sada
gadijumad iztiesasanu nesak no jauna, bet cietusajam péc vina
pieteikuma ir tiesibas iepazities ar kriminallietas materidaliem
un tiesas sédes protokolu. Augstaka limena tiesas tiesnesis
sudzibu par tiesas lemumu izskata rakstveida procesa 10 darba
dienu laika no tdas sanemsanas briza. Ja nepieciesams, tiesnesis
pieprasa lietas materialus. Lemums nav parsidzams”.

AtbilstoSi paSreiz€jam kriminalprocesualajam regul&jumam,
jédziens “cietusais” saprotams div&jadi — gan ka kriminalprocesa
iesaistita persona, ar Kriminalprocesa likuma skaidri noteiktam
tiesibam un pienakumiem, gan ka personas, kura noziedziga
nodarfjuma rezultata ir saskarusies ar noteiktam kaitigdm sekam.

Prakseé cietuSais nereti tiek vispariga veida informéts par vinga
procesualajam iesp&jam kriminalprocesa gaita, tomér $ada pieeja
nebiit neveicina Kriminalprocesa likuma 1. panta noteikta mérka —
nodrosinat efektivu kriminaltiesisko attiecibu taisnigu noregul&jumu,
sasniegsanu.

Nemot véra valstij uzlikto pienakumu nodro§inat individam
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pieeju taisnigai tiesai (due process), likuma janosaka iesp&ja personai
parsiidzet tiesas lémumu par personas atziSanu (vai neatziSanu) par
cietuSo kriminalprocesa vai par cietusa tiesibu parpémeja atzisanu/
neatziSanu par lietas dalibnieku.

PriekSlikumi

Nemot véra raksta identificétas problémas, izvirzami $adi
priekslikumi:

1. Svitrot Kriminalprocesa likuma 95. panta treSo dalu, vienlaikus
papildinot Kriminalprocesa likumu ar 95." pantu ,,Cietusa
tiesibu parnémejs” §ada redakcija —

(1) Ja cietusais noziedziga nodarijuma rezultata vai
kriminalprocesanorises laikamirst, cietusdintereses kriminalprocesa
parstav viens vai vairaki cietusa tiesibu parnémeji.

(2) Par cietusa tiesibu parnemeju krimindlprocesa var biit
pardzivojusais laulatais, saderindtais, vecaki, vecvecaki, bérni,
mazbérni, brali un masas, ka ari tada persona, par kuras iesaisti
kriminalprocesda mirusais cietusais ir izteicis tiesu un neparprotamu
gribu”.

2. Izteikt Kriminalprocesa likuma 96. panta otro dalu sada

redakcija —

., (2) Procesa virzitajs savlaicigi informe personu par tdas tiestham:

1) tikt atzitai par cietuso kriminalprocesa;
2) pazipot par tdas tiesibu parpéméju kriminalprocesa
ietvaros”.

3. Svitrot Kriminalprocesa likuma 96. panta ceturtaja dala vardus
,»un tas nav parsiidzams”, vienlaikus papildinot panta dalu ar
vardiem —

 Augstaka limena tiesas tiesnesis sidzibu par tiesas lemumu
izskata rakstveida procesa 10 darba dienu laika no tas sanemsanas
briza. Ja nepieciesams, tiesnesis pieprasa lietas materialus. Lemums
nav parsidzams”.

4. Izteikt Kriminalprocesa likuma 96. panta piekto dalu sada
redakcija —

., (5) Ja cietuSais miris péc tiesas izmeklésanas uzsaksanas pirmdas
instances tiesa vai laika, kad lieta tiek izskatita apelacijas instances
tiesd, un tiesai ir pieteikts sa likuma 95." panta minétas personas
liigums, tiesa var atzit So personu par cietuso. Tiesas lémumu



Administrativa un Krimindla Justicija Nr. 3/2018

ieraksta protokola, sada gadijumd iztiesasanu nesak no jauna, bet
cietusajam péc vina pieteikuma ir tiesibas iepazities ar kriminallietas
materialiem un tiesas sédes protokolu. Augstaka limena tiesas
tiesnesis sidzibu par tiesas lemumu izskata rakstveida procesda
10 darba dienu laika no tas sanemsanas briza. Ja nepieciesams,
tiesnesis pieprasa lietas materialus. Lemums nav parsiudzams”.
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AHHOTaNUA

B crarbe paccmarpuBaercs mpobOiema craryca IOTEpIIEBILEro
B YIOJOBHOM IIPOLIECCE, aBTOPOM BBICKa3aHbl IPEUIOKEHUS I10
COBEPIICHCTBOBAHUIO HOPM YTOJIOBHO-IIPOLIECCYAIBHOTO 3aKOHA.

YrosIoBHO-IIPOLECCYAJIbHBIA 3aKOH, B OTIMYHE OT YIOJOBHO-
MPOIECCYaIbHOTO KOAEKCa, OMpeeNsieT: ObITh HOTEPIEBIINM — 3TO
MpaBo, a He 00A3aHHOCTb, TO €CTh MOTEPIEBUIMIA CaM MPUHUMAET
pemienre 06 00bEMe NCTIOIB30BAaHMS CBOMX IIPAB U UCIOIB30BAHUH
CPEIICTB TPABOBOM 3alUThl. ABTOpP BBICKA3bIBA€T B ATOU CBS3U
MPEJIOKEHHE O PACCMOTPEHMHM BO3MOYKHOCTH BKJIIOUEHUS B
YTrOoJ0BHO-IIPOLIECCYANIBHBIN  3aKOH HOPMBI, COINIACHO KOTOPOWU
MOTEPIEBIIMM caM ONpeAesseT NOTEHIIMAIBHOTO MIPaBONPEEMHUKA
MIPpaB WM, HAIIPOTHB, COOOIIAET O TOM, YTO HE 3aMHTEPECOBAH OBITH
IIPEJICTABICHHBIM B YTOJOBHOM IIPOLECCE B CiIy4dae BO3MOXKHOM
cmept. B ciydae, ecnu MH()OPMHUPOBAHHBIA MOTEPIIEBLIMIA
BO3JIEPKAJICS OTIPEN0CTABICHUS YETKUX UHCTPYKLIMA OTHOCUTEIIBHO
Iepelauy npas NOTEPIEBILIETO, IPEANOIAraeTCsl, YTO MOTEPIIEBIINI
COIIAIIAETCS C TEM, YTO B CIy4yae €ro BO3MOXKHON CMEPTU OJIMH U3
IIPEEMHUKOB, OIIPE/IEIICHHBIX B YTOJIOBHO-IIPOLIECCYAIbHOM 3aKOHE,
MOJKET CTaTh €r0 MPEEMHHUKOM IPaB OTEPIEBIIETO.
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THE PUNITIVE DISTINCTION ON GROUNDS OF
SEX IN THE PENAL CODE OF SPAIN AND THE
ORGANIC LAW 1/2004 OF 28 DECEMBER ON
INTEGRAL PROTECTION MEASURES AGAINST
GENDER VIOLENCE

Dr. iur. José Antonio Gonzalez-Costa, Spain
Abstract

The aim of this article is to examine the punitive differences after
come into force of the law 1/2004 of 28 of december, (LVG) because
this law protect only women and not men, studying the differences
in the law enforcement, and what criminal consequences will have,
in every single case, depending on the victim, if it’s a woman or if
it’s a man.

In order to research the objective and fulfill tasks set the research
project, the applied methods during the research progress are the
following: analytical, inductive, logical, systemical. Also the method
of the analysis of literature, the comparative legal method and
theoretical method of research to investigate, analyse and summarize
information of publications.

The methods chosen are very important in analysing the Spanish
law, case law materials to opinions of legislator and law scientists.

Supported by the inductive and comparative method is used in
order to make it able to analyse individual aspects of the law 1/2004
and the criminal laws its application and consequences in differents
cases, from several theorethical conclusions.

The logical and analytical method was used in order to study
content of the law, its protections to the victims and punishment and
if with its application the society is better and secure for everyone,
analyzing the effects in the citizens.

The overall object of this article “The punitive distinction on
grounds of sex in the penal code and the organic law 1/2004 of 28
december on integral protection measures against gender violence”
is a national human rights interests, however the direct object is
national interests in the field of domestic violence and violence
against the women, and the protection of the woman in the society
and her freedom and development as a human being. Moreover the

http://dx.doi.org/10.17770/acj.v3i84.3601
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the application of this law creates social conflicts, make deeper the
differences between man and woman and it doesn’t solve effectively
the problem of the violence against the women.

The subject matter of this article is the Spanish Criminal law
in connection with the violence against women and its effective
application and using different methods to check if the principle of
equality in the law and of sexes is applied in Spain in an egalitarian
and fair way. The most common cases are the physical and psychic
aggressions, threats and coercion, and this is what the law 1/2004
and the Spanish criminal code try to sorted out.

Also, this law is strong criticized by many sectors, and in this
article it’s defended the position that this law should be applied to
both sexes, without distinction and so, to try to convert the society in
a space of equality and justice.

The main conclusion shows that actually in Spain, the society
is suffering a very unfair law, specially for men, and does not help
really to women when they are assaulted.

It must to be changed this law, being applied to everyone without
exceptions, that’s means, without making differences between
woman and man.

Keywords: gender violence, victim, integral protection measures
against gender violence.

Introduction

Wondered if the organic law 1/2004 of 28 december on
comprehensive protective measures against gender violence, violate
rights and freedoms recognized in the Spanish Constitution (herein
after SC), since often this issue has given rise to a variety of opinions,
even this diversity of views to the highest constitutional sphere'.

Rights and principles such as equality, presumption of innocence
and guilt or that of penal proportionality, have been discussed to the
point of having raised issues and resources of unconstitutionality,
to be understood that the drafting of the organic law 1/2004 of 28
December on measures of integral protection against gender violence
(in hereinafter LVG) and reforms coupled and that has meant his
entry into force seriously injured these rights and that therefore such
a law would be manifestly unconstitutional.
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Without doubt, the reform that has attracted more controversy by
its wording seemingly unconstitutional, is the operated in the Penal
Code, in articles such as the art.148.4 or article 153.1 153.2, or the
art.171 or the art.172. The drafting of the reformed article 148.4CP
can contradict the arts.1.1, 9, 10, 14, 17, 24.2 and 25.1CE, since
invading the sphere of the principle of equality, connected with the
values of freedom, the dignity of the person and justice. You can be
understood with this wording is discriminating adversely to men,
since it is situated as aggressor only men, just because the simple fact
of being a man and as a distinguishing criterion, strictly excluding
women.

The LVG, only refers to women as victims, understanding them
as such when it is exercised exclusively by the male, with a vis
compulsive that it affects and impacts on the physical and/or mental
health women and done as a manifestation of discrimination and/
or the situation of inequality and the power relations of men over
women, when you have had with them, a relationship of affection
with or without cohabitation or they are or have been their spouses.

A priori it seems, makes what is punished with a bonus added to
men by the simple fact of being a men and makes them aside and
even deprives them are measures for the protection of this law, as
if there were physical or psychological abuse or aggression by the
woman to the man in the family or domestic level for example with
or without cohabitation, which is exactly the same that regulates the
LVG, but conversely, because only protects the woman, not a man as
stated in article 1 of the act.

It’s true that also in the assaults of this nature, statistically
speaking the highest percentage corresponds to the women, being
a small percentage men-victims of physical or psychic, assaulted by
his wife or partner.

However this does not always reveal the true proportions of
the problem, primarily for two reasons; First, the fear of ridicule
is facing the man to report crimes of this nature, since we live in a
still conservative society and in certain aspects even sexist, being in
many cases, the woman herself, seeing such behavior, correct and up
to fair, in which the role of the man is being a tough guy introverted
in their feelings that, failing them, dominator of all situations with
poise and denouncing you’re a victim of abuse or discrimination by a
woman would behave in the man-victim a glaring disgrace and a real
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challenge to confront lodged the complaint and others throughout
the process which should be rigged. The second, by the own drafting
of'the LVG, since as stated above only dispense exclusive protection
to women at the expense of the man going in our opinion, contrary
to the principles of effective judicial protection and principle of
equality of the sexes, in addition to those mentioned above.

This is amazing and maybe paradoxical or even absurd, because
it goes against what the own LVG defends?, whereas gender equality
between male and female, no preponderance of none on the other,
since this law only be eligible women, discriminated against and
away on one side the men. Therefore, we can say that the LVG
as it stands, discriminates against men, violating the principles of
equality and of innocence, by discriminating against men because of
inequality, in relation to women.

There is a serious contradiction in which incurs the LVG, because
when you try to help legislating, to soften the problem of inequality of
sexes, advocating for a joint position in society, which it’s happens is
the opposite; it’s protects the female sex to the detriment of the male.
This clear and evident also goes against the principle of equality of
sexes and the presumption of innocence, included in the SC and the
men itself, since if the law attending both genders equally, certainly
more men would dare to denounce the mistreatment in the family,
domestic sphere or any other and this would no doubt help gender
equality reflected in society.

I The reform of the Penal Code with the entry into force
of the Organic Law 1/2004 of 28 December on measures of
Integral Protection against gender-based violence

Spain signed the Council of Europe Convention on preventing and
combating violence against women and domestic violence (Istanbul
Convention) in 2014°. The main provisions were the States which
ratify the Convention must criminalize several offences, including:
psychological violence stalking; physical violence; sexual violence,
including rape, explicitly covering all engagement in non-consensual
acts of a sexual nature with a person, forced marriage; female genital
mutilation, forced abortion and forced sterilization.

The Convention states, that sexual harassment must be subject to
“criminal or other legal sanction”. However, Spain through the Law
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1/2004, mentioned above, (pioneer in Europe, was the first one) and
the Criminal regulation (Cédigo Penal, herein after CP), it punished
already almost all the offences from the Istambul Convention of
2014, and it wasn’t any new thing for the Spanish authorities. Despite,
Spain usually sign all the Council and agreements in Europa’s
frame, inside its borders, this is another thing, because there are big
differences between man and woman, how we have been explaining,
because the Law 1/2004 (LVG) just gives protection to woman and
not to the man, without any juridical acceptable raison, in about
domestic violence.

The entry into force of the LVG, reflects the seriousness what
we have been explaining, since we have a problem whose point of
discord, is in the different feasibility procediment- criminal, because
for the same facts, the existing legal procedures is different, searing
physical or mental damage, shall apply to LVG with measures of
protection that this is rigged in his case.

On the contrary if a woman assaulted a man that has been a
relationship with or without cohabitation shall not apply the LVG, it
will be processed as a crime or failure in your case, provided for and
punished in the arts. 147 et seq. and art. 617 C.P. respectively.

This example shows the injustice of the LVG, resulting in practice
the opposite of what it claims to, as recorded in his explanatory
statement, one of the primary objectives is to fight for gender equality,
in practice being an instrument made to the measure for the accusing
parties and even the judge, because it gives them the possibility of
that determine life frequently of several people or a family, learns
summarily and that in the majority of cases does not come to resolve
anything on the contrary, aggravates situations, causing unnecessary
death and all this by gravity and the exaggeration of the measures to
be taken and how it adopted, which tend to be in the majority of cases
of summarily, as stated above, and that we will analyze properly in
another section, which are the fair measure in the decision making
by the judge of the order of protection and other measures associated
with carrying. This happens frequently because the current LVG
does not solve problems but rather the create, doing bigger the
differences between sexes that nobody benefits from.

Therefore according to the LVG, the notion of victim only can
correspond to a woman-victim that as you outlined, that suffer
violence as an act of discrimination against the same and in addition



Administrativa un Krimindla Justicija Nr. 3/2018

the law requires that there is a relationship of particular affection
between the author of the acts of violence (necessarily a male, as
already mentioned) and the woman, victim of the same. Specifically,
it requires:

- that the woman had contracted marriage with the perpetrator
of the crime, although the marriage had broken (case of
marital separation, nullity of marriage or divorce) and
regardless of the time elapsed since the marriage breakdown.

- that the woman had been united with the perpetrator of the
crime by a relationship of affection similar to marriage,
even in the case that there is no coexistence. That is, the
domestic partners or the simple relationship of courtship in
which there is no coexistence are included here. Here too,
as in the case of marriage, it doesn’t matter that there has
been a breakdown in the relationship between the victim
and the author of the offence nor the elapsed time.

It can also be understood that the drafting of article 148.4 CP
in relation to the basic type of article 147 CP, violate the right to
the presumption of innocence, connected with the principle of guilt,
contained in article 24.2 CE, because it establishes a presumption
“iure et de iure”, and therefore no possibility of proof'to the contrary,
that the male violence towards women, linked by ties of affection,
is a manifestation of discrimination, as it seems to be taken for
granted in the LVG art.1.1 that all violence against women by part
of their partners or ex-partners, is a manifestation of discrimination,
the situation of inequality and the relations of power from men over
women.

However the jurisprudence has interpreted, the mentioned LVG
art.1, in relation to article 148.4 and 153 both CP, in the sense that
not every injury can be considered as gender violence and therefore
cannot be applied automatically compounded rate, as it has been
applied not on few occasions, with little successful forensic phrase
“every offense of injures becomes a crime”, in reference to the
application of LVG.

Thus, the jurisprudential line of the Provincials Courts, ratified
by the Supreme Court, indicates that the general application of art.
153 CP, because to be applied as a crime of violent mistreatment in
the family, it is necessary that the facts reported and committed by a
man, start from a situation of domination or subjugation on the part
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of the active-male subject on the passive subject or that occur in a
context of domination of the active subject over the weak member
of the family relationship. That is why the art. 153 CP in cases of
mutually accepted quarrel as it is considered as crime. In addition, the
jurisprudence indicates that the type contained in art. 153 CP must be
applied restrictively in its application, so that the behavior described
in the criminal type is a clear manifestation of two requirements that
must be given simultaneously: the first domestic violence and the
second gender violence.

The problem arises when it try to delimit each concept, i.e.,to
define what is meant by domestic violence and what is meant by
gender-based violence, because actually it doesn’t know exactly
what means every concept, because these concepts are interrelated
between them and most of the people think that are the same things,
even by the judges, that they aren’t able to understand the differences.

The jurisprudence has attempted to clarify it in several resolutions,
defining each concept when applying art. 153 CP, because the concept
of domestic violence is not expressly defined by the legislator in the
way that day with the LVG is now defined and configured the concept
of gender-based violence. Why has differentiated them dictating so
textually “It is a question of two heterogeneous concepts, although
related both by their common relation with the domestic concept.
The first one refers to the spatial and affective scope in which the
relations of familiar coexistence are developed (with generality, like
clause of closure in the legal enumeration, includes any relationship
for the person integrated into the nucleus of familiar coexistence of
the active subject) more intense and continuous as determined by law.
The second refers to a peculiar form of violence produced within this
scope, elevated to the category of sociological phenomenon clearly
identified, and characterized by the situation of abuse or domination
that develops one of the members or subjects of such family relations,
on other subjects of the same”.

Therefore, in the meaning of domestic violence the manifestations
of a situation of abuse, domination or subjugation of a relative to
another relative and by extension the same situations of abuse on the
people that by their special vulnerability are put under custody or
guarded in public or private centers.

Regarding to the concept of gender violence, the LVG’s
explanatory statement begins by stating that “gender violence is not
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a problem that affects the private sphere. On the contrary, it manifests
itself as the most brutal symbol of inequality in our society. It is a
violence directed against women by the very fact of being, because
they are considered, by their aggressors, lacking the minimum rights
of freedom, respect and decision-making”.

We cannot forget that the purpose of the LVG is to “... act against
violence which, as a manifestation of discrimination, the situation of
inequality and the power relations of men over women, is exercised
over these by part of those who are or have been their spouses or of
those who are or have been linked to them by similar relationships
of affection, even without coexistence”, as stated in Article 1.1 LVG.

In the art. 1.2 it is said that this law establishes measures of
comprehensive protection against gender violence, whose purpose
is, among other things, to sanction manifestations of this type of
violence. And, in connection with this, in Title IV of the law, on
“criminal tutelage” against gender violence, almost all articles
that are related to gender violence are modified. Thus, art. 37 LVG
changes the wording of art. 153 CP, under the heading “protection
against ill-treatment”. And several articles of this Title IV of the Law
repeatedly use the concept of gender violence and crimes related to
gender violence and reform some articles of the COP that expressly
use the concept of crimes related to violence of genre.

Consequently, once exposed the previous reasoning in relation to
the mentioned art. 153 CP and its correct application, it is necessary
to take into account as a basic principle the concepts of gender
violence and gender violence. Thus the criminal conduct in art. 153.1
CP would be the manifestation of discrimination, the situation of
inequality and power relations of men over women basic motive of
the LVG and any mistreatment that meets these characteristics would
constitute constituted offenses and punished in arts. 617 and 620 CP.
Therefore, any maltreatment, even if the active subject is the male
and the passive subject the woman, cannot be classified as gender
violence and automatically apply art.153 CP if the facts reputed do
not contain the characteristics of those we have been speaking, since
the facts must carry a plus translated in discrimination or abuse on
the part of the male towards the woman in situations of inequality.

In these terms has been pronounced, constitutional jurisprudence
in sentences that delimit perfectly the application of art. 153 CP,
helping to clarify the confusion that has occurred with the entry
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into force of the LVG. Thus, it determines that “... the action must
injure beyond physical integrity and must be an instrument of
discrimination, domination or subjugation of any of the subjects that
it comprises. In another case, the penal sanction should be limited to
the lack of injuries, abuse or the threat defined by arts. 617 and 620
of the CP”.

II Study of jurisprudential and doctrinal lines

Once defined, the concepts of domestic violence and gender
violence, in the previous section for the correct application of arts.
153 related to the 617 and 620 CP, arises the need to delve deeper into
the problem, since although earlier we are responsible for explaining
when it is possible to apply art. 153 CP and when not, it is now
necessary to explain the wording of sections 1 and 2 of art. 153 CP
because the differentiation it makes of the sexes has raised many
questions of unconstitutionality for this same cause, by affecting the
art. 10 EC for violation of the dignity of the person, the rights of
equality art. 14 EC and the presumption of innocence art. 24.2 EC*.

This punitive differentiation established by the sexes is precisely
the one that has raised issues of unconstitutionality by magistrates
themselves, even to the point of not having unanimity in the
Constitutional Court, reflected in the ruling and formally departing’
from it. However, currently the jurisprudence of the Constitutional
Court (TC), is not exempt from controversies, there is a rich case law
on the constitutionality or not of the articles that have been reformed
by the LVG, interpreting how they should be understood, since from
the entry into force of the LVG, have rained the appeals and issues
of unconstitutionality.

Without going further, the difference existing in the wording
of paragraphs 1 and 2 of art.153 C.P. can lead to think of its
unconstitutionality, by affecting the aforementioned art. 14 EC,
because it differentiates between the male aggressor, causes a psychic
impairment, an injury or strikes or mistreats to whoever or has been
his wife or has had a relationship of affectivity or that which does not
and moves in which the paragraph 1, punishes with imprisonment
from six months to one year or work for the benefit of the community
between thirty and one to eighty days, always with the deprivation
of the right of possession and possession of arms for a year and a
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day to three years. On the other hand, paragraph 2 only punishes the
same facts, but without offended persons being those indicated in the
previous section, with a penalty of three months to one year or works
for the benefit of the community between thirty and one eighty days
and always deprivation of the right to possession and possession of
weapons of one year and one day to three years.

The TC assumes that there are several ways of interpreting
art. 153 CP and to understand it in purity, two relevant precisions
must be made; the first is that the perpetrator of the crime does not
necessarily have to be a male, but a female can also be a result of the
different interpretations that this art can give. The second precision
is that in the text of art. 153.1CP, another alternative passive subject
is included, alluding as a particularly vulnerable person who lives
with the author. Well, in the first precision it can be understood that
the type “that” this is as part of the doctrine.

The TC, regarding the collision of art. 153.1 CP with the
constitutional precepts infringed, that is, arts. 10, 14 and 24.2
CE, resolves it in a way not exempt from criticism, made by
the doctrine and even by its own magistrates, reflected in their
particular votes. The TC defends the constitutionality of art.153
CP, claiming that it does not violate art.14 SC, since it contains two
differentiated principles, the principle of equality and prohibitions of
discrimination, this means that all Spaniards are equal before the law
and have a subjective right to obtain equal treatment, and the public
authorities must respect it and must be citizens treated in exactly the
same way in equal assumptions are treated identically in their legal
consequences, and differentiation can be made only where there is
sufficient, reasonable and sound justification and the consequences
of which are not disproportionate.

Thus, the doctrine of the TC in relation to the principle of equality
contained in art. 14 SC, has been requiring the legislator when it
intends to introduce rules that establish a differentiation that may
be called into question, the said principle of equality that these rules
first show a discernible and legitimate aim, secondly that the rules
must be articulated with logical consistency with that aim and thirdly
not to incur disproportionate treatment when different rights and
obligations, or any other subjective legal situations, are attributed to
different groups and categories®.

In relation to the prohibition of discrimination of the text of
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art. 14 SC, the TC, in general, in relation to the list of grounds
of discrimination, which are strictly prohibited by Article 14 SC,
has been declaring the constitutional illegitimacy of differentiated
treatments in relation to those that operate or are not founded more
than in the specific grounds of discrimination that said art. prohibits.
Nevertheless the TC admits that the grounds of discrimination that
the art. 14 SC prohibits can be used exceptionally as a criterion of
legal differentiation, such as sex, although to judge the legitimacy of
the dispute and the requirements of proportionality is much stricter,
as is the burden of proving the justified character of differentiation.
That is to say, that on the one hand the same motifs of which he
speaks the text of art. 14 SC, as grounds of discrimination, they
may be applied exceptionally, where the legislature considers it
appropriate in a number of circumstances which are also exceptional,
the latter having to provide a more rigorous proof of the reasons for
the differentiation’.

That means, that on the one hand the same raisons of which he
speaks the text of art. 14 SC, as grounds of discrimination, they may
be applied exceptionally, if the legislature so decides in a number
of exceptional circumstances, which must provide a more rigorous
proof of the reasons for differentiation. “Finally, it is not imperative
to recall that, according to the jurisprudence of this Court, when faced
with equal or seemingly equal situations a challenge based on art.
14 corresponds to those who assume the defense of the challenged
legality and therefore the defense of the inequality created by such
legality, the burden of offering the foundation of that difference
that covers the requirements of rationality and necessity in order
to protect the purposes and values constitutionally worthy and, if
appropriate, proposed by the legislator, to which we have referred
previously. Thus, it is stated in the aforementioned judgment that
“... Finally, it is not imperative to recall that, according to the
Jjurisprudence of this Court, when faced with equal or seemingly
equal situations a challenge based on art. 14 corresponds to those
who assume the defense of the challenged legality and therefore
the defense of the inequality created by such legality, the burden of
offering the foundation of that difference that covers the requirements
of rationality and necessity in order to protect the purposes and
values constitutionally worthy and, if appropriate, proposed by the
legislator, to which we have referred earlier”.
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It is clear that there is a breach between equality before the law of
the sexes and the prohibition of discrimination of art.14 SC. Thus, the
CT holds and defends, that the legislator has exclusive competence
and is free to create laws, to enact certain behaviors that may be
criminal and consequently punishable, establishing the penalties
that bear those typical, unlawful behaviors within the limits of EC,
following the principles of legality and proportionality. Therefore,
it is the legislator who has to protect legal assets and can set rates,
and may add a surcharge to prevent criminal behavior and to protect
certain groups that require special protection.

Thus, it is incumbent upon the TC to analyze whether the legislator
in its role of creating laws has adjusted to the limitations imposed by
the SC with respect to the principle of equality and not to assess
whether the penalties provided are excessive, fair or that they can
comply better its teleological function.

Likewise in the TC in this question has been scrupulous in
determining if the principle of equality is violated, demanding that
the premises of the comparison be closely delimited that should
be intrinsically linked to the regulation challenged, giving it an
importance notorious for the choice of “tertium comparationis”.

It is noteworthy that the State Attorney General’s Office has been
pronouncing in a manner consistent with the principle of gender
equality as in the mentioned STC of November 22, 1983%, adding two
concepts that are sometimes confused, since there is a difficult and
fine delimitation, which are equality before the law and in the law,
ie, it is not enough that the Law be applied universally and equally
with respect to all those who find themselves in equal situations, but
that the Law itself comes and to establish an equal treatment for all
individuals, or groups, that are in the identity of situations’.

In other countries this problem has also arisen, for example in
Switzerland'’, and our TC has treated it almost identically as regards
the distinction between “equality in law” and “equality before the
law”, and influenced in its decisions in this case other countries like
Germany or Italy.

Returning to Spain, the TC had followed this same line. Thus,
in the STC (Sentence of Constitutional Court) of July 14, 1982,
he maintained that “the genmeral rule of equality before the Law
contained in art. 14 EC provides, first, equality in the treatment
given by the Law or equality in the Act and constitutes, from this
point of view, a limit placed on the exercise of legislative power, but
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’

is also equal in the application of the Law ..."".

In addition, there are many resolutions in which it is pronounced,
such as the STC of 10 July 1981, which states that: “... the principle
of equality contains a prohibition of discrimination, of in such a way
that equal treatment must be given equal treatment “but does not
suppose or” prohibits the legislator from contemplating the need or
convenience of differentiating different situations and giving them
a different treatment that may even be required, in a social and
democratic State of law, for the effectiveness of the values that the
Constitution enshrines with the character of superiors of the Order ...
What prohibits the principle of legal equality is discrimination ... that
is, that the inequality of legal treatment is unjustified because it is not
reasonable” STC of November 12, 1981; Sentence that is reiterated
in the STC of February 26, 1982 in which after remembering that
“The said principle of equality ... binds to all the public powers
because this is strongly affirmed by art. 53.1SC...”, again stresses
the idea that” ... the aforementioned article 14 SC is that relating to
the right of legal equality which prohibits discrimination or, in other
words, that inequality of legal treatment is unjustified because it is
not reasonable ... .

Once delimited and explained the above we can enter into the
possible unconstitutionality of art. 153.1 CP. The TC continues to
defend the constitutionality of this art. to understand that its normative
and punitive difference, which establishes the legislator is based on
the desire to punish aggressions that he understands are more serious
and more reprehensible from the social point of view, because they
occur within the relationships of the couple fruit of the historically
existing inequality, which makes the woman in a subordinate
position in relation to the man. That is why the TC understands that
this wording does not violate the principle of equality of art.14 SC,
but according to the same jurisprudential doctrine of this art. “... the
differentiated treatment of equal factual assumptions has an objective
and reasonable justification and does not have disproportionate
consequences in the differentiated situations in view of the purpose
pursued by such differentiation™"'.

Well, the wording of art. 153 CP, amended by L. O. 1/2004, of
December 28, is constitutional according to the TC itself. This law,
commonly referred to as gender violence, states in its explanatory
memorandum that the purpose of this law is to prevent aggressions
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occurring in the context of the couple as a manifestation of the
domination of men over women in such a context, that the basic
assets of women, such as life, physical integrity, health, freedom
and dignity, are not adequately protected and for this reason it does
not hesitate to repress this type of violence with several measures,
including criminal measures. Therefore, the difference of arts. 153.1
and 153.2 CP, in the opinion of the TC is legitimate and appropriate
because it protects the woman in the relations of couple by the
greater devalue and the greater gravity of the acts of violence that
undermine their dignity of person and in addition that difference is
functional, because it delimits the active and passive subjects of the
type, attributing an exclusive penalty to the men as active subjects,
being the women subjects passive.

Now, there are differences of the active subject, since not every
aggression by the man towards the woman, will be punished with the
application of automatic form according to the art. 153 CP, because
such aggression must respond to a “manifestation of discrimination,
inequality, and power relations between men and women” and as
provided by the L.O. 1/2004 of 28 December. That is why, with the
aggravation of the sentence, the legislator, in the opinion of the TC
acts in a legitimate way, because it tries to avoid that this type of
aggression continues in the area of couple relationships, because
the legislator understands that these aggressions in this area they
represent a greater damage when the man acts according to a cultural
pattern influenced by the means, trying to avoid thus new aggressions
to be greater punitive consequences for the active-man subject
dissuading them from committing the same acts in the future. Thus,
with legislative reform, women benefit by having more autonomy
to decide, safeguarding their dignity as a person and making the
principle of equality of the art.14 CE.

Therefore the TC understands that the legislator, when creating
LO 1/2004 of December 28, complies with the EC and does not
transgress it, because it believes that the highest penalty is not
imposed by reason of the sex of the active subject, nor of the victim,
but by the commission of more serious events that constitute a
manifestation of violence and inequality.

Likewise, the TC understands that this legislative differentiation
contained in LO 1/2004 of December 28, complies with the
jurisprudential doctrine of the TC, when observing the requirements
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of reasonableness, equality and proportionality, becoming
unconstitutional in the case of in that said law would “appreciate a
patent unreasonable and excessive unreasonable’!?.

As we have already indicated, the TC’s foundation of the
constitutionality of the LVG and the precepts that have modified
it, with its entry into force has not been free of criticism, the most
important if there have been doubts have been those of the magistrates
of the TC, who have been unmarked from the TC line with their
particular votes.

Thus, Conde Martin de Hijas, is quite critical with STC 59/2008,
part of the basis that the difference established between paragraph
1 of art. 153 CP and section 2, is neither correct nor constitutional,
since it is based simply and simply on a differentiation made by the
sexes, contrary to the principle of equality of art. 14 EC, because
the conduct or aggression of art. 153.1 CP has greater devaluation
and therefore more gravity than those of art. 153.2 CP, that is to say,
the aggressions that occur in the realm of the couple when they are
produced by the man towards the woman are punished with a greater
punishment, than when in these relations of pair the aggression
realizes the woman towards the man.

In addition, Conde Martin de Hijas believes that, because of the
fact that human aggression against women is more frequent in this
area, it is not sufficient reason to establish a greater penalty for man,
since it would be purely based to the sex of the author and victim
of the crime, thus transgressing the constitutional framework. For
that reason, he thinks that although in the foundation of STC", he
endeavors to demonstrate and argue otherwise, it is simply the sex of
the active and passive subjects a determining factor of differentiated
treatments, which is totally incompatible with art. 14 EC. It also
criticizes the TC of course that in today’s relationship there is a
relationship of inequality and a subordinate position of women, as it
was in a past tense.

Regarding the analysis of art. 153 CP from the point of view of
the principle of equality, Conde Martin de Hijas believes that it does
not meet the jurisprudential requirements that have been demanded.
It would be enough in her judgment, not to establish in any case a
typological differentiation by sex, but simply, could raise the same
type contained in art. 153.2 CP, to an equal or greater degree, thus
solving the problem of the greater devaluation in the aggressions of
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the male to the woman in the realm of the couple. Therefore resolved
in this way, it would not be necessary to establish punitive differences
on the basis of sex, since, as is currently the case, paragraphs 1 and
2 of art. 153 CP, do not meet the requirements of reasonability or
functionality.

Another important opinion is that of Rodriguez Zapata Pérez'*, who
criticizes that the wording of art.153.1CP has been left deliberately
open by the legislator and creates legal insecurity for citizens, being
contrary to the principle of legality of Article 25 EC, because its
limits are not clear enough, which means that citizens do not know
exactly what is prohibited for them to try to avoid the consequences
of their actions, thus leading to legal uncertainty that is incompatible
with the principle of certain lex or imperative of taxativity.

All this is in my view, because of the poor approach and defense
mechanisms against men and women, since there is often an “abuse”
of measures often unjustified and most of the time excessive or
disproportionate, which contributes to a covert rebellion of the
punished, because of the condition that the LVG has operated
in various regulations such as criminal or civil, leading to deaths
not only women but also the family around them, many times. In
addition statistically with the entry into force of the LVG, as we
have said previously nothing has been solved and there has not been
an evolution to leave this scourge behind. At the foot of the street
is not understood the LVG nor the defense that is made, with the
reasons defended in STC 59/2009 or in STC 45/2009, in the sense
of punishing the aggressor man with the reformed art. 153.1 CP,
when you attack a female who is or has been his partner, but not vice
versa applying art. 147 CP, which includes the crime of injury or, if
applicable, a fault recorded in 617 CP.

As Vazquez Sotelo' has pointed out, in an inordinate effort
to protect the female sex, an organic and economic effort has
been made to create specialized courts only for battered women
(sometimes allegedly assaulted, given the fraudulent use of the Law
to prepare divorce petitions), which can only be attended by the
battered woman, but not the cohabiting man if it turns out to be the
one attacked or when the aggression has been mutual. Apart from
what was previously explained, what has not contributed at all to
the solution of the aggressions as a couple has been the massive and
indiscriminate application of the precautionary measures that has
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brought the application of the LVG.

For example we have normally, that after formalizing the
complaint and at the time of decision by the Court, they dictate
coupled measures precautionary way almost summary, such
as distance, communication ban order, imposition or visitation
restrictions and it is here where lies one of the problems that the
LVG has not succeeded and consequently not been almost eradicated
the problem of gender-based violence.

For example, we normally have, after the complaint has been
formalized and at the time of issuing a decision by the court,
precautionary measures are issued in a summary form, such as
restraining order, prohibition of communication, imposition or
restriction of visits and it is here that one of the problems resides that
the LVG has not been successful and consequently the problem of
gender violence has not been almost eradicated.

Therefore, in my opinion, the LVG suffers from two defects
that makes it ineffective in reducing victims. The first defect is the
punitive differentiation between the sexes, which in my opinion
goes against art.14 SC, since it is not constitutional that different
penalties are applied in different articles, depending only on the
sex of the aggressor. In my opinion, if the same aggressions were
penalized equally without regard to sex as a differentiating object,
the LVG would be more effective, since the aggressors of both sexes
would be punished equally and would be imposed in their case same
precautionary measures, not being used as is often done in practice
with a purpose other than mere protection in cases of aggression or
situations of non-equality or abuse of power. The second of the defects
is in my opinion, the massive, undue and indiscriminate application
of precautionary measures, against the man who has been denounced,
subsequently charged and finally convicted. The application of these
measures, such as a restraining order, a ban on communication, the
restriction of the visitation regime or the prohibition of residing in the
family home, are measures of great juridical and social importance
because they imply a difficult burden to cope with the scarcity of
means that generally characterize aggressors.

In addition, there are often cases in which, as I have already
explained, for example the alleged victim uses the LVG to obtain
a way out of a controversial situation in his home, removing the
alleged perpetrator from the environment, establishing measures
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that we talked about earlier such as the prohibition of the use of the
common family home or the imposition of a regime of visits in a
very short time, or being used for an express divorce. One can thus
see how far the question is posed from the theme of the principle
of equality conceived in its deepest ethical sense in the function
of eliminating arbitrary discriminations that postpone a person by
reason of a personal or social condition that does not legitimizes such
discrimination. Another problem of the LVG is when the complaint
is false or when the conduct denounced, does not enjoy criminal
reproach and the accused is acquitted or the case is overturned after
reported the allegedly unlawful acts, which, in any case, will be
studied in another section.

Conclusions

The organic law 1/2004 of 28 December, discriminates against
the male by the mere fact of being so, favoring and overprotected
absurdly to women against of the man.

This goes against the fundamental rights enshrined in the Spanish
Constitution, and seriously violate principles such as the equality of
the sexes, or the principle of equality in the law or the principle of
innocence.

The violence against Women Act, establishes, as a differentiating
factor, sex, to legislate unfairly, not fair nor effective, so that the sex
of a person, in this case man becomes criteria determinative, when
it is punished behaviors. Thus, exactly the same acts committed by a
man or by a woman, who live together or have had a relationship of
affection, will have a different penal treatment, i.e., if it is man will
apply the law 1/2004, but on the other hand, if you are a woman It
will be applied with other articles of the Criminal Code, of course
more benevolent and without having rigged measures precautionary
as severe as those that are in the law and disproportionate.

For example, if a man hits a woman that has lived or had a
relationship slightly, applies it the law of gender violence with
its restrictive measures, for example, the restriction approach,
communicate and of course live together in appropriate, however if
the woman that hits slightly to a man that has lived or had a romantic
relationship, are only fined and if it must compensate economically
man injury if any Needless to make more comments, in relation to
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the difference in legal treatment.

This law is without doubt, a law unfair because it is not equity
between both sexes and also contradicts itself because in its preamble
that its reason or motive primary, is to advocate for gender equality
in society between men and women and in the law. However it does
the opposite, discriminates against the man by his condition of man
and delves into the social and legal inequality of sexes.

The law of gender violence has not come to solve the existing
problems, the contrary has aggravated these problems resulting in
currently a clear in society division, there is a clear legal inequality
and a law unjust and ineffective, that does not help to solve any
problem.

As for the courts, have been raised numerous appeal of
unconstitutionality even by judges, who see unfair and attempted
against the man, resolving ultimately the Constitutional Court that
the law of gender violence not contradicts any precept or principle of
the Constitution, but in a situation of inequality and preponderance
of man tries to apply also unequal measures to fight such inequality,
which has historically benefited men what is certainly something
antijuridic, not equitable, and ineffective, as it is being seen today
after the entry into force of this Act, she has not been solved nothing,
on the contrary, the problem has worsened.
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Anotacija

Raksta mérkis ir noskaidrot atseviskas atSkiritbas un
nekonsekvences, kas radas sakara ar 2004. gada 28. decembra
likuma Nr.1 stasanos spéka, jo min&tais likums, autoraprat, aizstav
vienigi sievieSu tiesibas, atstdjot nenoregul€tas virieSu tiesibas,
noskaidrot likuma piem@roSanas aspektus un kadas konsekvences
vai nekonsekvences katra konkréta gadijuma rodas atkariba no ta,
vai cietusl persona ir sieviete vai virietis.

Lai atbilsto$i petijuma mérkim padzilinati izanaliz€tu p&tamo
objektu, tika lietotas $adas zinatniskas p€tniecibas metodes:
analitiska, induktiva un deduktiva, logiska, sist€émiska un salidzinosa.

Raksta galvenie secinajumi saistami ar to, ka spéka esosSie
likumi, autoraprat, ir netaisnigi, tie vienlidz neaizstav virieSu
tiesibas, ka arT negarant€ sieviesu tiesibu aistavibu gadijumos, kad
tas tiek paklautas seksualai vardarbibai. Autors iestajas par likumu
grozijumu nepiecieSamibu, kuru pienemsanas gadijuma tiktu vienlidz
nodroSinata jebkura dzimuma aizsardziba pret seksualo vardarbibu.
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CIVILTIESIBU APAKSNOZARE

FIZISKAS PERSONAS MAKSATNESPEJA
KA MAKSATSPEJAS ATJAUNOSANAS VEIDS UN
ARPUSTIESAS PARADU RESTRUKTURIZACIJA

Mg. iur. Inga Eglite,
zverinata advokate, RSU doktora studiju programmas “Juridiskas
zindtnes” doktorante, Latvija

Abstract

Existing problems in process of insolvency proceedings of a
natural person, which are not exactly defined in law regulation, make
specification for each insolvency process. Which often make wrong
notions about process of the natural person insolvency proceeding.
And what should be taken into account, for renewing the natural
person solvency in the way that the natural person obligations must
be extinguishing.

Keywords: insolvency proceedings of a natural person, restoring
solvency, claims of creditors, legal protection proceeding.

Ievads

Maksatnesp€jas procesa ietvaros administratora ekskluziva
kompetence ietver iesp&ju  apstridét iepriekS noslégtus
maksatnespejigas fiziskas personas slégtos darfjumus, tadejadi
sasniedzot vienu no Maksatnesp€jas likuma' mérkiem — p&c iesp&jas
pilnigak apmierinat kreditoru prasijumus.

Saskana ar Maksatnespg€jas likuma 5. panta pirmo dalu — fiziskas
personas maksatnesp&jas process ir tiesiska rakstura pasakumu
kopums, kura mérkis ir péc iespgjas pilnigak apmierinat kreditoru
prasijjumus no paradnieka mantas un dot iesp&u paradniekam,
kura manta un ienakumi nav pietiekami visu saistibu segSanai, tikt
atbrivotam no neizpilditajam saistibam un atjaunot maksatsp&ju. No
mingétas normas attiecigi izriet gan kreditoru prasijjumu maksimala
apmierinasana, gan ari iesp&ja tikt atbrivotam no atlikuSajam
paradsaistibam. Kreditoru prasijumu maksimala apmierinaSana

http://dx.doi.org/10.17770/acj.v3i84.3607
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iesp€jama gan no paradnieka mantas, gan no paradnieka ienakumiem
maksatnesp&jas procesa laika, turklat pédgjais no tiem (ka
pienakums novirzit daJu no saviem ienakumiem kreditoru prasijumu
apmierinasanai) saglabajas ar1 taja gadijuma, kad paradnieka
IpasSuma nav mantas.

Tiesibu zinatnieki ir atzinu$i, ka maksatnespéja ir labakais veids,
ka finansialas griitibas nonakuSai fiziskai personai dot iesp€ju
atjaunot tas maksatsp&ju un pilntiesigi atgriezties civiltiesiskaja
aprite®.

Publikacijas mérkis ir izpétit fizisko personu maksatnespgjas un
arpus tiesas paradu restrukturizacijas tiesiska regul€juma problému
butibu. Raksta uzdevumi ir analizét atskiribas starp arpustiesas
paradu  restrukturizaciju un likuma noteikto maksatnespéjas
procediiru un tas ietekmi ekonomiskas droSibas komercdarijumu
konteksta, noskaidrot fizisko personu maksatnespg&jas un arpus
tiesas paradu restrukturizacijas normativo regul&jumu, analizét
fiziskas personas maksatnespéjas definiciju, analiz€t normativo aktu
vesturiskas kopsakaribas.

P&tijuma objekts ir fizisko personu maksatnespéja ka ekonomiskas
drosibas apdraud&jums komercdarjjumu konteksta. Pétijuma
priekSmets ir fiziskas personas maksatnespgjas tiesiskais regul&jums
Latvija.

P&tfjuma izstrade pielietotas $adas metodes: literatiiras analizes
metode, vésturiska metode, sociologiska novéroSanas metode,
indukcijas metode.

Fiziskas personas maksatnespéjas tiesiskais reguléjums
un ar to saistitas definicijas

Nelabveligas argjas vides faktoru ietekme, risku izvertéSanas
trikumi vai nepilnibas, ka arTkliidas pienemtajos Iémumos var izraisit
tadu fiziskas personas finansialo stavokli, kad fiziskai personai rodas
gritibas segt savas finansialas saistibas un sekmigi dzivot talak,
nesligstot paradu slogos, jeb nonakt maksatnespé&jas situacija.

Publikacijas sastopamas vairakas definicijas, kas attiecinamas uz
stavokli, kad fiziska persona piedzivo maksatnesp&jas problémas.
Talak minétas dazas no tam.

- ANO Starptautiskas tirdzniecibas komisijas izstradata
Maksatnespgjas tiesibu aktu rokasgramata UNICITRAL
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defin€ maksatnesp&ju ka situaciju, ja paradnieks vispar nav
spejigs samaksat savus paradus, kad pienak to dzeSanas
termins, vai ja ta pasivu vértiba parsniedz ta aktivu vertibu’.

- Maksatnespéja — nespéja segt savus paradus®*.

AtseviSkos literatiras avotos maksatnesp&ju ka finansialu
situaciju raksturojosu stavokli atkariba no ta pazimeém iedala:

- Naudas pluismu maksatnespgja (Cash-flow insolvency)
vai tehniska maksatnespgja — stavoklis, kura fiziskai vai
juridiskai personai ir pietieckami aktivu, kas parsniedz
saistibas, taCu tai nav likvidu aktivu, ar ko veikt So
maksajumu un segt saistibas. Ta ir saistita ar aktivu trikumu
samaksat paradus, kuriem iestajies samaksas termins. Sada
maksatnesp&ja parasti var tikt atrisinata vienojoties ar
kreditoriem’.

- Bilances maksatnesp&ja  (Bilance-sheet  insolvency)
stavoklis, kad fiziskai vai juridiskai personai nav pietiekami
daudz aktivu, lai samaksatu visus savus paradus. Persona
var uzsakt maksatnesp&jas procesu, bet tas nav obligati.
Ja zaud€&jumus akcepté visas puses, situdciju var atrisinat
arl bez maksatnesp&jas. Persona, kurai piemit bilances
maksatnesp&jas pazimes, var joprojam segt savas saistibas
kreditoriem®.

Visas §1s definicijas tiek attiecinatas uz tadu juridisku personu vai
fizisku personu finansialo stavokli, kad steidzami ir nepiecieSams
pienemt 1émumu par talakas darbibas strateégiju.

Saja posma ir iesp&jams veikt dazadus pasakumus, kas vérsti uz
finandu situacijas nostabilizé$anu un izeju no krizes. Saja stadija,
atkariba no situacijas nopietnibas un krizes dziluma, ir iesp&jams
arpus tiesas procediiru ietvaros vienoties ar juridiskas personas vai
fiziskas personas kreditoriem par finansialas situacijas normaliz€Sanu
un talako darbibas stratégiju.

Latvija 2009. gada Maksatnesp&jas konsultativaja padomé
tika apstiprinatas ,,Arpustiesas paradu restrukturizacijas Latvija””
vadlinijas. So vadliniju mérkis, balstoties uz labakas starptautiskas
prakses piemériem, sniegt Latvijas uznémumiem ka ar1 fiziskam
personam, kreditoriem un attiecigajam valsts iestadém informaciju
par principiem un vadlinijam attieciba uz arpustiesas paradu
restrukturizaciju.

Aplikojot bitiskakas atSkiribas starp arpustiesas paradu
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restrukturizaciju un likuma noteikto maksatnespgjas procediiru,
varam secinat, ka tas ir $adas:

- arpustiesas paradu restrukturizacija nevar mainit kreditoru
tiesibas vai noteikt tadas saistibas kreditoriem, kuram tie
nepiekrit,

- arpustiesas paradu restrukturizacijas pamata ir vienoSanas
un ta neapdraud vai negativi neietekmé paradnieku un
kreditoru tiesibas,

- arpustiesas paradu restrukturizacija nav piemérota
visiem paradniekiem, proti, ja paradnieks péc paradu
restrukturizacijas nevar atrisinat savas finan$u problémas,
tad tas nekav@joties ir jaatzist par maksatnesp&jigu vai
uzneémums jalikvide,

- arpustiesas paradu restrukturizacija procesi un veiktie
pasakumi, kas saskanoti starp paradnieku un kreditoriem,
ir elastigi®.

Arpustiesas parddu restrukturizacijas rezultats parasti ir
paradnieka un attiecigo kreditoru saskanots paradu restrukturizacijas
plans, kas dod paradniekam iesp&ju turpinat saimniecisko darbibu
bez partraukumiem. Vadlinijas paredz, ka arpustiesas paradu
restrukturizaciju var iedalit divos veidos:

- divpusgjas parrunas starp paradnieku un kreditoru, lai
vienotos par maksajumu grafika parskatiSanu un/vai parada
atlaiSanu, samazinot parada summu un vai pagarinot
samaksas terminus;

- daudzpusgjas parrunas starp paradnieku un kreditoru, lai
vienotos par maksajumu grafika parskatiSanu un/vai parada
atlaiSanu, samazinot parada summu un/vai pagarinot
samaksas terminus.

Fizisko personu maksatnespéjas procesa piemérosanas
nepielaujamiba

Latvija pastav juridisks instruments paradnieka maksatnespgjas
ka finansiala stavokla risinasanai. Maksatnespgjas likuma VIII
nodala® ir paredzéta iespéja paradnickam izstradat Arpustiesas
tiesiskas aizsardzibas planu (turpmak teksta — ATAP), kur§ ir
jasaskano ar kreditoriem un paredzéts paradnieka finansialas
situacijas stabiliz€Sanai.
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Diemzél janorada, ka 3$ads ATAP process Maksatnespgjas
likuma nav paredzets griitibas nonakusu fizisku personu situaciju
risinajumam, tacu $adu risinajumu fiziska persona var atrast pati
patstavigi vai, izmantojot kadu juridiskas palidzibas sniedzgju,
pielietojot jau minétas Vadlinijas, tacu Sobrid tas joprojam nav
populari. Biezi ar maksatnesp&ju saskarusas personas ir saméra
kitras, lai bez iedro§inasanas méginatu risinat sasap&jusu paradu
sloga situaciju pirms tiek piepemts lémums par maksatnesp&jas
pasludinasanu.

Iepriek§ minétas finansialas gritibas nonakusas fiziskas personas,
protams, var rast visdazadakos risinajumus, bet to pamata ir jabut
labai ticibai, proti, — ,, Parrunas starp paradnieku un attiecigajiem
kreditoriem, ka art starp pasiem kreditoriem notiek laba ticiba, lai
rastu konstruktivu risindjumu ".

Tomer, ne visam fiziskdm personam, kuras nonakusas finansialas
gritibas un tadgjadi nesp€j izpildit saistibas, jau sakotn&ji var
piemé&rot maksatnesp&jas procesu, un vélak maksatnesp€jas procesa
ietvaros ar saistibu dz&Sanas procediru. Saistibu dzéSanas procediiru
fiziskai personai nevar piemeérot, bet, ja ta uzsakta, tad ta ir japartrauc
Sados gadijumos:

1. ja fiziska persona ir iesaistijusies darjjumos, kuru rezultata

kluvusi maksatnespé&jiga;

2. vai fiziska persona iesaistijusies darjjumos, kuru rezultata
radijusi zaud&jumus kreditoriem;

3. tostarp, maksatnespé&jiga fiziska persona apzinajas vai tai
vajadz€ja apzinaties, ka iesaistiSanas $ados darijjumos var
izraisit maksatnesp&ju vai zaudéjumu radiSanu kreditoriem.

Tadgjadi, fiziskas personas maksatnesp€jas procesa laika
maksatnesp&jas administratoram ir jaizverteé fiziskas personas
veiktie darjjumi un nepiecieSamibas gadijuma jacel] tiesa attieciga
prasiba. Par tadiem darjjumiem uzskatami Maksatnesp€jas likuma
96.-100. panta ietvertie darjjumu veidi, proti, darjumu atziSana
par spéka neesoSiem; bezatlidzibas darjjumu apstridéSana un kilas
ligumu atziSana par spéka neesoSiem. Vienlaikus janorada, ka, lai
gan minétas tiesibu normas ieklautas sadala, kas regulé juridiskas
personas maksatnespéjas procesu, tomer, saskana ar Maksatnespgjas
likuma 128. panta pirmo dalu — arT fiziskas personas maksatnespgjas
procesam tiek piemeroti juridiskas personas maksatnespé&jas procesa
noteikumi, vienlaikus ievérojot specialas normas, kas regulé
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tieSi fiziskas personas maksatnesp&jas procesu, tapec darfjumu
apstridéSanas noteikumi ir attiecinami ar1 uz fiziskas personas
maksatnespégjas procesu.

Maksatnespgjas likuma 144. pants noteic, ka paradnieka noslegtie
darfjumi ir apstridami $a likuma XVII nodala noteiktaja kartiba,
ja bankrota procediras laika tiek konstatéti $a likuma 153. panta
noteiktie saistibu dz&Sanas ierobezojumi.

Saistibu dz&Sanas procediiru nepieméro vai to partrauc sados
gadijumos:

1) paradnieks pedg€jo triju gadu laika pirms fiziskas personas
maksatnesp&jas procesa pasludinaSanas vai maksatnesp&jas
procesa laika ir slédzis darfjumus, kuru rezultata kluvis
maksatnesp&jigs vai radijis zaudeéjumus kreditoriem, turklat
vin$ apzinajas vai vinam vajadzgja apzinaties, ka $adu darfjumu
slegSana var novest Iidz maksatnesp&jai vai zaud&umu
radiSanai kreditoriem,;

2) paradnieks ir sniedzis apzinati nepatiesu informaciju par savu
mantisko stavokli un slépis savus patiesos ienakumus;

3) paradnieks nepilda bankrota vai saistibu dz&Sanas procediira
paredze€tos pienakumus, butiski apgritinot maksatnesp&jas
procesa efektivu norisi'.

Saskana ar Civillikuma 1403. pantu'? — tiesisks darfjums ir atlauta
karta izdarita darbiba tiesisku attiecibu nodibinaSanai, pargrozisanai
vai izbeigSanai.

Tiesu praksé ir secinats, ka, lai arTl starp Maksatnespgjas
likuma ietvertajam normam, kas regulé darfjuma apstridéSanu,
ir konstat€jamas atSkiribas, tom&r var saskatit $§adus vienojoSus
kritérijus:

1) darfjums ir noslégts péc maksatnesp&jas procesa uzsakSanas

vai noteiktu laika periodu pirms tam,;

2) ar darfjumu nodariti zaud&umi paradniekam un/vai
kreditoriem;

3) jadarijums ir noticis ilgaku laika posmu pirms maksatnespégjas,
darfjums ir apstridams;

4) ja darjjuma puses ir zin3juSas vai tam bija jazina par
zaud&jumu nodariSanu. Ja darfjums slégts ar saistito personu,
tiek prezuméts, ka darfjuma otra puse zinaja par zaud&jumu
nodariSanu, ja vien nepierada pretgjo’’.

Tiesai, kas attiecigi izverteé administratora apstridéto darjjumu
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ir jakonstaté, vai ir noslégts darfjums, vai darjjums ir noslégts
likuma noteiktaja laika posma, vai ar darjjumu ir nodariti zaudejumi
kreditoriem un/vai paradniekam — fiziskai personai, kurai pasludinats
maksatnesp&jas process, ka ar1 vai darfjuma puses ir zinajusas par
zaud&jumu nodariSanu/darfjums ir sleégts ar ieintereséto personu.

Gadijuma, ja administrators izlemj celt tiesa prasibu par darfjuma
atziSanu par spéka neesoSu vai ta atcelSanu, tad gan administrators,
gan tiesa var konstatet konkrétus faktus:

- pirmkart, vai darfjjums ir ticis noslegts;
- otrkart, vai darfjums ir ticis noslégts t. s. “aizdomu
perioda™.

Vienlaikus janorada, ka pati bitiskaka darjjumu apstridéSanas
sastavdala ir zaud€éjumu nodariSanas fakts, nevis formala darjjumu
apstridésana, maksatnespgjas procesa novilcinasanai.

Zaud&jumi kreditoriem bieZzi vien tiek nodariti nevis ar atseviska
darfjuma (Iiguma) noslégSanu, bet ar vairakam savstarpgji saistitam
darbibam, no kuram dazas var arl nebiit atzistamas par darjjumu
Civillikuma 1403. panta izpratn€. Piemé&rojot darfjumu apstridéSanas
regul&jumu, tiesas ir saskaruSas ar paplaSinatas interpretacijas
problémam, proti, cik plasi ir tulkojams apstridama darfjuma jédziens
maksatnespégjas likumu izpratné.

Darijumu izveérteSana kopsakariba
ar fizisko personu maksatnespéjas procesu

Tiesu prakse atzits, ka zaud&jumus radosi darfjumi ir tadi, kuru
noteikumi ir neizdevigi paradniekam — fiziskai personai, kurai
pasludinats maksatnesp€jas process, vai kuru izpilde ir zaud&jumus
radosa’.

Paradniekam —fiziskai personai, kurai pasludinats maksatnesp€jas
process (turpmak teksta — paradnieks), neizdevigi darjjumi ir
tadi darfjumi, kuros manta tiek atsavinata bez atlidzibas vai par
neadekvati zemu cenu. Savukart darfjumi, kuru izpilde ir zaud&jumus
radosa, ir tadi darfjumi, kas ir atbilsto$i tirgus cenai, bet tiek veiktas
darbibas, lai pieligta maksa faktiski nenonaktu paradnieka riciba
un netiktu izlietota kreditoru prasijumu segSanai. Tiesu praksé
zaudgjumu nodariSanas fakts ir paplasinats Iidz izpratnei, ka
tiesai (administratoram) bitu jaizverte, vai kreditoru iesp&jas giit
apmierindjumu no paradnieka mantas bitu lielakas, ja attiecigais
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darjjums nebttu noslégts un neiestatos no ta izrieto$as tiesiskas
sekas — mantas aktivu masas samazinajums vai mantas pasivu
palielinajums'®. V&l jo vairak — ja fiziskas personas maksatnespéja
iestajusies darfjuma rezultata.

Prakseé biezi vien fiziskas personas pirms pieteikuma par
maksatnesp&jas procesa pasludinaSanu iesniegSanas tiesa slédz
dazadus tiesiskus darjjumus, pieméram, atsavina nekustamo
ipasumu, tadgjadi meginot izvairities no kreditora prasijuma
apmierinasanas turpmaka maksatnespéjas procesa ietvaros. Sanemtie
finanSu lidzekli netiek virziti kreditoru prasjjumu apmierinasanai,
bet izlietoti atbilstos$i subjektiviem ieskatiem. Tapat negativa
ietekme var biit arT nevienlidzigai attieksmei pret viena prioritates
ranga esoSiem kreditoriem, pieméram, maksajot vai sniedzot
nodro$indgjumu vienam nenodroSinatajam kreditoram, vienlaikus
neveicot maksajumus citiem'’. Daudzi darfjumi, kas kvalificgjami
ka apstridami maksatnespéjas tiesibu izpratn€, arpus maksatnespgjas
konteksta butu pilnigi normali un akceptgjami, un kliist apstridami
tikai tad, ja tiek slégti tuvojoties paradnieka maksatnespé&jai'®. Lidz
ar to Sados gadijumos jasecina, ka fiziska persona, kura iesniedz
tiesa pieteikumu par maksatnespgjas procesa pasludinaSanu,
rikojas negodpratigi un pretgji likumiem un labiem tikumiem. Sadi
darfjumi ir apstridami un atzistami par speka neesoSiem, saskana ar
sekojoSajiem normativajiem aktiem:

- lidz 2008. gada 1. janvarim bija speka 1996. gada 12.
septembra likums ,,Par uzn€mumu un uznémeéjsabiedribu
maksatnesp&ju”. Sis likums tiek piemérots maksatnespgjas
procesiem, kas uzsakti Iidz 2007. gada 31. decembrim'®;

- 2007. gada 22. janvari tika piepemts Maksatnesp&jas
likums, kas stajas speka 2008. gada 1. janvari. Sis likums
ir piemérojams maksatnesp&jas procesiem, kas ir uzsakti
laika posma no 2008. gada 1. janvara lidz 2010. gada 31.
oktobrim?’;

- 2010. gada 1. novembrT stajas speka 2010. gada 26. jiilija
Maksatnespéjas likums, kura normas ir piemérojamas
maksatnesp€jas procesiem, kas ir uzsakti, sakot ar 2010.
gada 1. novembri.

Fiziskas personas apzinata sist€émiska darbiba, lai izvairitos
no kreditoru prasijumu apmierinasanas, tostarp atbrivotos no
paradsaistibam maksatnesp&jas procesa ietvaros saistibu dzeSanas
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procedira, nav viegli konstat§jama. Ka jau ieprieks raksta minéts —
ir jakonstate gan tiesiska darjjuma esamiba (notikums), gan darfjuma
raditie zaud&jumi.

Kopsavilkums

Kopuma, veértgjot fizisko personu maksatnesp&jas procesa
problematiku, secinams galvenais, proti, gan paradniekam — fiziskai
personai, kurai ir pasludinats maksatnesp&jas process, gan arl
maksatnesp&jas administratoram, kur§ vada/uzrauga maksatnespgjas
procesu, visas darbibas ir jarikojas laba ticiba.

Maksatnespgjas procesa kvalitativa vadiSana un personas
attieksme ir svarigs biznesa vidi regul&joss instruments. Kreditoriem,
administratoram un paradniekam pieskirto pilnvaru apjoms procesa
ir japielago konkrétai ekonomiskajai situacijai un konkrétiem
uznémejdarbibas vides apstakliem valstt. Minétie faktori ietekmé
savstarpgjo uzticeSanos un nosaka sadarbibas partneru riska
noveértéSanas procediiru stingribas pakapi.

Latvija arpus tiesas aizsardzibas procesu var izmantot juridisko
personu uzp@mumi, un tikai pastarpinati finansialas griitibas
nonakusas fiziskas personas, kuras saskana ar ,,Arpustiesas paradu
restrukturizacijas Latvija” vadlinijam sp&j vienoties ar kreditoru
vairakumu.

Atsauces

' Maksatnespgjas likums. 26.07.2010. likums/LV, 124 (4316), 06.08.2010.
Aktualas tiesibu realizacijas problémas: Latvijas Universitates 69.
konferences rakstu krajums. — Riga: LU Akadémiskais apgads, 2011. 65. Ipp.
Maksatnespgjas tiesibu aktu rokasgramata, UNICITRAL, Apvienoto Naciju
Organizacijas Starptautiskas tirdzniecibas tiesibu komisija, Nujorka, 2005.
16. Ipp.

Moneyterms: investment & finance explained. http://moneyterms.co.uk/
insolvency/

Sneidere R. Finan$u analizes metodes uznémuma maksatnespéjas
prognozesanai. Lietiskas informacijas dienests, Riga, 2009., 12. Ipp.
Downes, John, and Jordan Elliot. Goodman. Dictionary of Finance and
Investment Terms. Hauppauge, NY: Barron’s Educational Series, 2003.
Arpustiesas paradu restrukturizacija Latvija. Vadlinijas, apstiprinatas
Maksatnespgjas jautajumu konsultativaja padomé 2009. gada 6. augusta.
Pieejams:

http://www.mna.gov.lv/lv/normat_akti/pol planosana/, skatits: 19.04.2018.
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60. Ipp. Pieejams: file:///C:/Users/pele/Downloads/maksatnespejas_
administracijas_skaidrojumi_un_atzinas 2015 2016.05..pdf
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no paradnieka parstavjiem maksatnespgjas procesu ietvaros”. Pieejams:
http://at.gov.lv/judikatura/tiesu-prakses apkopojumi/civiltiesibas/
15 Maksatnespgjas administracijas skaidrojumi un atzinas 2015.-2016.05.,
61. Ipp. Pieejams: file:///C:/Users/pele/Downloads/maksatnespejas_
administracijas_skaidrojumi_un_atzinas 2015 2016.05..pdf
16 Turpat.
I7 Directorate for Internal Policies, Policy Department: Harmonisation of
insolvency law. at EU level: Note, 2011, p. 11.
18 UNCITRAL Legislative Guide Insolvency Law, 2004 para 153, p. 136.
2007. gada 22. novembra Maksatnespgjas likuma Parejas noteikumu 1.
punkts.

202010. gada 26. julija Maksatnespéjas likuma Parejas noteikumu 5. punkts.

AHHOTaANUA

[IpaBoBBIE OCOOCHHOCTH B TPOIECCE HEIUIATEKECIIOCOOHOCTH
(u3MUECKHUX JUI] MPOSBISIOTCS B CIIyYasiX, KOTIa aJIMUHUCTPATOP
mpolecca HEIUIaTeKeCIOCOOHOCTH KOHCTAaTHPYeT OTpPaHHUYCHUS
MIPUMEHEHHUS MPOIIecca HETUIaTeKeCIIOCOOHOCTH B COOTBETCTBHUHU C
perynupoBaHreM 3aKOHA O HETUIATEKECITOCOOHOCTH.

AIMUHUCTpATOp B  MpoIeccax  HEIUIaTeKeCIoCOOHOCTH
(U3HYECKHX JIUII, AaHATU3UPYS COOTIOIEHUE JOKHUKOM IPUHITUTIA
TO0OPOCOBECTHOCTH, JOJDKEH OICHHUTbH, MCIIONB30BAI JIU JOJKHHK/
HEIUTaTeKEeCIIOCOOHOe JIMIIO CBOM IpaBa, COOMIOmas TPUHITUTI
TOOPOCOBECTHOCTH, W HE 3aTPOHYN JIM CBOWMH JEHCTBUSMU
(cnenxamu) UHTEPECHI KPEAUTOPOB.
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VALSTS TIESIBU APAKSNOZARE

ATBILDIBAS BUVNIECIBA JEDZIENS UN VEIDI

Mg. iur, Mg. sc. ing. Inara Ziemele,
Biznesa augstskolas Turiba studiju programmas “Juridiskd
zindtne” doktorante, Latvija

Abstract

The new Construction Law and others Construction Regulations
come into force more than four years ago, but there is still actual
process of definition of responsibility in construction.

The aim of paper is to summarize and analyse information about
how responsibility in construction has changed and are going to
change to define it distinctly.

There are used methods of historical, teleological, systematic
text condensation, analysis and comparative analysis for research,
analyse and summarize information about how responsibility in
construction has changed and are going to change to define it in
normative acts.

The main conclusion shows that now there is not clearness
about responsibility of every person in construction, but there are
made legislative amendments of Construction Law and General
Construction Regulations to define responsibility more distinctly.
From 01.01.2020. there will be in force new Law of administrative
responsibility what will allow to inflict penalty for longer time.

Keywords: responsibility in construction, criminal liability,
administrative responsibility, professional (civil) liability, legislative
amendments.

Ievads

No 2014. gada 1. oktobra spéka ir jaunais Buvniecibas likums!,
kura mérkis ir definét biivniecibas specialistu un biivvaldes atbildibu?.
Ministru kabineta 2014. gada 19. augusta noteikumos Nr. 500
,, Visparigie biivnoteikumi” (turpmak — Visparigie biivnoteikumi)
noteiktas blivniecibas procesa iesaistito personu tiesibas un

http://dx.doi.org/10.17770/acj.v3i84.3660
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pienakumi® un buvspecialistu atbildiba®. Latvijas tiesas sakotngji
celtas 213 prasibas civillietas saistiba ar Zolitides tragédiju, jau
izbeigtas tiesvedibas 148 lietas, bet aktuala tiesvediba ir 65 lietas.
Rigas pilsétas Zemgales priekSpilsétas tiesa tiek skatita Zolitiides
tragedijas kriminallieta. Zolitides tragédijas kriminallieta ir notikusas
147 tiesas sédes. L1dz2018. gada novembra vidum ir nopratinatas 438
personas. No tam 254 cietusas personas, 158 liecinieki, 12 eksperti,
9 apstidzetas personas un 5 juridiskas personas. Prokurors neizpauz,
kadu soda méru valsts apsiidziba pieprasis katram no apsiidzetajiem,
jo tas tiks mainits’. Kop$ Zolitudes tragedijas ir pagajusi pieci gadi,
bet kops jauno biivniecibu reglament&joSo normativo aktu spéka
staSanas ir pagajusi vairak ka cetri gadi un atbildibas definéSana
biivnieciba joprojam ir nozimigs jautajums.

Sobrid Visparigajos biivnoteikumos joprojam nav konkréti
noteikts, kada atbildiba ir biivspecialistam un juridiskai personai,
kas nodarbina konkréto bivspecialistu, par Visparigajos
biivnoteikumos noteikto pienakumu nepildiSanu. Ir izstradats jauns
Visparigo buivnoteikumu redakcijas projekts (VSS-353)°, kuros
tiks noradits, kadi profesionalie pienakumi ir biivspecialistiem —
biivprojekta vaditajam, buvprojekta dalas vaditajam, atbildigajam
biivdarbu vaditajam, biivuzraugam. Tiks noteikti arT pienakumi
ieceres un bivprojekta izstradatajam, galvenajam biivdarbu
veicgjam, bivuzraudzibas veicgjam’. Atbildibas bivnieciba
definéSana ir aktuals process.

Darba mérkis ir juridiskaja literatiira definétas atbildibas jédziena
un §1 termina izpratnes formul&juma apkopoSana kopsakara ar
buvniecibu reglamentgjosajos normativajos aktos noteikto atbildibu
biivnieciba.

Darba izmantota vésturiska un teleologiska metode, apskatot,
pienemtos un planotos grozijumus darba apskatitajos normativajos
aktos, sist€miska, analitiska un salidzino$a metode, izp€tot, analizgjot
un apkopojot publikacijas par darba apskatitajiem jautajumiem un
normativajos aktos reglament&to atbildibu biivnieciba un planotajam
izmainam tas noteiksanai.

Izvirzito mérku sasniegSanai darba apskatiti pétamo jautajumu
reglament&josie un speka esoSie normativie akti, public@tajos
avotos un interneta resursos pieejama informacija, kas publicéta
lidz 2018. gada 21. novembrim. Darba veikta izpétitas informacijas
apkoposana, analize un secindjumu izvirzisana.
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Atbildibas jédziens un atbildiba buivniectba

Atbildibas jedziens. Par atbildibas jeédzienu ir diskutgjis jau
Aristotelis, sakot, ka atbildiba ir labpratigas izvéles briviba rikoties ta,
nevis citadak, apzinoties, ka izvéle rada sekas. Vienigi tad, ja riciba ir
brivpratiga, var runat par atbildibu. Ja darbiba neparedz ricibas izvéli,
ta neparedz atbildibu®. Atbildot uz jautajumu, kur beidzas cilvéka
briviba un par ko vins ir atbildigs sabiedribas prieksa, piemeéram, A.
Sopenhauers (4rthur Schopenhauer) savulaik ir noradijis, ka cilveka
briviba beidzas tad, kad ir sasniegts &tiskas ricibas minimums. Citi
atbildibu skaidro gan vienkarsi — ka cilvéka sp€ju apzinaties savas
darbibas sekas, gan daudz precizak, raksturojot $a institlita pazimes.
Piemé&ram, atbildiba ir &tikas un tiesibu kategorija (jédziens), kas
atspogulo personibas Tpasu socialu un morali tiesisku attieksmi pret
sabiedribu (cilvéci visuma), attiecksmi, kuru raksturo cilvéka morala
pienakuma izpildiSana un tiesisko normu ievéroSana. Atbildibas
kategorija aptver filosofijas un sociologijas problému — kada méra
cilveks sp&j un var biit savas darbibas subjekts, ka art cilvéka spg&jas
apzinati (ar noliiku, labpratigi) izpildit noteiktas prasibas un veikt
vinam noteiktus uzdevumus, izdarit pareizu izvéli, panakt noteiktu
rezultatu, ka arT izlemt ar to saistitos jautajumus, vai cilvékam ir
taisniba vai ne, vai vina riciba atzistama par pareizu vai nosodamu,
vai vin$ pelnijis pateicibu vai sodu. No minéta izriet, ka atbildibu
var apskatit divos aspektos — pozitiva vai negativa. Pozitiva aspekta
atbildibu raksturo pozitiva individa attieksme pret veiktajam
darbibam, kad vins, pildot socialo lomu, izrada paSiniciativu, no vina
atkarigas darbibas cenSas izpildit péc iesp€jas atrak un kvalitativak.
Tiesiskaja joma pozitivais atbildibas aspekts saistas ar sociali tiesisko
aktivitati, izradot iniciativu. Negativais atbildibas aspekts jédzienu
atbildiba apliiko nevis attieciba uz veicamajam darbibam, bet attieciba
uz to, kas jau paveikts un kas satur negativu padarita novertgjumu.
Atbildiba var biit individuala vai sociala, ka arT juridiska atbildiba.
Juridiska atbildiba ir valsts piespiedu Iidzeklu piem@roSana tiesibu
parkapéjiem par tiesibu norma minéto izdarito tiesibu parkapumu,
kam var biit personisks, mantisks vai organizatorisks raksturs un
kas paredzets tiesibu normas. Ir Cetri juridiskas atbildibas veidi:
kriminalatbildiba, civiltiesiska atbildiba, administrativa atbildiba
un disciplinaratbildiba’. Turpmak apskatisim kriminalatbildibu,
administrativo un civilatbildibu buivnieciba saistiba ar to, kadas
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izmainas skaruSas atbildibu biivnieciba un ka planots pilnveidot
tas defingjumu. Disciplinaratbildiba biivniecibu reglamentgjosajos
normativajos aktos nav noteikta.

Kriminalatbildiba. Amerikanu tiesibpétnieks L. Fullers (Lon
Luvois Fuller) uzsvera, cik svarigi pasam likumdev&jam ir atbildigi
izturéties pret savu likumdoSanas darbibu. L. Fullers prasibu
péc noteiktuma, organizétibas un precizitates izpildé saistijis
ar noteiktdam morales vertibam (taisnigums, godigums u. tml.),
nosaucot Sos krit€rijus par tiesibu iek$€jo morali vai morali, kas
padara iesp&jamas tiesibas. Morales principi, kurus L. Fullers izcélis
ka nepiecieSamus ikvienai tiesibu sist€mai, saturiski ir efektivitates
kriteriji, jeb procesualas dabiskas tiesibas: 1) vispar€jiba; 2)
atklatiba; 3) juridiskas ricibas prognozejamiba; 4) likuma skaidriba
un saprotamiba; 5) pretrunu nepielaujamiba; 6) neizpildamu prasibu
nepielaujamiba; 7) nemainiba laika (bieZu izmainu nepielaujamiba);
8) oficialo darbibu atbilstiba deklarétajiem noteikumiem. Procesualas
dabiskas tiesibas sp&jusas radit diskusiju par tadu jaunu vispargjo
tiesibu principu attistiSanos, kuru pamata ir nevis morale, taisnigums
vai kada cita metafiziska ideja, bet gan realas izpildes korektums.
Latvijas pirmskara tiesibu zinatnieks Lotars Sulcs novéroja, ka
dabiskas tiesibas izpauzas likumdosanas lauka (neviens likums
nevar but labs, ja to nepavada dabisko tiesibu ideja, piemérs —
Civillikuma pirmie panti), ka ar1 tiesibu pieméroSanas lauka (esot
visuma maz gadijumu, kad likuma teksts ir skaidrs). Tadgjadi
jau aptuveni pirms gadsimta Latvija tika doktrinali nostiprinata
dabisko tiesibu loma ne tikai filosofiska limeni, bet praktiskaja
likumdoSanas un tiesvedibas darba. Dabisko tiesibu miisdienu
versija tiek nemts véra tas, vai likumi tiek vai netiek iedzivinati
dzive'. Valstij ir pienakums ieviest nepiecieS$amos normativos aktus
un veikt nepiecieSamos administrativos pasakumus, lai péc iesp&jas
noveérstu draudus personas dzivibai un nodroSinatu personu droSu
atrasanos publiskas vietas. TieSi Zolitlides tragédija aktualizgja
jautdjumu par valsts atbildibu buvniecibas joma, it seviski tas
attiecas uz buvniecibas procesa uzraudzibu. Traggdijas konteksta
vairaki biivniecibas jomas eksperti noradija, ka tieSi ar Valsts
buivinspekcijas likvidaciju notikusi valsts atteik§anas no buivniecibas
uzraudzibas to ir biitiski samazinajusi, jo ar paSvaldibu istenoto
kontroli vien nepietika''. Turklat, 1si pirms Zolitides tragédijas,

_____

lidztekus biivniecibas uzraudzibas sist€émas vajinasanai, valst
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butiski tika samazinata art blivniecibas procesa iesaistito atbildiba.
Ar 2012. gada 13. decembra grozijumiem Kriminallikuma 239.
panta otraja dala ietvertajam nodarijjumam (btivniecibas noteikumu
parkapSana, ka rezultata iestajuSas smagas sekas) tika samazinata
brivibas atpemsanas soda maksimala robeza, no astoniem uz cetriem
gadiem'. Kriminallikuma 239. panta vésturiska redakcija, kas bija
speka no 2013. gada 1. aprila lidz 2014. gada 2. aprilim noteica,
ka par biivniecibas noteikumu parkapsanu: (1) Par celtgu, tiltu, celu
parvadu un citu biivju celtniecibas normu vai noteikumu parkapsanu,
ja ta rezultata sabrukusi biive vai tas dala, soda ar Tslaicigu brivibas
atnemsanu vai ar piespiedu darbu, vai ar naudas sodu. (2) Par tadam
pasam darbibam, ja tas izraisjjusas smagas sekas, soda ar brivibas
atnemsSanu uz laiku Iidz Cetriem gadiem vai ar Tslaicigu brivibas
atnemsanu, vai ar piespiedu darbu, vai ar naudas sodu'®. Jaatzimg, ka
laika gaita mikstinats sods ar1 par Kriminallikuma 239. panta pirmaja
dala noteikto parkapumu, kas pamata redakcija no 1999. gada 1.
aprila bija — brivibas atpemsSana uz laiku Iidz diviem gadiem vai
arests, vai naudas sods lidz piecdesmit minimalajam mé&nesalgam.
Ar 2004. gada 12. februara likumu, kas stajas speka 2005. gada 1.
janvari, tika noteikts sods — arests vai piespiedu darbs, vai naudas
sods I1dz piecdesmit minimalajam mé&neSalgam, bet ar grozijumiem,
kas izdariti ar 2012. gada 13. decembra likumu, kas stajas speka
2013. gada 1. aprili, — 1slaiciga brivibas atnemsana, piespiedu darbs,
vai naudas sods.

2004. gada 12. februara grozijumi Kriminallikuma pamatoti ar to,
ka atseviskas sankcijas tiek izsleégts soda veids — brivibas atpemsana,
Jjo panta paredzetais nodarfjums nav tik smags, lai par ta izdariSanu
personai tiktu piemg@rota brivibas atnemsana'¥. Savukart 2012. gada
13. decembra grozijumu anotacija noradits, ka kriminaltiesibas
nepiecieSams noteikt tieSu analogijas pielietoSanas aizliegumu,
nosakot, ka nodarijums nevar tikt atzits par noziedzigu, pamatojoties
uz likuma piemérosanu p&c analogijas, ka arT $a likumprojekta
mérkis, mazinot brivibas atnemsSanas sodu terminus, nav panakt
noziedzigu nodarfjumu klasifikacijas mainu, bet nodrosinat to, lai
sods atbilstu noziedziga nodarjjuma bistamibai un kaitigumam'.
Jasecina, ka biivniecibas noteikumu parkapumi, ja noteikumu
parkapSanas rezultata sabrukusi biive vai tas dala, laika posma
no Kriminallikuma spéka staSanas lidz 2012. gada 13. decembra
grozijumiem Kriminallikuma netika uzskatiti par tik smagiem, lai
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par to izdariSanu piemé&rotu brivibas atpemsanu, ta vietd noteikts
arests vai 1slaiciga brivibas atnemsana, vai citi soda veidi — piespiedu
darbs vai naudas sods. Savukart, ja noteikumu parkapsanas rezultata
sabrukusi biive vai tas dala un ta rezultata izraisitas smagas sekas,
ar 2012. gada 13. decembra grozijumiem Kriminallikuma 239.
panta otraja dala ietvertajam nodarijjumam tika samazinata brivibas
atnems$anas maksimala robeza, no astoniem uz Cetriem gadiem.

Zolitides tragédijas kriminallieta buveksperti secinajusi, ka
tragédija notika, jo bija nepareizi aprékinatas jumta konstrukciju
slodzes, tade] tas iegruva. Prokuratiira devinam personam apsiidzibas
uzradijusiparbiivniecibasnoteikumuparkapsanu, valstsamatpersonas
pienakumu nepildiSanu, nonavéSanu aiz neuzmanibas un darba
aizsardzibas noteikumu parkapSanu. Apsidzibas par biivniecibas
noteikumu parkapsanu, ka rezultata sabruka €kas dala, kas izraisija
smagas sekas, izvirzitas piecam personam: &kas biuivinzenierim,
veikala projekta buivekspertizes veicgjam, buvuzraugam, lielveikala
projekta autoram un biivdarbu vaditajam. Prokuratira minétajam
personam apsiidzibas uzradijusi ar1 par nonavésanu aiz neuzmanibas.
Savukart tris Rigas pilsétas buvvaldes darbiniekiem izvirzitas
apsiidzibas par valsts amatpersonas pienakumu nepildiSanu, kas
izraisjusi smagas sekas. Valsts apstidzibas uzturétajiem, pabeidzot
lasit apstidzibu, neviena no devinam apsiidz€tajam personam savu
vainu inkriming&tajos noziegumos neatzina'®. Kaut Kriminallikuma
1. panta ceturtaja dala noteikts, ka nodarfjumu nevar atzit par
noziedzigu, likumu piem@rojot péc analogijas'’, kriminallieta par
biivniecibas noteikumu parkapSanu izvirzitas apsiidzibas ari par
citiem Kriminallikuma noteiktajiem nodarjjumiem (nonavésanu aiz
neuzmanibas un valsts amatpersonas pienakumu nepildiSanu, kas
izrais1jusi smagas sekas).

Péc Zolitudes tragédijas, 2014. gada 25. septembri, pienemti
grozijumi Kriminallikuma, pamatojot, ka tie izstradati, lai
nodroSinatu iesp&ju piemerot taisnigu un samerigu kriminalsodu, jo
pasreizgja situacija atseviSsku Kriminallikuma pantu sankcijas, kas
paredz atbildibu par nodarfjumiem ar smagam sekam, nenodroSina
iesp&ju piemérot taisnigu un sameérigu sodu par noziegumiem, kuru
rezultata ir iestajusies vairaku cilvéku nave'®. Kriminallikuma 239.
panta jauna redakcija stajas speka 2014. gada 29. oktobrT un lidz §im
nav grozita, ta nosaka, ka

(1) Par buvdarbu veikSanu laika, kad tie ir apturéti, tresas grupas

77



78

Administrativa un Krimindla Justicija Nr. 3/2018

biivé vai daudzdzivoklu &ka, ja biivdarbi apturéti sakara ar to
veikSanu bez biivatlaujas vai sakara ar buvdarbu uzsaksanu
pirms bivatlaujas nosacljumu izpildes, soda ar Tslaicigu
brivibas atpemsSanu vai ar piespiedu darbu, vai ar naudas sodu.

(2) Par celtnu, tiltu, celu parvadu un citu buvju celtniecibas normu
vai noteikumu parkapSanu, ja tas rezultata sabrukusi biive vai
tas dala, soda ar brivibas atnemsanu uz laiku lidz diviem gadiem
vai ar 1slaicigu brivibas atnemsanu, vai ar piespiedu darbu, vai
ar naudas sodu, atnemot tiesibas uz noteiktu nodarbosanos vai
tiesibas ienemt noteiktu amatu uz laiku lidz pieciem gadiem.

(3) Par sa panta pirmaja vai otraja dala paredzetajam darbibam,
ja tas izraistjusas smagas sekas, soda ar brivibas atnemSanu uz
laiku I1dz pieciem gadiem vai ar Tslaicigu brivibas atnemsSanu,
vai ar piespiedu darbu, vai ar naudas sodu, atnemot tiesibas uz
noteiktu nodarbosanos vai tiesibas ienemt noteiktu amatu uz
laiku Iidz septiniem gadiem.

(4) Par $a panta pirmaja vai otraja dala paredzetajam darbibam, ja
tas izraistjusas divu vai vairaku cilvéku navi, soda ar brivibas
atnems$anu uz laiku lidz astoniem gadiem, atpemot tiesibas
uz noteiktu nodarbosanos vai tiesibas ienemt noteiktu amatu
uz laiku lidz desmit gadiem'. Nodarfjuma noziedzigumu
un sodamibu nosaka likums, kas bijis speka $a nodarjjuma
izdariSanas laika, un likumam, kas atzist nodarjjumu par
sodamu, pastiprina sodu vai ir citadi nelabvéligs personai,
atpakalejosa speka nav?. Kriminallikuma 239. panta jauno
redakciju var piemérot tikai tiem nodarijumiem, kas izdariti
2014. gada 29. oktobrT vai péc tam.

Amatpersonas kompetence profesora K. DiSlera skatijuma ir
tiesiba uz savu dienesta stavokli, ko attieciba uz amatpersonam
var apzimét par tiesibu uz kompetenci jeb amata varu. Tomér
kompetence jeb amata vara nesastav tikai no tiestbam vien, bet art
no pienakumiem: ko amatpersonai ir tiesiba darit savas kompetences
robezas, realiz€jot savu dienesta tiesibu, to vinai loti biezi ar1 vajag
daritka savu dienesta pienakumu?'. Kriminallikuma 319. pants paredz
saukt pie kriminalatbildibas par valsts amatpersonas pienakumu
nepildiSanu. Par valsts amatpersonas pienakumu nepildiSanu, ja ar
to izraisitas smagas sekas, soda ar brivibas atnemsanu uz laiku lidz
pieciem gadiem vai ar 1slaicigu brivibas atnemsSanu, vai ar piespiedu
darbu, vai ar naudas sodu, atnemot tiesibas ienemt noteiktu amatu
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uz laiku Iidz pieciem gadiem®. Savukart iepriek§ min&tajos
2012. gada 13. decembra grozijumos Kriminallikuma 239. panta
otraja dala ietvertajam nodarjjumam par biivniecibas noteikumu
parkapSanu samazinata brivibas atpemsanas maksimala robeza uz
cetriem gadiem, ka arT paredzeta islaiciga brivibas atnemsana, vai
piespiedu darbs, vai naudas sods. Kriminallikuma 239. panta otraja
dala un 319. panta tresaja dala brivibas atnemsSana maksimala robeza
atSkiras, un par valsts amatpersonas pienakumu nepildiSanu, kas
izraisjusi smagas sekas, ir noteikts smagaks sods, ka arT vienlaikus
var tikt atpemtas tiesibas ienemt noteiktu amatu uz laiku lidz pieciem
gadiem. IepriekS mingtais attiecas uz kriminalatbildibu.

Turpinajuma apskatisim likumdevéja paveikto, lai normativajos
aktos konkrétak noteiktu administrativo un civiltiesisko
(profesionalo) atbildibu biivnieciba.

Administrativa atbildiba. Raksta , Buvniecibas likuma
reglamentéta atbildiba” jau noskaidrots, ka likumprojekta
»2Administrativo parkapumu procesa likums”, kura nosaukums
precizéts — ,,Administrativas atbildibas likums”, kas iesniegts
izskatiSanai Saeima un pienemts pirmaja lasijuma 2014. gada 13.
novembri, bija paredzets, ka administrativa parkapuma procesu
blivniecibas joma var@s uzsakt ne velak ka divu gadu laika no
parkapuma izdariSanas dienas. Salidzinot ar esoSo Latvijas
Administrativo parkapumu kodeksa (turpmak — LAPK) redakciju,
tas palielinatu iesp&ju saukt pie atbildibas par administrativajiem
parkapumiem biivnieciba, ka ar1 piemérot noteikto naudas
sodu ilgaku laika periodu, kas ilgtermina veicinatu patvaligas
blivniecibas un citu blvniecibas noteikumu parkapumu skaita
samazinasanos, jo biitu mazaka iesp€ja izvairities no atbildibas 1sa
noilguma termina d&]*. Saeima 2018. gada 25. oktobrT atbalstija
Administrativas atbildibas likuma projektu, kas paredz butiskas
izmainas administrativo parkapumu izskatiSana. Speka esoSais
LAPK ir padomju laika mantojums un grozits vairak neka 150 reizes.
Administrativos parkapumus, par tiem piemérojamos sodus un
amatpersonu kompetenci administrativo parkapumu procesa noteiks
attiecigo nozaru likumos vai paSvaldibu saistoSajos noteikumos.
Nozares regulgjosajos likumos varés noteikt ar1 iestazu pakalpojumu
sanemsanas un citus ierobezojumus administrativi soditajam
personam, kuras izvairas no soda. Jaunais administrativas atbildibas
reguléjums paredz biitiskas izmainas administrativo sodu sisteéma.
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Turpmak naudas sods un aizradijums biis vienigie pamatsodi, ka
papildsodu var€s piemérot tiesibu atnemsanu un tiesibu izmantoSanas
aizliegumu. Atcelts tads soda veids ka administrativais arests.
Likuma grozijumi uzlabos naudas sodu piespiedu izpildes procesu, jo
patlaban liela dala lémumu par administrativo sodu uzlikSanu netiek
izpilditi un nesamaksato sodu apmeérs sasniedz vairakus desmitus
miljonu eiro. Ka viens no risindjumiem naudas soda efektivakai
iekas€Sanai bis liegums sodu nemaksatajiem sanemt konkrétus
pakalpojumus. Jaunais likums stasies speka 2020. gada 1. janvari*.
Saskana ar Administrativas atbildibas likuma 118. panta treso dalu
administrativa parkapuma procesu varés uzsakt ne vélak ka triju
gadu laika no parkapuma izdariSanas dienas, ja parkapums izdarits
biivniecibas joma*. Nemot véra min&to, administrativa parkapuma
procesu biivniecibas joma var@s uzsakt pat tris gadu laika no
parkapuma izdariSanas dienas, tas vél vairak palielinas iesp&ju saukt
pie atbildibas par administrativajiem parkapumiem biivnieciba, ka
ar1 piemérot noteikto naudas sodu ilgaku laika periodu.

Civiltiesiska (profesionala) atbildiba. Zolitides trageédijas
parlamentaras izmekléSanas komisija, pievienojoties vairaku
pasSvaldibu paustajam viedoklim, ka droSu biivniecibu nenodroSinas
visaptveroSa valsts un paSvaldibu kontrole katra buvniecibas
procesa stadija, bet gan sapratigs lidzsvars starp valsts un pasvaldibu
biivniecibas kontroli un katra buivniecibas procesa dalibnieka
atbildibu un kompetenci. Komisija vienpratigi uzskatija, ka
pastavosas sist€mas ietvaros ir jastiprina pasSvaldibu buvvalzu
kapacitate un pilnvaras, taja pasa laika cenSoties nepaplaSinat
biivvalzu funkcijas. Lidztekus tam jadoma par biivniecibas procesa
dalibnieku atbildibas un kompetences stiprinasanu®®. Jaunaja
Visparigo biivnoteikumu redakcijas projekta (VSS-353; turpmak
— VSS-353)*" paredzéts konkrétak noradit, kadi profesionalie
pienakumi ir buvspecialistiem®. Salidzinot VSS-353 ar speka
esoSajos Visparigajos biivnoteikumos (salidzinajuma —VB) noteikto
saistiba ar atbildibu buivnieciba, konstatéts sekojosais:

1. VB 12." punkta noteikts, ka juridiska persona atbild par
biivspecialista sniegto vert§jumu, bet VSS-353 12. punkta
paredzéts, ka juridiska persona civiltiesiski atbild par
biivspecialista darbibu vai bezdarbibu.

2. VB 27. punkta noteikts, ka biivniecibas ierosinatajs ir atbildigs
par atbilstosa projektéSanas uzdevuma izstradi, bet VSS-353
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30. punkta paredzets, ka pasttitajam ir pienakums buvniecibas
ieceres realizacijai sagatavot projektéSanas uzdevumu.

. VB 29. punkta noteikts, ka atbildibu par personas, kura nav
tiesiga patstavigi izstradat blvniecibas ieceres realizacijai
nepiecieSamos dokumentus, izstradatajiem dokumentiem
uznemas biivspecialists, kura vadiba ta ir izstradata. VSS-353
32. punkta paredzéts, ka minétaja gadijjuma bivspecialists
uznemas profesionalo atbildibu.

. VB biivspecialistiem noteiktos pienakumus VSS-353 paredzéts
noteikt ka profesionalos pienakumus.

. VSS-353 99. punkta nav paredz€ts noteikt, ka atsevisko
biivdarbu vaditdjam janodroSina konkréta darba kvalitate
atbilstos$i buvprojektam, ka arl jaievéro citus biivniecibu
reglamentgjoSos normativos aktus un biivizstradajumu
izmantoSanai noteiktas tehnologijas, ka tas noteikt VB 95.
punkta. VSS-353 97.7. punkts paredz noteikt, ka galvena
biivdarbu veicgja pienakums ir iesaistit biivniecibas procesa
tikai atbilstosas kvalifikacijas buivdarbu izpilditajus. Saskana
ar VSS-353 2.22. apakSpunktu kvalificéts buivdarbu izpilditajs
ir fiziska persona, kas ieguvusi valsts atzitu profesionalo
izglittbu un vismaz 2. kvalifikacijas Itmeni buvniecibas
vai saistita profesija, vai Latvijas Amatniecibas kameras
pieskirto amatnieka kvalifikaciju, vai atbilstosa profesionalas
kvalifikacijas aplieciba.

. VSS-353 neparedz noteikt, ka atbildigajam biivdarbu
vaditajam ir pienakums nepielaut patvaligu biivniecibu, ka ar1
objekta patvaligu ekspluataciju, ka to Sobrid nosaka VB 100.1.!
apakSpunkts. VSS-353 paredz noteikt, ka autoruzraugam (VSS-
353 117.6. apakSpunkts) ir profesionals pienakums informét,
bet biivuzraugam zigot (VSS-353 133.15. apakSpunkts)
biivvaldei par biivniecibu reglament&joSo normativo aktu
parkapumiem.

. VSS-353 103.10. apakSpunkta paredzets noteikt profesionalo
pienakumu atbildigajam btivdarbu vaditdjam informét
biivspecialista sertificéSanas institiiciju, ja biivdarbu laika cits
biivspecialists neveic tam noteiktos pienakumus. VSS-353
133.19. apakSpunkta paredzets noteikt profesionalo pienakumu
atbildigajam biivuzraugam informét sertificéSanas institiciju
par atbildiga buvdarbu vaditaja, ka ar1 atsevisko darbu
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biivdarbu vaditaju parkapumiem, ja biivdarbos atkartoti tiek
pielautas profesionalas kltidas vai normativo aktu parkapumi.
VSS-353 117.7. apakSpunkta paredzets noteikt autoruzraugam
profesionalo pienakumu ierosinat institticijai, kura izdevusi
atbildiga buvdarbu vaditaja buivprakses sertifikatu, ta anuléSanu
vai apturéSanu, ja autoruzrauga noradijumi par konstatéto
atkapju un parkapumu novérSanu nav izpilditi noteiktajos
terminos. VB attiecigajiem atbildigajiem bivspecialistiem
noteiktas tiesibas ierosinat citu buvspecialistu biivprakses
sertifikata apturéSanu vai anulésanu.

8. VSS-353 104. punkta paredzéts noteikt ierobezojumu atbildiga
biivdarbu vaditaja pienakumu veikSanai — buivspecialists ir
tiesigs piedalities ka atbildigais biivdarbu vaditajs ne vairak ka
tr1s objektu Tstenosana vienlaicigi.

9. VSS-353  122. punktd paredzets butiski samazinat
biivuzraudzibas mérki — nodroSinat pasiititaja tiesibas un
intereses biivdarbu veikSanas procesa. Savukart VB Sobrid
nosaka, ka btivuzraudzibas mérkis ir nodrosinat biivniecibas
ierosinataja tiesibas un intereses buivdarbu veikSanas procesa,
ka arT nepielaut biivniecibas dalibnieku patvaligas atkapes
no biivprojekta, biivniecibu reglament&joSo normativo aktu
parkapumus un atkapes no buivprojekta un darbu veikSanas
projekta noteiktajam un citam darbu veikSanas tehnologijam
(VB 117. punkts).

10. VSS-353 91. punkts paredz noteikt, ka p&c biivprojekteSanas
nosacijumu izpildes un biivdarbu laika papildus buvprojekta
detaliz€tos risinajumus ir tiesigs izstradat buvspecialists
atbilstoSaja projektesanas sfera. Buvspecialistam ir pienakums
ievérot biivprojekta dotas slodzes un slodzu shémas. Izmainu
izdaritajs ir atbildigs par detaliz€to risindjumu atbilstibu
normativo aktu prasibam, ka ari tadu risinajumu izvéli, lai
biive péc tas nodoSanas ekspluatacija atbilstu normativajos
aktos noteiktajam biitiskajam prasibam. Sadas normas VB
Sobrid nav.

Iepriek§ secinats, ka biivuzraugam, salidzinot ar citiem
buvniecibas dalibniekiem, Sobrid ir visplasaka atbildiba, sakot
no buvdarbu sagatavoSanas lidz €kas pienemSanai ekspluatacija.
Biivuzraugs ir atbildigs par biivdarbu atbilstibu normativo aktu
prasibam un biivprojektam. Tomer biivdarbu veicgjs ir atbildigs par
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buivdarbu kvalitati arT tad, ja ir veikta buvuzraudziba®. Savukart
VSS-353 paredz butiski samazinat bivuzraudzibas mérki, nosakot,
ka tas ir nodroSinat pasititaja tiesibas un intereses biivdarbu
veikSanas procesa. Salidzinot VSS-353 un VB, varam konstatet,
ka planots biitiski palielinat atbildiga biivdarbu vaditaja atbildibu,
jo atbildigais buivdarbu vaditajs bius atbildigs arT par atsevisko
biivdarbu vaditaju veikto darbu kvalitati. Autoruzraugam un
atbildigajam btivuzraugam biis profesionals pienakums ierosinat
institlicijai, kura izdevusi atbildiga biivdarbu vaditaja biivprakses
sertifikatu, ta anuléSanu vai apturéSanu par profesionalas darbibas
parkapumiem. Turklat paredzéts noteikt ierobezojumu atbildiga
biivdarbu vaditaja pienakumu veikSanai — ne vairak ka tris objektu
istenoSana vienlaicigi.

Ne VB, ne VSS-353 nenosaka sakcijas par noteikto pienakumu
nepildiSanu, piem&ram, ja neviens no atbildigajiem biivspecialistiem
nepilda savus pienakumus un neinforme buivvaldi par parkapumiem
biivobjekta vai neierosina cita biivspecialista biivprakses sertifikata
anuléSanu vai apturéSanu par profesionalas darbibas parkapumiem.
Daudzos gadijumos likumos nav noteiktas sankcijas par tiesibu
normu neievérosanu. Rezultata cies tiesibu sisteémas efektivitate, jo
trikst atbildibas mehanisma®. So atzinu var uzskatit par miisdienu
demokratiskai valstij neatbilstoSu, jo arvien vairak ir jacenSas
pilnveidot tiesisko apzinu un pilsoniskas sabiedribas veidosanos, kura
tiesibu efektivitate nav tiesi proporcionali saistita ar atbilstoSu valsts
sankciju un draudu esamibu. Ne vienmer paklausibu valsts likumiem
var panakt ar sankcijam un draudiem. Tada pieeja bija raksturiga
padomjutiesibam,tacutanavdomingjosatiesiska, demokratiskavalsti.
Misdienas méginam uzsvert tiesibu autoritati, kas biezi nav atkariga
no sankcijam un to sekam. Tas gan var notikt tikai sabiedriba, kura
ir augsta pilsoniska un tiesiska apzina®'. Likumprojekta ,,Grozijumi
Biivniecibas likuma” (VSS-698) paredzets noteikt, ka atbildiba
biivnieciba ietver blivniecibas procesa dalibnieku pienakumus un
buvspecialistu profesionalos pienakumus blivniecibas procesa,
ka ar1 atbildibas iestasanos par attiecigo pienakumu nepienacigu
pildiSanu vai nepildiSanu. Biivniecibas procesa dalibnieki un
buvspecialisti palaujas, ka citi biivniecibas procesa dalibnieki un
buivspecialisti pilda vinam noteiktos pienakumus, un rikojas ta, lai
netiktu nodarits kait€jums personu dzivibai, veselibai, ipaSumam vai
videi. Buivniecibas procesa dalibnieku biivniecibas procesa ietvaros
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sniegtie saskanojumi neatbrivo citus biivniecibas procesa dalibniekus
no tiem normativajos aktos noteiktas atbildibas’>. Minétaja
likumprojekta ar1 paredzeéts noteikt, ka biivspecialistam par vipam
noteikto profesionalo pienakumu nepildiSanu piemé&ro atbildibu
ka fiziskajai personai, iznemot jebkadu civiltiesisko atbildibu, ja
biuivspecialists savus pienakumus ir pildijis juridiskas personas varda.
Sada gadijuma civiltiesiska atbildiba iestajas juridiskajai personai®.
EsoSais Biivniecibas likuma regulgjums joprojam nav pilnigs,
turklat tikai ta praktiska pieméroSana un jo ipaSi administrativo
tiesu interpretacija paradis ta juridiskas nianses un isto ietekmi uz
buvniecibas procesa dalibnieku tiesibu un pienakumu apjomu?*, ka ari
VSS-353 un likumprojekta ,,Grozijumi Biivniecibas likuma” (VSS-
698) pienemsana skaidrak noteiktu biivniecibas procesa dalibnieku
atbildibu un definétu atbildibu biivnieciba, nosakot, ka atbildiba
biivnieciba ietver blivniecibas procesa dalibnieku pienakumus un
buvspecialistu profesionalos pienakumus biivniecibas procesa, ka
ar1 atbildibu par attiecigo pienakumu nepienacigu pildiSanu vai
nepildiSanu.

Secinajumi

Kops Zolitudes tragedijas ir pagajusi pieci gadi. P&c tas pienemto
buvniecibu reglamentgjoso jauno normativo aktu spéka stasanas ir
pagajusi vairak ka Cetri gadi, bet atbildibas pilnveide biivnieciba
joprojam ir nozimigs jautajums.

Zolitudes tragédija aktualiz€ja jautajumu par valsts atbildibu
biivniecibas joma, it seviski biivniecibas procesa uzraudzibu. Ar2012.
gada 13. decembra grozijumiem Kriminallikuma 239. panta otraja
dala, kur noteikta atbildiba par buivniecibas noteikumu parkapsanu,
ka rezultata iestajusas smagas sekas, tika samazinata brivibas
atnemsSanas maksimala robeza, no astoniem uz Cetriem gadiem.
2014. gada 25. septembr1 pienemtie grozijumi Kriminallikuma, lai
nodroSinatu iesp&ju piemérot taisnigu un samerigu kriminalsodu par
nodarfjumiem, kas izraisijusi vairaku cilvéku navi, noteica, ka par
min&to nodarfjumu soda ar brivibas atpemsanu uz laiku 11dz pieciem
gadiem vai ar 1slaicigu brivibas atnemsSanu, vai ar piespiedu darbu,
vai ar naudas sodu, atnemot tiesibas uz noteiktu nodarbosanos vai
tiesibas ienemt noteiktu amatu uz laiku lidz septiniem gadiem.

Latvijas Republikas Saeima 2018. gada 25. oktobr1 atbalstija
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Administrativas atbildibas likuma projektu, kas paredz butiskas
izmainas administrativo parkapumu izskatiSana. Saskana ar
Administrativas atbildibas likuma 118. panta treSo dalu, ja
parkapums izdarits biivniecibas joma, administrativa parkapuma
procesu varés uzsakt ne vélak ka triju gadu laika no parkapuma
izdariSanas dienas. Tas vel vairak palielinas iesp&u saukt pie
atbildibas par administrativajiem parkapumiem biivnieciba, ka art
piemérot noteikto naudas sodu ilgaku laika periodu.

Vienlaikus var atzimét, ka ir jastiprina pasSvaldibu buvvalzu
kapacitate un pilnvaras, taja pasa laika cenSoties nepaplaSinat
biivvalzu funkcijas. Lidztekus tam jadoma par biivniecibas procesa
dalibnieku atbildibas un kompetences stiprinaSanu. Jaunaja
Visparigo biivnoteikumu redakcijas projekta (VSS-353) paredzéts
konkrétak noradit biivspecialistu profesionalos pienakumus. Sobrid
blivuzraugam, salidzinot ar citiem biivniecibas dalibniekiem, ir
visplasaka atbildiba, sakot no biivdarbu sagatavoSanas lidz €kas
pienemsanai ekspluatacija. Buvuzraugs ir atbildigs par btvdarbu
atbilstibu normativo aktu prasibam un bivprojektam. Tomér ari
biivdarbu veicgjs ir atbildigs par buvdarbu kvalitati ar1 tad, ja ir veikta
buvuzraudziba. VSS-353 bitiski sasaurina biivuzraudzibas meérki,
nosakot, ka tai janodroSina pasiititaja tiesibas un intereses biivdarbu
veikSanas procesa. Planots, ka atbildigais biivdarbu vaditajs bis
atbildigs arT par atsevisko buivdarbu vaditaju veikto darbu kvalitati,
turklat nosakot ierobezojumu atbildiga biivdarbu vaditaja pienakumu
veikSanai ne vairak ka tris objektu Tstenosana vienlaicigi.

Autoruzraugam un atbildigajam biivuzraugam biis profesionals
pienakums ierosinat institlicijai, kura izdevusi atbildiga btvdarbu
vaditaja buvprakses sertifikatu, ta anuléSanu vai apturéSanu par
profesionalas darbibas parkapumiem. Tomér, normativajos aktos
nav noteiktas un nav paredzetas sakcijas par noteikto pienakumu
nepildiSanu, piem&ram, ja neviens no atbildigajiem biivspecialistiem
nepilda savus pienakumus un neinforme par parkapmiem biivobjekta
biivvaldi vai neierosina cita buvspecialista buvprakses sertifikata
anuléSanu vai apturéSanu par profesionalas darbibas parkapumiem.

Likumprojekta ,,Grozijumi Bivniecibas likuma” (VSS-698)
noteikts, ka atbildiba biivnieciba ietver biivniecibas procesa
dalibnieku pienakumus un biivspecialistu profesionalos pienakumus
buvniecibas procesa, ka ari atbildibas iestasanos par attiecigo
pienakumu nepienacigu pildiSanu vai nepildiSanu. Bivniecibas
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procesa dalibnieki un buvspecialisti palaujas, ka citi buivniecibas
procesa dalibnieki un bivspecialisti pilda vigiem noteiktos
pienakumus, un rikojas ta, lai netiktu nodarits kait€jums personu
dzivibai, veselibai, Tpasumam vai videi. Biivniecibas procesa
dalibnieku biivniecibas procesa ietvaros sniegtie saskanojumi
neatbrivo citus dalibniekus no normativajos aktos tiem noteiktas
atbildibas.
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AHHOTaNud

HoBbiii 3akoH O CTPOUTENBCTBE M MPOYUE CTPOUTEIIbHBIC
HOPMAaTHUBBI BCTYITWIIM B CHITy OoJiee YeThIpex JIET Ha3ajl, HO JI0 CUX
MIOp OCTAETCS AKTYAIbHBIM IPOLIECC OTMPEIEICHUS OTBETCTBEHHOCTH
B CTPOMTEIBCTBE.

Lenbro cTaThy ABIAETCS aHAJIN3 M 000011IeHIE HH(DOPMAIIHH O TOM,
KaK U3MEHMJIACh U N3MEHHUTCS OTBETCTBEHHOCTh B CTPOUTENBCTBE, U
€€ UETKOE ONpEEIICHUE.

Hcnonb30BaHbl  METOABI  MCTOPUYECKOTO, TEIEOTOIHYECKOTO
WCCIIC/IOBAaHMSA, CUCTEMATHYECKON KOHJEHCAIIMM CMBICTA, aHAJN3
U CpaBHUTEJIbHBIM aHAJINW3 C LENbI0 MCCIENOBAaHUS, aHalu3a U
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0000mmeHuss uHpopMaUd 00 H3MEHEHHUSAX OTBETCTBEHHOCTH B
CTPOUTENILCTBE B LIENSIX ONPENEIEHUS €€ B HOPMaTUBHBIX AKTaX.
OCHOBHOE 3aKJIIOYEHHE TIOKA3bIBAET, YTO HET SCHOCTH B
OTBETCTBEHHOCTH Ka)XKI0TO 3aJCHCTBOBAHHOIO B CTPOMTEIBLCTBE
JMIIA, OJJHAKO BBIPAOOTaHBI 3aKOHOMAATENIbHBIE MOMPABKU 3aKOHA O
cTpoutenbeTBe M OOMIMX CTPOUTENBHBIX MPaBWII C IIEIBI0 YETKO
onpenenuTs oTBeTcTBEHHOCTH. 01.01.2020. BcTynaet B cuity HOBBII
3aKkoH 00 aIMUHUCTPATUBHON OTBETCTBEHHOCTH, KOTOPBIN TO3BOJIUT
MIPUMEHSATH WTpadbl B TeUeHHUE OoJiee UTUTENbHOTO BPEMEHHU.
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AUTHORIZATION IN THE POLISH PRESS LAW

Aleksandra Bagienska-Masiota,
PhD, the Institute of Law the University of Social Science and
Humanities, Poznan Camp, Poland

Abstract

Since 1984, there have been regulations in the Polish press law
under which the publication of verbatim statements of a person
provided to the press depends on the consent of the person who
made such a statement (authorization). These statements may have
a creative nature on many occasions which is subject to the regimen
of copyright.

The scientific purpose of the article focuses on the problem of
the influence of regulations on authorization adopted in 2007 on the
right to the paternity of a work. The author regards as creativity,
under certain conditions, not only a press article but also original
statements made to the press. Thus, the specified problem concerns
the borderline area between the press law and the copyright.

An analysis of regulations which were in force until 2007,
including an analysis of the legal status of statements that are
subject to authorization and analysis of changes introduced to the
authorization law in 2007 together with analysis of the legal status
of statements subject to authorization will be used to solve the
problem. The author indicates, moreover, circumstances which must
be present for a statement made to the press to be regarded as a work
protected by copyright and discusses the right to the paternity of the
work in the context of statements made to the press. The author uses
the dogmatic and legal historical method and the method of case law
analysis.

In the author’s opinion, the introduced changes consolidate the
copyright of the person making a statement to the press and if they
use the rights to authorization they are entitled to.

Keywords: authorization, the right to the paternity of a work,
press law, copyright law, statement made to the press.

http://dx.doi.org/10.17770/acj.v3i84.3463
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Introduction

The word authorization comes from the Latin autorizare — to
authorize. In Polish, this term can be used in many contexts: you
can authorize a service to perform repairs of devices of a specific
company or a user on the internet by checking that he is authorized
to access the desired resource, company. You can also authorize an
interview. I am interested in this latter context, which is related to
the very specific type of creative activity of a human being — giving
expression to the press and authorizing the press to publish our
statements, which can be creative in nature by themselves.

Polish law includes regulations that make the public diffusion
of statements given to the press by politicians, celebrities, public
officials, priests etc. dependent on the earlier consent for this
publication. This consent is called authorization'. Authorization does
not have a statutory definition; however, the doctrine of press law
understands this notion as: permission of the person providing such
statements (mainly interviews) to publish it, but this only applies to
contents that are quoted verbatim?, or confirmation of the statement’s
authorship — its content and form®. In this second meaning of the
word authorization, the obligation to authorize statements that were
not made public previously corresponds to the limitation imposed
on quoting works that were not made public previously. The
prohibition to quote such works results from the regulations of the
Act on Copyright and Related Rights that concern permitted use (fair
use). Copyright regulations allows us to use works within the scope
of acceptable use only in a situation when a work was previously
released — i.e. made public with the author’s consent. Thus, in this
meaning, the regulations of the Press Law supplement the copyright
regulation as regards statements that are not subject to copyright or
civil law regulations as regards the protection of personal rights*.

There is one other connection between authorization and
copyright. If we consider a statement made to the press a work, the
author is entitled to the so-called personal copyright. Among them,
the Polish Act on Copyright and Derivative Rights of 1994, modelled
on the Berne Convention of 1886 (Art. 6-bis), indicates the right
to paternity of a work (Art. 16). Under this right we can demand
that other persons using our works (statements made to the press)
attributed them appropriately.
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As an introduction, it is also worth adding that authorization
has existed in Polish legislation since 1984, it seems that it was
introduced for purely political reasons. The authorities were afraid
to put in the press information provided in the wake of emotions
and hastily, and often simply honestly, by officers of the power
apparatus, contrary to the uniform and official position of the party.
Press law regulations allowing the prevention of the publication of
verbatim statements by the person who said them and providing for
penal liability of a journalist who, despite the lack of authorization
or refusal to authorize published such a statement have existed in a
basically unchanged form since the Press Law Act was adopted in
1984 until 2017 even though the Polish political system changed in
1989.

In 2017, the provisions of the press law regulating the functioning
of this institution were amended. The rights and obligations of the
parties to the authorization process — the journalist and the provider
of information — have been clarified. The previous regulation was
in practice too general and repressive, it also proved to be contrary
to the European Convention on Human Rights and Fundamental
Freedoms, which Poland has been a party to since 1991. It violated
the provisions of this convention regarding freedom of expression.

The scientific purpose of this article focuses on the problem of the
influence of regulations on authorization on the right to the paternity
of a work. The author, by analysing the amendments introduced in
2007 and by comparing them with the previous regulations, will
examine changes which occur as regards the right to paternity of
work which the author of a statement is entitled to.

The rights to paternity of a work are extremely important from
the point of view of protection of creativeness and their breach may
result in plagiarism. In addition, the examination of the problem will
allow for determining relations between the objectives fulfilled by
the institution of authorization on the one hand and institution of
personal copyright on the other.

These problems are in the borderline area between the press law
and copyright have not been discussed in the Polish literature so far.
There are no specific monographs devoted to this subject. Therefore,
the author used the acquis of the press law and copyright doctrines
developed as regards the authorization, characteristics of a work and
personal copyright.
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The author used the dogmatic and legal method to examine
premises for works, to answer questions what characteristics should
a statement made to the press have to be protected by copyright,
regulations of copyright about the right to the paternity of a work.
The views of the doctrine and case law in this area will be presented
in a synthetic manner. Next, the author shall perform a historical
and legal analysis of regulations on authorization which were in
force until 2007 to answer the question to what degree the previous
regulations protested the right to the paternity of a work. Next, a
dogmatic and legal analysis of changes to the copyright introduced
in 2007 will be performed, including analysis of the legal status
of statements subject to authorization. On the basis of performed
analyses, the influence of new regulations of authorization on the
right to paternity of a work will be determined.

When can a statement made to the press considered
to be a work?

In the present legal status, a statement made to the press
(understood as verbal presentation of one’s views on a matter or
providing information about specific facts) may constitute the
subject of copyright — a non-material asset, as long as it meets the
conditions specified in Art. 1 of the Act on Copyright and Derivative
Rights®. These are: creativeness condition, individuality condition
and establishment condition. The first two of these are material
conditions referring to characteristics of an object as the subject of
copyright, while the establishment condition involves: “the possible
act of communication of a creation to a person other than the
author™®. Positions can be met in the doctrine, according to which
the next obligatory condition for creativeness is human activity, i.e.
the creativeness resulting from human actions’®.

The condition of creativeness is defined in a number of ways in
the literature and representatives of the doctrine define it by referring
to case law as a rule. In the decision of the Court of Appeal in Poznan
of 7 November 2007, the court interpreted the creativeness condition
and concluded that “a work should be a result of creative activity.
This condition, called the originality of work condition will be met
if a subjectively new intellectual creation is created’.

The case law, followed by the doctrine, takes the position of
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distinguishing between objective and subjective novelty. In one
of its decisions, the Supreme Court concluded that: ,the novelty
requirement (in the objective meaning — the author’s note) is not
a necessary characteristic of creativeness as a manifestation of
human intellectual activity”'’. Such an approach, i.e. the lack of the
objective novelty condition (novelty in an absolute sense) allows
for the existence of parallel creativeness, i.e. a situation when two
subjects create independent works with similar contents and/or form.
The existence of parallel creativeness usually applies to musical
works, simple tasks, advertising slogans. Parallel creativeness is
unlikely in longer statements for the press, both in ones concerning
facts and constituting opinions. However, in the copyright doctrine,
it is considered that the demanding that potential works should meet
only the subjective novelty condition is sufficient. It seems that this
view is shared by the opinion expressed by the Supreme Court in the
decision of 22 June 2010 in which the Court concluded that: “the
creativeness condition is considered to have been met if the created
work is new from the author’s point of view”''.

Moreover, the doctrine emphasizes that the requirement for
the creation-related character of creative activity means that the
protection will not cover the results of actions which are routine,
generic in nature, including technical work which deprives the author
of freedom in the choices they make (generic work)'?. The process of
creation is characterized by the fact that: “the result of the undertaken
action which constitutes the projection of the imagination of its
originator, aiming at fulfilling these elements of the performed task,
which do not result from the application of only specific knowledge,
skills, materials, devices or technologies™"?.

The condition of individuality — the second of the necessary
conditions for creativeness — is nowadays defined in the doctrine
and Polish case law by referring to the assessment of the result of
the creative process'®. This position is reflected by the statement of
the Supreme Court of 2014: “The position if a given creation meets
the individuality condition is taken on the basis of the analysis of the
features of the creation itself, which led to its creation” (...)".

In consequence, a creation which is unique and does not have
its counterpart in the past and bears the author’s stamp meets this
condition. However, considering the interpretation of the creativeness
condition — the work does not have to be new in the objective sense.
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It is enough for it meet the novelty condition in the subjective sense.
Thus, the condition of individual character of the work fulfils a double
role: firstly, it determines the protection of the work by copyright,
secondly it determines, the protection of the work within the limits
of its individual character. In the situation of a dispute, a court will
evaluate whether in a specific case a “work” is characterized by
individuality and, in consequence, whether creativeness is involved.

The third condition for granting legal copyright protection
to an object is related to the establishment of a work. The actual
communication of the recipient is not necessary to establish a work.
It is accepted in the doctrine that the mere possibility of creating
conditions for potential perception of a work by at least one recipient
is sufficient'®. The establishment should concern the creative
elements of a work'’, established in any, also in an unsustainable
form which gives to a recipient a possibility to read the aesthetic or
intellectual values of a work'®. Legal copyright protection covers,
from the time of establishment, the work in abstract, regardless of
the incorporation method.

The recognition of a statement for the press as a copyright-
protected work can be problematic in a situation in which it could
be qualified in the group of the so-called borderline creations of the
intellect. These are creations characterized by the minimum level
of creativeness. This group usually includes telephone directories,
cooking books, price lists, timetables, mass online creativeness
and also advertising brochures and slogans. Their legal copyright
protection is disputable in the doctrine, hence, it is thought that
decisions should be made ad casum by examining each case.
However, Polish courts have granted protection to the following
creations of the intellect, concluding that they have the characteristics
of creativeness under specific circumstances. Those were, amongst
other things, tombstone, Occupational Health and Safety instruction
manual, draft of technical documentation, yacht design.

In view of the above, in the case of press statements, a significant
element conditioning the award of legal copyright protection, apart
from fulfilling the condition from Art. 1 of the Act on Copyright
would be the length, volume and also the statement which, as a
rule, contains opinions on an issue. Thus, single words uttered by a
journalist’s interlocutor will not be protected — and only combined
words which have an autonomous creative value. It should also
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be remembered that the so-called simple press releases have been
excluded from the protection (Art. 4 of the Act on Copyright). This
notion does not have its statutory definition, however, it has been
adopted in the doctrine that these are, as a rule, short releases about
facts.

Right to press statement paternity

Authors of a work in the Polish copyright are entitled to a property
right—property copyrightand non-property right—personal copyright.
An example of personal copyright is the so-called paternity right
(from French droit de la paternite), expressed in Art 16. Personal
copyright protects the emotional, mental and intellectual bond
between the author and work'. This bond is unlimited in time, is not
subjected to a waiver or disposal, it is not affected by the author’s
different will, as their emotional connection with the creation of the
intellect may be small or even non-existent.

The right to paternity includes: the right to authorship of a work
described in Art. 16 Sec. 1 of the Act on Copyright and the right to
mark the work with one’s name or pseudonym or to make it available
anonymously (Art. 16 Sec. 2 of the Act on Copyright).

The right to authorship of a work is the right to respect the bond
between the author and the work that they created. The contents of
this right boil down to the possibility of demanding by the author for
his name to be connected with a specific work or its fragment (the
positive aspect). In the negative aspect, the author is also entitled to
demand that his bond with the work (or its fragment) should remain
undisturbed, e.g. by omitting their name in connection with the
distribution of the work.

The author is also entitled to mark a work with their name,
pseudonym or to make it available anonymously. It should be noted
that if a statement is made which has the features of a work to
the press, the author usually agrees to make public their name or
pseudonym (often also cryptonym). They can, however, declare to
the journalist that a statement is made anonymously and that they
do not agree to the distribution of their data in connection with the
publication of their work. This request should be respected by the
journalist in absolute terms, as it results from the right to paternity.

In view of the above, a journalist using the creative statements
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of other people is obliged to respect the author’s emotional bond
with the work in absolute terms. This boils down to the attribution
of authorship according to the author’s will, i.e. by marking the
work with the author’s name, pseudonym or by making it available
anonymously.

What were the rules on authorization before the amendment?

Legal regulations concerning authorization were included in Art.
14 of the Press Law Act which also regulated other conditions of
statement (which outside the author’s scope of interest). Article 14
was amended twice before 2017: once in 1990%!, next in 2011%.
These amendments did not affect the essence and the principles of
authorization.

The basis of this analysis for me is the text of the act in the version
applicable immediately before the amendment of 2017 entered into
force®. This regulation read as follows:

1. Publishing or distributing audio or video information requires

the consent of persons providing information.

2. A journalist cannot refuse authorization of the quote by the
person providing information unless it was published before.

3. A person providing information may stipulate extend and time
of the publication due to substantial social reasons.

4. Providing information cannot be conditioned by, with exception
of section 2, the fashion of comment or approval of journalistic
expression.

5. A journalist cannot publish information if a person providing it
stipulated it being subject to professional confidentiality.

6. It shall not be permissible to publish information and data on
private life without consent of the person concerned, unless it
is directly connected with public activity of such a person®.

As shown above, the problems of authorization were brought up
in section 2 of the article quoted above. Authorization concerned
only this fragment of the press material, which was literally quoted,
(not the text of a journalistic commentary). The journalist was not
obliged to send the entire press material to the interested person.
The interested person could not authorize the press material or
introduce changes to it on their own — authorization applied only
to this person’s statements that were quoted verbatim. This position
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is consistent with the assumptions of copyright which protects the
author’s copyright to the work. This approach assumes that the entire
press material is constitutes a journalist’s own creativeness and the
use of non-distributed creativeness of other persons requires their
consent.

Some representatives of the press law doctrine undermine the
soundness of this institution in this wording. W. Machata wrote
that authorization in its legal status, which refers only to a fragment
of a statement that is quoted verbatim does not limit “in any way
the journalist’s right to present thoughts contained in the reported
statement in a descriptive manner”®. This view should be partly
negated. It is not acceptable to claim that the journalist has no
right to formulate the contents of the article on their own and each
conversation with the informer should be quoted verbatim. On the
other hand, however, it is problematic if the journalist presented the
thoughts of their interlocutor descriptively and identified them as the
author of the fragment and did not authorize the statement. Such a
situation could give rise to the journalist’s and the board of editor’s
liability if the presented statements turned out to be distorted or
inaccurate. Kowalski, whose inaccurate statement was published in
the press, could demand that it should be corrected by calling upon
the editor-in-chief to publish a text providing accurate information
in the press. As a result, they could also demand that a correction
should be published before a common court. The editor’s-in-chief
failure to follow the court decision to publish a correction resulted
in the possibility of penal sanctions — a fine or imprisonment in the
previous legal situation.

The authorization requirement concerned unpublished statements.
If a journalist only reproduced the text in line with principles
specified in regulations on permitted use from copyright, he/she did
not have to meet the requirements of authorization, i.e. contact the
person whose statement was quoted. In the case of reproduction,
the journalist was obliged to indicate the author of the fragment of
the wok and to provide the source of the statement. This obligation
results from the Act on Copyright and Derivative Rights and is still
in force in Polish law.

The authorization procedure was initiated by the interlocutor
(but there were no deadlines for exercising the right). Before
starting a conversation or interview, the journalist did not have a
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legal obligation to advise the informer about the right to demand
statement authorization. This obligation resulted rather from ethical
principles in a certain work ethos, that journalist was obliged to
comply with. It was emphasized in the literature commenting on the
regulation that authorization released journalists from liability for an
infringement of third-party rights which only the person making the
statement could know about®. This opinion remains valid also after
the amendment of the act in 2017.

In practice, a lot of journalists conducting interviews or long
conversations submitted them for authorization to their interlocutors
without being asked to do so. An interesting answer to the question
about reasons for submitting a text for authorization was given by
Teresa Toranska, eminent Polish reporter: “I have my texts authorized
because I want to convene my interlocutors’ views faithfully. I also
want to get as much as possible from my interlocutor to show them
in confrontation with various questions and views. The authorization
allows you to add a lot of interesting information about a person to
the article. Speaking and answering questions asked by journalists,
the interlocutor often does not realize that they are being funny,
archaic or weird. Of course, it happens that the interlocutor wants
to have removed fragments that are the most interesting from the
journalist’s point of view. The defence of what was said and how we
presented the interlocutor is an element of journalists’ tools. It seems
to me that [ have managed to defend the texts I have prepared in 99%
of cases™.

The journalist could not refuse authorization or not give
permission for it. The infringement of obligation described in Art.
14 of Press Law consisting of refusal to authorize was classified as
the so-called ,,press offense” subject to criminal liability and a fine
or imprisonment. It was also possible to impose a criminal sanction
even in the case where a journalist, although he did not obtain
the authorization of the text, but he published a text completely
corresponding to the content of the statement.

In view of the above, in the years 1984-2007, there were no
regulations which imposed on journalists the duty to inform
interlocutors about the right to authorize statements. If the person
making the statement was not aware of the right to authorization,
properly phrased but distorted statements may have appeared in the
press. Such a situation could lead to a breach of the right to paternity
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of a work. The author has right to an undisturbed bond with a specific
creation of the intellect.

How is the authorization regulated in the current right state?

Changes to the regulations pertaining to authorization involved
the introduction of correction to the existing regulations of the Press
Law contained in Art. 14; the addition of Art. 14a, Art. 49b and
Art. 54c — concerning procedural issues. After the amendment, Art.
14 pertains to the obligation of the press to obtain consent to the
publication of specific information and it looks as follows:

Art. 14.

Publishing or distributing audio or video information requires
the consent of persons providing information.

(deleted)

A person providing information may stipulate extend and time of
the publication due to substantial social reasons.

Providing information cannot be conditioned by, with the
reservation resulting from Art. 14a, the fashion of comment or
approval of journalistic expression.

A journalist cannot publish information if a person providing it
stipulated it being subject to professional confidentiality.

It shall not be permissible to publish information and data on
private life without consent of the person concerned, unless it is
directly connected with public activity of such a person.

As compared to the previous status, it can be seen that the provision
referring to the journalist’s duty —authorization of a statement quoted
verbatim was deleted and a provision referring to the newly created
Art. 14a was added to Sec. 2 which reads as follows:

1. The journalist may not refuse to authorize a statement quoted
verbatim to a person providing information, unless it was
previously quoted or was presented in public.

2. The journalist informs the person providing information
before information is provided about their right to authorize
statements that are quoted verbatim.

3. The person providing information reports the demand for
authorization of a statement quoted verbatim immediately
after obtaining information which is referred to in Sec. 2 from
the journalist.
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4. The person providing information authorizes a statement
quoted verbatim immediately, however, no later than within:

1) 6 hours — as regards newspapers,

2) 24 hours — as regards magazines — unless agreed otherwise by
the parties.

5. The time limits which are referred to in Sec. 4 begin to run
the moment the text of the statement quoted verbatim to be
published is provided in a mutually agreed manner to the
person providing information or to the person authorized by
them so that this person can read the contents of this text.

6. The proposal of additional information or answers or a change
in the sequence of statements in the text being authorized
intended for publication in press shall not constitute
authorization.

7. In the case of a failure or refusal to authorize within the time
limits specified in Sec. 4, the statement quoted verbatim shall be
considered to have been authorized without any reservations.

The amendment maintains the current principle according
to which: the journalist cannot refuse to the person providing
the authorization information of the literally quoted statement;
authorization is not required for statements that have already been
published. At the same time, the amendment introduced a second
exception, according to which a journalist will not have to obtain
the authorization of a public statement, for example during a press
conference or other type of public statement by a person providing
information. A person wishing to exercise their right of authorization
should submit such a request to a journalist immediately after giving
their utterance.

At the same time, it will be the duty of the journalist to inform
the interlocutor about the possibility of exercising the right of
authorization.

Deadlines for authorization have been introduced. In the case of
giving a statement to the journal, the person giving the statement has
6 hours from the moment of handing over (or an authorized person)
in a mutually agreed text to be published in the press containing the
statement. A 24-hour deadline for authorization has been introduced
in relation to the utterances given for magazines.

It will not be considered as an authorization of the situation
when the interlocutor: will suggest adding new questions, providing
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additional information or answers, changing the order of statements
in the authorized text of the material to be published in the press. It
should be concluded that this kind of intervention has characteristics
of an intervention into a press article created by a journalist. Such an
action may not be treated as authorization.

After the deadlines set out in the law, a journalist may publish a
quoted phrase. Pursuant to the Act, failure to authorize in a given
period means that the person has consented to the publication of a
literally quoted statement in the wording presented by the journalist.

From the point of view of the freedom of speech, the most
significant change was introduced by Art. 49b. Article 49b penalizing
the publication of statements without allowing its authorization.
According to current regulation, this is an offense and not a crime,
and the article reads as follows:

1. Anyone who publishes a statement that is quoted verbatim
without allowing the person who provides information to
perform authorization in line with the principles specified in
Art. 14a shall be liable to a fine.

2. The penalty which is referred to in Sec. 1 shall not apply to
a person who publishes a statement identical with the one
provided by the person providing information.

The aforementioned regulation sanctions a fine by publishing

a quoted phrase in a situation where an information provider is
prevented from being authorized. However, the journalist’s action
is not sanctioned if, despite the breach of the obligation to allow
authorization, he will publish a statement that is fully consistent
(identical) with the statement given. The situation that would
exclude liability will therefore be the diligence of the journalist in
citing the statement. The provision quoted above corresponds to
article 54 ¢ which was added, according to which the decision on
cases regarding acts of art. 49b is based on the provisions of the Act
of 24 August 2001 — Code of conduct in offense cases. Penal and
legal sanctions do not have, in the author’s opinion, influence on
the execution of the right to the paternity of a work. Their change
is closely related to the decision of the European Court of Human
Rights in the Wizerkarniuk vs. Poland case. In its decision, the
ECHR decided that the regulations under which Wizerkarniuk had
been sentenced were too restrictive and “could not be considered
consistent with the assumptions of a democratic society and a place
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of freedom of speech in such a society”.

In view of the above, by introducing changes in 2007, a duty
was imposed on journalists to inform interlocutors about the right
to authorize statements. In the author’s opinion, the journalist
consolidates the right to paternity of a work in its positive aspect
understood as the right to demand by the author that they should be
connected with a particular work or its fragment. On the other hand,
deadlines for authorization were introduced. After their expiration,
the person who did not use their rights is deprived of the possibility
of controlling whether the journalist respected their copyright. Such
a regulation should be regarded as appropriate in accordance with
the Roman paroemia vigilantibus non dormientibus jura inveniut,
i.e. law does not protect entities that do not take care of their rights.

Summary

The research conducted allowed for the fulfilment of the objective
stated in the introduction related to the determination of the influence
of the regulations on authorization on the right to paternity adopted
in 2007. In the author’s opinion, the analysis of legal regulations
leads to the conclusion that the introduced changes consolidate
the copyright of the person making a statement to the press and if
they use the rights to authorization they are entitled to. The author
presented detailed conclusions in the summary of each subsection.
The undertaken research may be continued for the influence of
the amended authorization regulations on other non-material, i.e.
the right to the integrity of the work. According to the author, the
currently shaped legal model of authorization sanctions the balance
between journalists’ interests (press) and those of persons who make
creative statements to the press.
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Anotacija

Kops 1984. gada Polijas preses darbibu regulgjosajos likumos ietverti
noteikumi, saskana ar kuriem informacijas public€Sanai ir nepiecieSama
informacijas sniedzgja atlauja. Vienlaikus Zurnalista radoSais darbs ir
autortiesibu objekts. Raksta analizétas juridiskas problémas, kas rodas
informacijas sniedzgja intereSu, raksta autora personisko tiesibu un
sabiedribas tiesibu uz informaciju TstenoSana. Autore uzskata, ka ar
zinamiem nosacTjumiem radosas darbibas objekts ir ne tikai preses raksts,
bet ari originali pazinojumi presei. Tadgjadi problémas var rasties ari
saistiba ar sniegtas informacijas juridiska statusa noteikSanu, preses likuma
noteikto prasibu un autora personisko tiesibu saskanosanu. Problémas
risinasanai 2007. gada tika izdariti grozijumi, kas versti uz min&to problemu
noversanu. Autore secina, ka ieviestais reguléjums lauj presei darboties,
ieverojot visu iesaistito intereses.
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DATU SUBJEKTA PIEKRISANA
KA PERSONAS DATU APSTRADES PAMATS

Mg. iur. Maris Bomins,
Biznesa augstskolas Turiba studiju programmas “Juridiska
zinatne”, doktorants, Latvija

Abstract

While the principles encompassed by the General Data Protection
Regulation (GDPR) were mostly welcomed, one of them, namely
the consent, caused prolonged controversy among privacy scholars,
human rights advocates and business world due to their pivotal
impact on the way personal data would be handled under the new
legal provisions and the drastic consequences of enforcing these new
requirements in the era of big data and internet of things. In this
work, we firstly review all controversies around the new stringent
definitions of consent in reference to their implementation impact
on privacy and personal data protection, and secondly, we evaluate
existing legislation in terms of fulfilling the practicalities for the
implementation and effective integration of the new requirements.

For the reasons explained above, consent is far removed from
an easy option under the GDPR. Greater specification around what
is meant by consent has brought with it more detailed and onerous
obligations. Additionally, sometimes may first wish to look closely
at the other legal grounds available to establish whether there is
an available alternative to the consent path. In addition, given the
extensive lengths that a data controller now has to go to demonstrate
a valid consent according new legislation, it is important to see what
further steps may be needed to distinguish such a consent from one
that is explicit. For this and other reasons, the arguments around
what makes consent effective are unlikely to be put to bed by the
GDPR and it remains a rough-edged concept to tackle.

Keywords: data protection law, data subject consent, the freely
given consent under the GDPR, concent procedure.

106 http://dx.doi.org/10.17770/acj.v3i84.3655



Administrativa un Krimindla Justicija Nr. 3/2018
Ievads

Jau pasreiz tiesibas uz personas datu aizsardzibu neSaubigi ir dala
no tiestbam uz privatas dzives neaizskaramibu un ir nostiprinatas gan
nacionalaja, gan Eiropas Savienibas limeni. Tacu atra tehnologiju
izaugsme ir radijusi jaunas problémas personas datu aizsardzibas
joma. Datu apmainas un vakSanas apjoms ir dramatiski pieaudzis.
Jaunakas tehnologijas lauj gan privatam sabiedribam, gan valsts
iestadém vél nepieredzeta apjoma savas darbibas merkiem izmantot
personas datus. Minétie priekSnoteikumi radija nepiecieSamibu
parvértét Eiropas Savieniba eksistgéjoSos personas datu aizsardzibas
noteikumus un radit vispusigu un saskanotu reguléjumu, kas garantétu
individu pamattiesibu uz personas datu aizsardzibu ievérosanu visa
Eiropas Savieniba. 2016. gada 14. aprili beidzas vairak ka cetru
gadu ilgais gaidiSanas periods, kas sakas 2012. gada janvari ar
Eiropas Komisijas iniciativu reorganizet personas datu aizsardzibas
reguléjumu un 2018. gada 25. maija, noslédzoties divu gadu parejas
periodam, stajas spéka jauna Eiropas Parlamenta un Padomes Regula
2016/679 par fizisku personu aizsardzibu attieciba uz personas datu
apstradi un $adu datu brivu apriti (turpmak — Regula), kas aizvietoja
Fizisko personu datu aizsardzibas likumu. Kaut gan Regula ietvertais
reglament&jums nav revoliicija datu aizsardzibas joma, tacu viens
no Regulas mérkiem ir bitiski paaugstinat individa personas datu
aizsardzibas limeni.

Viens no personas datu apstrades pamatprincipiem paredz, ka
jebkurai fizisko personu datu apstradei ir jabat likumigai'. Personu
datu apstradei jabiit tiesiski pamatotai, proti, jaizpilda vismaz
viens no Regulas 6. panta mingtajiem 6 nosacijumiem, kas lauj
parzinim likumigi veikt datu apstradi. Starp tiem ir arT datu subjekta
piekriSana. Tomér, lai datu subjekta piekriSana biitu spéka esosa un
biitu pietickams pamats personas datu apstrades veikSanai, Regula
iezim& vairakus datu subjekta piekriSanas nosacijumus, tapec
raksta meérkis ir analiz€t Regula min&tos likumigas piekriSanas
nosacijumus un ierobezojumus, kas jaievéro datu parzinim, veicot
personu datu apstradi uz $1 tiesiska pamata. Pétljuma objekts
— datu subjekta derigas piekriSanas ka personu datu apstrades
pamata izp€te kopsakara ar visparigiem datu apstrades principiem,
mérkiem, apstrades noliikiem un to noskir§ana no citiem likumigiem
datu apstrades veidiem un pamatiem. Pétijjuma priekSmets — datu
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subjekta derigas piekriSanas nosacijumi, juridiskie aspekti un to
norobeZoSana no operatora datu apstrades nolukiem.

Raksta ietvaros veikta pétijuma uzdevums ir analizét Regulu,
kopsakara ar nacionalajiem normativajiem aktiem, lai nodro$inatu
efektivu Regulas piemérosanu. Uzdevuma veikSanai noskaidrosim
pastavoSos ierobeZojumus, tiesu prakses risinajumus un salidzinasim
Latvijas un citu valstu regul&jumu, kas atbilstosi Regulai jaievies
obligati vai ievieSams péc dalibvalsts ieskatiem. P&tijuma rezultata
doti ierosinajumi tiesiska reguléjuma izpratnes pilnveidosanai.

P&tijuma baze ir normativie akti, tiesu nolémumi, statistikas dati,
doktrinas atzinu un viedoklu analize. Raksta izstradé izmantota
analizes un sintézes metode, ka arT salidzinosa un vésturiska metode.

Personas piekriSanas Kriteriji datu apstrades pamatojuma

Praksé var Skist, ka datu apstrades tiesiskais pamats — subjekta
piekriSana ir droSakais starp pamatojumiem, jo datu subjekts
piekrit savu datu apstradei, tacu $ads secinajums ne vienmer atbilst
patiesibai, jo biezi vien nav izprasti visi nosacijumi, lai piekriSana
atbilstu Regulas prasibam. Turklat jaatzist, ka l1dzSingja regulgjuma,
kaut gan ar1 bija noteikti piekriSanas nosacijumi, tas robezas bija
izpluduSas un veidojas situacija, ka dalibvalstis piekriSanu trakt&ja
nepamatoti saSaurinati vai paplasSinati. Saistiba ar So “Eiropas
Parlamenta un Padomes 1995. gada 24. oktobra Direktivas 95/46 EK
par personu aizsardzibu attieciba uz personas datu apstradi un $adu
datu brivu apriti 29. panta datu aizsardzibas darba grupa” (turpmak —
Darba grupa) 2011. gada sniedza viedokli par datu apstrades tiesisko
pamatu — subjekta piekriSanu, vienlaicigi atzistot §1 institiita sarezgito
dabu?. Uzsakta datu aizsardzibas reforma lava parskatit piekriSanas
institlitu un Regulas ietvaros izveidot vienveidigu un uz kopg&jiem
principiem balstitu piekriSanas koncepciju, piekriSanu datu apstrade
defingjot daudz precizak. Atbilstosi Regulas 4. panta 11. punktam
datu subjekta “piekriSana” ir jebkura brivi sniegta, konkreta,
apzindta un viennozimiga norade uz datu subjekta velmem, ar
kuru vip§ pazinojuma vai skaidri apstiprinoSas darbibas veida
snied? piekriSanu savu personas datu apstradei. leprieks piekriSana
bija definéta ka — datu subjekta brivi, neparprotami izteikts gribas
apliecinajums, ar kuru datu subjekts atlauj apstradat savus
personas datus atbilstosSi parzina sniegtajai informdcijai’. Regulas
ietvaros piekriSanai izvirzitas daudz plaSakas prasibas. Tadgjadi,
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lai datu subjekta piekriSana bitu speka esosa un biitu pietieckams
pamats personas datu apstrades veikSanai, Regula iezZimé vairakus
nosacijumus un ierobezojumus, kas jaievéro datu parzinim, veicot
personu datu apstradi uz §1 tiesiska pamata.

Brivi sniegta piekrisSana — ka priekSnoteikums likumigai datu
subjekta piekriSanai konteksta ar Regulas prasibam, jakonstate divi
raksturigi kritériji:

1) datu subjekta reala izvéle,

2) kontrole par saviem datiem.

Datu subjekta izvéles realitati raksturo tas, ka piekriSana,
kas ietverta neapstridamajos nosacijumos, atbilstoSi Regulas
regul&jumam netiek uzskatita par brivi sniegtu. Turklat, piekriSana
nav uzskatama par brivi izteiktu, ja datu subjekts nevar atteikties vai
atsaukt savu izveéli bez nelabvéligam sekam®. [kdienas mobila talruna
lietoSana itin bieZi sastopamies ar nepiecieSamibu lejupladét dazadas
lietotnes, informaciju utt. Pieméram, situacija, kad fotografiju
apstradei paredzetas mobilas lietotnes izstradatajs, pieprasa mobila
talruna lietotajam aktivizét GPS reklamas sanemsSanai, piekriSana
nebiis uzskatama par brivi izteiktu. PiekriSanas izteikSana attieciba
uz datu apstradi, kas neizriet no sakotn&ja mérka, apmaina pret,
piem&ram, efektivitati vai pakalpojuma sagpems$anu, Saja gadijjuma
neveido brivu piekriSanu. Tadgjadi, piekriSana netiek uzskatita
par brivi sniegtu, ja datu subjektam ir nosacijums piekrist tikai
vienlaikus visam datu apstrades darbibam vai nevienai. Gadijumos,
kad datu apstrade ietver vairakas datu apstrades darbibas vai
vairakus mérkus, datu parzinim jadod iesp&ju datu subjektam izteikt
brivu piekriSanu atseviski par katru no izvélem. Ja datu parzinis ir
apvienojis piekriSanas izteikSanu par dazadiem apstrades mérkiem
un nav paredzgjis atseviSku piekriSanu dazadam personas datu
apstrades darbibam, piekrisana $aja gadijuma nav sniegta brivi’.

Otrs brivi sniegtas piekriSanas kritérijs ir datu subjekta kontrole
par saviem datiem. Saskana ar to datu subjektam ir tiesibas atsaukt
savu piekriSanu jebkura laika®. PiekriSanas atsaukums neietekmé
to datu apstrades likumibu, kas veikta saskana ar piekriSanu pirms
atsaukuma. Datu subjektam jabiit par to inform&tam, pirms vin$ dod
piekriSanu. Turklat, Saja gadijuma parzinim janodroSina sekojoSa
principa ievéroSana: “atsaukt piekrisanu ir tikpat viegli ka to dot’”.
Svarigi, ka $aja gadijuma tas nenozimé, ka piekriSanas sniegSanai
un atsaukSanai ir janotiek vienada veida, tomér abam darbibam
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jabiit vienlidz viegli veicamam. Piem&ram, ja piekriSana dota,
veicot atzimi majas lapa noradita laucina, tad tas atsaukSana, zvanot
parzinim konkréta darba laika, nebttu tikpat viegla.

Tomér ne vienmér datu subjekta piekriSana, kas pirmsskietami
satur brivas piekriSanas pazimes, par tadu tiks uzskatita. Eiropas
Parlamenta un Padomes darba grupa, kas ir izstradajusi vadlinijas
ar1 vairaku Regulas normu piem&rosanai, atzinumos Nr. 2/2017*
un Nr .8/2001° par personas datu apstradi nodarbinatibas joma
atkaroti ir paudusi viedokli, ka maldigs ir prieks$stats par to, ka
piekriSana ir galvenais un labakais tiesiskais pamats darbinieka
personas datu apstradei. Nemot véra atkaribu, kas izriet no darba
devgja/darba neémeéja attiecibam, visbiezak piekriSana var netikt
uzskatita par derigu tiesisko pamatu darbinieka personas datu
apstradei, jo darbiniekam nav Tstas vai brivas izvéles to izteikt vai
atsaukt bez iespgjamam nelabvéligam sekam (t.i., bez bazam, ka ta
varétu izraisit nelabvéligu darba dev@ja reakciju un atsaukties uz
darbinieka novertgjumu, atalgojumu, izaugsmi vai citiem ar darba
tiesiskajam attiecibam saistitiem jautajumiem). Regulas preambulas
42.un 43. apsveérums atkaribu interpreté ka “skaidru nevienlidzibu”
datu subjekta un parzina (tostarp darbinieka un darba devéja)
attiecibas, kas liek apsaubit, vai piekriSana ir sniegta brivi'®. Regulas
izpratné nevienlidziba starp parzini un datu subjektu var veidoties
ne vien tikai darba tiesiskajas attiecibas, bet jebkura cita sfera,
kur pastav izteikta datu subjekta tiesibu nevienlidziba. Piemé&ram,
Regulas izpratné aizliegts apstradat ipaso kategoriju personas datus
(sensitivie dati) iznemot gadijumus, kad datu subjekts ir devis
neparprotamu piekriSanu. Tomeér Savienibas vai dalibvalstu tiesibu
aktos atlauts precizét apstrades darbibas un apstrades procediras
attieciba uz personas datu apstradi, ko veic kompetentas iestades,
lai noverstu, izmeklétu, atklatu noziedzigus nodarfjumus vai lai
sauktu pie atbildibas par tiem'. Nemot véra iepriek§ min€to un
kopsakara ar 2016. gada 27. aprili pienemto Policijas direktivu, kas
paredz pienakumu dalibvalstim pienemt un publicét normativos un
administrativosaktus,kasvajadzigi, laiizpildituSisdirektivas prasibas,
Sobrid tiek izstradats “Personu datu apstrades tiesibaizsardzibas
iestades likums™'? un taja attieciba uz Ipasu kategoriju personas datu
apstradi tiek noteikti stingraki apstrades nosacijumi. Nemot véra
tiesibsargajoso iestazu darba specifiku un to, ka tiek Tstenota valsts
sodosa funkcija, likumprojekta ka tiesiskais pamats Tpasu kategoriju
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personas datu apstradei nav paredzeta personas piekriSana, jo pastav
bazas, ka saskaré ar tiesibsargdjoSam iestadém persona neizdara
patiesi brivu izveli. Tadgjadi, visos gadijumos, kad pastav pazimes,
ka datu subjekta un parzina attiecibas pastav skaidra nevienlidziba,
piekriSanas datu apstradei vieta atbilstosak biitu izveleties citu
tiesisko pamatu. Savukart, datu apstrade ir japartrauc, ja nav cita
tiesiska pamata apstradat datus.

Regulairietverti papildus nosacijumi, kas varietekmétizvertejumu
vai piekriSana sniegta brivi, tas ir piekriSanas “apvienoSana” ar
nosacijumu pienemsSanu vai liguma, vai pakalpojuma sniegSanas
“piesaistiSana” piekriSanai tadai personas datu apstradei, kas nav
nepieciesama $a liguma vai pakalpojuma izpildei”. PiekriSanas
apvienoSana varétu but situdcija, kad persona vélas iegadaties
tieSsaisté lidmasinas bileti un pirc&jam japiekrit ne tikai personu datu
apstradei, kas nepiecieSama Sim darfjumam, bet ar1 jaatlauj izmantot
savus datus marketinga noliikos. Pienakums piekrist personas datu
izmantoSanai papildus nepiecieSamajam datu apstrades apjomam,
ierobezo datu subjekta izveli un kavé brivi sniegtu piekriSanu.
Saja gadfjuma papildus apstrades darbibas marketinga vajadzibam
nav butiskas, lai izpilditu ligumu un, padarot pirkumu atkarigu no
Sadas piekriSanas, ta nebiis sniegta brivi. Savukart, ja piekriSanas
pieprasijums ir saistits ar datu parziga ligumsaistibu izpildi, datu
subjekts, kur§ nevélas, lai personas dati parzinim bitu pieejami
apstradei, risk€, ka vinam tiks atteikts nepiecieSamais pakalpojums.
Tadgjadi, izvertejot brivas piekriSanas sniegSanas nosacijumus
attieciba uz piekriSanas “sasaistiSanu” vai “apvienoSanu”, svarigi
noteikt, kada ir liguma darbibas joma un kadi dati biis nepiecieSami
liguma izpildei. Regulas 7. panta 4. punkta konteksta, apstradei
ir jabut nepiecieSamai, lai izpilditu Iigumu ar katru datu subjektu
atseviski, tadgjadi Regulas noteikums “nepieciesams liguma
izpildei” ir jainterpret€ loti Sauri'. Piem&ram, attieciba uz ieprieks
minéto gadijumu, pielaujama datu subjekta dzives vietas adreses
apstrade, gadijuma ja bitu nepiecieSamiba piegadat tieSsaiste
iegadatas lidmasinas biletes. Tadgjadi, Regulas 7. panta 4. punkts
ir piem&rojams tikai tad, ja pieprasitie dati nav nepiecieSami liguma
izpildei un So datu iegiiSana uz piekriSanas pamata ir ligumsaistibu
izpildes nosactjums. Savukart, ja apstrade ir nepiecieSama liguma
izpildei, tostarp pakalpojumu sniegSanai, tad 7. panta 4. punktu
nepiemero.

Ja datu subjekta piekriSana ir brivi sniegta, likumigas piekriSanas
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konstatéSanai nepiecieSams arl, lai piekriSana butu konkreta.
Konkrétas piekriSanas mérkis ir datu subjekta datu apstrades procesu
un mérku kontrole.

Izvertejot konkrétas piekriSanas nosacijumus, nosSkir tris
piekriSanas konkrétuma komponentes:

1) konkrétas piekrisanas aizsardziba pret tehnisko difiiziju.
Pakapeniska tehnologijas vai sisttmas izmanto$anas
paplasinaSana arpus sakotn&ji paredzeéta mérka, var radit
iesp&jamu sakotngjas piekriSanas mérka paplasinasanu, un tas
Saja gadijuma neveidos likumigu datu subjekta piekriSanu;

2) konkrétas piekrisanas detalizétiba. Ja datu apstrades merkis
nav pietiekami konkréts, datu subjekts var piekrist mérkiem,
kuriem vin$ nebiitu piekritis, ja mérkis biitu detalizétaks;

3) ar konkréto piekrisanu sanemtds informdcijas precizs
atdalijums no citas informacijas. Regulas konteksta ir
jasanem atseviSka piekriSana katram mérkim, kuram dati tiek
apstradati.”” Jebkura datu apstrades mérku apvienoSana rada
brivibas triikumu, ka rezultata nav art likumigas datu subjekta
piekriSanas. PiekriSanas mehanismiem jabiit detalizétiem ne
tikai, lai apmierinatu “brivas” piekriSanas prasibu, bet arT lai
atbilstu “konkrétibas” elementam. Tas nozimé, ka parzinim,
kurs vélas sanemt piekriSanu dazadiem noliikiem, janodroSina
atseviska izvele katram nolikam, lai lietotaji var€tu sniegt
konkrétu piekrisanu konkrétiem nolikiem'®. Turklat $aja
gadijuma svariga parzina sniegtas informacijas pietiekamiba,
lai datu subjekts biitu sp&jigs izvertet jauno datu apstrades
mérku iespg&jamo ietekmi attieciba uz citiem mérkiem, par
kuriem datu subjekts jau sniedzis vai sniegs savu piekriSanu.
Tadgjadi, ja no datu subjekta tiek iegiita vispariga piekriSana
apstradat personas datus, nenodalot Sos apstrades mérkus,
tad Sadu piekriSanu nevar uzskatit par konkrétu un ta nav
izmantojama.

Apzinata piekriSana saturiski parklajas gan ar brivi sniegtu,
gan ar konkrétu piekriSanu, tomér Regulas konteksta tas ir
atsevisSks kritérijs likumigas piekriSanas konstatéSanai. Ja ieprieks
konstatéjam, ka piekriSanai jabut brivi sniegtai, konkrétai attieciba
uz apstrades mérki utt., ka arf jaatbilst visiem pargjiem piekriSanas
elementiem, tad likumsakariga ir datu subjekta inform&Sana. Datu
subjekta informéSana dal&ji attiecas uz brivas piekriSanas elementu,
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kad datu subjektam ir tiesibas izdarit patiesu izvéli, tau apzinatas
piekrisanas konteksta prevaleé parredzamibas pamatprincips'/,
kura pamata ir prasiba parzinim apstradat personas datus tikai
tad, ja vip$ ir inform&jis datu subjektu'® par parzipa identitati un
paredzgetas personas datu apstrades nolikiem', ka arT par Regulas
13, 14.pantos noradito pieejamo informaciju, tas ir datu apstrades
apjomu, apstrades noliku, personas datu sapeémé&ju kategorijam,
datu uzglabasanas laiku, datu subjekta tiesibam utt. Informacijas
sniegSana datu subjektam pirms piekriSanas sanemsSanas ir bitiska,
lai subjekts var piepemt apzinatu lémumu un saprast, kam vins
piekrit. Savukart, ja parzinis nesniedz pietieckamu informaciju,
lietotaja kontrole par saviem datiem kliist iluzora un piekriSana kliist
par speka neesosu juridisku fikciju. Regulas konteksta nav noteikta
informacijas sniegSanas forma vai veids, lai izpilditu prasibu par
apzinatu piekriSanu, tacu pastav vairaki nosacijumi. Viens no
bitiskiem nosacijumiem attieciba uz apzinatu piekriSanu ir tas, ka
parzinim visos gadijumos janodroS$ina, ka tiek izmantota skaidra un
vienkarsa valoda?. Nemot véra datu subjektu iesp&jamo Tpatsvaru,
kopsakara ar vairakam datu subjektu kategorijam attieciba uz kuram
var tikt veikta datu apstrade, secinats, ka inform&Sanai vajadzétu
bit viegli saprotamai ne tikai juristiem, advokatiem vai personam,
kuras darbojas datu aizsardzibas joma, bet arT parastam/vidusméra
cilvékam (anglu — regular/average person)*'. Lidz ar to parzinim ir
jaizverté meérkauditorija, kuras dati tiks apstradati un ja, pieméram,
meérkauditorija ietilpst nepilngadigas personas, parzinim janodroSina,
ka informacija ir saprotama Sai vecuma grupai*’. Péc merkauditorijas
identificéSanas, parzinim janosaka, kada informacija biitu jasniedz
un kada veida informacija datu subjektiem tiks sniegta. Datu
subjekta informétibas izvertéSanai, izSkiroSa nozime ir informacijas
sniegSanas veidam (vienkarS$s teksts, neizmantojot Zargonu,
saprotama, pamanama), ka arT informacijai jabiit skaidri redzamai
(fontu veids un izmérs), ievérojamai un visaptverosai*. Nepietiek
ar noradi, ka informacija kaut kur ir pieejama®. Ja piekriSana tiek
noforméta liguma papira formata vai elektroniska forma, piekriSanas
pieprasijumam jabit atseviSkam un atskirigam®.

Lai izpilditu apzinatas piekriSanas prasibu izpildi, piekriSana biitu
jadod ar skaidru apstiprinoSu darbibu, tas nozimé viennozimigu
noradi par datu subjekta piekriSanu ar vinu saistito personas datu
apstradei®. Arf attieciba uz sensitivo datu apstradi, Regula paredz
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datu apstradi, ja datu subjekts ir devis neparprotamu piekriSanu So
personas datu apstradei.’’” Kaut gan abos gadijumos datu subjekta
piekriSana sniedzama aktiva apstiprino$a darbiba, ar ko datu subjekts
norada uz piekriSanu®®, datu subjekta subjektivo pusi attieciba uz
vispargjo datu apstradi nosaka “viennozimiga”, bet uz sensitivo
datu apstradi “neparprotama” piekriSana. Nemot véra, ka abos
gadijumos datu subjekts piekriSanu sniedz aktiva veida un jabut
acimredzamam, ka datu subjekts ir piekritis konkrétai apstradei,
rodas jautajums vai Sie jédzieni interpret€jami atSkirigi. Vesturiski
datu subjekta piekriSanu formul&ja, ka “noradi par vélmem, ar
kuru datu subjekts apliecina savu piekrisanu personas datiem,
kas attiecas uz vipu, apstradi”®. Sakotngjais Eiropas Komisijas
priekSlikums bija pievienot “nepdarprotamas” piekriSanas kriteriju,
lai izvairitos no maldinoSas lidzibas ar “viennozimigu” piekriSanu un
lai iegiitu vienu, konsekventu piekriSanas definiciju, saskana ar kuru
datu subjekts apzinas savu piekrisanu®. Tomér 2015. gada Eiropas
Komisija naca klaja ar visaptveroSu datu aizsardzibas priekslikumu
paketi, kas paredzgja lidzsvarot regul€jumu attieciba uz visparigo
un sensitivo datu apstradi, nosakot, ka datu subjektu piekriSanas
veids ir neparprotams visai personas datu apstradei, precizgjot, ka
tam ir vajadziga “skaidra pozitiva riciba”, un §1 piekriSana ir jadara
“skaidri” attieciba uz sensitiviem datiem®'. Lidz ar to pazinojums
vai skaidri apstiprino$a darbiba ir priekSnoteikums “parastas” vai
visparigas piekriSanas sanemsanai, savukart termins “neparprotams”
attiecas uz veidu, kada datu subjekts pauz piekrisanu.

Actmredzams veids, ka parliecinaties, ka piekriSana ir
neparprotama, butu skaidri apstiprinat piekriSanu rakstiska
pazinojuma. Pirms Regulas stasanas spéka Fizisko personu datu
apstrades likums sensitivo datu apstradei noteica tikai rakstveida
piekrisanu®?, tomér Regulas konteksta, tas nav vienigais veids, ka
ieglit neparprotamu piekriSanu. Teorétiski arm mutisks pazinojums
var biit pietiekami skaidra, neparprotama piekriSana, tomeér parzinim
var bt griiti pieradit, ka ir izpilditi visi nosacijumi spéka esosai,
neparprotamai piekriSanai. Ja apstrade pamatojas uz datu subjekta
piekriSanu, parzinim biitu jasp€j uzskatami paradit, ka datu subjekts
ir devis piekrisanu apstrades darbibai*’. Regula nav precizi noteikts,
ka tas darams. Izvertejot Regulas 7. panta 1. punktu, var skist, ka
parzinim pietiek ar to, ka vin$ sp€ uzskatami pieradit, ka datu
subjekts ir piekritis savu personas datu apstradei, tadgjadi, brivas,
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apzinatas un viennozimigas piekriSanas kriteriji netiek papildus
verteti un pieradiSanas pienakumam S$aja gadijuma butu vairak
deklarativs raksturs®.

Vertejot PieradiSanas prezumpciju kopsakara ar Regulas
43. apsvérumu un 17. panta 3. punkta b) un e) apakSpunktu,
pastav pienakums pieradit piekriSanu, lai izpilditu saistibas vai
istenotu vai aizstavetu juridiskas tiesibas. Tas nozimé, ka parzinim
jabiit pietiekami daudz datu, lai paraditu saikni ar apstradi (lai
paraditu piekriSanas sanemsanu), bet tiem nevajadzetu vakt vairak
informacijas neka nepieciesams?’. Tadgjadi, parzinim ir japierada, ka
no datu subjekta ir sanemta speka esoSa piekriSana un pieradiSanas
pienakumam $aja gadijuma nav deklarativs raksturs, jo ikvienam
parzinim, kur§ apgalvo, ka datu subjekts ir piekritis, tas ir skaidri
japierada®. Vertgjot pieradisanas pienakumu, var atzimét, ka
Regulas piekriSanas definicija nav konkréti noteikts, ka piekriSana
ir jasniedz pirms apstrades darbibas, tacu, vertgjot likumigas datu
apstrades priekSnosacijumus attieciba uz datu subjekta piekriSanu,
ir lietots formul&jums “ir devis”’, no ka logiski izriet, ka pirms datu
apstrades uzsakSanas ir jabut speka esoSam likumigajam pamatam,
tadgejadi, piekriSana jadod pirms apstrades darbibas uzsaksanas.

Secinajumi un priekslikumi

Lai datu subjekta piekriSana biitu speka esosa un biitu pietieckams
pamats personas datu apstrades veikSanai, Regula iezZimé vairakus
nosacijumus un ierobezojumus, kas jaievéro datu parzinim, veicot
personu datu apstradi.

PiekriSanai jabut brivi sniegtai, paredzot datu subjekta realo
izveli un kontroli par saviem datiem. PiekriSana, kas tiek ietverta
neapstridamos nosacijumos vai datu subjekts nevar atteikties vai
atsaukt savu izveli bez nelabvéligam sekam, netiek uzskatita par
brivi sniegtu. Ja ir skaidras pazimes par nevienlidzibu datu subjekta
un parzina attiecibas, datu apstradei piekriSanas vieta atbilstoSak
biitu izveleties citu tiesisko pamatu. Ja nav cita tiesiska pamata
datu apstradei, datu apstrade japartrauc. Novért€jot, vai piekriSana
dota brivi, maksimali ievero to, vai liguma izpilde ir atkariga no
piekriSanas tadai personas datu apstradei, kura nav nepiecieSama
minéta [iguma izpildei. Savukart, ja apstrade ir nepiecieSama liguma
izpildei, tad datu apstradi nepieméro uz piekriSanas pamata.

Parzinim, kur§ velas sapemt piekriSanu dazadiem nolikiem,
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janodrosina atseviSka izvele katram noliikam, lai lietotajs var sniegt
konkrétu piekriSanu konkrétam nolukam.

Lai datu subjekts izdaritu patiesu izveli piekriSanas konteksta
prevalé parredzamibas pamatprincips, proti, prasiba parzinim
apstradat personas datus tikai tad, ja vini ir informé&jusi datu
subjektu par vipa tiesibam un vipam pieejamo informaciju.
PiekriSanas mehanismiem jabit detaliz€tiem un visos gadijumos
janodrosina, ka tiek izmantota skaidra un vienkarsa valoda, ka ar1
izverteta meérkauditorija, kuras dati tiks apstradati. Ja piekriSanu
pieprasa liguma (papira formata) vai elektroniska forma, piekriSanas
pieprasijumam jabiit atseviSkam un atSkirigam. Visos gadijumos,
kad apstrade pamatojas uz datu subjekta piekriSanu, parzinim
jasp€j uzskatami paradit un pieradit, ka no datu subjekta ir sanemta
speka esoSa piekriSana, tacu ieveérojot datu minimizeés$anas principu,
neievacot vairak informacijas neka nepiecieSams.

Ar Regulas staSanos spéka parziniem biitu ripigi japarskata
pasreiz€jie datu apstrades procesi, jo praksé Regula ievies§ augstaku
standartu attieciba uz piekriSanas mehanismu ievieSanu un nosaka
vairakas jaunas prasibas. Parziniem jaatceras, ka personas datu
aizsardzibas principi vienmer ir paraki par parzina ekonomiskajam
interesém, ja vien piekluve Sai informacijai ir nepiecieSama saskana
ar likumiskam sabiedribas interesém?®.

Atsauces

! Eiropas Parlamenta un Padomes 2016. gada 27. aprila Regula (ES) 2016/679
par fizisku personu aizsardzibu attieciba uz personas datu apstradi un §adu datu
brivu apriti un ar ko atcel Direktivu 95/46/EK (Vispariga datu aizsardzibas
regula), Eiropas Savienibas Oficialais Veéstnesis, L 119/1, 04.05.2016., 33.
apsverums.

2 29. panta datu aizsardzibas darba grupas viedoklis 15/2011, 13.07.2011.

Pieejams: https://www.pdpjournals.com/docs/88081.pdf., 34.-35. Ipp., (skatits

22.10.2018).

Fizisko personu datu aizsardzibas likuma 6. pants (zaudGjis spéku).

05.07.2018) Pieejams: https://likumi.lv/doc.php?id=4042

Regulas (ES) 2016/679 42. apsvérums.

Regulas (ES) 2016/679 43. apsvérums un 7. panta 4. punkts.

Regulas (ES) 2016/679 7. panta 3. punkts.

Regulas (ES) 2016/679 7. panta tresa dala.

29. panta datu aizsardzibas darba grupas viedoklis 2/2017, 23.06.2017.

Piecjams: http://ec.europa.eu/newsroom/article29/item-detail.cfm?item

id=610169 (skatits 22.10.2018).Pieecjams: http://ec.europa.cu/newsroom/
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article29/item-detail.cfm?item_id=610169 (skatits 22.10.2018).

29. panta datu aizsardzibas darba grupas viedoklis 8/2001,16.12.2001.
Pieejams: http://ec.europa.eu/newsroom/article29/item-detail.cfm?item
1d=629492 (skatits 24.10.2018).

Regulas (ES) 2016/679 43. apsverums.

Regulas (ES) 2016/679 19. apsvérums.

“Personu datu apstrades tiesibaizsardzibas iestades likums” izstrades procesa
(redakcija uz 2017. gada 27. septembri). Pieejams: https://www.tm.gov.lv/
lv/cits/pazinojums-par-lidzdalibas-iespejam-likumprojekta-personu-datu-
apstrades-tiesibaizsardzibas-iestades (skatits 22.10.2018).

Regulas (ES) 2016/679 7. panta 4. punkts.

29. panta datu aizsardzibas darba grupas viedoklis 6/2014, 09.04.2014.
Pieejams: http://www.dataprotection.ro/servlet/ViewDocument?id=1086,
16.-17. Ipp., (skatits 25.10.2018).

Regulas (ES) 2016/679 32. apsvérums.

29. panta datu aizsardzibas darba grupas viedoklis 15/2011, 13.07.2011.
Pieejams: https://www.pdpjournals.com/docs/88081.pdf, 17. Ipp. (skatits
25.10.2018).

Regulas (ES) 2016/679 5. panta 1. punkta a) dala.

Regulas (ES) 2016/679 39. apsverums.

Regulas (ES) 2016/679 42. apsverums.

Regulas (ES) 2016/679 32. apsvérums un 7. panta 2. punkts.

29. panta datu aizsardzibas darba grupas viedoklis 15/2011, 13.07.2011.
Pieejams: https://www.pdpjournals.com/docs/88081.pdf, 20. Ipp. (skatits
25.10.2018).

Regulas (ES) 2016/679 58. apsverums.

29. panta datu aizsardzibas darba grupas viedoklis 15/2011, 13.07.2011.
Pieejams: https://www.pdpjournals.com/docs/88081.pdf, 20. Ipp. (skatits
25.10.2018).

Eiropas Savienibas Tiesas Lielas Palatas 05.10.2004. spriedums lieta Nr.C
397/01 — C 403/01 Bernhard Pfeiffer u.c. pret Deutsches Rotes Kreuz,
Kreisverband Waldshut eV. Pieejams: https://eur-lex.europa.eu/legal-content/
LV/TXT/?uri=CELEX:62001CJ0397 (skatits 25.10.2018).

Regulas (ES) 2016/679 32, 42. apsvérums.

Regulas (ES) 2016/679 32. apsvérums.

Regulas (ES) 2016/679 9. panta 2. punkts, a) apakSpunkts.

Regula (ES) 2016/679 7. panta 2. punkts.

Eiropas Parlamenta un Padomes Direktiva 95/46/EK, 24.10.1995, “Par
personu aizsardzibu attieciba uz personas datu apstradi un $adu datu brivu
apriti” 2. pants, h) dala. Pieejams: https://eur-lex.curopa.cu/eli/dir/1995/46/
oj/?locale=LV

Eiropas komisijas priekslikums Eiropas Parlamenta un Padomes regulai par
fizisku personu aizsardzibu attieciba uz personas datu apstradi un $adu datu
brivu apriti, 25.01.2012., 3.4. punkts. Pieejams: https://eur-lex.curopa.cu/
legal-content/EN/ALL/?uri=celex%3A52012PCO0011.

Eiropas komisijas priekslikums Eiropas Parlamenta un Padomes regulai par
fizisku personu aizsardzibu attieciba uz personas datu apstradi un $adu datu
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brivu apriti, 15.12.2015. Pieejams: http://www.statewatch.org/news/2015/
dec/eu-council-dp-reg-draft-final-compromise-15039-15.pdf, 7. punkts.

32 Fizisko personu datu aizsardzibas likums 11. pants, 1) apakSpunkts.

33 Regulas (ES) 2016/679 42. apsvérums, ka ari 7. pants, 1. punkts.

3* Eiropas komisijas tiesas spriedums lieta Nr. C 54/07 Firma Feryn NV pret
Eiropas Kopienu Komisiju ,,Direktiva 2000/43/EK — Diskrimingjosi
personala atlases kritériji — PieradiSanas pienakums — Sankcijas”.
Piecjams: http://curia.europa.cu/juris/document/document_print.
jsf;jsessionid=9ea7d2dc30dbabf76c1dbSaf42eS5abfacc19ae54bf89.

35 Regulas (ES) 2016/679 5. panta 1. punkta c) apak$nodala.

3¢ Eiropas kopienas tiesas spriedums SpA Eiropas Kopienu Komisija pret Anic
Partecipazioni, 08.07.1999, Pieejams: https://eur-lex.curopa.cu/legal-content/
LV/ALL/?uri=CELEX:61992CJ0049, 95., 96. punkti.

37 Regulas (ES) 2016/679 6. panta 1. punkta a) apak$punkts.

3% Eiropas Savienibas Tiesas Lielas Palatas 13.05.2014 spriedums Nr.
C-131/12 Spanijas personas datu aizsardzibas institlicijas pret Google.
Pieejams: http://curia.europa.cu/juris/document/document.

AHHOTaNud

B mae 2018 roma BcTymunam B crily OOHOBIEHHBIC TpaBHIIA
00pabOTKM TEPCOHANBHBIX JIAaHHBIX, YCTaHOBJICHHbIE OOIUM
pernmamenToM 1o 3amte qaHHbiX (Permament EC 2016/679 ot 27
anpens 2016 r.). Hoserit permamenTr GDPR (GDPR — General Data
Protection Regulation) ycraHaBnmuBaeT BBICOKHME TpeOOBaHUS B
OTHOLICHUU (OPMBI MOJTYUYCHHUSI COINIAcUsi Ha OOpabOTKY JaHHBIX.
OcHoBHO Tpo6aemMoii B 06:1acTi 00pabOTKU JAHHBIX HA OCHOBAaHUU
coracusi cyObeKTa ABIseTCS CIIOXKHAS POPMYTHUPOBKA 3aKOHOIATEIS,
TaK KaK OCHOBOIIOJIATAIOLINE MPUHIMIIEI TMPUMEHEHHUSI COTIACHS
CyOBEeKTa OCTaJHCh MPAKTHYECKH HEU3MEHHbIMH, a (opma ux
peann3alui U TPaHHIbI MPUMEHEHHs CYIIECTBEHHO M3MEHWIINCH,
YTO JeJaeT 3TOT CHocoO MpaBOBOM 0OPaOOTKM IaHHBIX OTHUM
W3 CIIOKHBIX Ha JAHHBIA MOMEHT. B IaHHON cTarbe JaH aHaIu3
opuaAnYecKoil GopMbl cormacusi CyObeKTa ¢ OCHOBOTIOJIATAIOIUMU
NPUHIUIAMHA 00pabOTKM JaHHBIX HAa OCHOBAHUU MOCIEIHUX
UCCIIeIOBaHUK ~ pabodeld  Tpymmbl, KOTopas  pa3pabarbiBaia
BBILICYTTOMSHY THIH PETJIAMEHT.

Taxke mpoaHATU3UPOBAHBI  BO3MOXHBIE  HEIOCTATKU B
pabote omeparopa NaHHBIX U U3y4YCHBI HEOOXOJMMBIC YCIOBHUS H
MPEINOCHUIKMA B OTHOIIEHUH COOJIIOICHUS MpaB CyObeKTa JTaHHBIX.
Cornacue cyObekTa Ha 00pabOTKy €ro MepCOHANbHBIX JAHHBIX
MOXET BBIPaKaThCs B pa3HOM (hopMe, HO PE3yMITIIUS TOKA3bIBAHHS
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HAJM4YWs TAaKOTO COTJIACHsl, a TaKKe OTHECEeHHE 00paldaThIBa€MBIX
OOIIETOCTYMHBIX TMEPCOHANBHBIX JAHHBIX K COOTBETCTBYIOLICH
KaTeropuy BoO3Naralorcst Ha omeparopa. OTIENbHO B CTaThe
aHAMM3UPYEeTCs LIETIEBOM XapaKTep, a IMEHHO, 4TO Ielu 00paboTKu
MePCOHATBHBIX JaHHBIX TOJKHBI COOTBETCTBOBATH LIEJISIM UX cOopa,
MTOJTHOMOYHSIM OTIepaTopa, 00beMy 00padaThIBAEMBIX TEPCOHATBLHBIX
JTaHHBIX, pPacCMaTPHUBAETCS MPHUHIIMIT 3alpelieHus O0beTuHEHUS
pa3HBIX 1enel 00paboTKM JaHHBIX, HECOBMECTHMBIE IIEJIH U T. 1.

BBuay Toro, 94To MHCTUTYT corfacusi CyObekTa Ha 00paboTKy
JTAHHBIX TOJNBKO (hopMHpYyeTCs U Kakas-IuOo cyneOHas MpaKTHKa,
OCHOBaHHAasi Ha HOBBIX MOJIOKEHHUSIX, €IIE OTCYTCTBYET, JaHHAsI TEMA
OYEeHb aKTyaJbHAa KakK AJs JIOOOTO CyObeKTa MaHHBIX, TaK M IS
orepaTopoB, 00padaTHIBAIONINX WU COOMparoIuXcsi 00padaThiBaTh
JaHHbIE CyOBEKTa, T0JIarasch Ha ero corjiacue.

119



120

Administrativa un Krimindla Justicija Nr. 3/2018

JURIDISKAIS PIENEMUMS
KA PIERADISANAS PIENAKUMA
PARCELSANAS PAMATS!

Mg. iur. Edgars Golts,

Baltijas Starptautiskas akadémijas vieslektors,

Biznesa augstskolas “Turiba” studiju programmas “Juridiska
zinatne” doktorants, zvérindts advokats, Latvija

Abstract

This work is part of the author’s research promotion work on
evidence in tax law. The author establishes in his work the objective
of examining the legal assumption — the presumption, replacing the
evidence in the dispute, which, in turn, is the basis for transferring
the burden of proof to the other party involved in the dispute. The
author comes to the conclusion that the burden of proof, whether
transferable or not, has been transferred to the opposing party in cases
where the evidence has been replaced by a presumption. The author
uses scientific methods in his work: analytical, inductive (cognition),
monographic or descriptive, quantitative, qualitative method. The
author examines the grounds of proof and the interaction of legal
presumption only in the field of public law, in particular in criminal
procedural and administrative infringement proceedings. In this
work, as in previous works, the author examines procedural issues
of administrative offences identical to criminal law, based on the
notion that administrative violation rights are viewable like criminal
matters, on the same principles and standards of evidence.

Keywords: tax law, legal assumption, presumption, transferring
the burden of proof

! Pétijums prezentéts Starptautiskaja zinatniski praktiskaja konference

“SABIEDRIBA. CILVEKS. DROSIBA. 2018” 2018. gada 27., 28. aprili,
Riga. Konferences rikotaji Baltijas Starptautiska akadémija, Society for Baltic
Security, Rigas Stradina universitates Juridiska fakultate

http://dx.doi.org/10.17770/acj.v3i84.3464
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Ievads

Sis raksts ir dala no autora promocijas darba pétijuma par
pieradijumiem nodoklu tiesibas. Raksta mérkis ir izpétit juridiska
piep@émuma — prezumpcijas nozimi, aizstajot ar to pieradijumus
strida, kas, savukart, ir pamats pieradiSanas nastas parnesanai uz strida
iesaistito otro pusi. Autors nonak pie secinajuma, ka pieradijumu nasta
vai nu tiek parcelta pret€jai stridus pusei gadijumos, kad pieradijums
ir ticis aizstats ar prezumpciju, vai arl netiek. Darba izmantotas
zinatniskas metodes — analitiska metode, kura veselais domas vai
faktiski tiek sadalits sastavdalas un tiek apskatitas §1s atseviskas dalas;
sintézes panémiens, kura atseviski pétama objekta elementi domas
vai praktiskaja darbiba tiek savienoti vienota veseluma, lai pétitu to
kopsakarus; induktivo (izzinas) metodi, kura lauj izdarit visparigus
spriedumus un secindjumus uz atseviSku sist€mas elementu vai
procesu pétijuma pamata, t. i., no atseviska uz visparigo; deduktivo
metodi, kurd secinajumi par atseviskiem sistémas elementiem, to
Ipasibam vai paradibam ar logisku nepiecieSamibu izriet no viena
vai vairakiem vispariga rakstura atzinumiem par visu sistému vai
klasi, pie kuras elements pieder; monografisko jeb aprakstoso
metodi, ar kuras palidzibu tiek veidoti interpret€jumi no pieejamas
informacijas, datiem; kvantitativo metodi, kura ieklauj statistiskus
saltdzinajumus un skaitlus; kvalitativo metodi, kura ieklauj p&tijumu
veicgju atzinumu cit€jumus. Darba apskatita pieradiSanas pamatu
un juridiskas prezumpcijas mijiedarbiba tikai publisko tiesibu joma,
konkréti — kriminalprocesualajas un administrativo parkapumu
procesa tiesibas. Saja darba, tapat ka iepriek$Gjos, administrativa
parkapumaprocesualie jautajumipétitiidentiski kriminaltiesiskajiem,
saskana ar Eiropas Cilvektiesibu tiesas atzinu', ka administrativa
parkapuma tiesibas skatamas Iidzigi ka kriminallietas, p&c tiem
pasiem principiem un pieradijumu standartiem.

Juridiska piepémuma un pieradiSanas pienakuma parcelSana

Juridiskas prezumpcijas institiits tiek pielietots procesualajas
tiesibas, risinot virkni jautajumu, kas saistiti ar pieradiSanu strida
risinaSana. Gadijumos, kad pieradijumi par kadu faktu nav
ieglistami, vai arl to iegiiSana ir parak sarezgita un nelauj efektivi
atrisinat stridu, pieradijumu aizstaj ar prezumpciju — juridisku
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piepémumu, ko izmanto, neparkapjot pieradiSanas standartus.
Popularakais juridiskais pienémums ir nevainiguma prezumpcija.
Sads piepgmums ir pamatots ar Latvijas Republikas Satversmes>
92. pantu, kura tiek noteikts, ka neviens, iekams vina vaina nav
pieradita ar likumu, nav vainojams. Vienlaicigi $1 augstd norma
uzliek pieradiSanas pienakumu tai strida pusei, kura apgalvo, ka otra
ir veikusi pretlikumigu darbibu.

Juridiska pien@émuma jégu un pielietojumu var izskaidrot ar
vienkarSu pieméru, proti, Janis Annai nozog naudas maku, nav
liecinieku, maku pie Jaga nevar atrast, un ari citu pieradijumu nav,
atskaitot Annas teikto, ka manta zudusi. Pieradijumu nasta gulas
uz Annu, pienemtajos un atzitajos pieradiSanas standartu ietvaros,
jo miisdienas izmantot viduslaiku inkvizicijas metodes, lai iegiitu
pieradijumus, nav atlauts un nav pielaujams, ta ka nav pieradijumu,
tad tos “aizstdj” juridiskais pien€mums, ka Janis nav nozadzis Annas
maku. Juridiskais spriedums ir, ka Janis nav zaglis, kaut arT ir Annas
maku panémis, un patiesiba ir tada, ka Janis ir zaglis. Kas tad ir
patiesiba? Pirmaja mirkl1 — viss ir Joti vienkars$i — patiesiba ir tas, kas
eksisté patiesam. Bet ka jasaprot §1 ”patiesa eksistéSana”? Vai ta ir
istenibas faktu objektiva realitate vai tas ka to interpretéjam mes, vai
ta ir miisu parlieciba $1s interpretacijas patiesuma?’ Ka tad ir patiesiba
— Janis nozaga vai nenozaga maku? Atbilde ir tikpat vienkarSa un
vienlaikus sarezgita, ka pats jautajums. Patiesiba ir japierada, lai
atrisinatu stridu par Annas maka pazuSanu vai nozagSanu. Patiesiba
un pieradijums ir divi dazadi izzinas aspekti. Patiesiba ir objektiva
taja zina, ka tas saturs ir neatkarigs no miisu apzinas — attieksme pret
noteiktas domas saturu nevar mainit to atbilstibu vai neatbilstibu
istenibai*. Tacu, kamér patiesibas saturs nav pamatots, atbilstosi
atzinumi paliek varbiitiga piepémuma, hipot€zes vai versijas statusa’.
Strida risinasana par Annas maka pazuSanu un, lai noskaidrotu, vai
Janis ir maku panémis, noskaidrojams ir jautajums, kuram un kas ir
japierada, un kada veida, un, butiski, lai strids turklat tiktu atrisinats
taisnigi. Juridiska valoda izsakoties, ir janoskaidro, uz kuru gulstas
pieradiSana nasta, kas ir pieradijuma priekSmets, kadi ir pieradijuma
standarti un kada veida tiek nodroSinats taisnigums. Taisnigumu
paSsaprotami nodroSina tiesibas, jo tiesiskam taisnigumam jabut
stipram un tiesibu varai jabut taisnigai®, jo, lai arT no vienas puses,
strids jarisina (jatiesa) péc patiesibas, bet, no otras puses, noteikti
javadas no likuma, un tikai tad $1s abas orientacijas var savienot, ja
likums pats arT satur patiesibu’.
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Lai atklatu noziegumu ka pagatnes notikumu, to var pieradit
tikai ar tagadné€ atrodamu zigu un faktu palidzibu, jo ikviena
lieta pieradiSana ir procesualo darbibu galvena sastavdala; no
tas pareizuma un pamatotibas atkariga objektivas patiesibas
noskaidrosana lieta®. Pieradit (autors — darit pieradisanu) var vienigi
ar pieradijumu palidzibu. Pieradijumus savac, parbauda un noverte
ar mérki noskaidrot patiesibu’. PieradiSana ir procesa dalibnieka
darbiba, kas izpauZzas ka pieradiSanas priekSmeta ietilpstoSo apstaklu
esamibas vai neesamibas pamato$ana, izmantojot pieradijumus'’.
Pieradijumu teorija ka kriminalprocesa zinatnes sastavdala joprojam
pastav pretrunas, nosakot pamata terminus $ai teorijai — pieradiSana
un pieradijumi. Ka redzams, pieradiSanas teorija, vai pieradijjumu
teorija, ir neatpemama procesualo tiesibu sastavdala''. Noteikta
procesuala kartiba un tas iev@roSana var atrisinat stridu taisnigi,
vismaz taja izpratng, ka to uz konkréto bridi tiesibu normas ir
noteikusi sabiedriba. Gan izveidojoties procesualajai kartibai
veésturg, gan ari tai attistoties un pilnveidojoties, ta ieklauj cilvéces
domas konkrétaja perioda par taisnigumu, pienemamu kartibu stridu
risinasana, izmantojot tas pieradiSanas un izzinasanas iespé&jas, kadas
pastav konkrétaja bridi, un taisnibas izpratne vienmér ir pavadijusi
cilvéci $aja cela.

PieradiSanu var definét ka normativi reglamentétu un logiski
pamatotu darbibu, kas vérsta uz pagatnes apstaklu izzinaSanu
pieradijumu novértéSanas procesa, noskaidrojot nozimigus juridiskos
faktus pieradisanas priekSmeta noteiktajas robezas'’. Senators J.
Balodis 1938. gada ir teicis, ka taisniba tautu paaugstina, ar parliecibu
apgalvojot, ka netaisniba, nepatiesiba un meli tautu pazemo, grauj
vinas pascienu, godu un labo slavu, tie visi ir liels sadzives launums,
pret kuru ir jacinas ne tikai atseviskiem individiem, vinu Saurakas
kopdzives attiecibas, bet tie visiem iesp&jamiem lidzekliem jaapkaro,
arT sabiedribai un valsts varai'.

Atgriezoties pie Annas gadijuma domajams, ka ir janoskaidro
un japierada ar pieradijumu palidzibu un, ieklaujoties procesualaja
kartiba, — “tas dienas notikumu” redz€jums no Sodienas skatupunkta
caur pieejamo pieradijumu prizmu. Kas tad ir pieradijjumi un to
priekSmets? Par pieradijumiem uzskata jebkurus faktus, kurus var
saprotama veida nodot otrai personai'?, bet pieradiSanas priekSmets,
vienkarsoti sakot, ir tas, kas ir japierada'®. Ar pieradijumu palidzibu
nevis tiek noskaidrota patiesiba, bet gan tiek pamatota nodarfjuma un
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citu apstaklu esamiba vai neesamiba'®. Pieradijums ir fakts, kas kaut
ko apstiprina, slédzienu sisteéma, ar kuru palidzibu tiek iegiits jauns
spriedums par notikuso'’. No sacita izriet, ka pieradijums ir Annas
sniegta informacija, kur Annas lieciba ir pieradiSanas Iidzeklis, bet
Anna pati ir So pieradijumu avots'®. No vienkarsa pieméra skaidrs ir
viens, ka Annas maks nav vinas valdijuma un Annai ir aizdomas, ka to
izdarijis Janis. Sadas zinas ka pieradijumu iegiistam no pieradfjuma
avota (Annas) ar pieradiSanas Iidzekla (liecibas) palidzibu. Vai ar
to ir pietiekosi, lai varétu spriest, ka Janis ir nozadzis Annas maku?
Saja bridi ir jaapskata pieradiSanas robezas (standarts). Tiesibu
doktrina, it 1pasi arvalstu, tiek nodaliti dazadi pieradiSanas standarti,
vai precizak pieradiSanas robezas. Piem&ram, tiek noraditi tadi
pieradiSanas standarti ka sapratigas aizdomas, iesp&jams pamats,
pieradijuma parsvars, skaidri un parliecino$i pieradijumi, pari
sapratigam Saubam.

Latvijas tiesibu doktrina un procesualajas tiesibas iepriekSminétie
pieradiSanas standarti ar1 ir pazistami ar kadu no minétajiem vai
nedaudz atSkirigiem nosaukumiem. No mingtajiem pieradiSanas
standartiem par zemako pienemts uzskatit sapratigu aizdomu
standartu, bet par augstako — pari sapratigam Saubam'.
Administrativo parkapumu procesa un kriminalprocesa pastav
visaugstakais pieradiSanas standarts — pari sapratigam Saubam?®,
un $o un visus pargjos pieradiSanas standartus nosaka likums, nevis
stridus dalibnieki, pat ne tiesa vai tiesnesis?'.

PieradiSanas priekSmets un ta robezas (standarti) ir divi
savstarpgji saistiti un savstarp&ji atkarigi jédzieni, jo pirmais
atspogulo pieradiSanas mérki, bet otrais — Ilidzeklus mérku
sasniegSanai*’. Visparinot pieradiSanas priekSmetu strida, var teikt,
ka pieradiSanas priekSmets ir visi tie apstakli, kadi ir noraditi, bet,
ja kaut kadi apstakli nav noraditi, tad tie nevar bt par pieradiSanas
priek§metu®. Ka izvertét un noteikt, vai Annas sniegta informacija
par Jana pretlikumigo ricibu stav pari sapratigam Saubam? Vai ar to
ir pietiekami, lai nospriestu, ka Janis ir zaglis, jo ir papémis Annas
maku? Un vai Annai tas ir japierada? Saja bridi, biitu jarisina jautajums
par pieradiSanas pienakumu. RomieSu tiesibas — pierada tas, kas
apgalvo, tome&r apskatamaja pieméra, pieradiSanas pienakums piekrit
Annai. PieradiSanas pienakums (lat. onus probandi — pieradiSanas
nasta) ir noteikums jebkura procesa, tai skaita kriminalprocesa
un administrativa parkapuma procesa, saskana ar kuru procesa
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dalibniekiem ir pienakums pamatot tadu apstaklu esamibu, kuriem ir
bitiska nozime lietas izskatiSana**.

PieradiSanas teorija tiek nodaliti divi pieradiSanas nastas
veidi: parliecinaSanas nasta un pieradijumu iesniegSanas nasta.
ParliecinaSanas nasta ir tiesas parliecinasana par lietd nozimigu faktu
patiesumu vai pietiekamu iesp&jamibu, kas tiek Tstenota, pamatojoties
uz visiem lieta esoSajiem pieradjjumiem un nepiecieSamajas
pieradiSanas standarta robezas. Savukart pieradijumu iesniegSanas
nasta tiek definéta ka pusei uzliekams pienakums iesniegt pietiekoSus
pieradijumus lietai, lai to var€tu izspriest tiesa, skaidrojot, ka
“pieradijumu iesniegSanas pienakums” ir nevis pienakums pieradit
stridigus faktus, bet gan izraisit stridus lietu®.

Kriminalprocesa atSkiras ne tikai valsts un personas pilnvaru
apjoms, bet arT butiski atSkiras pieejamie resursi, tapec vainotajai
personai ir tiesibas aktivi nesadarboties un nepalidzet atklat
noziedzigus nodarfjumus. Sadas tiesibas kliist vértigas un palidz
nodroSinat to, ka valsts patstavigi un efektivi izpilda tai uzlikto
pienakumu pieradit personas vainu, ka arl tiesiski un pamatoti
konstatét personas vainu un neparsniegt pilnvaru robezas. Personas
vainiguma pieradiSana ir apstdzibas puses pienakums®*. Misu
situacija, kad vienkar§ibas péc Anna iemieso ar1 valsts funkcijas,
redzams, ka viennozimigi un neparprotami Jana vaina japierada
Annai.

Praksé veérojamie prettiesiski méginajumi parlikt pieradiSanas
pienakumu uz aizdomas turétajiem vai apsiidz€tajiem beidzas ar
viniem nelabvéligiem izmekl&taja vai tiesas lémumiem (liguma
noraidiSana, pat lietas izbeigSana, notiesajoSs spriedums, lémums
par stdzibas par spriedumu noraidiSanu), kas tiek motivéti ar
to, ka apsiidz€tais vai vina aizstavis nav iesniegusi parliecinoSus
pieradijumus par nevainigumu. Ir jaatceras ari, ka japierada ne tikai
apstakli, kas pierada vainu?’. Tatad, uz Annu gulstas pieradijumu nasta
un japierada vaina, bet Janim nav japierada savs nevainigums. Sadu
priviligetu tiesibu Janim nodrosina Latvijas Republikas Satversmes
92. pants, kura noteikts, ka ikviens uzskatams par nevainigu, ickams
vina vaina nav atzita saskana ar likumu. Vienlaicigi §1 augsta norma
uzliek pieradiSanas pienakumu tai stridus pusei, kura apgalvo, ka
otra ir veikusi pretlikumigu darbibu. Latvijas Republikas Satversmes
92. panta otraja teikuma nostiprinata nevainiguma prezumpcija ir
viens no tiesiskas valsts pamatprincipiem.
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Lidz §im Latvijas Republikas Satversmes tiesa nevainiguma
prezumpciju vertejusi ka tiesibu uz taisnigu tiesu elementu
kriminallietas un administrativo parkapumu lietas. Lai izvertétu
apstridéto normu atbilstibu nevainiguma prezumpcijas principam,
Satversmes tiesa visupirms noskaidro, vai apstridétas normas
reglamenté tadu tiesibu jomu, uz kuru attiecinama nevainiguma
prezumpcija, vertgjot: konkréta nodarfjuma kvalifikaciju, to saistot
ar kriminaltiesibam; nodarfjuma raksturu un smagumu; attiecigajai
personai par nodarfjumu draudosa soda bardzibu?®.

Nevainiguma prezumpcijas princips ir noteikts Eiropas Savienibas
Pamattiesibu hartas* 47. un 48. panta, Eiropas Cilvektiesibu un
pamatbrivibu aizsardzibas konvencijas 6. panta*® un Starptautiska
pakta par pilsoniskajam un politiskajam tiesibam 14. panta,’’
Vispargjas cilvektiesibu deklaracijas 11. panta*’, Latvijas Republikas
Satversmes 92. pantd. Nevainiguma prezumpcija ir juridiskais
pien@mums, ka persona nav vainiga Iidz netiek pieradits pret&jais, un
Sis juridiskais pieneémums nostiprinats ka vispargjs tiesibu princips.

Kas tad ir prezumpcija tiesibas? Prezumpcija — juridiska
prezumpcija (lat. praesumptio iuris) pazistama jau romiesu tiesibas,
kurtapastaveéjakaidealashéma, modelis, t. 1., juridisko faktu juridiska
konstrukcija, ko paredz atbilstoSas tiesibu normas, kur tiek atziti
par patiesiem apgalvojumi ka pieraditi fakti. Prezumpcija ir 1pasSa
juridiska konstrukcija, kura ir tuvu virtualajai realitatei. Prezumpcija
ir ticams apgalvojums, I1dz tiek pieradits pret&jais*. No ieprieks teikta
izriet, ka nevainiguma prezumpcija ir ticams apgalvojums, ka persona
nav vainiga lidz netiek pari sapratigam Saubam pieradits pretéjais.
Misu pieméra Annai ir japierada, ka, izslédzot sapratigas Saubas,
var apgalvot un pieradit, ka Janis ir nozadzis maku. Ta ka jebkurs
strida izSkirums ir tikai varbiitibas (iesp&amibas) novertéjums,
jo pieradamais ir jaskaidro ar iesp&jamo, lidz ar to pieradiSana ir
tikai apzZim&jums noteikta Itmena iesp&jamibai, tam, ka specifiskais
fakts vai stavoklis eksisté*. Ja Janis neatzistas maka nozagSana,
juridiskais fakts ir, ka maks ir nozagts, bet to nav izdarTjis Janis.
Pienemot, ka Janis izmanto jau min€to nevainiguma prezumpcijas
principu un tiesibu neliecinat pret sevi, un atceroties, ka Janim savs
nevainigums nav japierada, strida iz§kirums ir, ka Janis nav parkapis
Annas mantiskas intereses un nav radijis nekadu kait€jumu. Vai tads
strida izSkirums ir taisnigs? Anna noteikti iebildis. Varbiit uzlikt
pienakumu Janim pieradit savu nevainigumu, un, vai Jana tiesibas ir
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absoliitas? Latvijas Republikas Satversme tiesi neparedz gadijumus,
kuros tiesibas uz taisnigu tiesu vartu ierobezot, tomer §is tiesibas
nevar uzskatit par absolitam®’.

Latvijas Republikas Satversme ir vienots veselums, un taja
ietvertas normas ir interpret§jamas sist€émiski. Pienémums, ka
konkrétam pamattiesibam vispar nevartu noteikt ierobezojumus,
nonaktu pretruna gan ar Latvijas Republikas Satversme garant&tajam
citu personu pamattiesibam, gan arT ar citam Satversmes normam®°.
Pieméram, tiesibas uz pieeju tiesai var ierobezot, bet ir japarbauda,
vai ierobeZojums ir attaisnojams, proti, vai:

1) tas ir noteikts ar likumu;

2) tam ir legitims mérkis;

3) tas ir saméerigs®’.

Secinams, ka pastav zinami apstakli, kad $adas tiesibas ir
ierobeZojamas.

Pretgji nevainiguma prezumpcijai, fakta legala prezumpcija
pieradiSanas nastu parliek uz iesp&ami vainigo personu. Legalas
prezumpcijas ka jebkura juridiska pienémuma pamata ir varbitiba,
nevis patiesiba®®, un ka jau procesualai prezumpcijai mérkis ir noradit
uz pusi, kurai uzlikta pieradisanas nasta®.

Apskatot citus juridisko piep€émumu pielietoSanas gadijumus,
ka, pieméram, kartela parkapumus, ir nostiprinats pienémums, ka,
konkurentiem fiks€jot cenas, ir radits kait€jums, un atbildétajam
ir jasniedz pieradijumi, lai atspékotu $adu pienémumu®, vai arf,
PazinoSanas likuma* norma nosaka dokumenta sanemSanas
prezumpciju, ka dokuments, kas pazinots ka ierakstits pasta siitijums,
ir pazinots septitaja diena péc ta nodoSanas pasta. So prezumpciju
adresats var atspekot, noradot objektivus iemeslus, kas bijusi par
Skeérsli dokumenta sapemsSanai. Dokumenta pazinoSana speka ir
adresata lidzdarbibas princips. Tas nozimé, ka paSam adresatam ir
pienakums lidzdarboties dokumentu aprité, pieméram, nodrosinot
faktisku sasniedzamibu noraditaja adres€, ripé€joties par savas pasta
kastites kartibu, rtpé&joties par dokumentu sagpemoso personalu.
Lidzdarbibas pienakumaneizpildiSanas gadjjumaadresats, iesp&jams,
var izvairities no dokumenta faktiskas sanemsSanas, bet nevar
izvairities no dokumenta sanemsanas tiesiska nozimé (Pazinosanas
likuma 8. panta treda dala un 3. panta piekta dala)*. Saja gadfjuma
adresats nesanem sitljumu, bet juridiskais apgalvojums jeb strida
iz8kirums ir tads, ka persona So siitijumu ir sapeémusi, I1idzigi ka
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gadijuma ar Annu, kad nevar pieradit, ka maku nozadzis Janis, kaut
patiesiba ta ir, bet juridiskas sekas izriet no strida juridiska izSkiruma,
proti, nav pari sapratigam Saubam pieradams apgalvojums, ka Janis
ir nozadzis maku.

Ar1 fakta legala prezumpcija nav absoliita. Tas apSaubiSanas
krit€riji ir sapratigu Saubu radiSana par skatamajiem apstakliem,
ieveérojotsamerigumu faktalegalas prezumpcijasapjomaunsaglabajot
efektivas aizstavibas tiesibas un nevainiguma prezumpciju®.

Fakta legalas prezumpcijas nostiprinaSana tiesibu normas
un piemeroSana jaieveéro sameériguma princips un nevainiguma
prezumpcija, ka arl japaredz efektivas iesp€jas fakta legalo
prezumpciju atspékot. Fakta legala prezumpcija nedrikst partapt
vainas prezumpcija. Ja privatpersona apSauba likuma prezumétu
faktu, tai jabut iespEai paust pamatotas Saubas par Sadas
prezumpcijas atbilstibu istenibai un pieradit pretejo. Turklat, lai
fakta legalo prezumpciju vispar varétu piemerot, valstij vispirms ir
japierada personas prima facie (latv. — pirmaja mirkli) saistiba ar
parkapumu*. Tadgjadi, reducgjot augstak minéto uz autora piedavato
vienkarSoto un visparinato pieméru, apstaklos ja Janis, iesp&jams,
biitu iegadajies kadu mantu un apstaklos, ka vinam ieprieks $adu
lidzeklu nav bijis, un Annas maka tiesi tadi lidzekli ir atradusSies,
tad Janim varétu uzlikt pienakumu pieradit lidzek]u rasanas avotu.
Tada gadijjuma Janim bitu savu lidzeklu izcelsmes pieradiSanas
nasta, neskatoties uz nevainiguma prezumpciju un tas principu
ievérosanu. Sada vienkar$a un vispar saprotama pieméra redzams,
ka pieradiSanas nasta var tikt parcelta no vienas strida puses otrai,
lai strida risinaSana un izskirSana biitu taisniga. Autors vienkarsojis
pétijuma aprakstito izdomato pieméru, apzinoties, ka juridisko
normu un principu mijiedarbiba ir daudz sarezgitaks process, it
seviski starpdisciplinaru stridu jomas.

Secinajumi

P&tot juridisko pien@mumu jédzienu un biitibu, var secinat, ka:

1. Juridiskais pien@mums procesualajas tiesibas tiek izmantots
ka pieradijumu “aizstajejs”, aizpildot pieradijumu “robus”
stridu izskirSana.

2. Juridiska strida iz8k1r&js nevar noskaidrot un nenoskaidro
patiesibu, bet nonak pie juridiska slédziena, izvert€jot
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pieradijumus, un, ja pieradijumu trikst vai tie ir nepietiekami,

pieméro juridiskos pienémumus.

3. Procesualajas tiesibas juridiska pien@muma pielietoSanas
gadijuma var tikt mainita pieradiSanas nasta no vienas strida
puses uz otru.
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AHHOTaANUA

JanHas crarbs mpejacTaBisieT co0ol YacTh aBTOPCKOTO JMCCEPTallMOHHOTO
HCCIIEIOBAaHUSA O JIOKA3aTeJIbCTBAX B HAJIOTOBOM 3aKOHOJATENbCTBE. ABTOD
MIPUXOAUT K BBIBOXY, UTO OpeMsl JIOKa3bIBaHHs, IIEPEAABACMOT0O MM HET, MOXKET
OBITB IIepeIaHoO MPOTHBOIIOJIOKHON CTOPOHE B TEX CIIydasx, KOT/a JOKa3aTreJibCTBa
OBUTH 3aMEHEHBI IPe3yMITLUeH. ABTOpP pacCMaTpHBaeT OCHOBAHUS JOKa3bIBAHUS
W B3aUMOJEICTBUE IPABOBOM NpE3yMIIMK B OOJacTH NyOIMYHOTO Mpasa,
B YAaCTHOCTH, B YTOJIOBHOM U MPOIECCYaIbHOM CYJIONPOU3BOJACTBE. ABTOD
paccMaTpuBaeT aJAMUHHCTPATUBHBIC IMPOLEAYypPHBIE BOIMPOCH! MPOLECCYaNbHbIX
HapylleHUH B WICHTUYHOM YIOJIOBHOM IpaBe Ha ocHoBaHMHU BbIBoJa ECIIY o
TOM, YTO IMpaBa aJAMUHUCTPATUBHOTO MPAaBOHAPYIIEHUS PAaCCMATPUBAIOTCS TaK
e, KaK YTOJIOBHBIE JI€J1a, B COOTBETCTBUU C TEMHU 7K€ MIPUHIUIIAMU U CTaHjapTaMU
JIOKa3bIBaHMUS.
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iesniegto rakstu noformésanas noteikumi
(vadlinijas rakstu autoriem)

1. Raksti, kurus iesniedz public€Sanai zinatniski teorétiskajam
zurnalam“AdministrativaunKriminalaJusticija”,ir problemorienteti
un satur zinatniskas pétniecibas vai zinatniskas jaunrades
elementu, proti, tie risina kadu tiesibu zinatnes problémjautajumu
un satur zinatniska rakstura novitati. Iesniegtajam rakstam jabut
originalam, t.i.,, tas nedrikst bat ieprieks publicts vai iesniegts
publicéSanai citos zinatniskajos izdevumos. Raksts tiks anonimi
recenz@ts. Recenzenti izvertes raksta satura atbilstibu pétitajai témai,
teksta zinatnisko kvalitati un novitati. Ja rakstu iesniedz studgjosais,
tas jaiesniedz kopa ar zinatniska vaditaja recenziju.

2. Rakstu var iesniegt latvieSu, anglu, vacu vai krievu valoda.

3. lesniegta raksta apjomam vajadz€tu bit ne mazakam par
0,5 autorloksném (20 000 rakstu zimes, ieskaitot atstarpes) un
nevajadzetu parsniegt 1 autorloksni (40 000 rakstu zimes, ieskaitot
atstarpes).

Tekstam ir jabut Microsoft Word formata. Lapas izmérs — A4.

Lapas malas: kreisa mala — 2,5 cm, laba mala — 2 cm, aug$gja un
apaksgja mala — 2 cm.

Izmantojamais fonts — Times New Roman.

Starprindu intervals — Single.

Atkape rindkopas sakuma (7ab) — 0.5 cm.

Atstarpes starp vardiem un péc pieturzimém liekamas tikai vienu
reizi katra gadijuma. Izneémums — pédinas un iekavas, kur iekSpuse,
tas atverot, ka arT abpus defisém atstarpes nav jaliek.

4. Raksta ieklaujamas sastavdalas:
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- raksta nosaukums — burtu izmérs 14 pt, Caps Lock, Bold,
centréts. Raksta nosaukumam jabit latviesu, anglu un krievu
valoda;

- zinas par autoru (-iem):

a) zinatniskais grads, akad@miskais amats un profesionala
kvalifikacija — burtu izmérs 12 pt, ltalic, izlidzinats lapas
kreisaja mala;

b) autora vards, uzvards — burtu izmérs 12 pt, ltalic, Bold,
izlidzinats lapas kreisaja mala;

) parstaveta institiicija un iepemamais amats, stud€joSiem —
augstskola, kuru parstav, studiju programmas nosaukums
— burtu izmérs 12 pt, Italic, izIidzinats lapas kreisaja mala;

d) autora kontaktinformacija — talrunis un e-pasta adrese.

- anotacija anglu valoda

Anotacija janorada raksta mérkis, jaformulé p&tijuma
probléma, japarada novitate un jasniedz galvenie
secindjumi. Anotacijas apjomam jabut vismaz 1000 rakstu
zimes (ieskaitot atstarpes) — (12 pt, Regular, Justify) zem
virsraksta Abstract (12 pt, Bold, centréts)

- 5 — 6 atslegvardi anglu valoda (12 pt, Regular, Left) aiz
nosaukuma Keywords: (12 pt, Bold, Align Left).

- raksta pamatteksts — raksta ievaddala norada pé&tamas
juridiskas problémas aktualitati, raksta mérki, uzdevumus,
ka arT norada izmantotas izpetes metodes; raksta nodalas
satur skaidru un logisku, argumentétu satura izklastu;
secindjumu dala skaidri formul@ p&tijuma galvenos rezultatus,
secinajumus, priekslikumus. — burtu izmérs 12 pt, Regular,
Justify.

Nodalu nosaukumiem (ja tadi ir) jabut 12 pt, Bold, centrétiem.

Ja kadu teksta dalu v&las izcelt, jaizmanto Bold vai ltalic.

Visi zim&jumi, tabulas un citi netekstualie objekti ir jaievieto
TextBox. Tie ir janumure un janorada to nosaukumi — burtu izméers
12 pt, Iltalic, Bold. PublicEjamas tabulas, shémas vai diagrammas
jasagatavo ta, lai melnbaltaja varianta atSkirtos stabini, sektori un
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Iinijas un tie biitu saprotami lasitajam.

Starp jebkuram divam raksta sastavdalam ir jabiit vienas rindas
atstarpei;

- atsauces — janumuré automatiski un jaievieto pec raksta
pamatteksta — 10 pt, Regular, Justify zem virsraksta Atsauces —
14pt, Bold, centréts;

- anotacijas: viena — obligati anglu valoda (ievietota pirms
pamatteksta), otra — atSkiriga no raksta pamatteksta valoda
(latvieSu, krievu, vacu). Ja raksts nav latvieSu valoda, tad anotacijam
jabiit anglu un latvieSu valoda. Anotacija janorada raksta mérkis,
jaformulé pétjjuma probléma, japarada novitate un jasniedz
galvenie secinajumi. Anotacijas apjomam jabit vismaz 1000 rakstu
zimes (ieskaitot atstarpes) — 12 pt, Regular, Justify zem virsraksta
Anotacija, AHHOTanus vai Annotation (attiecigaja valoda) — 14pt,
Bold, centréets.

5. Raksts iesniedzams elektroniska formata, to ievietojot zurnala
elektroniskas publicéSanas vietné, veicot registréSanos sadala
informacija autoriem:
http://journals.rta.lv/index.php/ACJ/information/authors
http://journals.rta.lv/index.php/ACJ/about/submissions#onlineSubmissions

Ja nepiecieSams tehniskais atbalsts saistiba ar raksta ievietoSanu,
ludzam sazinaties:

Gundega Berina

Atbrivosanas aleja 115, Rézekne, LV 4601, Latvija

Talrupa nr.: + 371 29225497

E-pasts: gundega.berina@rta.lv
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Baltic International Academy and Rezekne Academy
of Technologies Scientific-Theoretical Journal
“Administrative and Criminal Justice’’ Submission of

Manuscripts
Instructions for Authors

1. Papers that are submitted for publication to the scientific-
theoretical journal Administrative and Criminal Justice must be
problem-oriented and must contain an element of scientific
research or scientific creativity. Papers must address problematic
issues in legal issues. They also should represent scientific novelty.
Papers must be original, namely, they could not be previously
published or be under review at any other scientific journal. Papers
are blindly peer reviewed. Reviewers are asked to comment on
correspondence between the content of the paper and the researched
subject as well as scientific quality and novelty of the paper. If a paper
is submitted by a student, it must be accompanied by comments of
the student’s scientific advisor.

2. The Journal accepts papers in the following languages —
Latvian, English, German or Russian.

3. The length of a submitted paper must be between 20,000 and
40,000 characters including spaces. It must be written in Times
New Roman and must be saved as a Microsoft Word document. The
page size must be A4. Page margins must be as follows: the left
margin must be 2,5cm, right margin 2cm, top and bottom margins
2cm each. All text must be single spaced. Paragraph indent (7ab)
must be 0.5 cm. Authors must use a single space between words and
after punctuation marks, the exception being quotation marks and
parentheses which do not require single spacing.

4. A submitted paper must contain:
- The paper title, written in Times New Roman 14 points, Caps
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Lock, Bold, Centred, must be translated into the languages in
which the abstracts were written.
- Information about the author/s:

a) The scientific, academic or professional degree must be
written in Times New Roman 12 points, /talic, aligned to
the left margin of the page.

b) The author’s first name and surname must be written in
Times New Roman 12 points, /talic, Bold, aligned to the
left margin of the page.

c) The author’s affiliation and academic/professional post,
the higher education institution and academic/professional
program in which a student is enrolled must be written in
Times New Roman 12 points, ltalic, aligned to the left
margin of the page.

d) The author must include his/her contact information, which
should be either a telephone number or e-mail address

- Abstract in English. Abstracts must contain the aim of the paper,
research question/s, research novelty and main conclusions.
Abstracts must be 1000 characters in length, including spaces.
They must be written in Times New Roman 12 points, Regular,
Justify below the Abstract title (in a relevant language) — 14
points, Bold, centred.

- Keywords: 5 to 6 words characterizing ideas and topics of paper.

- The body of the paper. The introduction of a submitted paper
must contain information on the following issues: topicality of
the researched legal issue, aim, objectives as well as research
methods. Sections of the paper should contain clear and logical
paper outline, based on arguments. The conclusion section
should clearly state the main research results, conclusions and
suggestions/proposals. The font size of sections must be 12
points, Regular, Justify.

Section titles, if at all, must be written in font size 12 points, Bold,

Centered.

If any part of a submitted paper needs an emphasis, it should be

delivered by using Bold or /talic.

All figures, tables and other non-textual objects must be placed

into TextBox. They must be enumerated and entitled with the font
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size 12 points, Italic, Bold. Published tables, figures and diagrams
should be designed in such a way that the white and black version can
differentiate between columns, sectors and lines, thus, facilitating
readers’ comprehension of the presented information.

Any two sections of a submitted paper must be separated by one
row space.

- References must be enumerated automatically and must be
placed at the end of the body of the paper. They must be written in
Times New Roman 10 points, Regular, Justify below the References
title, using 14 points, Bold, centred.

- Second Abstract: —in different language from used for submitted
paper (Latvian, Russian, German). If paper hasn't written in Latvian
then Abstract should be in English and Latvian.

Abstract must contain the aim of the paper, research question/s,
research novelty and main conclusions. Abstracts must be 1000
characters in length, including spaces. They must be written in Times
New Roman 12 points, Regular, Justify below the Abstract title (in
a relevant language) — 14 points, Bold, centred.

5. Papers must be submitted electronically, by posting them on
website after registration:
http://journals.rta.lv/index.php/ACJ/information/authors
http://journals.rta.lv/index.php/ACJ/about/submissions#onlineSubmissions

If technical support is needed with regards to posting papers on
website please contact:

Gundega Bérina

AtbrivosSanas aleja 115, Rézekne, LV 4601, Latvija

Talrupa nr.: + 371 29225497

E-pasts: gundega.berina@rta.lv
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IIpaBuia opopmienus crarei
HAY4YHO-TEOPETHYECKOro KypHaaa baaruiickon
MexayHapoaHou akageMuu U PesekHeHckou
TexHoJioruuecko akajgeMun ,,Administrativa un
Kriminala Justicija”

1. Crarbu, mnpexncraBieHHble i MyOIMKallMM B HAy4YHO-
TEOPETUUECKOM KypHaie ,,Administrativa un Kriminala Justicija”
(,,Administrative and Criminal Justice”), siBnsitorcst npodieMHo-
OPVEHTHPOBAHHBIMH M COJAEPKAT Hay4YHbIe HCCJIeTOBAHUS
WIN TBOPYECKHIi IeMEHT, TO €CTh PEIIAIOT HayYHbIC MPOOIeMBI
IIPAaBOBEJCHUS M COJIEpXkKAaT HaydyHyl HOBU3HY. [IpencraBieHHbIe
CTaTbH OOJIZKHBI 6I>ITB OpUruHaJIbHBIMHU, TO €CTbh HE IOJIKHBI 6I)ITI)
paHee omnyOIMKOBaHBI WJIM IMPEJICTaBICHbl s NyOIMKalud B
JApPYrMX HAy4YHBIX W3JaHUAX. PelneH3npoBaHME OCYLIECTBISAETCA
AHOHHUMHO JABYM: PECUCH3CHTaAMMU. PeIICH?;eHTI)I OLCHUBAKOT
COOTBETCTBUE COJICPIKAHUS CTAaTbU 3asBICHHOW TeMe, HaydHOE
Ka4€CTBO U HOBU3HY. Ecnu crarero MMpEaACTaBIACT MAaruCTpaHT WA
JOKTOPAHT, TO H€06X0}II/IMO MpEACTAaBUTH TAKXKC PCHCH3UIO HAYYHOI'O
PYKOBOTUTEIIS.

2. Crartbu MOTYT OLITH MNpEaACTaBICHBI Ha JIAaThIIICKOM,
aHFHHﬁCKOM, HEMCIKOM UJIU PYCCKOM S3bIKAX.

3. O0beM mpeACTaBICHHOW CTaThU JIOJDKEH OBITh HE MeHee
0,5 aBropckoro jaucra (20 000 3HaKoB, BKJIOUas MpoOesbl) U He
noikeH npeBbimarh 1 aBropekuii auct (40 000 3HaKOB, BKITOUAS
pOOEJIBI).

Tekcr nomxen ObiTh B Qopmare Microsoft Word. Pasmep
cTpaHulbl — A4.

[Tonst cTpanunsl: geBoe — 2,5 cM, mpaBoe — 2 CM, BEpXHee U
HIDKHEE — 2 CM.

OcnoBHuo#t mpudt — Times New Roman.

MexaycTpOoUHbIN HHTEPBAI — OUHAPHBIN (Single).



Administrativa un Krimindla Justicija Nr. 3/2018

Kpacnas ctpoxka B Hauane o63ana (7ab) — 0.5 cm.
[TpoGernbl MeX Ty CIIOBAMU U MIOCIIE 3HAKOB IIPETTMHAHUS CTABSTCSI
TOJIEKO OJINH pa3 B Ka)KJI0OM KOHKPETHOM CIIydJae.

4. OcHOBHbBIC JaHHLIE O CTATHE:

- Ha3BaHHWe cTaTbu — pasmep mpudra 14 nt, Caps Lock,
nonykupHabid mpudT (Bold). Ha3Banue ctarbu JOMKHO OBITH Ha
AQHINIMKCKOM, PYCCKOM, JIATBILICKOM SI3bIKaX;

- cBeleHus1 00 aBTOpe (-aX) HE MEHEee, YeM Ha JBYX s3bIKax,
OJIMH U3 KOTOPBIX —0053aTeNIbHO aHIJINHCKUIL:

a) yueHasl cTeneHb — pasMep mpudTta 12 nr, kypeus ({talic),
BBIPAaBHHUBAHHUE I10 JIEBOW CTOPOHE;

0) ums, ¢pamuaus aBTopa — pasMep mpudTa 12 0T, Kypcus
(Italic), nonyxupubiii mpugpt (Bold), BeIpaBHHBaHHE IO
JIEBOU CTOPOHE;

B) MIPEJCTABIISIEMOE MECTO PAOOTHI M 3aHUMaeMasi 1I0JIKHOCTb,
JUISL 111 MAarUCTPaHTOB U JOKTOPAHTOB — By3 M Ha3BaHUE
yueOHO#l mporpamMMmbl — pasMep mpudra 12 0T, KypcuB
(Italic), BBIpaBHUBaHUE T10 JIEBOM CTOPOHE;

I') KOHTAaKTHbIE JaHHBIE aBTOpa (-0B) — HOMep TejedoHa U
aZipec NIEKTPOHHOM MOYTHI.

- aHHOTALMM — Ha JIBYX fA3bIKaX, OJIUH U3 KOTOPBIX — 0053aTEIbHO
AHINIMKACKHM, BTOPOIl — B 3aBUCUMOCTH OT SI3bIKa OCHOBHOI'O TEKCTa
CTaTh (JIATHILICKUHN, PyCCKM, HeMelkHii). Ecim 0oCHOBHOM TeKCT
CTaThU He HA JIATBHIIICKOM SI3bIKE, TO AHHOTAIMU JIOJKHBI OBITh Ha
AQHIVIMKCKOM U JIATBIILCKOM SI3bIKaX.

B anHOTanmm He06X0IMMO yKa3aTh LIeJIb CTaThH, C(hOpMyITHpPOBaTH
UCCllelyeMyl0 IpoOsieMy, TpPOAEMOHCTPHUPOBATH HOBU3HY H
NPEJCTaBUTh OCHOBHbIE BBIBOIBL. OOBEM aHHOTALMHU JOJKEH
coctaBisATh 1000 3HaK0B (BKIIHOUas mpoOesnsl) — 12 T, BolpaBHUBaHHE
no mupuHe (Justify) mos 3aroJ0BKOM Ha COOTBETCTBYIOIIEM SI3BIKE
(Anotacija, Abstract, Annotation wiu AnHoTamusi)) — 14 1T,
noyxupHbii wpudt (Bold), BeipaBHUBaHME MO LEHTPY.

- 5 — 6 KJII0YEBBIX CJIOB HA AHIVIMIICKOM fI3bIKE.

OCHOBHOHM TeKCT CTaTbH [J0JKEH BKJIYAaTh BBOAHYIO H

ONHUCATEIbHYIO YACTh:

- BO BBOJIHOM YaCTH CTATbH ClIeAyeT 000CHOBATh aKTyaJbHOCTh
u3y4yaeMol IOpUIMYecKor MpoOIeMBbl, yKa3aTh Lelu U 3a/1auu
CTaTbu, OOBEKT HCCIIEOBaHMSA, a TaKXKe HCIOIb30BAHHBIE
METOABI UCCIIEAOBAHNUS;
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- ommcaTebHAas YaCcTh CTATbH (Pa3/iesbl CTATBH) COAEPIKUT
4YeTKOE M JIOTMYHOE, apryMEHTHPOBAHHOE  M3JIOKEHUE
COJEPKAHUS CTAThU.

HasBanus pasnennoB cTarby (€CIM TAKOBBIE MMEIOTCS) JOJKHBI
ObITh 12 nT, nomyxupuelid mpudt (Bold), BepaBHUBaHME 110

LCHTPY.

3aki0unTebHAA  YacTh CTaTbH  YeTKO  (opMynupyer
OCHOBHBIE pE3yJbTaThl HCCIEIOBAHUS, BBIBOJbI, MPEITIOKEHUSI —
pasmep mpudra 12 nt, BeIpaBHUBaHUE TeKCTa 110 mupuHe (Justify).

UroObl BBIACTUTH YacTh TEKCTA, HCIOJIB3YHTE MOIYKUPHBIN
upudt (Bold) nnu kypcus (ltalic).

Bce pucyHku, TaOmuipl U JIpyrue HETEKCTOBbIE OOBEKTHI
nomeratorcs B TextBox. Ix HeoOX0AMMO MPOHYMEPOBATh U YKa3aTh
Ha3BaHUs — pa3mep mpudTa 12 0T, Kypcus (/falic), mOTyXKUpHBIA
mpudpt (Bold). Ilybnukyemble Tabmuipl, rpadukd, JuarpaMMel
HEOOXOIMMO MOJATOTOBUTH TAaKUM 00Pa3oM, YTOObI B 4epHO-OeIoM
BapUaHTE CTOJOLbI, CEKTOPHl U JMHUU PA3IUYAIUCh U OBLIM OBl
MOHATHBI YUTATEIIIO.

Mexay m00bIMH AByMsI COCTaBHBIMU YacTSIMHU CTaThbU JIOJDKEH
ObITH HHTEpBANI — | cTpoKa.

CHockn HYMEPYIOTCS aBTOMATHYeCKH (KOHIIEBbIE
aBTOMaTHYECKHE CHOCKH) U MOMEIIAIOTCS MOC]Ie OCHOBHOTO TEKCTa
cratei — 10 1T, BeIpaBHUBaHMeE 110 mupuHe (Justify) mox 3aroaoBkom
CHockm — 14 nt, nonyxupssiii mpugt (Bold), BeipaBHUBaHME IO
LEHTPY.

5. Crarblo crnemyeT mpeacTaBUTh B 3JIEKTPOHHOM BUJIE,
pa3MecTHUB Ha JIEKTPOHHOM CaiTe )KypHaja U OCyIIECTBUB
peructpanuio B paszaene ,,ViHpopmanus a1 aBTopoB™:
http://journals.rta.lv/index.php/ACJ/information/authors
http://journals.rta.lv/index.php/ACJ/about/submissions#onlineSubmissions

EcnuHeobxonmnma TexHu4ecKas o AepKKa, poCUM 00paIaThCs:
I'ynpera Bepuns (Gundega Bérina):

gundega.berina@rta.lv

Atbrivosanas aleja 115, Rézekne, LV 4601, Latvija

Talrupa nr.: + 371 29225497



