ADMINISTRATIVA
UN KRIMINALA

JUSTICIJA

JANVARIS
resruArts /()17
Nr. 1 (78)

Baltijas Starptautiskas akadémijas
zinatniski teorétisks Zurnals

Galvenais redaktors
Dr.iur. Dainis Mezulis

Redakcijas kolégija

Dr.iur. Petrus C.van Duyne (Niderlande)
Dr.habil.iur. Jans Vidackis (Polija)
Dr.habil.iur. Viktors Justickis (Lietuva)
Dr:iur: Kristians Arbaiters (Vacija)
Dr.iur: Anatolijs Volobujevs (Ukraina)
Dr:iur. Larisa Belajeva (Krievija)
Dr.iur. Petro Bilencuks (Ukraina)
Dr.habil.iur. Jans Huiks (Igaunija)
Jur:zin.kand. Vladimirs Rudnpevs (Krievija)
Dr:iur. Valérijs Buzors (Moldova)
Dr.phil. Dilip K. Das (ASV)

Dr.iur. Risto Pullats (Igaunija)

Ph.D. Cveta Markova (Bulgarija)
Dr.iur. Sandra Kaija (Latvija)

Dr.iur: Arija MeikaliSa (Latvija)
Dr:.iur. Vitolds Zahars (Latvija)
Dr:habil.iur. Osvalds Joksts (Latvija)
Driur: Aivars Endzins (Latvija)

Dr.iur. Janis Nacis¢ionis (Latvija)
Driur. Janis Baumanis (Latvija)
Dr.iur. Ivars Kronis (Latvija)
Dr.habil.phil. Ivans Vedins (Latvija)
Dr.philol. Jelena Bescennaja (Latvija)

Literara redaktore
Dr.philol. Jelena Bescennaja

Izgatavots
SIA “Petrovskis un Ko”

Vaka autore
Anita Dimante

Visi raksti ir recenzéti atbilstosi
Latvijas Zinatnes padomes prasibam.
Recenzijas ir pieejamas zurnala redakcija.

SATURS

Kriminaltiesibu apak§nozare

l. Kronis Kriminalatbildiba par maksatnespéjas procesa

KAVESANU .....ocvie s 4
J. Kalinina Vardarbibas gimené jédziens un interpretacija ................ 10
J. KarSenieks  Fizisko personu datu aizsardziba darba ar lietas

MALENIAIEM ... 17
l. Trubina Noziedzigu nodarijumu recidivs un ta

PrEVENCIIA ..vevreecreseeeiiei s 22
H. A. Gonsaless Kosta

Atbildibas par vardarbibu gimené nepilnibas un

problematiskie aspekti Spanija ..........cccooeeveerieieeiennn, 26
S. Kotane Noziedzigi radita butiska kaitgjuma dabas videi

izvértejums teorija un prakse ..........cccccoeiiiiiiiinennnenn. 30
Kriminalistikas un operativas darbibas teorijas apaksnozare
. Trofimovs Psihologija operativaja darbiba..............cccovrnrrniirrienennne. 37
K. Abdilovs, M. Mirzahanova, J. Mirzahanovs

Noziegumus pret ipasumu izdarijuso personu

kriminalistiskas klasifikacijas Kriteriji.............cooocverrrrninns 49
Administrativo tiesibu apaksnozare
A. Dreiblathens Vides piesarnojuma ierobezoSanas tiesiska

problematika Latvijas 0Stas .........ccccoeveveereerenrennennns 55
Civiltiesibu apaksnozare
0. Borisova Kodolenergijas izmanto$anas risku juridiskie aspekti

BUIGAIJA ... 60

Latvijas Zinatnes padomes 1émums Nr. 1-2—1
Riga, 2007. gada 23. janvari
Latvijas Zinatnes padome, pamatojoties uz Latvijas Republikas ,,Zinatniskas darbibas
likumu” (19.05.2005.) un ,Latvijas Zinatnes padomes nolikumu” (LR MK Noteikumi

Nr. 383, 09.05.2006.), nolemj ieklaut LZP Visparatzito recenzgjamo zinatnisko izdevumu
sarakstd zurnala ,Administrativa un Kriminala Justicija” tris sadalas: kriminaltiesibas,
policijas tiesibas, kriminalistika un operativas darbibas teorija.

Latvijas Zinatnes padomes prieks$sédétajs akadeémikis J. Ekmanis

Autoru viedoklis var nesakrist
ar redakcijas kolégijas viedokli.
Par faktu pareizibu atbild rakstu autori.

Miisu adrese

Lomonosova icla 4, Riga, Latvija, LV-1019
e-pasts: justicija@bsa.edu.lv

Talr./fakss: 67100242

Baltijas Starptautiskas
akad@mijas izdevums
Reg. apl. Nr.000702194



CONTENT

Department of Criminal Law

1. Kronis Criminal liability for delaying insolvency proceedings

J. Kalinina Definition of domestic violence: content and interpretation

J. KarSenieks Protection of personal data of physical persons in work with the materials
of the case

I. Trubina Crime relapse and its prevention

J. A. Gonzalez Costa The problems and gaps of the law of gender violence in Spain

S. Kotane Offenses against the environment, essential damage assessment in theory
and practice

Department of Criminalistics and the Theory of Investigation Activities
L. Trofimovs Operational psychology

K. Abdilov, M. Myrzakhanova, Y. Myrzakhanov

The grounds for the criminalistic classification of persons committed crimes
against property

Department of Administrative Law
A. Dreiblathens The legal problems of environmental pollution prevention in Latvian ports

Department of Civil Law
O. Borisova Legal regulation of risk in the use of nuclear energy in Bulgaria

COAEPKAHUE

OTpac/ib YIoJI0BHOIO NPaBa
N. Kponuc VYrosioBHasi OTBETCTBEHHOCTh 32 BOCIIPENSATCTBOBAHUE MTPOIIECCY

HEIUIATEKECIIOCOOHOCTH

E. Kanuanna CyIHOCTh 1 MHTEpIIpeTaIys OHATHS HACKIINS B CEMbE

5. Kapmenunexc 3amuTa nepcoHaNbHBIX JAHHBIX (PH3MYECKUX JIHL IPU paboTe ¢ MaTepuaiaMu
Jena

H. Tpyouns PernuniuB npecTynHbIX JESTHUN U €10 PEBEHLIUS

X. A. Toncanec Kocra I[IpoGrnems! i ipo0ernsl ipaBa 0 reHAepHOM Hacuind B Mcnannn

C. Korane IlpectynHbie JesiHUS TPOTUB TPUPOJIHON Cpeibl: OIEHKa CYIIECTBEHHOTO
Bpe/ia B TEOPUH U TIPAKTHKE

OTtpacab KPpUMHUHAJUCTUKH M TEOPHU ONePATHBHOI 1eATEeJILHOCTH
H. Tpodumon OneparvBHas AeATEIbHOCTh U TICUXOJIOTHS

K. AoausioB, M. Mbip3axanoBa, E. Mbip3axaHoB

OcCHOBaHHsI KPHUMHUHAINCTUYECKOH KIIACCU(HKAIIMK JIUI, COBEPIIMBIINX
NPECTYIUICHHS IPOTUB COOCTBEHHOCTH

OTtpacab AIMAHUCTPATHBHOIO NPAaBA
A. [lpeiidiaaTxenc [IpaBoBas mpobieMaTiKa OrpaHHUYeHUS 3arpsI3HEHNS CpeAbl B opTax JlatBun

OTpaciab rpaxIaHCKOro nNpapa
O. bopucoBa IlpaBoBoE perynupoBaHWE pUCKA TPU HCIOJIB30BAHUU SJEPHOM SHEPIUU

B bonrapun

2 ADMINISTRATIVA UN KRIMINALA JUSTICIJA 0,7 75)




INHALT

Fachbereich Strafrecht

L. Kronis Straftatbestand der Vereitelung der Zwangsvollstreckung

J. Kalinina Zu Wesen und Interpretation der Gewalt in der Familie

J. KarSenieks Schutz personenbezogener Daten natiirlicher Personen bei der Arbeit mit
Dokumenten im Rahmen eines Verfahrens

I. Trubina Riickfallpravention bei Straftaten

J. A. Gonzalez Costa Zu Problemen bei der Bekdmpfung der hiuslichen Gewalt aufgrund der Liicken
im Gewaltschutzgesetz Spaniens

S. Kotane Straftaten gegen die Umwelt: Auswertung der erheblichen Schiaden fiir Umwelt
in Theorie und Praxis

Fachbereich Kriminalistik und Einsatzlehre

L. Trofimovs Operative Tétigkeit und Psychologie

K. Abdilov, M. Mirzahanova, J. Mirzahanov
Straftaten gegen das Eigentum: Kriterien der kriminalistische Klassifikation
der Straftéter

Fachbereich Verwaltungsrecht
A. Dreiblathens Probleme bei der rechtlichen Regelung der Einschrinkung der

Umweltverschmutzung in den Héfen Lettlands

Fachbereich Zivilrecht
O. Borisova Risiken der Nutzung von Kernenergie: die rechtlichen Aspekte in Bulgarien

ADMINISTRATIVA UN KRIMINALA JUSTICIJA 20171 (78) 3




_KRIMINALATBILDIBA PAR
MAKSATNESPEJAS PROCESA KAVESANU

Dr. iur. Ivars Kronis,

Baltijas Starptautiskas akademijas asociétais profesors, Latvija

Saja publikacija turpinats jau ieprieks aizsak-
tais! atsevisku maksatnesp€jas kriminaltiesisko
jautajumu padzilinats apskats, tuvak pieversoties
maksatnespgjas procesa kavesanas jautajumiem.

Latvijas kriminaltiesibu zinatng art Iidz §im ir
apskatiti maksatnespéjas procesa kavésanas kri-
minaltiesiskie aspekti?, tomér tie aplakoti frag-
mentari vai arT analize jau nav aktuala saistiba
ar izmainam maksatnespgjas procesa tiesiskaja
regulg§juma. Tadg] temats varetu biit teoretiski un
praktiski aktuals, aicinot uz diskusiju par temata
svarigakajiem jautajumiem.

Lai arT laiks kop$ jauna Maksatnespéjas li-
kuma (MNL)?* speka stasanas 2010. gada 1. no-
vembrT ir pietickams, lai biitu izveidojusies tiesu
prakse maksatnespéjas procesa kavéSanas kri-
minaltiesiskos aspektos, tomér §is raksts vairak
veltits teorétiskas problematikas aktualizéSanai
un padzilinatam svarigako jautdjumu izverte-
jumam. Lidz ar to, raksta merkis ir, analizgjot
Kriminallikuma (KL)* 215. p. paredz&ta nodari-
juma Tpatnibas, izvertet piemerosanas teorétiskos
un praktiskos aspektus.

Kriminallikuma 215. pants ,, Maksatnespéjas
procesa kavésana” kops ta sakotngjas redakcijas
ir piedzivojis vairakus bitiskus grozijumus, pro-
ti, mainits gan ta ieprieksgjais nosaukums, t. i.,
Maksatnespéjas procesa noteikumu parkapsana,
gan saistiba ar istenoto kriminalsodu reformu’® iz-
slégta panta pirma dala®. Saja sakariba jaatzime,
ka Latvijas Administrativo parkapumu kodeksa
(LAPK)” 166. panta paredzéta atbildiba par
maksatnespg€jas procesa noteikumu parkapsanu,
ja to izdarfjusi maksatnespgjas procesa iesaisti-
ta persona. Tadejadi atseviskos gadijumos rodas
tiesisko sastavu pazimju savstarp&ja parklasanas,
un personai, kura steno lietvedibu administrati-
vo parkapumu lieta, rodas pienakums nodot lictas
materialus izmeklesanas iestadei. Ja izmeklesa-
na kriminalprocesa ietvaros netiek konstatts

noziedziga nodarfjuma sastavs, var tikt kaveta
savlaiciga paradnieka parstavja saukSana pie ad-
ministrativas atbildibas par LAPK 166.%¢ panta
paredzgta parkapuma izdariSanu.

Maksatnespéjas likuma nodaliti divu veida mak-
satnespejas procesi: juridiskas personas un fiziskas
personas maksatnespéjas process (MNL 4., 5.p.).
Janoskir arT maksatnespéjas tiesibas regulétais fie-
siskdas aizsardzibas process (sk. MNL 3.p.), kas nav
maksatnespéjas process. Lidz ar to, uz So procesa
veidu KL 215.p. noteikta atbildiba nav attiecinama,
bet ta noteikta KL 215.! panta ,, Tiesiskas aizsardzi-
bas procesa noteikumu parkapsana”.

Juridiskas personas maksatnespgjas process
ir tiesiska rakstura pasakumu kopums, kura ie-
tvaros no paradnieka mantas tiek segti kreditoru
prasijumi, lai veicinatu paradnieka saistibu izpil-
di (MNL 4.p. 1.d.). Sis process nav uzskatams par
paradu piedzinas mehanismu, tapéc ta uzsaksana
nenozimé, ka kreditori atgiis visu savu prasiju-
mu. So procesu vada tiesas iecelts administrators,
kurs izpilda procesam izvirzitas prasibas, t. sk.,
parnem no paradnieka parstavjiem dokumentus
un mantu; izverte kreditoru prasijumus; nodro-
Sina paradnieka ligumu izbeigSanu; atgist pa-
radus no debitoriem; pardod paradnicka mantu;
no iegitajiem lidzekliem apmierina kreditoru
prastjumus. P&c maksatnespgjas procesa beigam
juridiska persona tiek izslégta no attieciga
publiska registra.

Turpreti, fiziskas personas maksatnespgjas
procesa merkis ir péc iesp€jas pilnigak apmierinat
kreditoru prasijumus no paradnieka mantas
un dot iesp&ju paradniekam, kura manta un
ienakumi nav pietickami visu saistibu segsanai,
tikt atbrivotam no neizpilditajam saisttbam un
atjaunot maksatsp&ju (MNL 5.p. 1.d.). Ja fiziska
persona ir izpildijusi saistibu dz&Sanas planu, at-
likusas nesegtas paradsaistibas pilna apmera tiek
dz@stas, un kreditori zaudé prasijuma tiesibas
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pret fizisko personu. Fiziskas personas maksat-
nespgejas procesu veido divas secigas procediiras,
proti, peéc maksatnespg€jas procesa pasludinasa-
nas tiek uzsakta bankrota procediira, un pec tas
pabeigSanas, ko apstiprina tiesa, ta vienlaikus
izverte vai pasludinama saisttbu dzesanas
procedira.

Maksatnespgjas process ir precizi reguléts li-
kuma un atkariba no maksatnesp&jigas personas
akttvu un darjjumu apjoma, ka arT no procesa vei-
da (juridiskas vai fiziskas personas maksatnespé-
jas process) var ilgt, sakot no daziem ménesSiem
lidz vairakiem gadiem, piem., ja tiek uzsaktas
tiesvedibas par paradu atgiSanu, zaud&umu
piedzinu, darfjumu atziSanu par speka neesosu
u. ¢. Attiectba uz maksatnespgjigo fizisko personu,
tas saistibu dz&Sanas procediiras termins ir noteikts
MNL 155. panta, tas var ilgt [idz pat trTs gadiem.

P&c vispargja noteikuma, visa paradnieka
manta ka juridiskas personas, ta fiziskas per-
sonas maksatnespéjas procesa ir japardod sesu
ménesu laika péc attieciga procesa pasludinasa-
nas. Administrators var pagarinat neiekilatas pa-
radnieka mantas pardoSanas terminu [idz seSiem
ménesSiem (MNL 111.p. 6.d., 7.d.). Savukart
attieciba uz fizisko personu, ja nodroSinatais
kreditors un paradnieks ir noslédzis vienoSanos
saglabat majokli, kas apgriitinats ar kilu, un §1
vienosanas ir samérojama ar pargjo kreditoru
interesém, tad §1 manta netiek pardota (MNL
146.p. 2.d.). Turklat atbilstosi MNL 111. panta
septitajai dalai pastav iesp€ja, ka gadijuma, ja
paradnieka mantu nav iesp&jams pardot vai art
mantas pardosanas izdevumi parsniedz prog-
noz€jamos ienakumus, administrators izsledz
to no mantas pardoSanas plana un nekavejoties
pazino par to visiem kreditoriem MNL §1. panta
noteiktaja kartiba, uzaicinot vinus paturét mantu
sev par tas sakumcenu.

Par maksatnespgjas procesu var runat tikai
tad, ja tiesa to ir pasludinajusi, proti, juridiskas
personas maksatnespgjas process tiek uzsakts ar
dienu, kad tiesa ar nolémumu pasludinajusi mak-
satnespejas procesu, un noris [idz dienai, kad tie-
sa pienem lémumu par maksatnesp&jas procesa
izbeig§anu (MNL 4.p. 2.d.). Bet fiziskas personas
maksatnespgjas process tiek uzsakts ar dienu, kad
tiesa ar nolémumu pasludinajusi maksatnespgjas
procesu, un noris lidz dienai, kad tiesa pienem
lémumu par maksatnesp&jas procesa izbeigsanu
(MNL 5.p. 2.d.).

KL 215. panta paredzgtais nodarjjums satur
divas dalas, kuras ir noteikta kriminalatbildiba
diviem specialajiem subjektiem, proti:

1) maksatnespéjas procesa administratoram un

2) parddnieka parstavim (juridiskas personas
maksdatnespéjas procesa) vai maksatnespe-
Jigajai fiziskai personai (fiziskdas personas
maksatnespéjas procesa).

No minéta izriet, ka kriminalatbildiba par
maksatnesp&jas procesa kavesanu kreditoriem,
ieinteresétajam personam, vai citai treSajai per-
sonai nav noteikta, lai ar1 §Is personas var veikt
maksatnespg&jas procesu kavgjosas darbibas, jo
tas ir tiesi iesaistitas katra procesa.

Par maksatnesp€jas procesa administratoru
var bt tikai fiziska persona, kura ir iecelta ad-
ministratora amata un kurai ir Maksatnespéjas
likuma noteiktas tiesibas un pienakumi, turklat
amata darbiba administratori ir pielidzinati valsts
amatpersonam. L1dz ar to, administrators ir viens
no maksatnespgjas procesa efekttvas un likumi-
gas norises garantiem?®, un tas nodros§inasanai KL
215. panta otraja da]a, administratoram paredzeta
kriminalatbildiba par:

1) informdcijas nesniegSanu tiesai, kreditoru
sapulcei vai citam likuma paredz&tajam in-
stitlicijam vai personam vai to maldinasanu,
ka art

2) darijumu veiksanu par labu vienam vai vai-
rakiem kreditoriem uz citas kreditoru dalas
rékina.

Ta ka maksatnespgjas procesa gaitas nodro-
§inaSanai ir nepiecieSama informacija, doku-
mentacija un manta, tad atbilstosi KL 215. panta
tresajai dalai paradnieka parstavim vai maksat-
nesp¢jigajai fiziskajai personai paredzeta krimi-
nalatbildiba par:

1) skersju liksanu maksatnesp&jas procesa
gaita, kas paradnieka parstavja vai fiziskas
personas riciba izpauzas ka izvairisands no
piedalisanas lietas izskatiSand vai kreditoru
sapulce juridiskas personas maksatnespgjas
procesa,

2) tiesas vai administratora pieprasitas likuma
paredzetas informacijas nesniegsanu vai
sléepsanu, nelikumigu mantas atsavinasanu,
mantas vai darijumu slépsanu, dokumentu
nenodosanu, slépsanu, iznicindsanu vai vil-
tosanu vai citam tis8am darbibam, kuras kaveé
maksatnespgjas procesa gaitu.

KL 215. panta minétie noziedzigie nodarijumi
ir mazak smagi noziegumi (panta otra dala)’ vai
smagi noziegumi (panta tresa dala),'® un sankci-
ja par panta mingtajiem noziedzigajiem nodari-
jumiem svarstas no piespiedu darba vai naudas
soda lidz pat pieciem gadiem brivibas atnem-
Sanas. Tadejadi, tie ir atzistami par nopietniem
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parkapumiem maksatnespé&jas tiesibas, par ku-
riem paredz€ta kriminalatbildiba. Vienlaikus ir
jasecina, ka faktiski tiek paredzeta kriminalatbil-
diba par nodarjjumiem (piem., izvairiSanas lietas
izskatiSsana vai kreditoru sapulc€, informacijas
nesniegsana un citam t1sam darbibam), kas nevar
radit véra nemamu kaitgjumu sabiedriskajam in-
teresém, tapec tie butu jadekriminalize, nosakot
par tiem tikai administrativo atbildibu, neatkarigi
no to izdarisanas biezuma''.

Kriminallikuma 215. panta paredz&to nozie-
dzigo nodarfjumu grupas objekts ir tautsaimnie-
ctbas intereses komercsabiedribu dienesta un
ekonomiskas darbibas sféra. Bet, skatoties uz KL
215. panta min&to noziedziga nodarfjuma tieso
aizskaruma objektu, tas ir: likumiga un efektiva
maksatnespéjas procesa norise, kas var tikt trau-
cCta gadijumos, ja attieciga persona neveic dar-
bibas, kas ir paredzetas maksatnespgjas procesu
regulgjosos tiesibu aktos vai veic tadas, kas ir
noteiktas KL 215. panta dispozicija.

Varétu uzskatit, ka katra subjekta darbiba, kas
ir noteikta KL 215. panta, pagarina maksatnespe-
jas procesu, kas savukart nozimé, ka tiek traucéta
efektiva un likumiga norise'.

Kriminallikuma 215. panta otraja dala mi-
néta noziedzigd nodarjjuma objektiva puse var
izpausties ka administratora apzinata darbiba —
informacijas nesniegsana tiesai, kreditoru sapul-
cei vai citam likuma paredz€tajam institticijam
vai personam vai to maldinasana, ka ar1 darijumu
veiksana par labu vienam vai vairakiem kredito-
riem uz citas kreditoru dalas rékina.

Maksatnespéjas likuma 26. panta tresas dalas
2. punkta noteikts administratora visparigais pie-
nakums sniegt informaciju par attieciga procesa
norisi tiesai, kreditoriem, Maksatnesp&jas admi-
nistracijai un citam normativajos aktos noteikta-
jam personam un institticijam. Turklat juridiskas
personas maksatnesp&jas procesa administrators
zino kreditoriem par: 1) paradnieka mantas par-
dosSanas planu; 2) mantas neesamibu paradnieka
uznémuma; 3) administratora atlidzibas apméru;
4) juridiskas personas maksatnespg&jas procesa iz-
devumiem; 5) kreditoru prasijumu apmierinasa-
nas planu; 6) nodomu atteikties no prasjjumiem;
7) nodomu noslégt izligumu; 8) nodomu veikt
prasijuma tiesibu cesiju; 9) neiekilatas mantas
pardoSanas termina pagarinasanu. Pienakums ir
arizinot par citiem jautajumiem, kuriem ir nozime
juridiskas personas maksatnesp&jas procesa (sk.
MNL 81.p.). Tomér gadijuma, ja administrators
nesniedz informaciju, tad maksatnespg&jas proce-
sa tiesa var atcelt un iecelt citu administratoru.

Ka rada tiesu prakse, tad ari administratoru
mainas gadijuma iesp&jama situacija, ka ad-
ministrators nesniedz informaciju jauniecelta-
jam administratoram'®. Maksatnesp&jas likuma
24. panta otraja dala noteikts, ka administratoru
mainas gadijuma, t. i., ja iepriek$gjais adminis-
trators atkapjas vai tiek atcelts no maksatnespéjas
procesa, tiesas noteiktaja termina (nedrikst biit
ilgaks par 10 dienam), ieprieks€jais administra-
tors sastdda dokumentu un mantas pienemsanas
un nodosanas aktu, ko paraksta ieprieksg€jais un
jaunais administrators. Dokumentu un mantas
pienemsanas un nodosanas aktam pievienojams
ieprieks€ja administratora darbibas parskats.
Tomeér, gadijuma, ja dokumentu un mantas pie-
nemsanas un nodosanas akta un darbibas parska-
ta sastadiSana objektivi nav iesp&ama, jaunais
administrators, uzsakot pienakumu pildiSanu,
sastada zinojumu par faktisko stavokli un pazino
par to kreditoriem (MNL 24.p. 4.d.).

Attieciba uz kreditoru sapulcém, kuras nav
obligatas maksatnespé€jas procesa, kreditori lemj
tikai par pieciem jautajumiem: 1) administratora
atlidzibas noteikSanu; 2) administratora atcel-
Sanas ierosinasanu; 3) maksatnespgjas procesa
izdevumu apstiprinasanu; 4) paradnicka mantas
pardosanas veidu vai pardoSanas termina pa-
garinasanu; 5) turpmako ricibu ar mantu, kas ir
izslégta no mantas pardosanas plana (sk. MNL
89.p., I11.p. 7.d., 115.p. 2.1d.). Lidz ar to kredi-
toru sapulces kompetence un nepiecieSamiba ir
visal ierobezota. Janem véra ari, ka informaci-
jas sniegSana ir atkariga no katra maksatnespé&jas
procesa veida specialajiem noteikumiem likuma.

Savukart maldinasana var izpausties ka ne-
patiesas vai nepilnigas informacijas par mak-
satnesp€jas procesa svarigakajiem jautajumiem
sniegSana. Piem&ram, prakse jautajuma par kredi-
toru prasijumiem ir noteikts, ka katram kreditoram,
kurs iesniedzis kreditora prasijumu, un paradnie-
ka parstavim ir tiesibas iepazities ar kreditoru
iesniegtajiem prasTjumiem un to pamatotibas pie-
radijumiem. Praks€ atseviski kreditori pieaicina
zverinatu tiesu izpilditaju'* juridiska fakta konsta-
teéSanai, lai biitu parlieciba par kreditoru prasiju-
mu pamatotibu un dokumentu nemainigumu bez
kreditoru informesanas. Par kriminalsodamiem ir
uzskatami administratora veiktie darfjumi, kas ir
veikti kada kreditora interes€s uz citu kreditoru
rekina, ja kreditors iegtist vairak tiesibu, neka vins
var€tu ieglt, piedaloties maksatnespgjas procesa
tiestbu aktos noteiktaja kartiba'>.

Sekmiga maksatnesp&jas procesa norise ir
atkariga galvenokart no paradnieka parstavju
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darbibam, nododot dokumentaciju un mantu ad-
ministratoram, tapec KL 215. panta tresaja dala
noteiktais noziedzigais nodarijums no objektivas
puses izpauzas aktivas darbibas (izvairisanas no
piedaliSanas lietas izskatiSana vai kreditoru sa-
pulce juridiskas personas maksatnespgjas proce-
sa, tiesas vai administratora pieprasitas likuma
paredzetas informacijas slépsana, nelikumiga
mantas atsavinasana, mantas vai darijumu slép-
Sana, slépSana, iznicinaSana vai viltoSana vai
citas tiSas darbibas, kuras kavé maksatnespéjas
procesa gaitu), ka arT bezdarbiba (tiesas vai ad-
ministratora pieprasitas likuma paredzgetas infor-
macijas nesniegSana, dokumentu nenodosana,
kas kavé maksatnespgjas procesa gaitu), ja to tisi
izdarTjis ne tikai paradnieka parstavis vai maksat-
nespéjiga fiziska persona, bet arTt maksatnespéjas
procesa administrators (specialie subjekti).

Paradnieka parstavi juridiskas personas mak-
satnespejas procesa saskana ar MNL 68. panta
pirmo dalu nosaka administrators, ieverojot se-
kojosu secibu: 1) izpildinstitticijas loceklis, kur§
ir tiesigs parstaveét paradnieku atseviski; 2) cits
izpildinstitiicijas loceklis; 3) parraudzibas insti-
tiicijas vaditajs; 4) cits parraudzibas institiicijas
loceklis; 5) dalibnieks (akcionars), kuram ir lie-
lakais balsu skaits.

MNL 72! panta pirmaja dala ir noteikta ci-
viltiesiska atbildiba kapitalsabiedribas valdes lo-
cekliem, proti, tie solidari atbild par zaudéjumiem
paradniekam (maksatnespgjigajai sabiedribai), ja
maksatnespé&jas procesa administratoram netiek
nodoti paradnieka gramatvedibas dokumenti vai
tie ir tada stavokli, kas nelauj giit skaidru prieks-
statu par paradnieka darfjumiem un mantas sta-
vokli pedgjos trijos gados pirms maksatnespé&jas
procesa pasludinasanas.

Saiemesla d&] praksé isi pirms maksatnespgjas
procesa pasludinasanas dalibnieki un valde tiek
nomainiti ar treSo valstu piederigajiem (piem.,
Krievijas Federacijas pilsoniem, Kazahstanas
Republikas pilsoniem u. c.), noradot, ka tie ir
parp€musi visu mantu un dokumentaciju. Tada
veida valde cenSas izvairities no atbildibas, ap-
griitinot procesa norisi.

Pec maksatnesp&jas procesa pasludinasanas
paradnieka parstavjiem ir pienakums sagatavot
dokumentus un sarakstus nodosanai administra-
toram, ka arT inform@&t par savas dzives vietas mai-
nu visa maksatnespgjas procesa laika (sk.: MNL
70.p.). Ja administratoram nav nodoti paradnie-
ka dokumenti, administratora riciba nav infor-
macijas par paradnieka nosl€gtajiem ligumiem,
rezultata Sie darfjumi var tikt turpinati. Protams,

§1 pienakuma izpilde aiznem laiku un resursus,
bet paradnieki m&dz aizbildinaties, ka tie nespgj
algot lietvedi, gramatvedi, vai arT ir aizpemti
darba tiesiskajas attiecibas. Sada aizbildinasanas
nav attaisnojama, jo pienakums noteikts likuma,
turklat tas izriet no valdes locekla atbildibas.
Janorada, ka paradnieka parstavji nevar prasit no
administratora samaksu par $ada pienakuma pil-
disanu maksatnespgjas procesa.

Tas, ka maksatnespgjigas sabiedribas bijusie
valdes locekli slépj mantu un darfjumus ir vis-
nota] loti izplatita paradiba, un administratoram
paiet ilgs laiks I1dz tiek atgiita komercsabiedribas
manta'®. Mantas atgliSana ir sarezgits process, un
biezi vien tas ilgst vairaku gadu garuma. Ja val-
des locekli bez attaisnojoSiem dokumentiem ir no
komercsabiedribas iznémusi naudas lidzeklus vai
kadam uzdavinajusi komercsabiedribai piedero-
So mantu, ir saskatamas ar1 KL 179. panta pare-
dz&ta noziedziga nodarifjuma pazimes!’. Praksé
notiek ta, ka valdes locekli ar1 vél atlikuSos
naudas lidzeklus pirms maksatnespgjas procesa
pasludinasanas izmaksa darba algas vai no tiem
atmaksa ieprieks izsniegtos aizdevumus.

Maksatnespgjas procesa svariga nozime ir arl
ieinteres€tajam personam, proti, juridiskas per-
sonas procesa: 1) paradnieka dalibnieki (akcio-
nari) vai personalsabiedribas biedri, parvaldes
institticiju locekli; 2) prokirists un komercpiln-
varnieks; 3) persona, kura sastav ar paradnicka
dibinataju, dalibnieku (akcionaru) vai personal-
sabiedribas biedru, parvaldes institticiju locek-
liem lauliba, radnieciba vai svainiba Iidz otrajai
pakapei; 4) kreditors, kas atrodas viena koncerna
ar paradnieku. Sadas ieinteresétas personas at-
tieciba pret paradnieku ir atzistamas, ja tas Saja
statusa bijusas pédgjo piecu gadu laika pirms
maksatnesp&jas procesa pasludinasanas (MNL
72. p.). Fizisko personu procesa: 1) paradnieka
laulatais; 2) persona, kura sastav ar paradnieku
radnieciba vai svainiba [idz otrajai pakapei; 3)
paradnicka aizbildnis vai aizgadnis; 4) komerc-
sabiedriba, kura paradniekam pieder izSkirosa
ietekme Koncernu likuma izpratng. Par ieintere-
s€to personu attieciba pret paradnieku atzistama
ta persona, kura ir bijusi $ada statusa pedgjo piecu
gadu laika pirms maksatnesp€jas procesa lietas
ierosinasanas (MNL 131. p.).

Ta ka paradnieku darfjjumi ar ieinteresétajam
personam prakse ir loti izplatiti, MNL 96. panta
noteiktais dod iespé&ju civiltiesiska aspekta ap-
stridet Sos darfjumus, tomér tas neattur perso-
nas no darfjumu sl€gsanas, kas rada zaudéjumus
un apgritina procesu. Izplatita ir arT visada cita
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veida mantas apgriitinasana, piem., dzivojamo
vai nedzivojamo telpu nodoSana citu personu
lietoSana'®.

Secinajumi
Apkopojot iepriek§ mingto, var secinat, ka
likumdevejs nesamérigi prasa no administratora
noteiktu uzvedibu, bet $adas prasibas nenosaka
citam procesa iesaistitajam personam, piem.,

debitoram. Nesamérigums izpauZzas ar1 apstak-
I, ka visus administratora lémumus vai ricibu
var parsiidzet, un administratoru var atcelt no
amata, bet vérSanas pret citam iesaistitajam per-
sonam, kuras kavé maksatnesp&jas procesu, ir
ierobezota. Tap&c kriminalatbildiba par maksat-
nespéjas procesa kavesanu biitu janosaka plasa-
kam personu lokam, vienlaicigi KL 215. panta
redakciju saskanojot ar LAPK 166.%¢ panta no-

kreditoram, ieinteres€tajam personam vai teikto atbildibu.
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Abstract

The article analyzes the legal norm, which provides for the criminal liability of the administrator
and the representative of the debtor within the framework of legal entity insolvency proceedings or
of the insolvent natural person in these proceedings. Up to now the criminal law science of Latvia
discussed the issue of criminal aspects of delaying insolvency proceedings, however the authors, who
researched them, did not go into details or analyzed them in conjunction with the previous insolvency
regulation. This is indicative of the topicality of the theme, the importance of theoretical and practical
research in the modern criminal law. By means of his thesis, the author wants to even partially close
this gap, examining the most important aspects of the theme.

Although the time passed after the effective date of the new Insolvency Law of November 1, 2010
is not enough to form legal practice in the criminal aspects related to delaying insolvency proceedings,
it is the right moment to emphasize the urgency of the problem and to thoroughly evaluate the most
important issues. Therefore, the purpose of the thesis is, analyzing peculiarities of offence as specified
in Article 215 of the Criminal Law, to evaluate theoretical and practical aspects of its application. The
empirical base of the research is formed by scientific theses and collections of articles, periodical
editions and primary sources, legal acts, statistical data, Internet resources, other information in the
public domain. To develop the thesis, the author used analytical, comparative, inductive and deduc-
tive methods of research.

AHHOTAIUA

B crarbe mpoaHamu3upoBaHa MpaBoBas HOpMa, MPEAyCMaTPUBAOIAs YTOJOBHYH OTBETCTBCH-
HOCTb aJJIMHHUCTpATOpPa Mpollecca HEeIIaTeKeCoCOOHOCTH 1 TIPEICTABUTEINS IOJDKHUKA B ITpoliecce
HETIIATeKECIIOCOOHOCTH IOPUANYECKOTO JIMIa JTHO0 CaMOro HEIUIaTeKeCIIOCOOHOTO (PU3HIECKOTO
JIUIIA B IAHHOM TIporiecce. B Hayke yronoBHOTO paBa JIaTBUH 10 HACTOSIIIETO BPEMEHH paccMaTpHBal-
Cs1 BOIIPOC YTOJIOBHO-TIPABOBBIX ACMIEKTOB BOCIIPEIISTCTBOBAHHS MPOIIECCY HEIIATEKECITOCOOHOCTH,
HO aBTOPbI, KOTOPBIE UCCIIC0BAN IAHHBIC ACTICKTHI, PACCMATPUBAITU HX KPATKO JIN00 aHATTM3UPOBAIN
BO B3aWMOCBSI3M C TPEIBIIYIIMM [PABOBBIM PETYIHPOBAHUEM HEIIATEKECMOCOOHOCTH. ITO
CBUJICTENILCTBYET 00 aKTyalbHOCTH TEMbI, 3HAYUMOCTH TEOPETUYCCKOTO M IMPAKTHUCCKOTO
WCCIICZIOBAaHUS JIUIsl HBIHEIITHETO YTOJIOBHOTO rpaBa. CBOel cTaTheil aBTOp jKeIaeT XOTS Obl YACTUYHO
BOCIIOJTHUTB ATOT MPOOEII, pACCMOTPEB HanOoJIee BaXKHBIE BOMIPOCHI, CBI3aHHBIC C IAHHOW TEMOH.

HecMotpst Ha TO, 4TO MOCJE BCTYIUICHUS B CHJIy HOBOTO 3aKOHA O HEILIATEKECIIOCOOHOCTH
1 HOs10ps 2010 roya MpoOIUIO HEJJOCTATOYHO BPEMEHU IS CO3IaHUs CyIeOHON ITPAKTHKH B YTOJIOBHO-
IIPABOBBIX ACTIEKTAX 10 BOCIPEISATCTBOBAHUIO IPOLIECCY HETIATEIKECIIOCOOHOCTH, 3TO — TOAXOSIIIU I
MOMEHT JUI aKTyaJu3alluy MpoOJeMaTHKH U yIITyOJlIeHHOW OIEHKH BaKHEWIINX BOmpocos. Llens
CTaThU — MMyTEM aHaJIM3a 0COOCHHOCTEH JCSHUS, IPEIyCMOTPEHHOTO cTaThelt 215 YTrosoBHOrO 3aKo0-
Ha, 1aTb OUCHKY TCOPECTUYCCKUX U MPAKTHUCCKHUX ACIICKTOB €€ IMIPUMCHCHUS. 9MHI/IpI/I‘-IeCKy10 633}’
nccaenoBanus (pOpMHUPYIOT HaydHBIC PabOTHI M MaTEepPHAIBl COOPHUKOB CTAaTCH, MEPUOTUICCKUX
W3/IaHUH, TPABOBbIC AaKThI, CTATUCTHYECCKHE JIAaHHBIC, HMHTEPHET-PECYpChl W Mpoyas MyOIHdHO
nocrynHas uHGopMmarms. Jins pa3paboTku wccinenoBanus ObUTH HCIONB30BAHBI AaHATUTHYCCKHIM,
CPaBHUTEIbHBIN, HHYKTHBHBIA U JICTyKTHBHBIA METOJIBI HCCIICIOBAHUSI.
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VARDARBIBAS GIMEN_E JEDZIENS
UN INTERPRETACIJA

Mg. iur. Jelena Kalinina,

Daugavpils Universitate, doktora studiju programma ,, Juridiska zindatne ", Latvija

Ievads

Raksts veltits aktualas sabiedriba pastavo-
Sas problémas — vardarbibas gimeng izpgtei.
Kriminallikuma ir noteikta atbildiba par vardarbi-
giem nodarTjumiem, pieméram, Kriminallikuma
159. panta paredzeta atbildiba par izvaroSanu,
160. panta — par seksualo vardarbibu, 125.-131.
panta — par miesas bojajumu nodariSanu utt.
Galvenokart Sie noziedzigi nodarfjumi ir versti
uz fizisko sapju nodariSanu vai uz noziedznie-
ka seksualo vajadzibu apmierinasanu. Profesore
V. Liholaja un D. Hamkova viena no saviem
rakstiem pamatoti norada, ka ,,Kriminallikuma ir
ietverta virkne normu, kuras paredzgta atbildiba
par vardarbigiem noziedzigiem nodarfjumiem —
tie veido aptuveni vienu ceturto dalu no visiem
noziedzigajiem nodarijumiem”!. Savukart var-
darbiba gimené atSkiras no vardarbigiem no-
ziedzigiem nodarfjumiem. Pirmkart, jédziena
ietvertais vards ,,gimene” norada uz to, ka var-
darbibu pielieto tuvi cilveéki un ta notiek gime-
nes ieksieng. Otrkart, petot So tematu, jasecina,
ka vardarbiba gimené aptver ne tikai fizisko un
seksualo vardarbibu, bet arT emocionalo jeb psi-
hologisko vardarbibu, ekonomisko vardarbibu,
pamesSanu novarta un atseviski janodala art va-
jasanu (stalking).

Ka norada gan V. Liholaja ar D. Hamkowvu,
gan J. Baumanis?, Kriminallikuma nav ie-
tverts jeédziena ,,vardarbiba” legals defingjums.
Juridisko terminu vardnicas ir atrodami vairaki
,vardarbibas” defingjumi, bet tie galvenokart
atspogulo tas fizisko dabu. Piem&ram, ,,rupjas
varas, fiziska spéka pielietoSana’™, ,,prettiesisks
personas aizskarums ar fizisku speku™, krievu
valodas vardnicas — ,,piespieSana”, ,,pret gribu”,
»apvainojams”, ,prettiesisks™, fiziska spéka
pielietosana”, ,piespiedu iedarbiba, personi-
gas neaizskaramibas traucgjums™. Oksfordas
vardnica vardarbiba definéta ka ,.fiziska speka
prettiesiska pielietoSana vai draudi’”. Ir skaidro-
jumi, kas ietver vardarbibas veidu uzskaitijumu,
piemeéram, ,,vardarbiba ir piespiedu metode pret
citu socialo grupu vai individu — fiziska, seksu-
ala, emocionala™®. Vardarbibu var saistit ne tikai
ar fiziska speka pielietosanu, bet ta ir iesp&jama
arT bez fiziskam sapém, pieméram, vajasana,

personas izsekosana, iebied€Sana, ievietoSana
telpa, nirgasanas, draudi, apvainosana, kliegSa-
na, nertipésanas par b&rnu, ienakumu atnemsana
utt. Nemot véra vardarbibas izpausmes formu
daudzveidibu, fiziska spéka pielietojums vairs
nav vardarbibas obligata pazime un skaidroju-
mi, kas balstas tikai uz fizisko sp€ku un varu,
vairs neatbilst miisdienu situacijai. Vardarbiba
nav obligati saistama ar fizisko sapju, kait€juma
dzivibai un veselibai nodariSanu. Vardarbibas
jédziena skaidrojums ir atrodams tiesibu dok-
tring, bet 1998. gada 17. junija Kriminallikuma®
nav nostiprinats, nav nostiprinats ari 1998. gada
15. oktobra likuma ,,Par Kriminallikuma spéka
staSanas un piemé&rosanas kartibu”'’, bet, pie-
meéram, 1998. gada 19. jiinija B&rnu tiesibu aiz-
sardzibas likuma, 1. panta'' ir dota vardarbibas
definicija, kas atspogulo vardarbibas izpausmes
formas un attiecas tikai uz be@rniem. Japiebilst
arT tas, ka Latvija nav kriminaliz&ti visi vardar-
bibas veidi un par dazam tas izpausmém var tikt
piemérota administrativa atbildiba (piemeram,
Latvijas Administrativo parkapumu kodeksa
172.% pants — fiziska un emocionala vardarbiba
pret bérnu, 173. pants — b&rna apriipes piena-
kumu nepildiSana'? u. ¢.) vai vispar nav tiesibu
normas, kas japieméro (piemeram, par emocio-
nalo vardarbibu pret pieauguso vai par vajasanu).
Visas minétas vardarbibas patnibas attiecas ari
uz ,,vardarbibu gimeng” ar vienu atskiribu, proti,
vardarbibu gimené pielieto gimenes locekli vai
tuvi cilvéki. Art ,,vardarbibas gimeng” jédziens
nav nostiprinats likuma. Tomér Sim jeédzienam ir
bitiska nozime kriminaltiesiskaja, civiltiesiskaja
un administrativaja regul&juma. Svarigi noskaid-
rot jédziena ,,vardarbiba gimen&” saturu, jo ta
izpratne lauj pareizi interprett un piemerot ar to
saistitas tiesibu normas.

Civilprocesa likuma 30.° nodalas 250.* panta
»pagaidu aizsardziba pret vardarbibu” paredzéts
to personu uzskaitfjums, kuras var iesniegt pie-
teikumu par pagaidu aizsardzibu pret vardarbibu
un noteikts pagaidu aizsardzibas pret vardarbibu
pamats. Bet 250.* panta uzskaititas vardarbibas
formas — fiziska, seksuala, psihologiska vai eko-
nomiska vardarbiba, ka ari vardarbiga kontrole!?.

Raksta mérkis ir identificét problémas, kas
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saistitas ar vardarbibas gimené jédziena defi-
ngjumu un interpretaciju. Mérka sasniegSanai
jaizpilda sadi uzdevumi: 1) jaizp&ta jédziena
»vardarbiba” saturs un pazimes; 2) jaizpeta je-
dziena ,,vardarbiba gimen&” saturs un pazimes;
3) jaizdara secinajumi par pétamo jautajumu.

Raksta izmantotas izp&tes metodes: analize,
induktiva, deduktiva, logiska.

1. Vardarbibas jédziens un interpretacija

Vardarbibas probléma ir viena no globalam
misdienu sabiedribas problémam. Liela dala
Kriminallikuma ietverto nodarijumu satur nora-
di uz ,,vardarbibu”, Iidz ar to jarisina jautajumi
ar tas izpratni, interpretaciju un normu piemero-
Sanu. Ta ka jedziena legalais defingjums likuma
nav nostiprinats, tiesibu piemerotajs vardarbibu
var interpretét atbilstosi faktiskiem apstakliem.
Teorija galvenokart tiek runats par fizisko un
psihologisko vardarbibu, bet izskir ari citus vei-
dus. Violentologija — maciba par vardarbigo no-
ziedzibu paplaSina Sos veidus. Kriminallikuma
pantos ietverti tadi formulgjumi ka vardarbiba
un draudi, bet jédziens ,,vardarbiba” tiek saprasts
ka fizisks kait&jums, bet psihologiska vardarbiba
attiecinama pie draudiem pieméerot vardarbibu.
Vardarbiba var izpausties arT bez tiesa kontakta
ar cietusa kermeni, nenodarot vinam fizisku kai-
t&jumu, bet iedarbojoties uz vinu psihologiski,
ar vardiem, Zestiem, ekonomiski utt. Piem&ram,
VIrs pastavigi pazemo sievu, norada uz vinas tri-
kumiem, noniecina, bet nepieméro pret vinu ne-
kadu fizisko sp&ku un ar savam darbibam nodara
vinai tikai emocionalas cieSanas, psihologiskas
traumas. Tada veida vardarbiba var izpausties
arT pret aculieciniekiem, piem&ram, bérns (maz-
aizsargata sabiedribas grupa) pastavigi redz, ka
tevs pazemo vai sit mati, ta rezultata bérns cies§
no psihologiskas vardarbibas, un tas var ietekmét
vina turpmako dzivi.

Lietas par vardarbibu pret bérniem izraisa lie-
lu rezonansi sabiedriba. Pieméram, sabiedribas
nosodijumu izraistja nodarfjums, kas tika izska-
tits Daugavpils tiesas lieta, kura saskana ar 2015.
gada 4. novembra spriedumu teévs un mate tika
atziti par vainigiem Kriminallikuma 160. panta
tresaja dala (likuma redakcija Iidz 13.06.2014)
paredzeta noziedzigd nodarfjjuma izdariSana —
Vardarbiga dzimumtieksmes apmierinasana ar
savam mazgadigajam meitam, un tevam noteikts
sods brivibas atnem$ana uz 18 gadiem ar proba-
cijas uzraudzibu uz tris gadiem, bet matei no-
teikts sods brivibas atpemsana uz 11 gadiem ar
probacijas uzraudzibu uz vienu gadu. So vecaku

seksualas darbibas ar saviem mazgadigajiem ber-
niem turpinajas Cetru gadu garuma un kopuma
ietvera vairak neka 50 vardarbibas aktu.

Krievu valodas juridisko terminu vardnicas
vardarbiba tiek definéta ka fiziska un psihologis-
ka iedarbiba uz cilvéku, parkapjot konstitiicija
noteiktas tiesibas uz fizisko un garigo neaizska-
ramibu'®. Bleka vardnica vardarbiba ir sinonims
fiziskam spékam un abi Sie jédzieni kriminal-
tiesibas ir savstarpgji aizvietojami'>. No seniem
laikiem par vardarbibu, pirmkart, tiek uzskatits
sekojoso moralo bauslu parkapums: nenogalini,
nenodari kadu fizisko vai materialu kaitejumu,
nemégini atpemt kadam vina tiestbas, intereses
un brivibu’®. Krievu zinatnickiem $aja sakara
ir atSkirigi doktrinarie defingjumi, piem&ram,
A. Piontkovskis norada uz ,,vardarbigu iedarbibu
uz personu, kas izpauzas piespieSana darboties
pret vina gribu”!’ un analogiski V. MenSaginam
defing vardarbibu ka ,,jebkada veida iedarbibu uz
cietusa fizisko neaizskaramibu™'$, D. Sarapovs
atspogulo vardarbibas butibu ka ,vienas per-
sonas darbiba pret citu pret§ji cietusa gribai”",
A.Romankovs un N. Bukaevs piekrit tam un no-
rada uz to, ka ,,vardarbiba ka piespiesana iedar-
bojas caur biologisko apaksstruktiiru™?. Savukart
A. Boiko norada jau uz to, ka ,,piespieSana vai
vardarbiba aizskar personigo neaizskaramibu
fiziskaja un psihologiskaja nozimé™'. Tada var-
darbibas interpretacija ir parpemta kriminaltie-
sibu teorija un praksg, analiz&jot vardarbibu ka
noziedziga nodarijjuma pazimi.

Ar Pasaules Veselibas Organizacijas (PVO)
1996. gada 25. maija rezoliiciju WHA49.25 var-
darbiba tika pasludinata par svarigu un arvien
vairak progresgjosu veselibas apriipes problemu
visa pasaulé. PVO veica pirmo nozimigo pétiju-
mu ,, World report on violence and health” par
vardarbibas problému starptautiskd meroga, kas
tika publicéts 2002. gada?2. Saja pétijuma vardar-
biba tika iedalita trijas kategorijas: méginajums
kaitet savai veselibai vai dzivibai (suicidalas do-
mas, cietsirdiga izturé€Sanas pret sevi), starpperso-
nu vardarbiba (vardarbiba gimeng un vardarbiba
kopiena, kad varmakam nav radniecigu saiSu ar
cietuso) un kolektiva vardarbiba (sociala, politis-
ka, ekonomiska — ko Tsteno organizetas grupas
vai valsts). Saja pétijuma vardarbiba tika skatita
plasak neka ierasta fiziska iedarbiba, bet arT ka
psihologiska, seksudla, mantiska kaitéjuma no-
dariSana un apriipes triikums. Pamatojoties uz pe-
tjumu, PVO defing€ vardarbibu ka ,,ti8u iedomatu
vai reala fiziska speka vai varas apzinatu lietosa-
nu pret sevi, citu personu, grupu vai kopienu, kas
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izraisa vai spgj izraisit ievainojumu, navi, psi-
hologisku kaitgjumu, attistibas trauc&jumus vai
zaud&jumus™?. Sadu defingjumu var interpretét
plasi, analizgjot jédzienu ,,vara”, ,jiedomats fi-
zisks speks”, ,reals fizisks speks”, ,,zaudgjumi”
u. c. izpratni.

Sauri iztulkojot Kriminallikuma normas, ne-
tiek atspogulota vardarbibas pilna aina un butiba,
jo ne visi vardarbibas veidi ir kriminaliz€ti, pie-
meéram, emocionala un ekonomiska vardarbiba,
vajasana, vardarbiga kontrole netiek nodalita, un
tiek ievérota tikai civilprocesualaja konteksta,
piemerojot Iemumu par pagaidu aizsardzibu pret
vardarbibu. Kriminallikuma psihiskas cieSanas,
piem&ram, ir min€tas 71. panta par genocidu
(novedot grupu Iidz psihiskai saslimsanai), 71.2
panta par noziegumiem pret cilvéci, 124. panta
par personas novesanu lidz pasnavibai (sistema-
tiski pazemojot personisko cienu), 125. panta par
tiSu smaga miesas bojajuma nodarisanu (tai skai-
ta, ja bijis par iemeslu psihiskiem trauc€jumiem),
174. panta par cietsirdigu vai vardarbigu apiesa-
nos ar nepilngadigo (tai skaita, ja nodaritas psi-
hiskas cieSanas). Eiropas Padomes Konvencija
par vardarbibas pret sieviettm un vardarbibas
gimeng novér$anu un apkaroSanu jeb Stambulas
konvencija, kas atverta parakstiSanai 2011. gada,
bet vel nav ratificeta Latvija, ir norade dalibval-
stim uz nepiecieSamibu kriminaliz&t ne tikai fi-
zisku vardarbibu, bet arT psihologisku vardarbibu
(konvencijas 33. pants), vajasanu (konvencijas
34. pants), piespiedu laulibas (konvencijas 37.
pants), atseviski noradita arT sievieSu dzimumor-
ganu kroplosana (konvencijas 38. pants)*.

Tadgjadi jasecina, ka 1) vardarbiba var but
ka darbiba, ta arT bezdarbiba; 2) ta var bt versta
pret sevi, atsevisku cilveku vai cilveku kopienu;
3) kaitgjums veselibai un dzivibai nav obligats
priek$noteikums; 4) var apdraud@t personas dzi-
vibu, fizisko veselibu, garigp veselibu, mantiskas
intereses.

2. Vardarbibas gimeng izpratne

Eiropas Savienibas (ES) méroga veiktaja ap-
sekojuma ,,Vardarbiba pret sieviet€ém” ietvaros
noskaidrots, ka 8% sievieSu pedgja gada laika
pirms apsekojuma veikSanas bija cietusas no fi-
ziskas un/vai seksualas vardarbibas. Divas no
piecam sievieteém (43%) ir piedzivojusas psiho-
logisku vardarbibu no pasreizgja vai ieprieksgja
partnera. Viena no piecam sievietem kops$ 15
gadu vecuma ir piedzivojusi kadu no vajaSanas
veidiem, un 5% sieviesu to piedzivojusas pede-
jo 12 ménesu laika pirms apsekojuma. Savukart

Latvija no vardarbibas gimené katru gadu cies$
vairak neka 100 sievietes, un vardarbibas [i-
menis Latvija ir augstaks neka vidgji Eiropa®.
Petfjuma gaita tika aptaujatas sievietes, bet dala
no aptaujatajam sievietem Latvija — 34% nora-
dija, ka cietu$as no vardarbibas bérniba (Eiropa
raditajs ir 35%). Tacu Sie dati pilniba neatspo-
gulo problémas mérogu. Vardarbiba gimeng ir
latenta, ne visi gadijumi ir atklati, un §1 problé-
ma ir saistita ar nezinoSanu policijai vai citiem
dienestiem. ArT ES méroga apsekojuma rezultati
liecina par to, ka ne visi gadijumi nonak polici-
jas redzesloka. Kaut gan, runajot par vardarbi-
bu, prata nak sievietes un b&rni, jamin arf tas, ka
no vardarbibas gimeng var ciest arT viriesi. Tacu
sadi gadijumi biezak paliek neatklati. Tas sais-
tits ar gimenes izol&tibu, informacijas trikumu,
bailu un kauna izjiitu, varmakas un upura attie-
cibam un citiem iemesliem, kas liedz upuriem
griezties pec palidzibas.

Gimene ir jebkuras sabiedribas pamats un
valsts nakotné. Tadgjadi tadas problémas ka var-
darbiba gimené apkaroSana un novérSana ir gi-
menes valsts politikas uzdevums. ST probléma ir
sociala paradiba, ta ir vérsta pret gimeni, nozime
personibas un gimenes diskriminaciju, to konstita-
cija nostiprinato tiesibu un brivibu noniecinasanu
un aprobezoSanu. Vardarbibas gimené jédzienu
un bitibu péta ne tikai tiesibzinatnieki, bet arT citu
zinatnu nozaru parstavji, pieméram, sociologija,
psihologija, pedagogija. Katrai valstij japienem
iespgjami lidzekli vardarbibas novér$anai un pre-
vencijai misdienu gimeng, jaizskauz stereotipi
(izplafiti stereotipi ,,sit — tatad mil”, ,,vardarbiba
gimeng ir katras gimenes privata licta”, ,,efektivas
audzinasanas metodes ar siksnu”). Vardarbiba ir
sociala probléma, un janoteic vienota vardarbibas
gimeng un tas veidu izpratne. Tapat, ka ,,vardar-
bibas” jédziens, ari jédziens ,,vardarbiba gimeng”
nav legaliz€ts, nav ietverts normativajos aktos.
Gimenes valsts politikas pamatnostadnés 2011.—
2017. gadam ir skarts jautdjums par vardarbibu
gimeng, bet nav dota definicija. Pamatnostadnés
akcents izdarTts uz pazimi, ka varmaka ir tuvs cil-
veks — ,,gimeniska, tuvibas vai emocionala saik-
ne starp upuri un vardarbibas veicgju, kas pastav
patlaban vai ir pastav&jusi ieprieks un kas var ne-
biit saistita ar para tiesisko statusu™. ST pazime
ir nostiprinata Civilprocesa likuma 250.* panta,
kura ir uzskaititas personas, kas var iesniegt pie-
teikumu par pagaidu aizsardzibu pret vardarbibu.
Tacu neviens Civilprocesa likuma pants nesniedz
vardarbibas gimeng defin&jumu. Viens pants (CPL
250.*) sniedz personu uzskaittjumu, bet otrs (CPL
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250.%) sniedz informaciju par pagaidu aizsardzi-
bas pret vardarbibu pamatu, tas ir ,,ja pret personu
ir versta jebkada fiziska, seksuala, psihologiska
vai ekonomiska vardarbiba”. Turklat jautajumu
par to, kas katra atseviska gadijuma tiek uzskatits
par vardarbibu gimeng, balstoties uz iesniegtajiem
pieradijumiem, Verte tiesnesis. Tiesnesis pec iek-
$€jas parliecibas verte, vai faktiskie apstak]i atbilst
kadam no vardarbibas veidiem un vai ir pamats
piemérot pagaidu aizsardzibu, vai nodarits psiho-
logisks kait€&jums (psihologisko trauc&jumu sma-
guma pakape) un Tstenota ekonomiska vardarbiba.
Faktiski tiesas ieskata paliek jautajums par to, vai
ieglta objektivi pieradama informacija par vardar-
bibu gimeng, vai arT nodarfjums neatbilst tas pazi-
mém un drizak lidzinas gadijuma rakstura stridam.
Ne katrs gimenes konflikts ir vardarbiba.

No ta jasecina, ka Civilprocesa likums neat-
klaj vardarbibas gimeng pilnu saturu un jédzienu.
Savukart kriminalprocesa vardarbibas gimené
gadijumi attiecas uz fizisko, seksualo vardar-
bibu, cietsirdibu pret bérniem, un tiek risinati
Kriminallikuma normu ietvaros, pieméram, par
dazada smaguma miesas bojajumu nodariSanu.
Tostarp Kriminallikuma 48. panta pirmas da-
las 15. punkta par atbildibu pastiprinoSu atzits
apstaklis, ka noziedzigs nodarfjums, kas saistits
ar vardarbibu vai vardarbibas piedraud&jumu,
vai noziedzigs nodarijums pret tikumibu un dzi-
mumneaizskaramibu izdarits pret personu, ar
kuru noziedziga nodarjjuma izdaritajs ir pirmaja
vai otraja radniecibas pakapg, vai pret laulato vai
bijuso laulato, vai pret personu, ar kuru nozie-
dziga nodarTjuma izdaritajs ir vai ir bijis neregis-
trétas laulato attiecibas, vai pret personu, ar kuru
noziedziga nodarijuma izdaritajam ir kopiga (ne-
dalita) saimnieciba. Tadgjadi vardarbibas gimene
gadijumos tiesa var noteikt bargaku sodu.

Jédziens ,vardarbiba gimeng” definéts
Ministru kabineta rikojuma Nr. 343 ,Par
Programmu vardarbibas gimené mazinaSanai
2008.-2011. gadam” — ,, vardarbigs nodarijums
(fiziska, seksuala vai emocionala vardarbiba)
starp kopdzive esosam personam’?’. Janorada,
ka sads defin€jums neatspogulo biitibu, neatbilst
pienemtajiem grozijumiem likumos (tai skaita
Civilprocesa likuma, kas paplasina personu loku,
uz kuram §1 probléma attiecas un kopdzive nav
noteicosais faktors) un vardarbibas veidu atspo-
gulojums taja nav pilns.

2016. gada 16. maija tika piepemts jauns
Ministru kabineta rikojums Nr.292 , Par kon-
ceptualu zinojumu ,,Par Latvijas pievienoSanos
Eiropas Padomes Konvencijai par vardarbibas

pret sievietém un vardarbibas gimeng novérsa-
nu un apkarosanu”®, kas izvirza priekslikumu
Latvijas valstij pievienoties Stambulas konven-
cijai un attiecas uz vardarbibas mazinaSanas
politikas attistibu. Sadas politikas pamata ja-
bt vizijai, ka problému novérst, un Stambulas
konvencija $o viziju jeb planu (vienotus mér-
kus) sniedz. Stambulas konvencijas 3. panta b)
punkta definéts termins ,,vardarbiba gimeng”
— fiziskas, seksualas, psihologiskas vai ekono-
miskas vardarbibas akti, kuri notiek starp gime-
nes locekliem vai majsaimnieciba neatkarigi no
ta, kadas ir biologiskas vai juridiskas gimenes
saites. Konceptualaja zinojuma mingéts, ka ir pa-
redz€ts darbs pie Preventivo piespiedu lidzek-
lu likumprojekta izstrades, kura ir paredz&ta
gan ,vardarbibas” definicija, gan ,,vardarbi-
bas gimeng&” definicija. Stambulas konvenci-
jas piedavata definicija norada uz vardarbibas
aktiem, bet ta pilniba neatspogulo vardarbibas
gimené saturu. Zinatnieki $o jédzienu interpre-
te un skaidro plasak, pieméram, psihologi no-
rada uz vardarbibas aktu ,,atkartotibu”, ,,ciklu”
(nav tikai viens konflikts, bet atkartots darbibu
cikls) un uz varmakas mérki — kontrol&t savu
upuri ar varu®’. Miciganas juridiska institlita
publikacija par vardarbibu gimené ,, Friend of
the Court Domestic Violence Resource Book-
Revised Edition” defin&ts jeédziens ,,vardarbiba
gimeng”, noradot uz tas mérktiecigu modeli ar
fiziskam, psihologiskam, seksualam un emocio-
nalam launpratigam darbibam, kuras tiek veik-
tas noteikta laika perioda un ar mérki kontrolet
partneri’®. Ari Krievu zinatniece A. PasCenko,
pétot So problému, noradija uz prettiesisko dar-
bibu sistemiskumu: ,,process, kas sastav no pret-
tiesiskas, vainojamas, sistémiskas fiziskas un
psihologiskas ietekmes uz gimenes locekliem,
kas tiek Tstenots pret vinu gribu ka draudi vai
sods, ar merki piespiest cilvékus darit nelabve-
ligas darbibas sapju, aizvainojuma, fizisko iero-
beZojumu nodariSanas cela™!.

2008. gada Saeimas Cilvektiesibu un sabied-
risko lietu komisijas deputati secindja, ka Latvijas
normativajos aktos jédziens ,,vardarbiba gimeng”
nav skaidrots un joprojam legals defingjums nav
izstradats.

No izpétitajam definicijam un tiesiska regu-
Igjuma izriet, ka vardarbiba var tikt vérsta pret
jebkuru gimenes locekli, un turklat var turpina-
ties ar1 arpus majokla, un tas fakts, ka personam
vairs nav kopigas majsaimniecibas, to neietek-
me. Gimene $aja gadijuma tiek saprasta plasak
neka Civillikuma214. panta, kur gimene definéta
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Saura nozimé& — ,,laulatie un vinu bérni, kamér
tie vél atrodas nedalita saimnieciba™?. Papildus
tam, jarisina jautajums par ,,vardarbibas aktu
atkartotibu” un ,,nodarTta kaitgjuma apmeriem”.
Ka jau tika mingts, pastav daudz jautajumu at-
tieciba uz emocionalo vardarbibu un ekonomis-
ko vardarbibu, proti, nav vienotas izpratnes par
to, ko uzskatit par psihologisko kaitgjumu un ka
vertét nodarita smagumu — pietiek ar vienu ga-
dijumu vai uz vardarbibu norada darbibu cikls.
Psihologi definé vardarbibu gimeng, noradot
uz vardarbibas aktu atkartotibu, bet tiesibzi-
natnieki, defingjot, norada tikai uz vardarbibas
veidu uzskaitljumu. Latvijas kaiminvalstis ir
parakstijusas Stambulas konvenciju, piemeram,
Igaunija to parakstija 2014. gada 2. decembrT.
Sakara ar to Igaunija veic specialistu apmacibu,
un 2015./2016. macibu gada Tartu Universitate
tika uzsakta jauna priekSmeta ,,Vardarbiba gi-
mené miusdienu tiestbu telpa” pasniegSana.
Tartu Universitates Juridiskas fakultates lektore
Silvija Kaugija norada, ka ir liela interese par
§adam apmacibam?. Lai ratificétu Stambulas
konvenciju, Latvijas valstij javeic milzigs darbs
normativo aktu sakarto$ana un viens no pamat-
jautajumiem — sakumposms — ir jédziena ,,var-
darbiba gimeng” legalas definicijas izstrade un
nostiprinasana normativajos aktos.

Secinajumi

Vardarbiba gimeng ir kompleksa probléma, kura
jarisina valsts meroga, izstradajot tadu politiku, kas
biitu versta uz noziegumu noversanu un apkarosa-
nu, katra gimenes locekla un pilsona tiesibam uz
drosu dzivi, brivibu un aizsardzibu no apdraudgju-
miem, ka arT uz socialo profilaksi. Svarigi Tstenot
socialo un specialo pasakumu kopumu, kas veérsts
uz vardarbibas gimené iemeslu un apstaklu novér-
Sanu, jo $adas vardarbibas sekas ir neatgriezeniskas,
var biit saistitas ar smagiem psihologiskiem un ve-
selibas trauc€jumiem un pat ar navi.

Latvijas tiesibu aktos noraditi vardarbibas gi-
mené veidi, iedalot tos fiziska, seksuala, psiholo-
giska un ekonomiska vardarbiba, ka ar vardarbiga
kontrolg. Tacu §1 jédziena defingjums paliek tiesib-
zinatnieku un tiesibu piemerotaju zina. Petot So
jautdjumu doktrinari, zinatnieki izklasta vardarbi-
bas butibu, piedava definicijas, bet tiesibu doktrinai
nav obligata juridiska spgka un to pieméro tikai ka
papildu tiesibu avotu. Jamin arf tas, ka ar T jautaju-
ma pétisanu vairak nodarbojas arvalstu zinatnieki.
Tiestbu doktrinai ir liela nozime tiesibu piemé&rosa-
nas joma, un ta atvieglo tiesibu piemerotajiem iz-
pratni par to, ka interpretét konkrétu normu, tomer
jaizstrada legalas jédziena ,,vardarbiba” un ,,vardar-
biba gimeng” definicijas. Sie jeédzieni janostiprina
normativajos aktos.
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Abstract

Domestic violence continues to be a global problem that kills and maims — physically, psycholo-
gically, sexually and economically. This problem is present in every country, cutting across bounda-
ries of culture, class, education, income, ethnicity and age. Domestic Violence occurs in all kinds of
intimate relationships, including married couples, people who are dating, couples who live together,
parents, same-sex partners, people who were formerly in a relationship and teen dating relationships.
It is enshrined in the Civil Procedure Law of the Republic of Latvia, but there is no specific definition
of domestic violence. The vast majority of victims of violence are women and children. Domestic
violence goes by many names, for example, wife abuse, woman battery, intimate violence, batte-
ring, partner abuse. Following sections of the Criminal Law of the Republic of Latvia are related to
violence in general, not to domestic violence. There are no definitions of domestic/family violence
in Latvian legislation. The purpose of this article: to identify problems which are connected with
definition of the concept ,,domestic violence”, determination of his content and interpretation.

AHHOTAIUA

JlomanHee HaCHITHE TTO-TIPEKHEMY SIBIISIETCSI TII00AILHON MTPOOIeMOid, KOTOpast yOUBaeT, KaleyuT
Kak (pU3NYecKH, TaK U ICUXOJIOTUIECKH, CEKCYalTbHO U SKOHOMHYECKH. DTa MpodiIeMa MPpUCYTCTBYET
BO BCEX CTpaHax, BHE 3aBUCHMOCTH OT KYyJBTYpHI, KJlacca, 00pa30BaHMsl, T0X0/1a, STHHYECKON MpH-
Ha/NIS)KHOCTH ¥ Bo3pacTa. Hacumue B ceMbe MPOMCXOANT BO BCEX BUAAX MHTUMHBIX OTHOIIEHHH. B
crarbe 250.* I'paskaaHCKO-TIPOIeCCYaIbHOTO 3aKoHa JlarBuiickoit PecyOnmuKy repedrcIieHbl JIulia,
KOTOpbIE UMEIOT MIPABO MOATh 3asiBICHUE O BPEMEHHOM 3allUTe OT HACHIIMS: CYNIPYTH WU OBIBLINE
CYIIPYTH; JIMIA, MEXTy KOTOPBIMH CYLIECTBYIOT OTHOLIEHHS JIETEN U pOAUTENEH, OTHOIIEHHUS OTIEKyH-
CTBa WJIM APYTOH BHECEMEWHOW 3a00THI MM POACTBEHHBIC OTHOLICHUS; JIUIA, KOTOPhIE MPOKUBAIOT
WM MIPO’KUBAIIU B OJJHOM JIOMAILIHEM XO3SHCTBE; JIHIA, KOTOPhIE MMEIOT WIH OKUJIAIOT OOIIEero pe-
OCHKa, He3aBUCHMO OT TOT'0, COCTOSIIIM JIM 3TH JIUI[A KOTJ[a-TM00 B OpaKe Witk KOraa-iu0o mpoKuBaIu
BMECTE; JIUIa, MEXK/1y KOTOPBIMH CYIIECTBYIOT WIIM CYIIECTBOBAIN OJIM3KHE IMYHBIC UM HHTUMHBIE
otHoureHus. [lopasnsromniee OONBIIMHCTBO KEPTB HACKUIIMS — JKEHIUHBI U JeTH. JloMaiiHee Hacu-
Jiie HOCUT MHOXKECTBO HA3BaHHM, HAPUMED, )KECTOKOE oOpalleHne ¢ KeHOH, N30MeHHe KeHIIH,
WHTUMHOE HaCWJIME, HACUJIME CO CTOPOHBI apTHEpa U T. A. M3yuuB YrojaoBHbIN 3akoH JlaTBuiickoi
PecryOnuku, MOXKHO IPUHTH K BBIBOAY, YTO Pa3/IeNbl 3aKOHA OTHOCATCA K HACHIJIMIO B LIEJIOM, a HE
K HacCWJIMIO B ceMbe. B 3akoHonarenscTBe JlaTBUM HET omnpeaeseHuil cemeitnoro Hacuius. llens
JAHHOW CTaThbM — BBIIBUTH IMPOOJIEMBI, CBA3aHHBIE C ONpPENCICHUEM IOHATHUS ,,HACWINE B CEMbE”,
OIIPENIETICHUEM E€T0 COAEPKAHMSI 1 HHTEPIIPETALUEH.
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FIZISKO PERSONU DATU AIZSéRDZiBA
DARBA AR LIETAS MATERIALIEM

Mg. iur. Janis KarSenieks,

Daugavpils Universitates studiju programmas ,,Juridiska zindtne ” doktorants, Latvija

Ievads

Pédgja laika aktualizgjusies jautajumi saistiba
ar 2016. gada 27. aprili pienemto un stajusos spé-
ka Eiropas Parlamenta un Padomes 2016. gada
27. aprilaregulu (ES) 2016/679 par fizisku perso-
nu aizsardzibu attieciba uz personas datu apstradi
un $adu datu brivu apriti un ar ko atce] Direktivu
95/46/EK (Vispariga datu aizsardzibas regula).
Saskana ar Regulu biitiski grozita personas datu
aizsardzibas kartiba. Tap&c I1dz tas piem&rosanas
uzsaksanai 2018. gada 25. maija personas datu
apstrades veicgjiem (parziniem) ir jaisteno vaira-
ki regula noteiktie pasakumi.

Visparigas datu aizsardzibas regula noteiktie
maksimalie sodi Iidz pat 20 miljoniem eiro ro-
sina parzinus parvertét paveikto personas datu
apstrades tiesiskuma nodroSinasana, ievérojot
gan personas datu aizsardzibas aspektus, gan ar1
informacijas tehnologiju jomas attistibu. Teiktais
attiecas gan uz privata sektora parziniem, gan ar1
uz valsts un pasvaldibu iestadém. Saja sakara ja-
norada, ka personas datu apstrades pamatprinci-
pi paliek nemainigi. Visparigas datu aizsardzibas
regula ievies stingrakas prasibas attieciba uz per-
sonas datu apstradi, jo tas nepiecieSams sakara
ar tehnologiju straujo attistibu. Lidz ar to, par-
ziniem, kuri ir pienacigi ieverojusi normativajos
aktos noteiktas tehniskas un organizatoriskas
prasibas, veikusi personas datu apstradi atbilsto-
$i paredz&tajam mérkim un nepiecieSamaja ap-
joma, regula noteikto papildu prasibu ieviesana
lielas problémas neradis.

Toméer, veicot dazada veida personas datu
apstradi, parzini, taja skaita art Valsts policija, ar
Sobrid saskaras ar vairakiem problémjautajumiem,
jo Tpasi gadijumos, kad saskaras tadas cilveka pa-
mattiesibas, ka tiesibas sanemt informaciju un
tiesibas uz personas datu aizsardzibu, piemé&ram,
stenojot tiesibas iepazities ar lietas materialiem,
neatkarigi no attieciga procesa veida (kriminallie-
ta, administrativa parkapuma lieta utt.).

Pettjuma meérkis ir izpétit fizisko personu datu
aizsardzibas pamatnostadnes, Tstenojot tiesibas
iepazities ar lietas materialiem un sanemt to ap-
liecinatas kopijas. P&tijuma uzdevumi: noteikt
pamatprasibas un pamatnostadnes, kuras jaie-
vero, iepazistinot personu ar lietas materialiem;

konstatét un noteikt pamatprasibas, kuras jaieve-
ro, izsniedzot lietas materialu apliecinatas kopijas.

P&tfjuma metodes: analizes, komparativa, in-
duktiva, deduktiva un logiska metode.

Tiesibu uz informaciju un tiestibu uz
personas datu aizsardzibu Ipatnibas

Tiesibas sanemt informaciju ir garantgtas
Latvijas Republikas Satversmes (turpmak -—
Satversme) 100. panta ka tiesibu uz varda brivibu
sastavdala. Tiesibas uz informaciju ietvertas ar1
Latvijai saistoS$ajos starptautiskajos ligumos —
Eiropas Cilvektiesibu un pamatbrivibu aizsar-
dzibas konvencija un Starptautiskaja pakta par
pilsoniskajam un politiskajam tiesibam. STs tiesi-
bas ietvertas arT Vispargja cilvektiesibu deklaracija.

,Latvijas Republikas Satversmes 100. panta
tveruma ietilpst cilvéka tiesibas uz informaciju
plasaka nozimeé — proti, ne tikai sanemt valsts
sniegto informaciju, bet art to aktivi meklgt (ak-
tivi pieprasit)”!.

Tiesibas uz informaciju ka tiesibu uz varda
brivibu sastavdala neatnemami ir viens no de-
mokratiskas sabiedribas pamatiem. Proti, tiesibas
uz informaciju tiek panaktas, ja valsts parvalde
ir atklata, pieejama un tas darbiba ir parskatama.
Tiesibu uz informaciju 1stenoSanas rezultata sa-
biedriba var parliecinaties, vai valsts parvalde
darbojas sabiedribas intereses.

Cilvektiesibu piemérosana biitiski ir panakt
taisnigu lidzsvaru starp sabiedribas interesem un
katra atseviSka individa tiesibu aizsardzibu.

Saskana ar Satversmes 96. pantu ikvienam
ir tiestbas uz privatas dzives, majokla un kores-
pondences neaizskaramibu. Tiesibas uz priva-
tas dzives neaizskaramibu ietvertas arT Eiropas
cilveka tiesibu un pamatbrivibu aizsardzibas
konvencijas (turpmak — Konvencija) 8. panta
un Eiropas Savienibas Pamattiesibu hartas (turp-
mak — Harta) 7. panta. Tiesibas uz privatas dzi-
ves neaizskaramibu ietver arl personas tiesibas
uz jebkuru savu datu aizsardzibu?. Turklat Hartas
8. panta ir Ipasi noradits, ka ikvienai personai ir
tiesibas uz savu personas datu aizsardzibu, bet
Sie dati ir jaapstrada godpratigi, noteiktiem mér-
kiem un ar attiecigas personas piekriSanu vai ar
citu likumigu pamatojumu, kas paredzgts tiesibu
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aktos. Ikvienam ir pieejas tiesibas datiem, kas par
vinu savakti, un tiesibas ieviest labojumus $ajos
datos. Lai nodrosinatu efektivu personu tiesibu
aizsardzibu, datu aizsardzibas regul&jums sikak
noteikts Eiropas Parlamenta un Padomes 1995.
gada 24. oktobra direktiva 95/46/EK par personu
aizsardzibu attieciba uz personas datu apstradi
un $adu datu brivu apriti un Fizisko personu datu
aizsardzibas likuma.

Nemot véra minéto, rodas jautajums, vai per-
sonas, kura vélas iepazities ar iestades riciba eso-
Siem lietas materialiem un sanemt to apliecinatas
kopijas, tiesibas prevalé par tas personas tiestbam
uz savu personas datu aizsardzibu, kuru personas
dati ir noraditi lietas materialos, vai arT tiesibu uz
informaciju Tstenosanai ir zinamas robezas.

Fizisko personu datu aizsardzibas
pamatprasibas un pamatnostadnes,
istenojot personas tiesibas iepazities

ar lietas materialiem

Saskana ar Latvijas Administrativo parkapu-
mu kodeksa 260. panta otro dalu personai, kuru
sauc pie administrativas atbildibas, ir tiesibas ka
personiski, ta ar aizstavja palidzibu (juridiskajai
personai — ar parstavja starpniecibu) iepazities ar
visiem lietas materialiem, izdarit no tiem izraks-
tus, norakstus un izgatavot kopijas, piedalities
lietas izskatiSana, sniegt paskaidrojumus, izteikt
lugumus, ka ar1 parstidzet lieta pienemto [émumu.

Kriminalprocesa likuma 39. panta pirmas da-
las 4. un 5. punkts nosaka, ka prokuroram ka pro-
cesa virzitdjam ir pienakums izsniegt personai,
kurai ir tiesibas uz aizstavibu, tiesai nododamas
kriminallietas materialu kopijas vai norakstus
(turpmak — kopijas) vai likuma noteiktaja kar-
tiba So personu iepazistinat ar tiesai nododamas
kriminallietas materialiem; izsniegt cietusajam
likuma paredz&to materialu kopijas. Sa likuma
70. panta pirmas dalas 1. punkts paredz, ka ap-
stdzetajam pirmstiesas kriminalprocesa ir tadas
pasas tiesibas ka aizdomas tur€tajam, ka arT tiesi-
bas p&c pirmstiesas kriminalprocesa pabeigSanas
sanemt tiesai nododamas kriminallietas mate-
rialu kopijas, kas attiecas uz vinam izvirzito ap-
stidzibu un vina personibu, ja tas nav izsniegtas
agrak, vai ar prokurora piekriSanu iepazities ar
Siem materialiem.

Administrativa procesa likuma 61. pants no-
saka, ka administrativa procesa dalibniekam ir
tiesibas iepazities ar lietu un izteikt savu viedok-
li jebkura procesa stadija. Sis tiesibas neaptver
informaciju, kas saskana ar $a likuma 54. pan-
ta otro dalu vai citiem likumiem nav izpauzama.

Autora ieskata tiesibam iepazities ar lictas ma-
terialiem ir konstitucionals statuss. Satversmes
92. pants paredz ikviena tiesibas aizstavet savas
tiesibas un likumiskas intereses taisniga tiesa.
Viens no svarigakajiem procesualajiem Ilidzek-
liem, lai Tstenotu Satversmé noteikto, ir tiesibas
iepazities ar lietas materialiem. Tomér tas vien,
ka kadas tiesibas tiek atzitas par pamattiesibam,
nenozimé, ka tas ir absoltitas un no tam nav izda-
ramas atkapes. Tiesibu iepazities ar lietas mate-
rialiem ierobezojums biitu pielaujams, piemeéram,
gadijumos, kad tiesibu TstenoSana nonaktu pret-
runa ar citu personu Satversme garant€tajam
pamattiesibam, kuras ir svarigakas par tiesibam
iepazities ar lietas materialiem.

Fizisko personu datu aizsardzibas likuma
(turpmak — FPDAL) 1. pants paredz, ka likuma
mérkis ir aizsargat fizisko personu pamattiesi-
bas un brivibas, it Tpasi privatas dzives neaiz-
skaramibu, attieciba uz fiziskas personas datu
apstradi. Satversmes tiesas praks€ vairakkartigi
ir nostiprinata atzinpa, ka tiesibas uz personas
datu aizsardzibu ietilpst Satversmes 96. panta un
Eiropas Cilvéka tiesibu un pamatbrivibu aizsar-
dzibas konvencijas 8. panta garant€to tiesibu uz
privatas dzives neaizskaramibu tvéruma®. Nemot
vera to, ka, Tstenojot tiesibas uz taisnigu tiesu un
atklajot personai, kuru sauc pie administrativas
atbildibas, citu personu personas datus, tiek aiz-
skartas $o personu tiesibas uz privato dzivi, starp
abam pamattiesibam — tiesibam uz taisnigu tiesu
un tiesibam uz personas datu aizsardzibu — ja-
nodroSina sapratigs lidzsvars. Lai parliecinatos,
ka Sis sapratigais lidzsvars ir nodroSinats, nepie-
cieSams konstatgt, ka, pielaujot iepaziSanos ar vi-
siem lietas materialiem, kuros atspoguloti arT citu
personu personas dati, tiek sasniegts legitimais
meérkis, ka arT nepastav alternativi mérka sasnieg-
Sanas lidzekli, kuri butu tikpat iedarbigi un kurus
izveloties, citu personu pamattiesibas uz privatas
dzives neaizskaramibu tiktu ierobezotas mazak.

Latvijas Administrativo parkapumu kodeksa
260. panta otraja dala ietvertas tiesibas iepazities
ar lietas materialiem lauj sasniegt butisku legitimo
mérki, proti, istenot Satversmes 92. panta garan-
tetas personas tiesibas uz taisnigu tiesu, tomer $is
mérkis biitu tikpat liela méra sasniedzams arT ar
mazak privato dzivi ierobezojosiem Ilidzekliem,
aizklajot tadus personas datus, kuri konkréta méer-
ka sasniegSanai nav nepiecieSami. Lidziga atzina ir
pausta arT Augstakas tiesas Senata Administrativo
lietu departamenta 2013. gada 23. janvara sprie-
duma lieta Nr. SKA-41/2013, kura tiesa atzina,
ka lidzsvars starp tiesibam uz aizstavéSanos un
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tiestbam uz ierobezotas pieejamibas informacijas
aizsardzibu ,,ir panakams, dodot iespg&ju iepazities
ar visiem lietas materialiem, iznemot ierobezotas
pieejamibas informaciju — piem&ram, sagatavojot
tadu dokumentu, no kura biitu iznemta ierobezo-
tas pieejamibas informacija [..]. Tada veida netiek
parkaptas personas tiesibas uz aizstavéSanos, lai
gan tas tiek ierobezotas™.

Mingto tiesibu normas interpretaciju apstipri-
na arT jaunakos procesualajos normativajos aktos
ietvertas tiesibu normas attieciba uz pieeju lietas
materialiem. Pieméram, Administrativa procesa
likuma 61. pants paredz, ka administrativa proce-
sa daltbniekam ir tiesibas iepazities ar lietu, tacu
§Ts tiesibas neaptver informaciju, kas saskana ar
$a likuma 54. panta otro dalu vai citiem likumiem
nav izpauzama. Par $aja tiesibu norma mingto
,,citu likumu” butu uzskatams ari FPDAL. Ari
Kriminalprocesa likuma 451. panta pirma dala
paredz tiesibas iepazities ar materialiem, kuri
aizskar §1s personas intereses un tiesibas, izne-
mot likuma paredz€tos gadijumus, bet, pastavot
objektivai nepiecieSamibai, drikst iepazities ar
visiem kriminallietas materialiem un lugt izga-
tavot to lietas materialu kopijas, kuri aizskar $1s
personas intereses un tiesibas. Savukart Eiropas
Savienibas Pamattiesibu hartas 41. panta 2. pun-
kta ,,b” apakSpunkts noteic ikvienas personas
tiesibas piekliit materialiem, kas uz to attiecas,
ieverojot konfidencialitates, ka arT profesionala
noslépuma un komercnoslépuma likumigas aiz-
sardzibas apsveérumus.

Ta ka persona, kuru sauc, pieméram, pie ad-
ministrativas atbildibas, lielakoties citu personu
personas datus iegiis, lai Tstenotu savas tiesibas
un tiesiskas intereses, $o var uzskatit par tadu per-
sonas datu apstradi, kas veikta saskana ar FPDAL
7. panta 6. punktu, proti, datu apstrade ir nepiecie-
Sama, lai, iev€rojot datu subjekta pamattiesibas
un brivibas, realiz€tu parzina vai tresas personas
likumiskas intereses, kurai personas dati atklati.
Tadgjadi kompetentajai iestadei (procesa virzi-
tajam), nodroSinot piekluvi lietas materialiem,
pasai ir javertg, vai ir ieverotas datu subjekta pa-
mattiesibas un brivibas, un tiesibu isteno$anai ir
nepiecieSami visi lietas materialos ietvertie fizis-
kas personas dati, ka arT to, cik liels var&tu biit
iesp&jamais personas privatas dzives aizskarums,
un personas datu atklasanas sekas. Piem&ram,
administrativa parkapuma lieta iesaistitas per-
sonas vards un uzvards var€tu biit nepiecieSams,
lai persona, kuru sauc pie administrativas atbil-
dibas, sp€tu 1stenot procesualas tiesibas vai ad-
ministrativa parkapuma lietas materialos ietverta

informacija biitu viegli uztverama un objektivi
saprotama. Vienlaikus citas personas dzivesvie-
tas vai darbavietas adreses atklasana, ja ta nav
nepiecieSama personas, kura iepazistas ar lietas
materialiem, tiesibu un tiesisko intereSu aizsar-
dzibai, varétu radit papildu apdraudéjumu un
emocionalo stresu tai personai, kuras personas
dati tiek atklati. Tapat Tpasa uzmaniba un aizsar-
dziba ir veltama nepilngadigu personu datiem. Ja
persona, kuras pienakumos ietilpst iepazistina-
Sana ar lietas materialiem, konstatg, ka persona,
kura iepazistas ar lietas materialiem, mérki tada
pasa kvalitate var sasniegt, nesanemot vai sane-
mot mazak personas datus, So datu nodosanai un
apstradei saskana ar FPDAL 7. panta 6. punktu
nebitu tiesiska pamata.

Papildus tam noradams, lai FPDAL 7. panta
6. punkts butu tiesiskais pamats personas datu
apstradei, ir javeic parzina vai tre$as personas
likumisko intereSu sabalans€sana ar datu subjek-
ta pamattiesibam un brivibam. Tas ir, kadas tiesi
realas un pastavosas parzina vai tre$as personas
likumiskas intereses jaisteno, vai personas datu
apstrade ir nepieciesama So likumisko interesu
realiz€8anai, vai nepastav datu subjektu mazak
ietekm&josas metodes, jaizverte, vai parzina un
tresas personas likumiskas intereses ir javerte
augstak neka datu subjekta pamattiesibas un in-
tereses, japrecize, kadas papildus specialas ga-
rantijas tiks nodroSinatas datu subjektiem vinu
personas datu apstrades gadijuma, vai un ka
tiks demonstréta atbilstiba FPDAL noteiktajam
(piem@ram, kada informacija tiks sniegta datu
subjektiem), kas notiks, ja datu subjekts izman-
tos savas tiesibas iebilst pret savu personas datu
apstradi saskana ar FPDAL noteikto.

Datu aizsardzibas prasibu ievéroSanas un datu
subjekta tiesibu un tiesisko interesu ievérosanas
nozimigums policijas iestazu darba ir apstiprinats
arT Eiropas Savieniba, 2016. gada 27. aprili piene-
mot Eiropas Parlamenta un Padomes Regulu (ES)
2016/679 par fizisku personu aizsardzibu attieci-
ba uz personas datu apstradi, ko veic kompetentas
iestades, lai novérstu, izmeklétu, atklatu nozie-
dzigus nodarfjumus vai sauktu pie atbildibas par
tiem vai izpilditu kriminalsodus, un par $adu datu
brivu apriti, ar ko atcel Padomes Pamatlémumu
2008/977/TI (turpmak — Direktiva Nr. 2016/679).
Direktivas 2016/679 7. apsvérumu punkta ir no-
radits, ka augsta limena personas datu aizsardzi-
bas nodrosinasana fiziskam personam ir biitiska,
lai sasniegtu direktivas mérkus, ka arT ir jastiprina
datu subjektu tiesibas un to personu pienakumi,
kas apstrada personas datus. Saskana ar Direktiva
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Nr. 2016/679 ietvertajiem datu apstrades pamat-
principiem jebkurai policijas veiktajai personas
datu apstradei ir jabut likumigai, godpratigai un
parredzamai attieciba uz attiecigajam fiziskajam
personam un jatiek Tstenotai tikai konkrétos liku-
ma paredz&tos nolukos. Personas dati jaapstrada
tikai tad, ja apstrades noltiku nav iesp&jams piena-
cigi sasniegt citiem lidzekliem. Ievérojot mingto,
konstat€jams, ka ar1 Valsts policijai, pildot savas
funkecijas, ir svarigi ieverot ikvienas personas tie-
sibas uz personas datu aizsardzibu.

Raksta autora ieskata biitu aizklajami tadi citu
personu dati ka adrese, talruna numurs, elektro-
niska pasta adrese, informacija par nepilngadiga-
jiem b&rniem, ja vien personai, kura iepazistas
ar lietas materialiem, nav IpaSa pamatojuma So
informaciju iegiit, piem&ram, prasibas pieteiku-
mam tiesa, personai var blit nepiecieSamas zinas
par citas personas deklargto dzivesvietas adresi.

Fizisko personu datu aizsardzibas
pamatprasibas un pamatnostadnes,
istenojot personas tiesibas sanemt lietas
materialu apliecinatas kopijas

Istenojot personas tiesibas sanemt lietas ma-
terialu kopijas, ir jaievero raksta ieprieksgja no-
dala noraditas prasibas par fizisko personu datu
aizsardzibu.

Vienlaikus jaievéro, ka, piemeram, Latvijas
Administrativo parkapumu kodeksa 260. pan-
ta vardu ,.kopija” likumdevgjs nav lietojis tada
pasa nozimg, ka tas skaidrots Ministru kabine-
ta 2010. gada 28. septembra noteikumu Nr. 916
,,Dokumentu izstradasanas un noforméSanas kar-
tiba” (turpmak — noteikumi Nr. 916) 54. punkta.
Proti, likumdevgjs nav atbrivojis datu parzini
no pienakuma ieverot personas datu aizsardzi-
bas prasibas, bet gan tikai konkretizgjis lietas
dalibnieku tiesibas iegiit to informaciju, kas ir
datu parzina riciba un kas ir nepiecieSama lie-
tas dalibnieka tiesisko intereSu aizsardzibai. Ja
lietas dalibnieks savas tiesibas, piem&ram, uz

parsiidzibu var Tstenot, tikai ieglistot tadu doku-
menta kopiju vai norakstu, kura nav aizklati citu
personu personas dati, tad, ieveérojot §1s intereses
nozimibu, $ada kopija lietas dalibniekam art btitu
izsniedzama.

Prasibas dokumenta originala, atvasinajuma
(noraksts, izraksts vai kopija) un dublikata iz-
stradasanai vai noformé&Sanai, lai tas iegiitu juri-
disku spéku, noteic Dokumentu juridiska speka
likums. Tadgjadi, ja dokumenta atvasinajums ir
noformé&ts atbilstosi minéta likuma un noteikumu
Nr. 916 prasibam, nav pamata uzskatit, ka tam
nav juridiska speka. Vienlaikus ir nepieciesams
izveleties piemérotako dokumenta atvasinaju-
ma formu. Piem@ram, neparrakstot atseviskas
originala dokumenta dalas (personas datus vai
citu ierobezotas pieejamibas informaciju), nav
pamata So atvasinajumu noformét ka dokumenta
kopiju, bet gan ir jaievero noteikumu Nr. 916 50.
punkta prasibas attieciba uz dokumenta izraksta
izgatavosanu.

Kopsavilkums

Jebkurai valsts un pasvaldibas iestadei pec at-
tieciga pieprasijuma sagemsanas, iepazistinot ar
lieta esoSiem materialiem un izsniedzot to kopi-
jas, ir javerte lietas materialos esoSais personas
datu apjoms, ieverojot merki, kuram attieciga
persona vé€las izmantot sanemto informaciju.
ST prasiba attiecas uz visu lietu klasifikaciju,
proti, nav nozimes, vai attieciga lieta ir veidota
kriminalprocesa, administrativa parkapuma liet-
vedibas, civilprocesa vai administrativa procesa
kartiba. lestadei ir jasniedz tikai ta informacija,
kas ir nepiecieSama konkréta meérka sasnieg-
Sanai. Istenojot personas tiesibas iepazities ar
lietas materialiem un izsniedzot to kopijas, ir
obligata prasiba anonimizet citu datu subjektu
personas kodus un dzivesvietas adreses, parcjas
informacijas anonimizacija ir atkariga no méerka,
proti, kapéc attieciga pieprasama informacija ir
izsniedzama.

Atsauces
'Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2007. gada 8. jinija

spriedums lieta Nr. SKA-194/2007.

2 Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2016. gada 8. aprila
sprieduma lieta Nr. SKA-15/2016 (A420617410) 6. punkts.

3 Satversmes tiesas 2015. gada 16. jlnija spriedums lieta Nr. 2015-18-01.

* Latvijas Republikas Augstakas tiesas Senata Administrativo lietu departamenta 2013. gada 23.
janvara sprieduma lieta Nr. SKA-41/2013 9. punkts.
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Abstract

In the article the author analyzes the problems of realization of the right to get acquainted with the
materials of the case (an integral part of the right to information), to obtain their copies with the right
to protect personal data of individuals in order to study the principles of their joint implementation.
In order to understand the essence of the problem, the author, through legislative norms and judicial
practice, analyzes and notes in this article the main features of the implementation and the essence
of both rights.

The scientific base of this research is the legislative base (normative acts regulating both rights)
and judicial practice.

This article deals with a problem that was not previously researched. The article specifies the
criteria that must be taken into account and applied in practice to balance the implementation of both
rights.

AHHOTAIUA

B crarbke aBTOp aHanMM3UpyeT NpodaeMaTHKy pealn3aliy IpaBa Ha O3HAKOMIICHHE C MaTepHaia-
MU Jiesa (HeoTheMiieMast 4acThb MpaBa Ha HMH(OPMAIIUIO), TOTYUYCHHUS UX KOIIMI U MpaBa Ha 3alIuTy
NEPCOHATIBHBIX JAaHHBIX (1)I/I3I/I‘ICCKI/IX JIMIL € OEJIbIO U3YUNUTH OCHOBHBIC ITOJIOKCHUS UX COBMECTHOM
peaiun3anuu. I[J'IS[ TOrO, 4TOOBI BEIIBUTH CyThb HpOGJ'IeMBI, ABTOP CTAaTbH IMPU MMOMOIIH 3aKOHOAATCIIb-
HBIX HOPM U Cy1eOHOM MPAKTUKU aHAJIU3UPYET CYTh 00OUX ITPAB U OIMPE/CIIIET OCHOBOIIOJIATAIOIIUE
NIPUHLMIIBI KX PEaIU3aluu.

HayuHoti 6a30i JaHHOTO HCCIIEIOBAHUS SBISIFOTCSI HOPMATHBHBIC aKThI, pErIaMEHTHPYIOIIHE 002
rpaBa, ¥ cyaeOHas MpaKkTHKa.

JlaHHast cTaThs 3aTparuBacT MpoOIeMaTuKy, KoTopas panee He ObLTa MccienoBana. B crarbe yka-
3aHbI KPUTEPHH, KOTOPhIC HY)KHO YYUTBHIBATH M TIPUMEHSThH B MPAKTUKE COATAHCUPOBAHHOMN peasiu-
3a1uu 000MX MPaB.

ADMINISTRATIVA UN KRIMINALA JUSTICIJA 20171 (78) 21




NOZIEDZIGU NODARTJUMU RECIDIVS
UN TA PREVENCIJA

Mg. iur. Ilga Trubina,

Daugavpils Universitates studiju programmas ,,Juridiska zinatne” doktorante, Latvija

Raksta aktualitati nosaka noziedzigu nodari-
jumu recidiva jédziena izpratnes sensitivitate, jo
lidz ar grozijumiem Kriminallikuma, kas stajas
speka 2013. gada 1. aprili, tika paplasinata soda
mérka biitiba, tapec darba mérkis ir analiz&t pa-
stavosos noziedzigu nodarfjumu recidiva veidus
Latvija, ta prevencijas iespgjamibu un nepiecie-
Samibu, jo soda mérkis ir, ne tikai sodit vainigo
personu, kas izdarTjusi noziedzigu nodarfjumu,
bet arT resocializgt to un panakt, lai persona neiz-
dara jaunus noziedzigus nodarfjumus.

Darba mérka sasniegSanai nepieciesams izpil-
dit sekojosus uzdevumus:

e izpétit un raksturot noziedziga nodarijuma
kriminaltiesisko (legalo) recidivu;

e izpetit un raksturot noziedziga nodarijuma
kriminologisko (faktisko) recidivu;

® izpétit un raksturot noziedziga nodarijuma pe-
nitenciaro recidivu.

Darba izmantotas visparzinatniskas p&tisanas
metodes (analize, sinteéze, indukcija, dedukcija)
un specialas pétisanas metodes (salidzinosa, for-
mali dogmatiska, deskriptiva).

Saskana ar Kriminallikuma 6. panta pirmo
dalu par noziedzigu nodarijumu atzistams ar no-
domu (ti81) vai aiz neuzmanibas izdarits kaitigs
nodarfjums (darbiba vai bezdarbiba), kur§ pa-
redz€ts Kriminallikuma un par kura izdariSanu
draud kriminalsods'.

Savukart jédziens ,recidivs” ir c€lies no lati-
nu varda — recidivus, kas nozZimé — atgrieSanas.
Visparpienemtaja nozimé kadas paradibas at-
kartosanos, kaut ka atgrieSanos p&c ta pazusanas
utt. Lietojot jedzienu ,,recidivs”, ir nepiecieSams
konstatét, ka kaut kada paradiba vai fakts ir
atkartojies?.

No iepriek§s minéta izriet, ka noziedziga no-
darfjuma recidivs ir personas noziedzigu noda-
rijumu kopums, ja persona jaunu nodarijumu
izdarTjusi, biidama tiesata par agrak izdaritu
nodarTjumu.

Plasi interpret&jot, noziedzigo nodarijumu re-
cidiva fakts nozimé, ka kriminali sodamu noda-
rjumu ir izdarTjusi persona, kura:

1) agrak jau izdarTjusi kadu citu noziedzigu
nodarfjumu,

2) agrak izdarTtais nodarTjums ir atklats,

3) uz to reaggjot, valsts piespriedusi vainigajam

kriminalsodu vai nosaciti atbrivojusi vingu no

kriminalatbildibas, vai piem&rojusi nepilnga-

digajam audzino$a rakstura piespiedu lidzek-
lus, vai arT izmantojusi citus kriminaltiesibu
instrumentus®.

Latvija izskir tris veidu noziedzigu nodari-
jumu recidivus, tas ir, kriminaltiesisko (legalo
recidivu), kriminologisko (faktisko recidivu) un
penitenciaro recidivu.

Noziedziga nodarfjuma  kriminaltiesis-
ka (legala) recidiva definicija ir noteikta
Kriminallikuma 27. panta, kas nosaka, ka nozie-
dziga nodarTjuma recidivu veido personas izdarits
jauns t18s noziedzigs nodarijums péc §is personas
notiesasanas par agrak izdaritu tiSu noziedzigu
nodarijumu, ja sodamiba par to jauna noziedzi-
ga nodarTjuma izdariSanas bridi nav nonemta vai
nav dz&sta likuma noteiktaja kartiba*. No ieprieks
min&ta izriet, ka noziedzigi nodarjjumi, kas at-
tiecigi ir noteikti Kriminallikuma seviskaja dala
un izdariti aiz neuzmanibas, neveido noziedziga
nodarfjuma recidivu.

Ka arT kriminaltiesiskais (legalais) recidivs
netiks konstatets $ados gadijumos:
® ja sodamiba par ieprieks izdarito noziedzigo

nodarjjumu ir dzésta (Kriminallikuma 63.

pants);
® ja sodamiba par ieprieks izdarito noziedzigo

nodarfjumu ir nonemta (Kriminallikuma 63.

panta septita dala);
® ja persona nav bijusi sodita par ieprieks iz-

darito noziedzigo nodarjjumu, jo tikusi atbri-
vota no kriminalatbildibas vai soda sakara ar
to, ka ar nodarTjumu nav bijis radits tads kai-
tejums, lai vajadzetu piespriest kriminalsodu

(Kriminallikuma 58. panta pirma dala);
® ja persona, kura izdarfjusi kriminalparkapu-

mu vai mazak smagu noziegumu, ir bijusi

atbrivota no kriminalatbildibas vai soda sa-
kara ar izligumu ar cietuSo vai vina parstavi

(Kriminallikuma 58. panta otra dala);
® japersona atbrivota no kriminalatbildibas vai

soda par ieprieks izdarito noziedzigo nodari-

jumu, jo vina ir palidz&jusi atklat smagu vai
seviski smagu noziegumu, kas ir smagaks
vai bistamaks par §1s personas pasas izdarito

noziedzigo nodarfjumu (Kriminallikuma 58.

panta tresa dala);
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® japersona bijusi atbrivota no kriminalatbildi-
bas par noziedzigu nodarfjumu, jo izdarijusi to
pirms pilngadibas vecuma sasnieg$anas un ir
konstateti noziedziga nodarfjuma izdariSanas
pasie apstakli, ka arT par nepilngadigo per-
sonu iegltas zinas, kas mikstina tas atbildibu
(Kriminalprocesa likuma 379. panta pirmas
dalas 3. punkts);

e japersona atbrivota no kriminalatbildibas par
ieprieks izdarTtu noziedzigu nodarjjumu, no-
siitot materialus audzinosa rakstura piespiedu
lidzekla piemérosanai (Kriminalprocesa liku-
ma 379. panta otra dala);

® ja persona nosaciti atbrivota no kriminal-
atbildibas  (Kriminallikuma 58.' pants,
Kriminalprocesa likuma 379. panta tresa
dala);

e ja persona atbrivota no kriminalatbildibas
Kriminallikuma seviskaja dala ipasi paredze-
tajos gadijumos (Kriminallikuma 235. pants,
254. pants, 324. pants)’.

Savukart kriminologiska (faktiska) recidiva
definicija ir plasaka, jo ar kriminologisko (fak-
tisko) noziedzigu nodarfjumu recidivu saprot
gadijumus, kad viena persona izdarTjusi vismaz
divus patstavigus noziedzigus nodarjjumus, ne-
atkarigi no ta, vai viga par tiem ir vai nav sodita,
ka arT neatkarigi no ta, vai par tiem ir vai nav

saglabajusas juridiskas sekas (kriminalatbildibas
noilgums, sodamiba)®.

No kriminalas statistikas datiem izriet, ka pé-
dgjo piecu gadu laika pastav tendence pieaugt
notiesato personu skaitam ar ieprieksgjo sodami-
bu, kas veido vairak par pusi no kopg&ja notiesato
personu skaita, ka rezultata veidojas noziedzigu
nodarfjumu recidivs.

Izanaliz&jot kriminalas statistikas datus par
notiesatajam nepilngadigajam personam, ir
redzams, ka pastav liels nepilngadigo personu
Ipatsvars, kas tiek tiesati un personai vél ir
nenonemta sodamiba. Autoresprat, pozitivi ir
vertejams fakts, ka pedgjo piecu gadu laika
samazinas notiesato nepilngadigo personu skaits.

TreSais noziedzigu nodarfjumu recidiva veids
ir penitenciarais recidivs. Penitenciarais reci-
divs pastav, ja agrak reali brivibas atnemsanas
sodu izcietusi persona izdara jaunu noziegumu,
par kuru piespriez brivibas atpemsanu’. Proti,
penitenciarais recidivs konstat€jams gadijuma,
ja persona, kura sodita ar brivibas atnemsanu
(ko ta izcietusi vai sakusi izciest), izdarTjusi jau-
nu noziedzigu nodarTjumu. Jaunais noziedzigais
nodarTjums var bt izdarits gan ieslodzijuma
vieta (ieprieks piespriesta kriminalsoda izpildes
laika), gan arT p&c personas atbrivoSanas pé&c
brivibas atnemsanas soda izpildes, vai arT péc

1. tabula
Notiesato personu skaits®
2012 2013 2014 2015 2016
Kopgjais skaits 9050 12593 16188 17275 15378
t. sk. ar iepriekséjo sodamibu 4856 6347 8564 9224 8982
2. tabula
Notiesato nepilngadigo personu skaits’
Iepriekséja sodamiba
Gads | Kopgjais skaits Nav fiesiiti Tiesati, bet Tiesati, ir
av tiesati = =
sodamiba nonemta | nenonemta sodamiba
2012 599 417 17 162
2013 609 448 15 142
2014 533 335 15 180
2015 414 276 9 129
2016 380 230 12 136
3. tabula
Notiesato personu skaits un piespriestais sods'
2012 2013 2014 2015 2016
Kopa 9050 12593 16188 17275 15378
Brivibas atnemsana 5819 7364 9839 10144 9081
Naudas sods 223 284 293 207 254
Piespiedu darbs 3007 4944 6056 6925 6042
ADMINISTRATIVA UN KRIMINALA JUSTICIJA 23

2017 1(78)




nosacttas pirmstermina atbrivoSanas no brivibas
atnemsSanas soda izpildes. Penitenciaro recidivu
var konstatét neatkarigi no piespriesta un faktis-
ki izciesta brivibas atnemsanas laika — nozime ir
faktam, ka personai ir uzsakta brivibas atnem-
Sanas soda izpilde. Penitenciara recidiva nav,
ja personai ieprieks ir bijusi piespriesta brivi-
bas atpemsana, bet §is sods nav bijis izpildits,
jo tiesa piemé@rojusi nosacitu notiesasanu vai,
atbrivojusi nepilngadigo no soda, piemeérojot
vinam audzino$a rakstura piespiedu lidzekli''.
Pretgji noziedzigu nodarijjumu kriminaltiesiska-
jam recidivam penitenciaro recidivu veido arl
personas izdariti noziedzigi nodarjjumi aiz ne-
uzmanibas, kuru rezultata personai piespriests
brivibas atnemsanas sods.

Sobrid Latvija netiek veikta statistikas datu
analize par noziedzigu nodarijumu recidivu. Dati
biitu pamats noziegumu recidiva iemeslu atklasa-
naiun noveérsanai. Saskana ar Kriminallikuma 35.
panta otras dalas 3., 4. un 5. punktu soda mérkis ir
ne tikai sodit vainigo personu par izdarito nozie-
dzigo nodartjumu, bet arT resocializét sodito per-
sonu un panakt, lai notiesatais pilditu likumus un
vinu atturétu no jaunu noziedzigu nodarijumu iz-
dariSanas. Tacu, neveicot noziedzigu nodarfjumu
recidiva analizi, nevar objektivi izvertet piemero-
ta soda efektivitati un konstatet, vai soda mérkis
tiek sasniegts pilniba vai tikai dal&ji. Noziedzigu
nodarfjumu recidiva statistikas datu apkoposana
lautu noskaidrot katra piemérota kriminalsoda
efektivitati, ka ar noziedziga recidiva raditajus
var€tu izmantot tiesibu aizsardzibas iestazu dar-
ba efektivitates novertésanai. Pieméram, pedgjos
piecos gados personam piespriesta brivibas at-
nemsanas soda patsvars saglabajas augsts (skatit
3. tabulu).

No kriminalas statistikas datiem izriet, ka pé-
dgjo piecu gadu laika piecaug notiesato personu
skaits, kuriem piemeérots piespiedu darbs, tacu
nemainigi brivibas atnemsana ir plasi piemérots
sods. Ja persona tikai tiek izol€ta no sabiedribas
un netiek veikti pilnvertigi resocializacijas pasa-
kumi, tad ar So izolaciju vien nepietiek, lai sa-
sniegtu Latvijas Sodu izpildes kodeksa 8. panta
noteikto soda izpildes merki — nodrosinat perso-
nas resocializaciju un tiesisku uzvedibu p&c soda
izpildes'.

Autoresprat, ne mazak svarigi biitu veikt datu
apkopoSanu par recidivo noziedzibu pec krimi-
nalsodu veidiem, lai vartu konstatét, ka mainas
noziedzigu nodarfjumu recidiva Iimenis péc at-
tieciga kriminalsoda izcieSanas.

Secindjumi un priekslikumi

Latvija izskir tris veidu noziedzigu nodariju-
mu recidivus — kriminaltiesisko (legalo recidivu),
kriminologisko (faktisko recidivu) un penitencia-
ro recidivu. P&dgjo piecu gadu laika pieaug agrak
sodito personu skaits, recidivs konstat€jams vai-
rak neka pusei notiesato personu. Lielai dalai laika
posmano 2012. gada lidz 2016. gadam Latvija no-
tiesato piespriesta brivibas atnemsana. Neskatoties
uz to, joprojam netiek apkopoti noziedzigu nodari-
jumu recidiva statistikas dati ar mérki noskaidrot,
vai ar piespriesto sodu tiek panakts soda mérkis
un persona pec soda izcieSanas neizdaris jaunus
noziedzigus nodarTjumus. Autore izsaka prieksli-
kumu veikt noziedzigu nodartjumu recidiva statis-
tikas datu apkopoSanu un analizi, lai noskaidrotu,
ka piemérotais sods ietekmg&jis personu. Tas Jautu
konstatét noziedzigu nodarfjumu recidiva limeni
valsti, un izvertét kriminalsoda efektivitati, jo ne
vienmér bargakais sods ir visefektivakais.
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Abstract

The author analyzes three types of crime relapse existing in Latvia as well as paying attention on
the fact that the crime data collection currently is not practiced in this country, although the level of
the crime relapse reflects the effectiveness of applied criminal penalties. Statistical data collection and
analysis of crime relapse could determine the effectiveness of criminal penalties as well as showing
the usefulness of crime relapse reduction.

AHHOTAIIUA

ABTOp CTaThy aHAIM3UPYET TPH BUAA PEIUINBA MIPECTYMHBIX AEIHUH, KOTOPBIE IPUHATO BBIJE-
1aTh B JlaTBHH. ABTOp TakKe obpariaeT BHUMaHUE Ha TO, 9TO ceiidac B JlarBuu He BemeTcst cOop maH-
HBIX (aHAITN3) CTATUCTHKH O MIPECTYIUICHUSIX, HECMOTPS Ha TO, YTO YPOBEHB PEITUINBA ITPECTYTUICHUI
otoOpaxaeT d(H(PEKTUBHOCTL YTONOBHBIX HakazaHWi. CTaTUCTUKA W aHAJIN3 JaHHBIX O TIPaBOHAPY-
MIEHUAX, @ IMEHHO, O PEIHINBE, CIIOCOOCTBOBAIN OBI BBIABICHUIO 3PPEKTUBHOCTH TIPUMEHIEMBIX
YTOJIOBHBIX HaKa3aHU M BOZMOXXHOCTH YMEHBIIICHHUS PEIUANBA MTPECTYTUICHHUH.
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THE PROBLEMS AND GAPS
OF THE LAW OF GENDER VIOLENCE IN SPAIN

Dr. iur. Jose Antonio Gonzalez Costa, Spain

I Introduction

Since the entry into force in Spain, of the law
of protection of victims of domestic violence in
2004, have not ceased criticisms, controversies
and discussions on it. It is a law that since its start
has been the subject of several resources of un-
constitutionality by judges, of individuals, politi-
cal parties and associations that believed that the
law was unconstitutional and that affected funda-
mental rights enshrined the Spanish Constitution,
the principles of equality of sexes and equality in
the law.

The Spanish Constitutional Court, the highest
judicial body in Spain and Constitution’s guarantor,
has tried to solve these problems with sentences'.
These sentences were similarly controversial, there
is no unanimity in the judgment or sentences, by
some of the judges and they pronounced against
this sentences, with special votes, explaining
several reasons and them disagreement.

So judges like Conde Martin de Hijas and
Rodriguez Zapata Pérez, they have been pronoun-
ced against such statements, writing their opinions
discordant in it and explaining the reasons, i.e.
such as discrimination between man and woman
that makes the law is unconstitutional, as well as
the punitive differs by sex and that in no case can
be set as a distinguishing criterion and lastly crea-
ted legal uncertainty citizens.

And that is one of the most important criti-
cisms to the law which is only aimed at women
purely and exclusively, protecting only the wo-
men and excluding the man. It is not given to man
protection, nor to other types of joints when there
is domestic violence regardless of the gender of
the person.

In any case, we can determine that the law of
gender violence in Spain suffer from five major
problems that make it ineffective and does not
help to reduce the victims of violence. They can
fit into the following which are explained below.

II A. Use of precautionary generically and
without being sufficiently informed
The first of the problems that we can find in
the law, after the complaint by the victim, is the
adoption of measures generally precautionary to
protect to the alleged victim by the judge, who

is correct in all cases, try to prevent and take
measures that prevent the so called aggressor
again affect the act violent against women.

However in Spain, court abuse of them, with
a battery of standardized and automatically be
imposed so that it often happens that they do not
fit or are not effective for the protection of the
victim and also the rights of the alleged offender
all this limit unnecessarily.

This leads to not fix the supposed conflict
between both sides that it becomes rather worse.
This does not mean that a violent fact measures
may not apply precautionary but that its adoption
should respond to the principles of proportiona-
lity, motivation, safety and temporality.

By the way, i.e., in the event of a husband
slaps his wife in a domestic common fight and
both name calling of mild form, without psycho-
logical violence or physical, is completely abu-
sive and disproportionate to apply measures of
restraining order for undetermined period, pro-
hibition of residence, of communication and of
residence at the same house. This is most often
given frequently in Spain and what causes is a
desire of revenge and despair in the man which
makes it often leads in fatal situations such as the
death of the victim and subsequent suicide of the
perpetrator.

Why should assess these measures and always
try to reconcile the dispute between both sides
reaching its origin to reach a solution.

B. Fraudulent use of the law for other
purposes not provided in the law

It is well known that the procedures of family,
as divorce or custody of children, can extend in
time considerably, along with the economic and
emotional costs which carry with them. Forensic
practice is seeing a dramatic increase in cases in
which the alleged victim, a woman, comes to re-
port facts without criminal relevance, exaggera-
ting to adopt civil measures, as is the use of the
family home, the child custody, parenting time,
to save having to go to the civil courts with the
costs involved.

This is a law fraud, since it takes advantage
of the law for some purposes for which the law
was not created.
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So, that it is necessary that the precautio-
nary measures that they are taken, as a result of
gender-based violence, have a limited duration
and in any case oblige to both sides, to bring
the corresponding action through civil, because
the civil guarantees are higher than in criminal
proceedings, which for the alleged perpetrator is
considerably limited their chances of defense and
their rights.

C. Absence of regulation of gender
violence among children

Asthey advance times, each time they increase
and intensify relations between minors, which are
also not free of controversy, neither of which can
be considered as gender based violence. Actions
such as controlling in every moment the mobile
to his girlfriend, asking where is at each time and
with whom, or require sending intimate photos,
are in Spain, reprehensible conduct the subject of
illicit criminal and subject to the law of gender
violence.

The existing law? does not set any action or
makes reference to cases of violence against wo-
man, with the exception of victim status when
their mothers are so and as amended came into
force in the year 2015°.

What happens is that in Spain, in the law of
gender violence, not regulated or even referred
to children and cases of violence among children
and therefore does not apply them law to not
record with the age of majority. Then you can
quickly see the problem, and how applied to safe-
guard the victims, what measures can be adopted,
restrictions can be set to the alleged attacker to
prevent further violent episodes and all this wit-
hout losing sight of the act.

It is clear and evident that in the above-men-
tioned act not has regulated nothing by the legis-
lator and that is evident, the loophole of the law
itself.

Therefore you must reform both the act and the
violence against women act to have accommo-
dated the violent acts that occur among children
under and always taking into account the pecu-
liarities and intrinsic characteristics of the child,
especially in imposing measures precautionary.

The method that seems more appropriate, not
only for the children but also adults, case is the
social education of values such as respect, to-
lerance and equality of the sexes in the law. In
addition to education, it is necessary that the re-
education of the violents and society, be guided
by professionals such as psychologists, workers,

social educators and also for the case of convic-
ted of own courts which shall ensure the social
reintegration of inmates.

You will only be eradicate gender-based vio-
lence reeducate society and of course changing
the law, which effectively protect victims and not
rehabilitate and re-educating the abusers, becau-
se of the contrary, continue with the problem of
the law of gender violence, not only in Spain but
in all Europe, whose criticism or major defect is
the lack of effectiveness of the same.

D. False report

To the thread of what mentioned in the section
concerning the fraudulent use of the law by the
victims, second, also You can see a substantial
increase of false reports, for either damage to the
partners or ex-partners for different reasons, sub-
jective, either for judicial benefits with the adop-
tion of measures in favour of the alleged victim.

The false report consists of reporting a per-
son originating from events or actions that is not
guilty of knowingly false.

This conduct from all points of view reprehen-
sible and immoral apart from being constituent of
crime’ sets out all the judicial mechanismus using
in vain and useless and what is worse, to do that
there is an erroneous judicial decision.

What’s not in the law, it’s the compensation
to the man who has been charged unjustly and
against that is a judicial process continued and
on which have been criminal and civil measures
such as them prohibition reside in the family home
or the submission to a system of visits to see his
children with loss of the custodian like a example.

It is clear that when false complaint is com-
mitted, the results produceds should be recovered
somehow, thus re-establishing the rights that you
have private or restricted to which has been un-
justly accused.

Therefore, we must establish a mechanism to
regulate these situations by reforming the law of
gender violence and the criminal code.

E. Breach induced or consented

Another problem seemingly insoluble in the
law, is the breach of a sentence or measure pre-
cautionary, helped or with the acquiescence of
the victim, i.e. when actively or passively way
woman let to his attacker to breach the sentence
or measure precautionary.

These cases tend to give most often, i.e. and
without going any further, we have it when man
is sentenced by a judgment for beating his wife
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and establishes the prohibition of communicate
and live together for a certain time normally one
year. Because in many cases the woman decides
to skip the sentence and start living together with
their husband, forgiving him, despite the senten-
ce or when the man is who takes the first step and
begins to communicate with his wife or fiancé,
all that with the blessing of her. In both cases
induced or consented to breach occurs.

Far from getting an answer clear and effective
by the courts on this issue, the fact that there is
a unity of criteria, including the Court Supreme
trying to give reasons why those who breach con-
sented to these cases should be decriminalized,
citing the right of human beings to regulate their
lives private and intimate, on the basis of the
principle of freedom and decide at any moment
with who you want to be attached to the private
sphere. This Court recently claiming that in these
cases ius puniendi of the State must not be imple-
mented because it would damage a good senior
legal which is the right to freedom and private life
and that if women decide to resume cohabitation
can not apply a ruling which would restrict con-
stitutional basic rights.

Of course in this law in Spain, it not regu-
late anything about this case and only refers to
the code criminal and this applies to the previous
example articles dealing with the breach of sen-
tence or measure.

With regard to the ordinary courts or in the se-
cond instance, the previous course, would judge
also as a breach, despite the numerous criticisms
of various social sectors as the feminist collec-
tive, family and even by judges who see unfair
punishment.

It is clear that there is no unity of criteria
when deciding on the breach consented to by the
Spanish courts, thereby giving a poor image insi-
de and outside the country.

It is also important to note that ex officio poli-
ce or anyone who knows that there is a conviction
and witness of their breach, can bring to the atten-
tion of the courts and proceed to the imputation of
both, man and woman, despite them willingness
to be together.

The doctrine also passionate arguments with
arguments for and against one or another way,
have occurred in ones alleging that criminal law
is not a law -menu that can be used by citizens
to the will and convenience and which, in any
case, the judgments are enforced in all cases and
without exception since otherwise it would lead
to an unsafe and anarchic system.

Another sector of the doctrine holds that it is
an aberration that the person’s right to is private
life and to be with whom you want to constantly
be limited by a right that has been made by men
for the regulations of their lives and never in short
can be subject to criminal law>.

III Conclusions

Undoubtedly, gaps and problems generated
by the application since the year 2004, the law
of gender violence in Spain. This law is charac-
terized by its ineffectiveness to get to the bottom
of the problem and its gaps and silences in some
problems which we have already mentioned
above.

It is necessary to reform the law by making
it more effective complementing loopholes and
including new sociological and not only legal to
solve aspects the problem of gender-based vio-
lence, which need to be set a non-jurisdictional
procedure to resolve personal conflicts, which
is the source of the problem. Also should be re-
gulated gender-based violence among children,
compensation for the defendant for false com-
plaint, the application of measures precautionary
to prevent that they applied generic and ineffec-
tive way and finally the clear regulation of the
induced breakdown.

In the case of the reform of the law, in the case
of measures of general application he should be-
gin by delimiting the assaults in several groups,
according to their severity or importance, i.e. for
the case in that there is no serious physical or
psychological violence, you should set a new
not only judicial procedure, in which specialists,
such as psychologists or social workers arrive
at the wing root of the problem and identify the
problem and propose a solution together with the
judge. This new procedure would cover not only
the legal and various disciplines, just as well be-
gin to eradicate the problem of gender-based vio-
lence and would start to become more efficient.

In the case of the false complaint by the wo-
man, should be available with a new regulation
that can compensate the man of measures that
have been taken, as for example the loss of cus-
tody of children, the prohibition of reside in the
dwelling against it.

Regarding the breach consented to or induced,
it should establish a procedure that could leave
suspended sentences, when the couple decide
unequivocally start to live together again, which
would be a success from the point of view of
efficiency.
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Anotacija

Raksta analizéta dzimuma lidztiesibu nodroSinasanas problematika Spanijas tiesas, skatot lictas
par vardarbibu gimené. Autors uzskata, ka 2004. gada pienemtais likums par vardarbibas novérSanu
gimengé lielaka méra aizsarga sievieSu tiesibas, savukart likuma robu rezultata viriesu tiesibas ana-
logiskas situacijas tiek mazak aizsargatas. Min&ta disproporcija it seviski reljefi izpauzas kriminal-
tiesisko attiecibu noregul&juma. Civiltiesisko attiecibu noregul&juma minéta disproporcija vérojama
mazak.

Spanijas Konstitucionala tiesa tas nolémumos mekI€ taisnigus risinajumus lietu par vardarbibu
gimeng izskatiSana.

AHHOTAIUA

B crarbe paccmarpuBaercs npoOiieMaTika TeHIepHOro paBHOIIPABHS IPU PACCMOTPEHUH JIEN O
HacCWJINU B ceMbe cyfamu Vcnmanun. ABTOp yTBeprkIaeT, uro 3akoH Mcmanun 2004 rona o mpenort-
BpallleHUU HACHWJIUS B CEMbE 3alHUIIACT MpaBa JKEHIINH B OONBIIEH CTENEeHH, a MpaBa MYXYHH B
pe3yspTaTe UMEIOIIUXCS MPOOEJIOB B 3aKOHE 10 CYTH OCTAKOTCS HE3aIIUIIEHHBIMHM, OCOOEHHO 3TO
KacaeTcsl yrojJOBHO-IPABOBBIX OTHOLICHUH. B rpaxiaHCcKO-IpaBOBBIX OTHOLICHHUAX Takasi AUCIPO-
MOPLMS IPOCIEKNBACTCS PEXKE.

Koncturyumonnsiii cyn Mcnanuy cBOMMHU peLICHUSIMH JOOMBAETCs CIIPABEAIMBOTO YPEryIupo-
BaHMsI B3aMOOTHOILICHUH B CEMbeE.
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NOZIEDZIGI RADITA BUTISKA KAITEJUMA DABAS
VIDEI IZVERTEJUMS TEORIJA UN PRAKSE

Mg. iur. Silvija Kotane,

Daugavpils Universitdtes studiju programmas ,,Juridiska zindtne” doktorante, Latvija

Raksta sniegts dabas vides kriminaltiesiskas aiz-
sardzibas izvert€jums un butiska kait€juma kritériji
noziedzigos nodarfjumos pret dabas vidi. Raksta
mérkis ir noskaidrot atbildibas Tpatnibas, ja cilveks
ir noziedzigi iztur€jies pret dabas vidi, kura dzivo,
nodarot tai kait§jumu vai biitisku kaitgjumu.

Jedziens ,,vide” apzime cilvéka dzives dabis-
ko pamatu ar vides pamatelementu (zeme, gaiss,
tdens, biosfera) mijiedarbibu. Vides aizsardzibai
izveidots tiesibu normu kopums, kas ietverts vi-
des tiesibu nozare. Griti norobezot dabas vidi
no cilvéku fiziskas, socialas un kultaras vides,
jo sadas norobezoSanas rezultats biitu vides aiz-
sardzibas jédziena neatbilstoSa saSaurinaSana'.
Ta ka nevaram bt nodaliti no zemes, uz kuras
dzivojam, tas dzilém, gaisa, ko elpojam, ozona
slana, klimata, idens, meza, floras, faunas — vi-
siem dabas resursiem jeb objektiem, kuru izman-
toSana ir cilvEces pastavéSanas pamats, [1dz ar to
jedziens ,,vide” aptver ne tikai dabas elementus,
bet ir dabas, antropogéno un socialo faktoru ko-
pums?, ietverot sevi ari individa vai sabiedribas
dzivi ietekm@joSos socialos un kulttiras apstak-
lus. Dabas vertibu aizsargasana aktualiz&jas lidz
ar cilvéku vajadzibu péc dabas resursiem pastavi-
gu palielinasanos. Te arT problémjautajums — ka
lidzsvarot pret&ji verstas intereses, $is jautajums
ir dabas jeb vides vai arT ekologisko tiesibu viens
no galvenajiem pamatuzdevumiem: ka nodrosi-
nat ilgsp&jigu attistibu un pasargat dabas objektus
no cilveku iedarbibas.

Vides aizsardzibas tiesibu principi Latvija
nostiprinati virkné dokumentu: gan Liguma par
Eiropas Savienibas darbibu 191. panta pirmaja
un otraja dala’, gan arT Vides aizsardzibas likuma.
Pienakums nodrosinat vides ilgtsp&jigu saglabasa-
nu ir nostiprinats Latvijas Republikas Satversmes*
115. panta, saskana ar kuru valsts aizsarga ikviena
tiestbas dzivot labveliga vide, sniedzot zinas par
vides stavokli un riip&joties par tas saglabasanu un
uzlabosanu. Darbibas, kas rada risku videi, cilvéku
veselibai vai citu butisku kait€jumu, un ir pretru-
na vides tiesibu aktiem, ir ne tikai katras atsevis-
kas valsts probléma, bet nereti ietver arT parrobezu
aspektu.

Atbildiba par vides aizsardzibas
parkapumiem

Par parkapumiem vides, vestures un kulttiras
piemineklu aizsardziba paredzeta atbildiba Latvijas
Administrativo parkapumu kodeksa (turpmak —
LAPK), kura izveidota atseviska septita nodala
(51.-89.% pants). Par administrativo parkapumu at-
Zistama prettiesiska, vainojama (ar nodomu vai aiz
neuzmanibas izdarita) darbiba vai bezdarbiba, kura
apdraud valsts vai sabiedrisko kartibu, Tpasumu,
pilsonu tiesibas un brivibas vai noteikto parvaldes
kartibu un par kuru likuma paredzeéta administrati-
va atbildiba (9. panta pirma dala). Administrativa
atbildiba par kodeksa noraditajiem parkapumiem
iestajas, ja par tiem péc to rakstura saskana ar speka
esoSajiem likumiem nav paredzéta kriminalat-
bildiba (9. panta otra dala). Savukart kriminalat-
bildibas pamats noteikts Kriminallikuma® 1. panta
pirmaja dala—pie kriminalatbildibas saucama un so-
dama tikai tada persona, kura ir vainiga noziedziga
nodarfjuma izdari$ana, tas ir, kura ar nodomu ({isi)
vai aiz neuzmanibas izdarfjusi Kriminallikuma
paredz&tu nodarijumu, kam ir visas noziedziga no-
darfjuma sastava pazimes.

Noziedzigi nodarijumi pret dabas vidi ieklauti
Kriminallikuma seviskaja dala ka patstaviga 11.
nodala no 96. panta lidz 115." pantam, kur tie sa-
lidzinajuma ar kaiminu — Igaunijas un Lietuvas
regul&jumu — reglamentéti vissikak, ka ar1 krimina-
lizéti visplasak®. Noziedzigo nodarfjumu pret dabas
vidi var formulét’ ka kaitigu, prettiesisku, kriminal-
sodamu darbibu vai bezdarbibu (nodarijums), kas
apdraud dabas objektu saglabasanas, saimniecis-
kas izmantoSanas un atjauno$anas intereses.

Sis nodalas noziedzigo nodarfjumu skaits no vi-
siem valsti registrétajiem veido saméra nelielu dalu,
tikai aptuveni 1% no visiem gada laika izdaritajiem
noziedzigajiem nodarfjumiem. (sk. 1. tabulu, par
periodu no 2010.-2016. gadam).

Analizgjot statistiku (sk. 2. tabulu), secinams,
ka valsti no visiem izdaritajiem noziedzigiem
nodarfjumiem pret dabas vidi 5 gadu laikapos-
ma (2011.-2015.) vislielako dalu ik gadu veido
Kriminallikuma 109. panta (patvaliga koku cirsa-
na) noteiktie noziedzigie nodarjjumi. Piem&ram,
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2015. gada tie ir 88% no visiem izdaritajiem nozie-
dzigiem nodarfjumiem pret dabas vidi. Tai skaita
7% gadijumu radits butisks kait&jums. Talak seko
registrétie nodarfjumi par nelikumigam medibam
atbilstosi Kriminallikuma 112. pantam (2015.
gada 9% no visiem saskana ar Kriminallikuma 11.
nodalu registrétajiem). Pargjie Kriminallikuma 11.
nodala reglament&tie nodarijumi apliikojama pie-
cu gadu perioda konstatéti |oti reti. Tas var liecinat
par to, ka Kriminallikuma 11. nodala ieklautajas
normas paredzetie nodarfjumi prakse tiek konsta-
teti reti. Tiesibzinatnieks E. Pastars uzskata, ka $a-
das normas, lai arT netiek piemeérotas, bet arT neko
nekaité, — tas stav ka pieminekli, un neko daudz
nevar trauc@t. Par lielaku problému uzskatams, ka
ir daudz tiesibu normu, kuram vispar nevajadzetu
bit likumos. Kuras var tikt regulétas zemaka Ii-
ment, ka ieksgji jautajumi vai vispar nevajadzetu
regulét’™.

Nodarijumos pret dabas vidi priekSmets parasti
ir dabas objekti dabiskas vides apstaklos (tiesi tas
rada dabas objektu vertibu), objekts ir dabas objektu
izmantoSanas (licto$anas) intereses’. Nemot véra, ka
dabas objekti var atrasties kada (privatpersonu, juri-
disku personu, valsts) Tpasuma (tiesiska valdijuma),

1. tabula
Noziedzigi nodarijumi (NN) Latvija 2013-2016.

svariga ir noziedzigu nodarfjumu pret dabas vidi
norobezo$ana no nodarfjumiem pret TpaSumu. Ta
iespgjama divgjadi: pe€c noziedzigu nodarfjumu
grupas objekta un apdraudéjuma priekSmeta!® (da-
bas objekts vai manta''); péc apstakla, ka dabas
objektus aizsargajosas normas norada uz dabas ob-
jektu izmantoS$anas noteikumu parkapumiem, kas
var izpausties ka iejauksSanas ipasnieku lietojuma
tiesibas ar darbibam, kas Kriminallikuma formulé-
tas ka nodarjumi pret dabas vidi.

Kriminallikuma 11. nodala ietvertajam krimi-
naltiestbu normam raksturigs tas, ka to dispozicijas,
parsvara, veidotas ka blanketas un attiecigie notei-
kumi, par kuru parkapSanu paredzeta kriminal-
atbildiba, ietverti citos tiesibu aktos. Tajos, atkariba
no tiesibparkapuma satura un ta, ka izpaudusies
prettiesiska darbiba, noteiktas konkretu nodartjumu
sastavu objektivas puses pazimes. Noziedzigu no-
darfjumu pret dabas vidi sastavi vairuma veidoti ka
materialie sastavi, tos raksturo nodarijums (darbiba
vai bezdarbiba), kas rada konkrétas kaitigas sekas.
Sadu seku smagums nosaka $o noziedzigo nodari-
jumu kvalifikaciju, ka arT atseviskos gadijumos lauj
noziedzigu nodarijumu norobezot no administrativi
sodama parkapuma.

g. perioda

un (tai skaita) noziedzigi nodarijumi pret dabas vidi

(Kriminallikuma Seviskas dalas 11. nodala no

96. panta Iidz 115.! pantam)

Gads 2013 2014 2015 2016
NN kopa 47 561 48 477 47 406 45639
t.sk. KL 11.nod. 398 549 501 399
(NN pret vidi) =0.83% =1.13% =1.05% =0.87%
Avots:

Registréto noziedzigo nodarijumu skaits http://www.csb.gov.lv/statistikas-temas/likumparkapumi-un-tiesu-sis-
tema-galvenie-raditaji-30282.html; kriminala statistika (NN pa gadiem) http://www.ic.iem.gov.lv/node/109

2. tabula

Noziedzigi nodarijumi pret dabas vidi 2011-

2015. g. perioda

(Kriminallikuma Seviskas dalas 11. nodala no 96. panta lidz 115.! pantam)

350
300
250
200
100
53 'ILIL_u 1l — L
100.101.101.102|102.107.107.108.108.109.1109.109.110.110.110./1110. 112.1312. a
96'pp.l, p.2. (p.3. pA. | p.2. |pd. p.2. pd. p.2. pad.p.2. |p3pd. p.2. p.2Y p.3. 1:;1“ p.2.(p.3. b 115'115
dlalalalala ald|ld|d|d|d|da|ldaldala|P|a|a| P[P P
m2015 1 2 5 319 88 | 34 4 2 37 o 2 1
m2014 5 4 1 1 11 351 80 | 41 2 21 1 27 4
2013 | 1 1 1 5 242 91 | 24 8 22 3
m2012 1 2 3 1 1 1 [321| 78 | 33 1 16 1 |12 2
w2011 1 12 2 | 1 1 1 292| 57 | 37 20 3 27 8 2 | 1

Avots: Kriminala statistika (NN pa gadiem) http://www.ic.iem.gov.lv/node/109
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Kaitigo seku izvertéjums noziedzigos
nodarijumos pret dabas vidi

Kaitigas sekas, kaitgjums, vai arl — Kkaitl-
gums, ka kriminaltiesibu teorija atzZimé profesors
U. Krastin$", izpauzas ar tam redzamajam vai ci-
tadi nosakamajam sekam, kas argja pasaulé kon-
statéjamas ka vainiga prettiesiskas darbibas vai
bezdarbibas rezultats. Juridiskaja literattra'® teikts,
ka katrs kriminalsodams nodarijums rada kaitigas
sekas, t. i. kaut kadas izmainas, apdraud&jumu, no-
darot kait€jumu ar likumu aizsargatam interesém.
Kaitigas sekas ka noziedziga nodartjuma objektivas
puses obligata pazime tiek noraditas noziedzigajos
nodarijumos ar materialu sastavu.

2012. gada 13. decembrT izdaritajos grozijumos
Kriminallikuma vertg§juma jédziens ,,butisks kai-
t&jums”, ar to apzimejot kaitigas sekas, izmantots
saméra plasi. Noradi uz biitisku kait€jumu satur gan-
driz katra piekta'* kriminaltiesibu norma, picaudzis
art to tiesibu normu skaits, kuras biitisks kaitejums
ietverts ka noziedziga nodarijuma pamatsastava
pazime. No Kriminallikuma 11. nodala ietverta-
jam 23 kriminaltiesibu normam 20 satur noradi uz
butisku kaitgjumu. Jedziena ,bitisks kaitgjums”
satura skaidrojumam vairaku gadu garuma dau-
dzas publikacijas'*pieversies profesors U. Krastins.
Savu ieguldijumu jedziena satura noskaidroSana
devusas ar D. Hamkova, V. Liholaja'®. ,,Vertéjuma
jedziena ,butisks kait€jums” izpratne vienmer ir
bijusi ,,stridus objekts gan kriminaltiesibu teorija,
gan likuma pieméroSanas prakse”!’. Vértéjuma je-
dzienus izmanto, izvert€jot noziedziga nodarjjuma
izdariSanas apstaklus, ta rezultatu saistot ar maini-
gajiem socialekonomiskajiem apstakliem valstt un
to risinajumiem (pieméram, minimala alga).

Kriminallikuma 11. nodalas noziedzigu nodari-
jumu pret dabas vidi sastavos kaitigo seku satura
atklasanai vert€juma jeédziens —,,bitisks kaitg&jums”’
izmantots arT paplasinati, pieméram, 96. panta — par
zemes, tas dzilu, Gidenu vai mezu apsaimniekosa-
nas vai izmantoSanas noteikumu parkapsanu, ja
ar to radits bitisks kaitejums dabas videi, cilveku
veselibai, mantiskajam vai saimnieciskajam intere-
sem (ari 98. panta otrajd daja, 99.p.2.d., 3.d.); 97.
panta — par dabas resursu izpetes vai izmantosanas
noteikumu parkapsanu Latvijas Republikas terito-
rialaja jura, kontinentalaja Selfa vai ekskluzivaja
ekonomiskaja zona, ja ar to radits butisks kaite-
Jjums jurai, piekrastei vai citdds biitisks kaitéjums.
Citads bitisks kaitgjums cilveéka veselibai varétu
bt, ja panta dispozicija mingto dabas aizsardzibas
noteikumu parkapuma rezultata kaut vienai perso-
nai nodarits smags vai vid€ja smaguma miesas bo-
jajums vai vairakam personam Tslaicigs veselibas

traucgjums'®. Mantiskais kaitSjums atzistams par
bitisku, ja materialais zaudgjums nodarits vai-
rakam personam vai kaut vienai, bet ieverojama
apmera vienlaikus ar citu intereSu apdraudgjumu,
nemot vera bojatas vai iznicinatds mantas vertibu,
arT nozimibu, vai liela apméra. Saimnieciskajam in-
teresém nodarftais kaitéjums uzskatams par biitisku
kait€jumu, ja ievérojama platiba postiti, bojati vai
iznicinati s€jumi, meZza platibas, liela skaita savva-
las vai majdzivnieku, masveida zivju bojaeja vides
piesarnojuma rezultata.

Tatad batisks kaitgjums ir viena no noziedzi-
ga nodarfjuma sastava objektivas puses obligatam
pazimém, kas nosaka nodarfjuma juridisko kva-
lifikaciju. Katra konkréta gadijuma izvertgjams
kaitgjuma raksturs un sekas attieciba pret likuma
noteiktajam interesém. Judikattira atzits, ka li-
kumdevgjs ar likumu aizsargato intereSu apdrau-
dejuma kritérijus pielikumos var gan noteikt, gan
ar1 nenoteikt. Gadijumos, kad $adi kritériji likuma
pielikumos ir noteikti, tie obligati japiemeéro.

Bitiska kait€juma dabas videi pamatkriteriji at-
klati likuma ,,Par Kriminallikuma spéka stasanas un
pieméroSanas kartibu™? (turpmak — Ipasais likums)
un 2 pielikuma. Ipasa likuma 23. pants paredz, ka
atbildiba par Kriminallikuma paredz&to noziedzigo
nodarijumu, ar kuru radits bitisks kaitejums, iesta-
jas, ja noziedzigd nodarfjuma rezultata iestajusas
kadas no mingtajam sekam:

1) nodarits mantisks zaudgjums, kas noziedziga
nodarfjuma izdariSanas bridi nav bijis mazaks
par piecu tai laika Latvijas Republika noteikto
minimalo ménesalgu kopsummu, un apdraude-
tas vel citas ar likumu aizsargatas intereses;

2) nodarits mantisks zaud&jums, kas noziedziga
nodarfjuma izdariSanas bridi nav bijis mazaks
par desmit tai laika Latvijas Republika noteikto
minimalo ménesalgu kopsummu;

3) ievérojami apdraudg@tas citas ar likumu aizsar-
gatas intereses.

Praksé probléemas parasti nerodas, aprékinot
mantisko zaud&jumu, tacu intereSu apdraudgjuma
izvertejums iesp&jams loti plass, jo likuma tas ne
vienmg@r ir konkretizets, un ta izpratne var bt loti
atskiriga. Viens no risinajumiem citu ar likumu
aizsargato intereSu butiska kait€juma apdraudgju-
ma rakstura un smaguma pakapes noteikSana var
biit attiecigas jomas specialistu atzinums, nosakot
bitisku kait§jumu dabas videi, cilveku veseli-
bai, mantiskajam vai saimnieciskajam interes€ém
(Kriminallikuma 96. pants; 103. panta otra dala,
106. pants u. c.). Atzinumu par apdraud&jumu vai
ievérojamu apdraud&jumu ar likumu aizsargatajam
interes€m meza vides saglabasana sagatavo Valsts
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meza dienesta teritoriala strukttrvieniba, kuras uz-
raugamaja teritorija noticis noziedzigs nodarjjums.
Medibas reglamentgjoso normativo aktu parkapu-
mu radito zaud&umu un nelikumigi iegiitas medi-
bu produkcijas vertibas atlidzinasana valstij notiek
saskana ar tas amatpersonas vai iestades lemumu,
kura pilnvarota izskatit attiecigo lietu, vai ar tiesas
spriedumu, attiecigi izvertgjot, vai ar nelikumigam
medibam radits bitisks kaitejums.

Mantisko zaud&jumu konkréti — mezam nodari-
tos zaud&jumus, kuri radusies, parkapjot prasibas,
kas noteiktas normativajos aktos par meza ap-
saimniekoSanu un izmantoSanu, nosaka atbilstosi
Ministru kabineta?! noteikumiem. Savukart nozie-
dzigo nodarfjumu rezultatd ar likumu aizsargato
interesu meza vides saglabasand apdraud€juma kri-
teriji formuléti Ipasa likuma 1. pielikuma ,,Kriteriji,
p&c kuriem nosakams apdraud&jums vai ievérojams
apdraudgjums ar likumu aizsargatajam interesem
meza vides saglabasana”. Izveért&jot konkréta no-
ziedziga nodarfjuma apdraudejumu, atbilstosi mi-
nétajiem krit€rijiem, tieck nemts veéra: iznicinatas
vai bojatas mezaudzes platiba, audzes skérslauku-
ma mérijumi, vecums, starpiba starp galvenas cir-
tes vecumu, cirtes veidu aizliegumi. Likuma ,,Par
Kriminallikuma spéka stasanas un piemérosanas
kartibu” 1. pielikuma 1. punkta 1.—6. apakSpunkta
noteikti sesi gadijumi, kad konstatgjams ar likumu
aizsargato intereSu meza vides saglabasana apdrau-
dgjums, savukart 3. punkta noteikti gadijumi, kad
$ads apdraudgjums atzistams par ievérojamu (plati-
bas lielums parsniegts vismaz divas reizes).

Tatad kait§juma krit€riji aizsargatajam inte-
resem meza vides saglabasana ir noteikti likuma
un darbojas prakse, lai gan arT te pastav zinama
abstrahétiba. Pieméram, patvaligas koku cirSanas
gadijuma (Kriminallikuma 109. panta tresa dala)
konkréta noziedzigd nodarfjuma izverteSanai, at-
bilstosi Ministru kabineta noteiktajiem kriterijiem,
noteikta minimala platiba 0.1 ha, bet 1pasi aizsar-
gajama dabas teritorija — 0.05 ha. Mazaka platiba
nodarTtais kaitgjums netiek uzskatits par biitisku un
kriminalatbildiba par katru svesa meza patvaligi no-
cirstu koku, neatkarigi no ta vertibas, paredzeta KL
109. panta pirmaja dala.

P&c raksta autores domam, neatkarigi no plati-
bas lieluma kait&jums tiek nodarits gan meza vides
saglabasanai, gan konkréta ipasnieka interesém,
nemot vera, ka koka izaugSanai nepiecieSami vai-
raki gadi un mezaudzes izveidei - pat daudzi gadu
desmiti. Meza videi nodarito zaud&jumu aprékinos
saskana ar MK noteikumiem, izmanto formulas,
kas ietver Meza valsts registra (MVR) eso$os, auto-
matiski aktualizetus datus pirms audzes nocirSanas,

nevis faktiski nocirsto koku celmu reducgtos meri-
jumus, kas izraisa vairaku aprékinu Iidzaspastave-
Sanu un ar neskaidribas praksé. MVR esoso datu
izmantoSana biitu attaisnojama tikai resursu tau-
pisanas noliika, jo mérfjumu veikSana daba ir gan
laika, gan darba ietilpiga. Tomer noteikumi biitu
japrecize, nosakot realo mérjjumu nepiecieSamibu.

Atbilstosi KL 110. panta otrajai dalai par zivju
vai idensdzivnieku kerSanu vai citadu iegtisanu bez
attiecigas atlaujas, aizliegta laika vai aizliegtas vie-
tas, vai ar aizliegtiem rikiem vai paneémieniem (pat-
valiga iegliSana), ja ar to radits bitisks kaitéjums,
iestajas kriminalatbildiba, ja zaudgjumi sasniedz
piecu minimalo ménesalgu apjomu. Zaud&jumus
zivju resursiem aprekina Valsts vides dienests sa-
skana ar ,,MakskeréSanas, véZoSanas un zemudens
medibu noteikumu™ 8. pielikuma noteikto taksi
par katru nelikumigi nokertu zivi vai zivju kilo-
gramu. Zaud&umu summa ir atkariga ne tikai no
zivju sugas un skaita, bet ar1 zivju ieguves apstak-
liem. Ja zivs ir nokerta bez makskeréSanas kartes,
zaudejumu pamatsumma reizina ar trs, bet, ja zivs
ir nokerta aizlieguma laika un aizliegta vieta, tad
zaudgjumu pamatsummu pieckarso. Analizgjot
statistiku par laika posmu no 2004.-2016. gadam,
konstat€jams, ka Valsts vides dienests sauksanai pie
kriminalatbildibas ik gadu ir nosutijis tikai dazas
lietas — skat 3. tabula (pieméram, 2016. gada — 6
lietas). Var secinat, ka praks€ nav daudz gadijumu,
kad radits butisks kait€jums Valsts vides dienesta
kompetencei atbilstosajos nodarTjumos un pieticka-
mi labi darbojas administrativo parkapumu sodisa-
nas, ka ar1 zaud&jumu piedzinas sisteéma.

Norade uz bitisku kaitejumu ieklauta ari
Kriminallikuma 112. panta otraja dala., kura noteik-
ta atbildiba par nelikumigadm medibam. Saskana ar
Medibu likuma?® 29. panta septitas dalas 6. punktu
— kartibu, kada atlidzinami zaudgjumi, ko fiziskas
vai juridiskas personas nodarfjusas, parkapjot medi-
bas reglamentgjosu normativo aktu prasibas, un $o
zaudgjumu apméeru, ka arT nelikumigi iegiitas me-
dibu produkcijas vertibas atlidzinasanas karttbu un
apméru nosaka Ministru kabinets®*. Noteikumi de-
taliz&ti paredz zaud&jumu, kas radusies, nelikumigi
ieglistot — nomedijot vai piesavinoties — medijamo
dzivnieku vai izpostot medijama dzivnieka alu,
migu vai ligzdu, ka arT nelikumigi iegtitas medibu
produkcijas vertibas aprékinu, koeficientu pielie-
tojumu, apmera palielinajumu, ko atlidzina valstij,
saskana ar tas amatpersonas vai iestades lemumu,
kura pilnvarota izskatit attiecigo lietu, vai ar tiesas
spriedumu.

Tatad arT Saja Kriminallikuma panta, attieci-
ga amatpersona, atbilstosi Ipasa likuma 23. panta
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nosacfjumiem, izverte vai ir apdraudetas vel citas ar
likumu aizsargatas intereses. Piemeram, ja par liSa
nelikumigu nomedisanu zaud€juma apmérs apre-
kinats mazak par 5 minimalajam algam, jaizverte
butisks kait€jums, nemot véra Latvijas starptautis-
kas saistibas un pievienoSanos starptautiskajiem
ligumiem. Tirdznieciba ar So sugu ir ierobeZota un
tiek kontroléta atbilstosi ,,Konvencijai par starptau-
tisko tirdzniecibu ar apdraudétam savvalas faunas
un floras sugam (CITES)”%, kur ltsis ka potenciali
apdraudgta suga minéts 2. pielikuma. Lisis ieklauts
ar1 Bernes Konvencijas par Eiropas dzivas dabas un
dabisko dzivotnu saglabasanu’® 3. pielikuma. Tas
nozimé, ka valstis, kas parakstijusas So konvenci-
Jju, sugas izmanto$ana organizgjama ar ierobezoju-
miem (saudzeSanas sezona, medibu veidi), ka ari,
aizliedzot tirdzniecibu ar dzivniekiem un to ker-
mena dalam. Lidz ar to secinams, ka, nelikumigi
nomedijot 1Tsi, tick ieveérojami apdraudétas citas
ar likumu aizsargatas intereses un radits biitisks
kaitejums.

Kopsavilkums un secinajumi

Aplukoto Kriminallikuma seviskas dalas 11. no-
dalas nodarfjumu sastavi satur pazimes, kas rakstu-
ro nodarfjumu (parsvara darbibu), un ari konkrétas
kaitigas sekas. Kaitigo seku apzim@Sanai izman-
tots vert€juma jedziens — ,,butisks kaitgjums”, kas
Kriminallikuma 11. nodalas normas ir ietverts
ka noziedziga nodarfjuma pamatsastava pazime.

3. tabula
Valsts Vides dienesta lemumi
izvilkums no statistikas parskatiem 2004-2016

Izvertejot noziedziga nodarfjuma izdariSanas ap-
staklus, rezultatu saista ar mainigajiem socialeko-
nomiskajiem apstakliem valstt un to risinajumiem
(piem&ram, minimala alga). Ta ka intereSu apdrau-
dgjums visos gadijumos normativaja regul&juma
nav konkretizets, tas veidojas attieciga vertgjuma
jedziena praktiska pielietojuma un citu ar likumu
aizsargato intereSu butiska kait€juma apdraudgju-
ma rakstura un smaguma pakapes noteiksana dabas
videi, cilvéku veselibai, mantiskajam vai saimnie-
ciskajam interesém, un var biit attiecigas jomas spe-
cialistu (ekspertu) izvertéjums.

No registrétajiem nodarfjumiem pret dabas vidi
5 gadu laikaposma (2011.-2015.) vislielako dalu
ik gadu veido Kriminallikuma 109. panta noteiktie
noziedzigie nodartjumi. Kriminallikuma 11. nodala
ir virkne tiesibu normu, kuras 5 gadu laikaposma
(2011.-2015.) nav tikusas piemérotas. Tas nozime,
ka par $ada veida nodarjumiem varétu noteikt vieg-
laku atbildibu.

Bitiska kaitgjuma kriteriji ar likumu aizsarga-
to intereSu apdraud€juma rakstura un smaguma
pakapes noteikSanai, ja nodarits kait€jums dabas
videi, cilvéku veselibai, mantiskajam vai saimnie-
ciskajam interesem, var bt iestradati normativaja
regulgjuma, ka tas ir attieciba uz mezam nodarito
zaudgjumu noteikSanas kartibu. Gadijumos, kad
sadi kriteriji likuma ir noteikti, tie obligati japie-
méro. Izlemjot jautajumu par butisku kaitejumu
Kriminallikuma 109. panta, jaievéro Ipasa likuma

3546
3267
2834
2464
2015
1695 1714 1778 1771 1708 1749

1464
1326
6 I 2 16 2 2 23I
2016 2015 2014 2013 2012 2011 2010 2008 2007 2006 2005 2004

m Valsts policijai/prokuratiirai nodotas lietas, skaits

m Uzlikta soda nauda kopa, LAPK pienemto IEmumu skaits

Avots: uttp://www.vid.gov/lv/publikacijas un statistika/ statistikas dati
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23. panta nosactjumi. Noziedziga nodarjjuma re-
zultata nodarftais ievérojams mantisks zaudgjums
un Vel citu ar likumu aizsargato intereSu apdraude-
jums, janosaka saskana ar Ipa3a likuma 1. pielikumu
,,Kriteriji, p&c kuriem nosakams apdraudejums vai
ieverojams apdraud&jums ar likumu aizsargatajam

interes€m meza vides saglabasana”. Tadgjadi aiz-
sargato intereSu apdraudgjuma meza vides sagla-
basana, izvertgjums ir nostiprinats likuma, un Sie
kriteriji tiek pielietoti praks€. Toméer biitu janosaka,
ka kait€juma noteikSanai javeic reali m&rijjumi, ne-
aprobezojoties tikai ar Meza valsts registra datiem.
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Abstract

This paper shall review of the development of environmental criminal — legal protection in the
Republic of Latvia. One of the most complicated valuation terms in Criminal law is essential harm. The
adverse effects of marking, used assessment concept — ,,essential harm” to the Criminal Law Section
11, provisions are included as a criminal offense frame sign. Valuation concept ,,essential harm” or
»significant damage” is widely used. Material injury is one of the mandatory features of the objecti-
ve of acriminal offence defining the legal classification of the offence and, inany particular case, to as-
sess the nature and consequences of thedamage in relation to the interests laid down by the law. In all
cases, regulation is not specified. Significant damage and other interests protected by law in nature
and severity to determine the natural environment, human health can be an expert evaluation. In deci-
ding the question of material injury, which is especially qualifying characteristic of the Criminal Law
Article 109, followed to the Special Law Annex 1 ,,Criteria for the detectable threat or significant risk
to the law protected the interests of the forest environment conservation”. With regard to essential
harm the forest environment, evaluation is embedded in the law and are applied in practice.

AHHOTALUSA

B crarbe paccMoTpeHbl MeXaHW3Mbl HOPMaTHBHO-IIPaBOBOM 0a3bl JlarBuu B ciryuae 0e30TBET-
CTBEHHOT'O OTHOIIEHHUS YeJIOBEKa K MIPUPOJIE, OKPY-KAIOLIEH cpelie, B pe3yibTaTe 4Yero okpysKaromiei
NPUPOTHON cpejie MPUUUHSACTCS 3HAUNTEIbHbBIN MaTepruanbHbIi yiepo.

[Ipu perenun Bompoca 0 MarepruaibHOM yiiepOe, KOTOPBIH SBISIETCS] KBATU(UIUPYIOIINAM MPH-
3HakoM ctatbi 109 YromoBHOro 3akoHa, CleAyeT NpuaepKuBaThes Takxke [Ipmnoxkenus 1 k 3akony
O nopsiike BCTYIIJICHHS B CHITY U IPUMEHEHHs YTOJIOBHOTO 3akoHa «KpuTtepun onpenenenus mnocs-
raTreiabCTBa WK CYIIECTBEHHOTO MOCATATEIbCTBA Ha 3alIMIIaeMble 3aKOHOM MHTEPECH COXPaHEHUS
JIeCHOM cpenpl»y. TakuM 00pa3oM, B OTHOIICHHH 3aIHUINAEMbIX HHTEPECOB COXPAaHEHHUS JICCHOU cpe-
Jbl OLIEHKA 3HAYMTEIBHOIO MaTepPUaIbHOIO yliepOa 3aKpeIuieHa B 3aKOHE, U YCTaHOBJICHHBIE 3aKO-
HOJaTeNIeM KPUTEPUH IPUMEHSIOTCS Ha TIPAKTHKE.
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KRIMINALISTIKAS UN
OPERATIVAS DARBIBAS TEORIJAS
APAKSNOZARE

PSIHOLOGIJA OPERATIVAJA DARBIBA

Mg. iur. Igors Trofimovs,

Daugavpils Universitates studiju programmas

., Juridiska zinatne” doktorants, Latvija

Ievads

Valsts prioritates ir valsts drosibas, sabied-
riskas kartibas un iedzivotaju labklajibas aiz-
sardziba, nekartibu un noziegumu nepielausana,
iedzivotaju tiesibu un brivibu sargasana. So prio-
ritasu TstenoSanai katra valsti izveidotas iesta-
des, kuras Tsteno $o vajadzibu, t. i., izpildvaras
iestades, kuras nodroSina noteiktu prieksrakstu
izpildi.

Tiestbaizsardzibas sistémas iestazu kompe-
tenc€ ir noziedzigu nodarjjumu novérsana, atkla-
Sana un izmekl&Sana. Liela dala noziegumu tiek
veikti slépti, noziedznieki, it Tpasi organizetas no-
ziedzigas grupas, slepeni, aktivi un mérktiecigi
darbojas pret valsts centieniem atklat un izmeklI&t
noziegumus. Tadgl, lai noskaidrotu patiesibu, at-
klatu noziegumus un veiktu operativas darbibas,
ir nepiecieSamas zinasanas ari psihologijas joma.

Operativas darbibas jédziena musdienu iz-
pratne javerte konteksta ar specialo izmeklesa-
nas darbibu ievieSanu Kriminalprocesa likuma.
Proti, operativa darbiba ir jasaprot ka izlikoSanas
darbiba kriminalaja un cita vid€, bet patiesibas
noskaidroSana ir kriminalprocesa uzdevums,
operativas darbibas gaita tiek iegiita vairak vai
mazak ticama informacija par personam, noti-
kumiem un lietam, kuram varétu but vairak vai
mazak ticama saistiba ar kriminaliem notiku-
miem, bet pieradiSana ir procesa virzitaja zina.
Patiesibas noskaidroSanas Ipatnibas operativaja
darbiba ietver nepiecieSsamibu konstatet faktus,
darbibas, kuras iesp&jams noteikt tikai ar noti-
kumu liecinieku vai dalibnieku starpniecibu. Lai
personas varétu iesp&jami pilnigi uztvert objek-
tivos apstaklus, vinam vienmér ir nepiecieSama
noteikta palidziba. ST palidziba varbit saistita ar
noteiktu psihologisko iedarbibu. Liela dala no-
ziegumu ir dazadu sarezgitu, savstarp€ji pretéju
interesu savijums. So intere$u konflikts izraisa
to, ka atseviskas personas apzinati sl€pj zinamos

— =

faktus vai tis8am izkroplo tos. Tap€c operativaja

darbiba nakas ne tikai palidzet atceréties faktus,
bet arT panakt, lai tie batu patiesi. Te psihologis-
kas ietekméSanas metodes veido apstaklus patie-
sas un pilnas informacijas iegtiSanai no personam
par faktiem un notikumiem, kuri interesé izmek-
lésanu un nodros$ina nepiecieSamo iedarbibu uz
personam, kuras speciali grib slépt patiesibu un
sniedz nepatiesu informaciju.

Operativas darbibas psihologijas likumsaka-
ribu izpratne ir loti butiska gan operativajiem
darbiniekiem, gan citam valsts amatpersonam,
lai nepielautu nevélamas sekas vai kaitgjumu cil-
vekiem. Raksta mérkis ir noskaidrot psihologijas
nozimi operativaja darbiba.

Merka sasniegSanai izvirziti $adi uzdevumi:

normativo aktu un literatiiras izpéte;

operativas darbibas psihologijas mérku un uz-
devumu analize;

e operativa kontakta veidoSanas un attistibas
pilnveidoSanas problému izzinasana;

e bitiskako problému apzinasana saistiba ar pe-
tamo jomu;

e priekslikumu un secinajumu izvirzisana.

Raksta metodes: vesturiska, salidzinosa, in-
duktiva, deduktiva un statistiska.

1. Operativas darbibas psihologijas vésture
Drosibas iestazu, policijas, prokuratiiras, tie-
su, soda izpildes iestazu, ka arT citu tiesibsarga-
joso iestazu darbiniekiem rodas daudzi jautajumi
un problémas, kuru risinaSanai ir nepiecieSamane
tikai juridiska izglitiba, plass redzesloks un dzi-
ves pieredze, bet arT labas zinaSanas psihologija.
Izprast cilvéka noziedzigu uzvedibu nav ie-
sp&jams, nezinot personibas psihologiju, psi-
hologijas mehanismus un motivus, sociali
psihologiskas paradibas un procesus. Sadas zi-
nasanas nevar iegit, tikai studgjot zinatnisko li-
teratiiru un izmeklgjot kriminallietas, jaiepazist
arT konkréto noziedzigo darbibu veikuso perso-
nu kaislibas un vajadzibas, sarezgito un unikalo
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dzivesgajumu, dazkart tragisko likteni, individu-
ala tela specifiku.

Patiesibas izzinasanai un atbilstoSu secinaju-
mu izdariSanai ir jazina un jaievéro psihologijas
likumsakaribas. So likumsakaribu zinasana ir
absolfiti nepiecieSama, lai, izstradajot, iesakot un
izveloties taktiskos panémienus, kuru mérkis ir
psihologiski iespaidot kadu procesa dalibperso-
nu, varétu prognozet vinas reakciju un tadejadi
noteikt varbiit§jo ta efektivitati, ka arT nedrikst
pielaut situaciju, ka persona sniedz nepatiesu in-
formaciju'. Psihologijas zinasanas lauj kontrol&t
personigos izzinas, gribas un emocionalos proce-
sus, ka arT virzit citu personu Iémumu pienemsa-
nas procesus.

Sts likumsakaribas péta psihologija (grie-
ku: yoym, psyche ,,dveésele” + Aoyoc, logos ,,je-
dziens, maciba™?). Saskana ar Latvijas Zinatnes
Padomes apstiprinato anotaciju psihologija tiek
definéta ka: ,, zinatne, kura péta psihi, psihiskas
paradibas un to rasanos, attistibu un izpausmes,
atklajot darbibas likumsakaribas dazadu izzinas
(kognitivo) procesu, personibas veidoSanas un
socialo attiecibu Iimeni, ka ar1 cilvéka garigas
dzives dazadas izpausmes, gariguma veidoSanas
nosacijumus un faktorus™.

Attieciba uz psihologijas izmanto$anu no-
ziegumu izmekl€Sana jau 1792. gada Karls fon
Ekarthauzens (vac. Karl von Eckartshausen
(1752-1803)) darba ,,Par psihologisko zinasanu
nepiecieSamibu noziegumu apsprie$ana” izteica
domu par psihologijas izmantoSanas nepiecie-
Samibu cina pret noziedzibu. Paplasinot psiho-
logijas izmanto$anas iesp&jas tiesibu joma, tika
noteikti pamatvirzieni $aja praktiskas psiholo-
gijas nozar€. Psihologi Johans Gotfrids Reihelis
(kriev. Hozanun T'omehpuo Peiixens (1727-1778))
un Eduards Klapareds (fr. Edouard Claparede
(1873-1940)) ieteica noskirt juridisko psihologi-
ju, kura nodarbojas ar tiesvedibas psihologiju, un
kriminalo psihologiju — zinatni par noziedznieka
psihologiju. Vini uzskatija, ka abas §is nozares
jaapvieno tiesu psihologija‘.

19. gadsimta kriminalas psihologijas prieks-
mets nostabiliz&jas un guva atspogulojumu zinat-
nieku darbos: Cezare Lombrozo (italu: Cesare
Lombroso  (1835.-1909.)) ,Noziedznieks”
(1878.), ,.Noziegums” (1899.), Gans Gross
(vac. Hans Gustav Adolf Gros (1847.-1915.))
,,Kriminala psihologija” (1898.) u.c.

20. gadsimta sakuma kriminalistikas jau-
tajumiem velfitajas publikacijas tika izteikta
nepiecieSamibaizpétitpsihologijasjautajumusope-
rativas darbibas ietvaros. Pieméram, A. Ratinovs

monografija ,,Tiesu psihologija izmeklétajiem”
(Pamunos A.P.  Cyodebnas ncuxonocus O0is
cnedosamerneit) pamato, ka juridiska psihologija
ka neatkariga zinatne ietver kriminalo psiholo-
giju, tiesibu psihologiju, tiesu psihologiju, sodu
izpildes psihologiju un operativo darbibu psiho-
logiju. Kops$ 1965. gada juridiska psihologija bija
obligats studiju kurss juristiem, un PSRS Zinatnes
un tehnikas Valsts komiteja 1971. gada juridisko
psihologiju atzina par zinatnes nozari’. Turpmaka
kriminaltiesibu, kriminalistikas, penitenciaras
zinatnes un operativas darbibas teorijas attistiba
veicinaja plasu psihologijas zinasanu pielietojumu
Sajos virzienos. Diemzel liela dala ar operativas
darbibas psihologiju saistito publikaciju bija kla-
sificétas un publiski nepieejamas.

Misdienas Latvijas Zinatnes padomes apstip-
rinataja klasifikacija juridiska psihologija, ka psi-
hologijas apak$nozare, nav min&ta. Var piekrist
tiesibu doktora U. Mikelsona piedavatajai juri-
diskas psihologijas sistematizacijai, kas ietver:
tiesibu normu izstrades psihologiju; jurista darba
psihologiju privata joma; kriminalo psihologiju,
kas peti noziedzigu nodarfjumu subjektivas pu-
ses apstaklus un deviantu uzvedibu, ka arT vikti-
mologijas problematiku, p&tot noziegumu upuru
uzvedibas likumsakaribas; izmekleSanas psiho-
logiju; tiesu psihologiju, operativas darbibas psi-
hologiju; penitenciaro psihologiju, kura attiecas
uz kriminalsodu piemé&rosanas jomu un probaci-
jas psihologiju, t. 1., sodu izcietuSo personu reha-
bilitaciju, nolika nepielaut noziegumu recidivu.
Juridiska psihologija ir studiju kurss, kas jaapgist
juristiem un ka apakSprogramma psihologiem,
bet operativas darbibas psihologija ka ipass stu-
diju kurss netek nodalits. Ar operativas darbibas
psihologijas izpéti Latvijas Policijas akadémija
nodarbojas kriminalistikas zinatnieki profesors
tiesibu doktors J. Ivanciks un L. Makans®. Tac¢u
arT Sie petijumi nav publiski pieejami. Starp citu,
arT tiesibu doktora profesora A. Kavaliera un
L. Makana sniegta operativas darbibas teorijas
definicija ietvéra noradi uz psihologijas ipatnibu
izpé&ti, proti: ,,operativas darbibas teorija ir prak-
ses un teorijas sadala, kura péti to pielietoSanas
sfera nokluvuso personu psihologiskas ipatnibas,
ricibas un uzvedibas likumsakaribas un uz to iz-
zinasanas pamata izstrada dazadam situacijam
optimalakos informacijas ieguves un realizacijas
metodes, ka ar1 cilveku ricibas un uzvedibas mo-
delus noteiktas situacijas’.

2010. gada p&c Latvijas Policijas akadémijas
likvidésanas operativas darbibas psihologijas teo-
rija vairs netika pétita un attistita, tade| zinasanas
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par cilvéku uzvedibas psihologiskajiem aspek-
tiem vairs netiek mérktiecigi pilnveidotas.

Noziedzibas apkarosanas konteksta interesi
izraisa operativa darbiba, ko veic operativas dar-
bibas subjekti. Saskana ar Latvijas Operativas
darbibas likuma noteikto operativa darbiba ir
noteiktaja kartiba un ar likumu pasi pilnvarotu
valsts institiciju amatpersonu atklatas un slepe-
nas tiesiskas darbibas®.

Latvija operativas darbibas sisttmu veido
sadi subjekti: Satversmes aizsardzibas birojs,
Drosibas policija, Militaras izlukoSanas un dro-
Sibas dienests, Valsts policija, Militara polici-
ja, FinanSu policija, Muitas kriminalparvalde,
Korupcijas novérSanas un apkaro$anas birojs,
Valsts robezsardze, leslodzijuma vietu parvalde,
Ieksgjas drosibas birojs. Mingétajam iestadém ir
pieskirtas operativas darbibas subjekta tiesibas.

Lietuvas Republika tie ir FinanSu noziegu-
mu izmekl&Sanas dienests, Muitas departaments,
Policijas departaments, Pirmo personu un va-
dibas apsardzes departaments, Valsts robezsar-
dzes departaments, Ipaso izmeklgjumu dienests,
Valsts drosibas departaments, Novada apsardzes
Ministrijas operativa dienesta 2. departaments’.

Igaunijas Republika tie ir DroSibas poli-
cijas departaments, Policijas departaments,
Robezsardzes departaments, Tieslietu ministri-
jas cietumu departaments, Nodoklu un muitas
departaments!'°.

Polijas Republika tie ir Policija, Ieksgjas dro-
§ibas agentiira, RobeZsardze, Militara polici-
ja, PretizlikoSanas dienests, Nodok]u dienests,
Korupcijas apkaroSanas birojs''.

Ukraina tie ir Valsts policija, Valsts izmek-
lésanas birojs, Drosibas dienests, Arvalstu izlii-
koSanas dienests, Valsts robezsardzes dienests,
Valsts apsardzes dienests, Valsts nodoklu die-
nests, leslodzijuma vietu dienests, Aizsardzibas
ministrijas izlikosanas dienests, Valsts korupci-
jas apkaro$anas birojs'2.

Sie subjekti ir atskirigi, bet mérkis ir viens —
aizsargat personu dzivibu un veselibu, tiesibas
un brivibas, godu, cienu un IpaSumu; nodrosinat
Satversmi, valsts iekartu, valstisko neatkaribu un
teritorialo neaizskaramibu, valsts aizsardzibas,
ekonomisko, zinatnisko un tehnisko potencialu
un valsts noslépumus pret argjiem un iek$gjiem
apdraudgjumiem.

Operativaja darba ir jaizmanto zinasanas
gan kriminalaja psihologija, gan zinasanas par
operativas darbibas pasakumu veikSanas psi-
hologiskam Ipatnibam, gan jaievéro izmeklesa-
nas darbibas veikSanas psihologiskas ipatnibas,

veicot notikuma vietas apskati, kratiSanu un aiz-
turéSanu, cietuSo un liecinieku nopratinasanu,
apsiidzeta un aizdomas turama nopratinasanu,
nopratinasanu konfronté$anas laika, nepilngadi-
go nopratinasanu, atpazisanu, izmekl€sanas ek-
sperimentu, liecibu parbaudi uz vietas utt.

2. Operativas darbibas psihologijas mérkis
un uzdevumi

Katra operativas darbibas subjekta amatper-
sona (turpmak — operativais darbinieks) darba
procesa, ne vienmeér to apjausot, neizbégami iz-
manto psihologijas zinaSanas. Ta ir empiriska,
sadzives psihologija, kuras pamata ir personiga
pieredze, dziveszina un cilvéka Tpasibu pazisana.

Tacu operativajam darbiniekam ir nepieciesa-
mas ne tikai empiriskas atzinas, bet arT teoretiski
pamatotas sisteémiskas zinasanas. Rezultats, pie
kura nonak pieredz&jis operativais darbinieks
savu mekl&jumu, vilsanas, maldu un atklajumu
cela, loti 1sa laika un ar pietieckamu precizitati var
tikt apstiprinats vai pretgji — noliegts objektivas
psihologiskas izmekl&sanas laika.

Neapsaubami, ka ir daudz kvalificétu ope-
rativo darbinieku, kuri, empiriski izmantojot
psihologijas datus, prasmigi tick gala ar savu
darbu. Tomér ne vienmér operativa darbinicka
izveletais panémiens, darbibas veids konkréta-
jos apstaklos ir optimals uzdevuma veiksmigai
izpildei. Ilgstosi praktizgjoties, katrs operativais
darbinieks apgist daudzus vertigus panemienus,
noteikumus un psihologiskas iemanas, tomér tas
nelabo pagatne pielautas kltdas.

Vispusigas kriminaltiesibu, kriminalistikas,
penitenciaras zinatnes un operativas darbibas
teorijas psihologisko pamatu analizes rezulta-
ta izstradatas rekomendacijas lautu izvairities
no daudzam neveiksmém, atvieglotu operativo
darbu un zinama méra kompensétu atskiribas
starp vinu pieredzi un prasmi. Tapeéc psiholo-
gijas zinasanas ir nepiecieSamas gan jauniem,
gan pieredz&jusiem operativajiem darbiniekiem.
Operativas darbibas veikSanai un noziegumu iz-
mekl&Sanai un atklasanai zinasanas psihologija
klast par nepiecieSamibu'.

Psihologisko likumsakaribu parzinasana, no-
teiktu psihologiskas izpétes metozu izmantoSana
operativas darbibas procesa palidz veidot un kon-
trolét attiecibas ar ieinteres€tam personam, palidz
dzilak izprast cilvéku ricibas motivus, izzinat no-
tikumu apstaklus, pareizi tos novertet un izmantot
izzinas rezultatus praktiskaja izmekleSanas darbiba.

Izpétot  zinatnieku G. Sinilova* un
V. Konovalovas’ viedoklu pamatotibu par
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nepiecieSsamibu operativaja darbiba izmantot

psihologisko pétijumu rezultatus, ka arT Latvija

esoSo praksi un personisko pieredzi, darba au-
tors izvirza tris operativas darbibas specifiskas
patnibas:

1) Operativajai darbibai raksturiga slépta mijie-
darbiba ar noziedzigo vidi, personam, kuras
plano, gatavo vai jau ir izdarijusas noziegumu.
Tade| operativa darbiba tiek veikta konspira-
tivi; ta ir refleksiva darbiba, tai ir raksturiga
iedarbiba uz parbaudamo un izstradei paklau-
to personu; ta ir saistita ar noteiktu risku, jo
nepietiek izsmelosas informacijas par nozie-
dzigiem notikumiem un iesaistitajam perso-
nam, un zinama mera tai ir gadijuma raksturs;
objektivi operativai darbibai ir iesp&jams ne-
veiksmigs iznakums un nevélamu, pat bista-
mu seku iestasanas personu pretdarbibas dgl;
ta ir ekstremala, jo tiek izmantotas daudzvei-
digas darbibas formas un taktiskie panémieni
laika defictta apstaklos; tai piemtt profesiona-
lais risks un bistamiba.

2) Operativajai darbibai raksturiga: parbaudamo
un izstradei paklauto personu pienemto 1€ému-
mu prognoz&Sana un atbilstosu personigo tak-
tisko 1émumu sagatavosana; pastaviga savas
un citu personu darbibas analize un prognoze-
Sana; pastaviga gataviba darbibai ekstremalas
situacijas; emocionala un gribas kontrole.

3) Operativa darbiba atbilst normativi tiesiska-
jam regul&jumam, t. i., tiek reglamentéta ar
speka esosajiem likumiem un nedrikst but
amorala'®; ta ir saistita ar daudzveidigu speku,
lidzek]u un metozu piesaisti, t. i., tiek Tstenota
ka kompleksa un kolektiva darbiba; vienmer
tiek saskanota ar operativajiem apstakliem un
konkrétam taktiskam situacijam; ir loti dina-
miska, jo darbibas vides nosacijumi jebkura
bridi var mainities.

Mingto specifisko operativas darbibas Tpat-
nibu klasts nav izsmeloss, bet ir nosauktas tikai
svarigakas Tpatnibas. Pat nepilns $o Tpatnibu uz-
skaitTjums parliecinos$i pierada, ka $ai darbibai,
ka jebkurai citai, piemit butiskas psihologiskas
komponentes. Tadé] juridiskas psihologijas un
operativas darbibas teorijas ietvaros varam runat
par operativas darbibas psihologiju. Tas prieks-
mets ir operativas darbibas subjektu un tiem
pretimstavoso personu, kuras nodarbojas ar pret-
tiesiskam darbibam, un vinu pazinu loka psihes
likumsakaribas un mehanismi, ka arT operativo
struktirvienibu psihologija, noziedzigu grupu
psihologija, ka arT vinu konfliktattiecibas noteik-
tos objektivos apstak]os.
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Operativas darbibas teorija biitiska nozime ir
psihologiskajiem faktoriem, kas ietver: operati-
vas darbibas subjektu — operativo darbinieku un
slepeno paligu psihes likumsakaribas; atsevisku
personu, organizéto grup&jumu noziedzigas dar-
bibas psihologiskas komponentes, pasi to mo-
tivaciju, noziedznieku subkultiiras psihologiju,
motivu dinamiku atkariba no dazadiem objek-
tiviem faktoriem utt.; operativo darbinieku un
personu, kuras var bt iesaistitas noziedzigaja
darbiba, psihologijas specifiskas likumsakaribas;
operativas informacijas iegiSanas psihologiskas
metodes un panémienus, ko izmanto operativas
mekléSanas pasakumu procesa; operativas mek-
|éSanas pasakumu organizéSanas psihologiskos
aspektus.

Psihologijas zinasanu mérkis operativas
darbibas ietvaros var but: logiski psihologisko
likumsakaribu izzinasana, saistiba ar sakotné-
jas informacijas iegiSanu par planotajiem vai
izdarTtajiem noziegumiem, nosakot prognozu
un versiju izvirziSanu; problémsituaciju likum-
sakaribu analize nepietickamas informacijas un
operativa riska apstaklos; operativas domasanas
heiristiskas (intuitivas, neapzinatas) ietekmes
pielaujamiba. Attistoties zinatnei, pieaug opera-
tivas darbibas organizéSanas un vadibas sociali
psihologisko aspektu nozime. Psihologisko pé&ti-
jumu rezultati tiek izmantoti operativo struktiir-
vienibu personala atlasg€, operativo darbinieku
profesionalas un morali psihologiskas sagatavo-
Sanas metozu izstrade, ieverojot darba specifiku,
operativas darbibas resursu parvaldes kvalitates
uzlabosana, vadibas [émumu pienemsana, in-
formativi analitiska darba, prognoz€Sanas un
planosanas darba organizgSana un pilnveidg, sav-
starpgjas mijiedarbibas koordin€sana, darbinieku
stimul€sana, izmantojot vinu operativas darbibas
rezultatu analizei zinatniski pamatotus krit€rijus.

No teikta izriet, ka operativas darbibas psiho-
logijas pamatuzdevumi ir:

1) Operativas darbibas subjektu un kriminalas
vides faktiska stavokla izpéte, lai objektivi
novertetu noziedzibas faktorus un izstradatu
zinatniski pamatotas juridiski psihologiskas
rekomendacijas noziedzibas ierobezoSanas
pilnveidei.

2) Operativas darbibas subjektu personibas pro-
fesionalas un psihologiskas izaugsmes veici-
nasana atbilsto$i veicamajam funkcijam.

3) Psihologiski pamatotu rekomendaciju izstra-
dasana konfidencialu attiecibu veidoSanai
ar operativas darbibas procesa iesaistitajam
personam, lai noverstu un atklatu smagus un
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seviski smagus noziegumus, risinatu proble-
matiskas situacijas un konfliktus, kas rodas
$aja procesa.

Operativas darbibas psihologija — zinatne, kas
péta psihiskas paradibas un procesus, kas notiek,
veicot operativas darbibas funkcijas personibas,
sabiedribas un valsts aizsardzibai no noziedzi-
giem apdraudgjumiem, peta tas mehanismus un
likumsakaribas.

Ka redzams, operativas darbibas psihologija
péc mérkiem un uzdevumiem ir praktiski orien-
teta, lietiSka zinatnes nozare.

3. Operativa kontakta noteikSanas un
attisttbas metodes

Operativa darbiba ietver dazadus kontaktus ar
interesg€josam personam. Kontakti parasti izpau-
zas konspirativa saskarsmé ar objektu. Praksg $is
saskarsmes process notiek atbilstosi specifiskiem
psihologijas likumiem. Operativajam kontaktam
ir psihologisks saturs, tas ir attiecibu un atka-
ribu kopums, kas veidojas cilvéku saskarsmes
procesa.

Lai operativais kontakts veidotos un attistitos
veiksmigi, stabili un sistematiski, ir jaievero tris
noteikumi. Pirmkart, nozimiga ir prasme ieintere-
sét sarunas nepiecieSamiba. Otrkart, savstarpgjas
uzticibas atmosferas izveidosana tikSanas proce-
sa. Treskart, prasmiga psihologiskas iedarbibas
metozu izmantoSana informacijas sanemsanas un
nodosanas laika. Ta ka visi Sie noteikumi ir sav-
starpgji saistiti, nedrikst kadu no tiem absolutizgt,
katrs noteikums ir pakartots pargjiem.

Prasme ieinteresét
kontakta nepiecieSamiba

Sazina izmantojamo teorétisko atzinu un prak-
tisko panémienu apguve lauj operativajam darbi-
niekam saprast, kada virziena ir jaattista sazina,
lai atrak sasniegtu savstarpgjo sapratni un pareizi
organizgtu sadarbibu ar interes€joso personu.

Lai iepaziSanas norit€tu veiksmigi, operati-
vajam darbiniekam ir detalizéti japardoma ie-
paziSanas iegansts. Tas ir Joti svarigi kontakta
nodibinasanai, jo iespaido turpmako saskarsmi
ar objektu un primari to, kads iespaids rodas
objektam par operativo darbinieku. Nozimigi ir
operativa darbinieka uzmanibas piesaistiSanas
panémieni. Sadi panémieni var bat: komplimen-
ti, glaimi, apelacija pie sarunu biedra pasScienas.

Ieganstam ir ne tikai jaattaisno grieSanas
pie cilvéka, bet ar1 javeicina turpmaka saruna.
Sarunu biedra javeido priekSstats, ka sarunas
turpindjums ir paSsaprotams. Liela nozime ir

aspratibai, darbinieka originalitatei, kurai patei-

coties interesgjosa persona dabiski un nemanot

tiek iesaistita saruna.

Kontakta dibinasanai ar objektu butisks ir
pirmais iespaids par operativo darbinieku. Tas
var izpausties ka interes€josas personas iekse-
ji pardzivojumi un parasti notiek zemapzina.
Darbiniekam ir japrot veidot labveligu iespaidu
par sevi. Pirmo iespaidu veido uztvere: a) cilvéka
argjais izskats, b) ekspresivas reakcijas (mimika,
Zesti, gaita), c) balss, valoda. Interesgjosas per-
sonas psihologiskas Tpatnibas noteikti ietekmg $o
procesu.

Tikpat svarigi ir veidot sarunu biedra interesi
par kontaktu; tas panakams ar intereses izraisisa-
nu par operativa darbinieka personibu un vélmi
sazinaties tiedi ar vinu. Sada gadijuma darbojas
tieksmes un pievilk$anas psihologiskie mehanis-
mi. Objekta simpatijas pret operativo darbinieku
veidosies, ja objekts apjautis saskarsmes pozitivo
efektu. Citiem vardiem sakot, lai izraisitu objekta
interesi par saskarsmi, ir javeicina persona izjiitas
par labuma iesp&ju kontakta ietvaros.

Vispariga shéma objekta iesaistiSanai saruna
varétu bt sada:

1) Problémsituacijas radisana.

2) Personas parliecinasana par nepiecieSamibu
apspriest radusos problémsituaciju, objekta
emociju izraisiSana. NepiecieSams panakt
nepiecieSamibu izteikties, tade€] problém-
jautajuma jaieklauj diskutabla informacija.
Objekts sak iebilst, izteikt savu viedokli, mi-
nét faktus. Vin$ iesaistas saruna, un, uzturot
vina emocionalo uzbudinajumu un, piekritot
vina argumentiem, var panakt pozitivu rezul-
tatu. Sim noliikam tiek izmantoti gan verbali,
gan neverbali lidzekli.

Planojot problémsituaciju, ir jaievéro objek-
ta raksturigas Ipasibas, vina erudiciju, intelektu,
sociali psihologiskas patnibas. Ipasa uzmaniba
japievers objekta socialajai lomai sabiedriba.
Tapec, pat zinot nepilnigu informaciju par ob-
jektu, jau paziSanas pirmaja posma iesp&jams iz-
veleties piem&rotu tematu un pardomat atbilstosu
problémsituaciju.

Savstarpéjas uzticésSanas atmosféras
izveidoSana
Objekta uzticéSanas un labveliba ir butiska-
kie noteikumi attiecibu attistiSanai. Pirmkart,
sazina notiekosa atgriezeniska saikne, no vienas
puses — sarunu biedrs sniedz konfidencialu infor-
maciju, no otras puses — tiesi atklajot sevi sarunu
biedram. Vel viena funkcija ir Ipasu padzilinatu
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savstarpgjo attiecibu veidoSana operativas darbi-
bas TstenoSanas procesa. Uz uztic€Sanos balstitas
attiecibas pilnigi nomac visus negativos faktorus,
kuri var izveidoties interesgjosa objekta psihe.

Uzticésanas psihologiskais saturs ietver sevi
,,drosibas” subjektivas izjlitas un sazinas partne-
ru savstarp&ju parliecibu. Objekts, kur§ sazinas
procesa uzticas, ieglist parliecibu, ka vins, pa-
laujoties uz savu partneri, ne ar ko neriské. Sadu
attiecibu kriterijs ir objekta valsirdiba. Efektivs
panémiens $ada limena attiecibu nodroSinasanai
ir Iidzjutiba vai empatija.

Empatija vienmér darbojas ka tuvinasanos
stiprino$s faktors. Ta tiek veicinata ar dazadiem
panémieniem. Bitiska nozime var bt kopigam
atmindm par kadiem notikumiem, lidziga at-
ticksme pret atseviskam dzives paradibam utt.
Uzdevums ir vajadzigaja bridi but atbilstosi ,,at-
klatam”. Ipasi uzmanigam ir jabiit, kad interesé-
josa persona atklati runa par savam vajibam un
nepilnibam. Savlaiciga reakcija uz objekta atkla-
tibu izraists vina pateicibas jitas.

»Atklatibas” pakape, ka arT saruna pieminéto
jautajumu loks atkarigs no daudziem faktoriem,
pieméram, nacionali psihologiskie faktori; ap-
stakli, kurus vieni uzskata par inttmiem, citiem
ir parasti. Nacionalas kultiiras Tpatnibu zinasanas
operativajam darbiniekam palidz pareizi uzves-
ties, veicina distances sarukSanu starp sazinas
partneriem un rada uztic€Sanos.

4. Psihologiskas iedarbibas metodes
informacijas sapemsanas un
nodosanas laika

Informacijas iegtsSanas pieredze liecina, ka
Saja procesa noteicosa loma ir psihologiskiem
faktoriem. Vairakuma gadijumu panakums ir at-
karigs no operativa darbinieka prasmes veidot
psihologisko kontaktu ar sarunu biedru un sp&ju
vigu ietekmét. Sadai iedarbibai var but dazadi
mérki. Viens no tiem ir izzinat informaciju, ar
kuru persona negrib dalities. Var min&t divus in-
formacijas ieguves pamatveidus.

1) Objekta pamudinasana nejausi izteikt
intereséjoSus faktus

NepiecieSamas informacijas iegliSanai autors
piedava §adus pap€mienus.

Tadu priekSmetu demonstrésana, kas at-
dzivina objekta atmina atbilstoSus t€lus un
veicina neapzinatus izteicienus. Piem&ram,
lai noskaidrotu, vai persona zina religiskas no-
zimes priekSmetu, operativais darbinieks de-
monstré svetbildes, krustus, kas var objektivi
veicinat sarunu par atbilstoSo tematu. Savukart,

lai noskaidrotu interesgjosus personiskas dzives
apstaklus, var izmantot atbilstosus reklamas ma-
terialus, pieméram, rakstu zurnala, lai uzsaktu
sarunu par automobiliem. Tapat var izmantot ob-
jekta personigas mantas (telefons, tualetes piede-
rumi u. tml.) un citas uztverei pieejamas lietas.
Sadi konkréti priek$meti var dod divkarsu psiho-
logisku rezultatu. Pieméram, fotografiju albums,
no vienas puses, atsauc atmina pagatnes telus, no
otras puses — mudina izteikt konkrétus pagatné
notikusus faktus. Jaatzime, ka galvenais notei-
kums panémiena izmantoSanai ir tas, lai objekts
nenojaustu priekSmeta demonstréSanu sarunas
uzturé$anai.

Saistita sarunas temata izmantoSana.
Sada saruna atsauc atmina virkni telu, tai skaita
arT tos, kas ir saistiti ar tikai objektam zinamu
informaciju. Parslégties uz saistitu temu var ar
dazadu neitralu jautajumu palidzibu. ST panémie-
na veiksmigas izmantoSanas pamatnoteikumi ir:
1) sarunas tematam jabiit zinamam un pietieka-
mi svarigam, tomé&r ne parak tuvam jautajumam,
kas janoskaidro, pretéja gadijuma to var uztvert
ka slikti mask&tu tieSu jautajumu; 2) saistitajam
tematam ir logiski jaizriet no konkrétas situaci-
jas. Sada temata izmanto$ana nepiecieSamas in-
formacijas iegliSanai lauj atdzivinat atminas, kas
glabajas izjautajamas personas apzina, mudinot
nevilus izteikt vajadzigo informaciju.

Apelacija pie pascienas. Saja panémiena tiek
izmantotas uzslavas, glaimi, ciepas izradiSana,
liela interese un uzmaniba par objektu. Panémiens
1pasi efektivs ar godkarigiem un patmiligiem cil-
vekiem. Apelacija pie pascienas palidz veidot
ar tadiem cilveékiem cieSas attiecibas un veicina
valsirdigu attiecksmi un atklatibu no vinu pu-
ses. Panémiena izmantoSanas pamatnosacijumi:
1) pirms uzslavas vienmér japasaka kompliments;
2) izsakot uzslavu, ir jaienem atbilstoSa poza un
sejas izteiksme; 3) objekta ,,nopelnus un prieks-
rocibas” uzsver salidzinajuma ar oponentiem.

Vienaldzibas izradi¥ana. So panémienu iz-
manto, ja sarunu biedram ir liela v€lme apspriest
informaciju, ko zina tikai vin$ un kurai vigs pie-
skir buitisku nozimi. Izradot vienaldzibu pret ob-
jektam skietami svarigo informaciju, ignorgjot to,
tiek aizskarta vina patmiliba un lidz ar to tiek sti-
muléta papildus zinu izteikSana, lai pieraditu iz-
teiktas informacijas svarigumu. Pamatnoteikumi
panémiena izmantoSanai: 1) savlaicigi konstatet,
ka objekts ir ,,parpildits” ar informaciju. Tas ir
redzams no vina uzvedibas: vin$ biezi skatas uz
operativa darbinieka pusi, nevar mierigi nosédéet
viena vieta, sak pastiprinati zestikulét un radit,
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ka vin$ zina informaciju; 2) Saja bridi nedrikst
objektam uzspiest sarunas tematu; 3) vienaldzi-
bas izradiSana no operativa darbinieka puses var
mudinat objektu runat tikai tad, ja objekts uzticas
operativajam darbiniekam.

Emocionila stresa izmantoSana. Ar emo-
cionalo stresu domata psihiska spriedze. Tada
stavokli cilvekam pavajinas uzvedibas un iz-
teiksmes kontrole. Noskir vairakus tada stavokla
attistibas posmus. Pamatposms — vétrainu par-
dzivojumu, vaji kontrolétas uzvedibas un runas
plismas posms. Péc emocionala uzbudinajuma
cilveks pakapeniski nomierinas. Emocionalo
stresu var izraisit negaidits jautajums, neprecizs
vai meligs, nepatiess apgalvojums, it ka ,,svari-
ga” informacija, skietamiba par inform&tibu kada
lieta.

Viltus pieradijumu izmantoS$ana. Parasti
cilveks vairak uzticas savam idejam, nevis tam,
kuras piedava vinam citi cilveki. Tap&c pieredze-
jusie operativie darbinieki péc iesp&jas mégina
neizmatot tieSu spiedienu uz objektu, bet izmanto
netieSu iedarbibu uz vigpa domu gaitu, it ka ne-
jausi piedavajot vinam noteiktu informaciju, par
kuru objektam jaizdara secinajumi. Informacijas
ieguve ir atkariga no ta, vai objekta secinajumi
bis saistiti ar to informaciju, kas nepieciesama
operativajam darbiniekam.

Vientie$a lomas telo$ana. Sa panémiena bii-
tiba ir apstakli, ka operativais darbinieks speciali
pazemina savas kognitivas spgjas, censoties iz-
veidot iespaidu par objekta intelektualo parsvaru.
Rezultata objekts zaudé modribu un negaida, ka
saruna varétu bt saistita ar informacijas ieguvi.

2) Objekta provocé$ana uz emocionalam,
ekspresivam darbibam, kas var biit saistitas
ar atbilstoSu informaciju

Sadu informacijas ieguvi var Tstenot ar seko-
joSiem panémieniem:

Konkrétu ar noziedzigo darbibu saistitu
priekSmetu demonstrésana. Panémiens veik-
smigi tiek izmantots operativas izmekl€Sanas
praksé. Piem&ram, aizturétas personas ekspre-
siva reakcija uz priekSmetiem, kas saistiti ar
noziedzigu darbibu. Uz provocgjoso iedarbibu
(prickSmetu) objekts reaggja ar ekspresivam vai
fiziskam darbibam. Vips, protams, pietickami
labi apzinas priekSmeta nozimi, bet vina izteiks-
migas darbibas (mimika, poza, Zesti) tiek veiktas
pilnigi neapzinati, bet tieSi §is darbibas noradi-
ja uz izmeklgSanai nepiecieSamo informaciju
par objekta piederibu izdaritajam noziegumam.
Panémiena praktiskie nosacijumi ir $adi: 1) de-
monstrégjamiem priekSmetiem tieSam ir jabiit

saistitiem ar subjekta noziedzigo nodarjjumu;
2) subjektam ir jauztver Sie priekSmeti atbilstosa
situacija; 3) personas, kura demonstre $os prieks-
metus, uzvedibai un attieksmei ir jabiit pilnigi ne-
itralai un motivétai.

Islaicigu psihologiski asu dzives situaciju
inscené$ana. Tadam situacijam var izmantot da-
biskos apstaklus vai veidot maksligi. Piem&ram,
kratiSanas laika pie narkodilera, kamér kratiSana
notika istabas, narkodileris neizradija nekadas
trauksmes pazimes un vienaldzigi skatijas pa
logu. Péc kada laika viens no operativajiem dar-
biniekiem izgaja virtuve un peksni iesaucas: ,,Ir!”
Narkodileris satriikas, aizskr&ja uz virtuvi un pa-
skatTjas uz skapiti virs ledusskapja. Izveidotaja
psihologiski saasinataja situacija narkodileris,
gribeédams parliecinaties, ka sléptuve ir atras-
ta, pilnigi neapzinati ar savu skatienu noradija
uz vietu, kur atradas sléptuve ar lielu narkotiku
daudzumu.

Panémiena veiksmigai TstenoSanai jaievéro
Sadi pamatnoteikumi: 1) raditajam situacijam ir
jabtt personigi nozimigam subjektam; 2) svari-
gi izveleties tadu bridi situacijas radiSanai, kad
objekts noteikti uz to reagés; 3) personas, kura
izmanto situaciju, darbibai ir jabat logiskai un
ekspresivai; 4) rupigi jaseko objekta psihiska-
jam stavoklim un kustibam raditaja situacija.
Kustibas var but reflektivas, tadel subjekta sta-
vokla un vina nodomu ticamibas pakape ir pie-
tieckami augsta.

Tatad psihologiskie panémieni informacijas
ieguvei pamatojas uz kopigam neapzinatam psi-
hisko paradibu likumsakaribam, kuras argji iz-
pauzas ka netiSa, neapzinata zinu reproducéSana
un ekspresivas fiziskas darbibas.

5. Psihologiskas ietekmésanas metodes
operativaja darbiba

Viens no operativas darbibas mérkiem — ie-
darbiba uz personam, kuras veikuSas noziegu-
mu, uz nestabilam personam, kuras var veikt
noziegumu — tiek panakts ar dazadam metodeém,
tai skaita ar psihologiskas iedarbibas metodem.
Patiesibas noskaidroSanas patnibas saistitas ar
to, ka nepiecieSsams noskaidrot faktus, darbibas,
kuras daudzos gadijumos iesp&jams noteikt tikai
ar liecinieku vai nozieguma dalibnieku palidzibu.
Lielaka dala noziegumu ir loti sarezgitu, savstar-
p&ji pretgju personu intereSu savijums, turklat
to personu, ar kuru palidzibu operativas darbi-
bas procesa ir janoskaidro patiesiba par notiku-
miem un faktiem. So interesu konflikts izraisa
nezinosanu vai apzinati nepatiesas informacijas

ADMINISTRATIVA UN KRIMINALA JUSTICIJA 43

2017 1(78)




sniegSanu. Tapéc operativaja darbiba patiesibas

noskaidroSanai nakas ne tikai panakt informa-

cijas sniegSanu, bet arT nodrosSinat informacijas
patiesumu.

Psihologiskas ietekm&$anas metodes ne-
piecieSamas $adas pretdarbibas parvaréSanai.
JaatzZimg, ka eksiste vairaki principi, kuru ieve-
roSana nodroSina iedarbibas mérku sasniegSanu
operativaja darbiba.

1. ledarbibai janotiek, ievérojot konkrétas
personas Ipatnibas, vispirms temperamentu
un personas psihologisko stavokli konkrétaja
bridi.

2. Ir nepiecieSamas zinasanas par kopigam
informacijas  apguves  likumsakaribam,
tas uztveres Tpatnibam sarunas laika, par
faktoriem, kas ietekm& informacijas apguves
efektivitati un domasanu, par emocionalo
procesu ietekmi uz domasanas procesu un
iedarbibu uz personu.

3. Jaizvelas atbilstoSs iedarbibas process, ta
elementi, japrognozeé personas atgriezeniska
reakcija.

4. ledarbibas pozitivo uztveri vajag stimulét.
To var panakt ar dazadam metodém: noradot
pozitivos rezultatus, izsakot pamudinajumus.

5. ledarbiba visos gadijumos tiek reglament&ta
procesualo pilnvaru robezas, nekada gadijuma
nedrikst parkapt personas, uz kuru iedarbojas,
tiesibas.

6. ledarbojoties ievéro visus argjos apstaklus.
Argjiem apstakliem ir japalidz sasniegt
iedarbibas mérki. Visos gadijumos ir jazina un
japaredz apstakli, kuri veicina psihologiskas
iedarbibas metozu efektivitati.

7. ledarbibas laika ir janodrosina personas, uz
kuru versta iedarbiba, psihiska aktivitate.
Iedarbiba tikai tad biis rezultativa, ja ta aktivi
tiek nodroSinata un wuztverta. ledarbibas
procesa sakotn&ja etapa ir jaizraisa interese
par sazinu.

8. Operativa iedarbiba ir riipigi jasagatavo.
Pirms iedarbibas TstenoSanas tiek analiz&ti
sakotngjas zinas, informacija par personu,
tas uzvedibu, stavokli, janosaka uzdevumu
formuléSana un vari€Sana, starpmerkis un
gala mérkis, pecteciba mérka sasniegSanai,
fakti un apstakli, kurus iesp&jams izmantot,
un to izmanto$anas stratégija, informacija par
citu personu iesp&jamo iedarbibu.
Psihologiskas iedarbibas pamatmetodes ir

informacijas nodoSanas metode, parliecinasana,

piespieSana, iespaidosana, domasanas uzdevumu
formuléSana un variésana.

Informacijas nodo$anas metode. Operativas
darbibas apstaklos informacijas nodosanas me-
tode palidz izmainit vai virzit psihologiskai ie-
tekmei paklautas personas domasanu. Metodes
ietvaros ieprieks savakta un noteikta kartiba, aps-
taklos un veidos nododama informacija icklauj
personu, uz kuru vérsta iedarbiba, intelektuala,
emocionala un gribas procesa; persona parstra-
da informaciju un sasniedz planotas iedarbibas
rezultatu. Metode tiek izmantota dazadiem mér-
kiem: palidzet atcer€ties aizmirsto, mainit per-
sonas, kura sniedz nepatiesas zinas, domasanas
virzienu, mainit pamatnostadnes, uzskatus, izrai-
sit noteiktus emocionalos stavok]us.

Informaciju var uztvert ar dazadiem manu
organiem (redze, dzirde) vienlaicigi un Skir-
ti. Informacija, kas paredzeta uztverei ar redzi,
savukart var tikt demonstréta dazadi. Viena ga-
dijuma iesp&jama tieSa uzmanibas pieversana no-
teiktam objektam (paskatieties uz svétbildi), cita
gadijuma veidojas apstakli, kuros objektam tiek
pieversta uzmaniba it ka nejausi. Tada informaci-
ja var iedarboties uz domasanas procesu un virzit
to tikpat spécigi. Informaciju var nodod verbali
jebkada gramatiska forma: jautajuma, apgalvo-
juma, nolieguma forma. NepiecieSams nepar-
traukti kontrolét informacijas iedarbibu. Svarigi
parliecinaties, ka cilveks ir sapratis, ko vinam
saka, uzmanigi sekot vina reakcijai un teiktajam.
Visi §ie faktori ir jaievero, planojot §1s metodes
izmantosanu.

Aktivi izmanto informacijas nodosanas meto-
di, lai izmainttu cilvéka atticksmi. Iedarbiba ar
informaciju sp&j mainit cilvéka lémumus, palidz
parvertét agrako uzvedibu. So metodi var plasi
izmantot operativaja darbiba situacijas, kad iz-
jautajama persona, vai aizdomas turamais, pazi-
no nepatiesus faktus.

Informacijas nodoSanas metode tiek izman-
tota arT tados gadijumos, kad nepiecieSams krasi
mainit personas emocionalo stavokli. Papildus
informacijas nodosana var radit nomaktibu vai
uzbudinajumu, parslédzot uzmanibu no vieniem
faktiem uz citiem.

ParliecinaSsanas metode. Parliecinasana ir
galvena iedarbibas metode. No vienas puses ta
ir daudzpusiga ietekme uz personibu, lai veidotu
kadas noteiktas Tpasibas un atbrivotos no citam,
no otras puses — tas ir pamudinajums darbibai.
Galvenie parliecinasanas komponenti ir infor-
macija (stasts), paskaidrojums, pieradijums un
noliegSana.

Pamudinajuma darbibai liela nozime ir in-
formacijai, jo pirms kaut ko iesakt, cilveks
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parliecinas, vai to ir verts darit un vai to ir iespe-
jams izdarit. Inform&Sana biitiba ir stasts - dzivs
un telains informacijas izklasts, kura merkis ir
pazinot objektam faktus un secinajumus, kuri
mudinas vinu darboties. Stastljuma forma var biit
briva, stasts lauj operativajam darbiniekam pilna
mera izmantot visas savas prasmes parliecinat
sarunu biedru. Stastot personai, var izvéléties in-
duktivo metodi, proti, secigi izskatit faktus, para-
dibas, notikumus un péc tam izdarit apkopojumu,
var izveleties deduktivo izklastu, tas ir, sakuma
izteikt kopigas nostadnes un pec tam minét faktus
to pieradiSanai.

Parliecinasanai ir vérsta nepiecieSama leému-
ma piepemsanu, ta lauj saprast pielautas kladas,
apzinaties vainu. Parliecinasanas process vien-
mer ietver $adus pamatelementus: noteiktu argu-
mentu izklasts; informacija, kas apstiprina mingto
argumentu pareizibu; parliecinamas personas ie-
bildumu un Saubu uzklausi$ana; jaunu argumentu
izklasts, nemot véra iebildumus; atsevisku argu-
mentu un nododamas informacijas elementu at-
kartoSana ar mérki iedarboties uz parliecinamas
personas domasanas procesa izmainam.

Parliecinasanas procesa jaieveéro parliecina-
mas personas pozittvas Tpasibas un iezimes, ja-
akcent€ tas, pretstatot tas citu objektu Tpatnibam.
Japrot uztvert parliecinamas personas Saubu un
svarstisanas brizus un turpinat uzmanigi iepazit
personibu, vérojot reakcijas, uzvedibas mainu,
mimiku, zestus u.c. Obligats nosacijums ir psi-
hologiska kontakta izveidoSana ar parliecinamo
personu. Kontaktu raksturo pozitiva atticksme
pret parliecinamo, gataviba un vélésanas uztvert
vina argumentus.

PiespieSanas metode. Ne vienmér rezultatu
var panakt tikai ar parliecinasanu. Dazreiz nakas
izmantot piespiedu lidzeklus. Tacu piespiesana,
izoléta no parliecinasanas, var nodarit kait€ju-
mu. Svarigi, lai objekts zinama méra apzinatos,
ka pielietojamas piespieSanas metodes ir neizbe-
gamas. Tas tiek panakts, ja pirms piespiesanas ir
notikusi parliecinasana.

Piespiesanu var iedalit fiziskaja piespieSana
(neizskatisim) un psihologiskaja piespiesana.
Psihologiska piespiesana virza personas darbibu
pretgji vina gribai. Psihologiskas piespiesanas
procesa objekts izpilda rkojumus stipra ieksgja
protesta apstaklos. Tikai argjie apstakli liek vi-
nam paklauties. PiespieSanas metodes izman-
toSanas svarigakais noteikums ir argju faktoru
esamiba. Ja tadu priek$noteikumu nav, piespiesa-
na kliist bezjédziga. PrieksSnoteikums var biit bai-
les, kas elementari darbojas ka paSaizsargasanas

instinkts. Bailes izraisa un pastiprina neaizsar-
gatibas un vajuma apzina. Operativajam darbi-
niekam vajadz&tu zinat likumsakaribu, ka stipru
cilveku bailes biitiski neietekmé. Toties trauslam
cilvekam bailes ir spécigs stimulgjoss faktors.
Tas nozimég, ka piespieSana ir saistita ne tikai ar
argjiem faktoriem, bet arT ar cilvéka ieksgjiem
psihes procesiem. Bailes parsvara izraisa verbala
iedarbiba uz psihi.

Izvertgjot piespiesanas metodes izmantoSanas
iesp€jas, japrognoz€ vai atbilstosa iedarbiba iz-
raists bailes. Ja persona, izvertgjot situaciju, no-
vertes to ka bistamu, tad vinu lielaka vai mazaka
mera pargems bailes. Ja objekts nesaskatis Saja
situacija briesmas un bailes neradisies, tad pie-
spiesanas izmantosSanai nebis jegas.

Operativaja darba galvenie psihologiskas pie-
spieSanas panémieni ir aizliegums, kategoriska
prasiba, bridinajums un draudi.

Aizliegums var but divgjads: impulsivu dar-
bibu aizliegums un nepiclaujamas uzvedibas
aizliegums.

Kategoriska prasiba izpauzas ka pavéle un
var biit efektiva tikai gadijuma, ja operativais
darbinieks ir autoritate objektam. Citos gadiju-
mos §is pan€miens ir bezjédzigs un dazreiz pat
kaitigs.

Bridinajums nozimé, ka operativais darbi-
nieks izraisa objekta trauksmi, radot v€lmi no-
verst iesp&jamas negativas sekas. Liela nozime ir
ne vien bridinajuma saturam, bet arT bridinajuma
izteikSanas tonim. Tam ir jabut iespaidigam, ar
draudu elementiem. Bridinajumam jaiespaido
objekts un jaizraisa galvenokart negativas izji-
tas, vinu parnem nemiers un bazas par uzvedibas
sekam. Tiesi tas mudina objektu paklauties ope-
rativa darbinieka rikojumiem.

Draudi ir psihologiskas piespieSanas hie-
rarhijas galgjais Iidzeklis, kas izraisa objektam
stipras bailes. Lai izmantotu draudus, ir jabiit par-
liecinatam, ka tie radis objekta bailes. Ir cilveki,
kuriem bailu slieksnis ir loti augsts. Pret viniem
diezgan griti izmantot piespieSanas metodi. Lai
iedarbotos uz tadiem cilvékiem, izmanto emocio-
nalas iespaidoSanas metodi.

Emocionalas iespaido$anas metode — viens
no cilvéku ietekmésanas Ilidzekliem sazinas pro-
cesa. letekm@Sana raksturiga ar to, ka ta ietekmé
objekta uzvedibu, vinpam pasam to nemanot. Lidz
ar to cilveks verte savu darbibu ka dabisku, pasu
par sevi saprotamu.

Lai izmantotu iespaidoSanas panémienus,
japrot noteikt vai cilvéks paklausies iespaidosa-
nai. lespaidosanas pakape galvenokart atkariga
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no personas socialas lomas sabiedriba, vecuma,
audzinasanas, socialas pieredzes un individa
praktiskas darbibas. Izglitoti cilveki ir mazak ie-
tekmgjami, neka mazizglitoti. Ilespaidojamiba at-
kariga arT no kultliras [imena. Sievietes parsvara
vairak iespaidojas neka viriesi. Bet, ja sievietei ir
nozimigs stavoklis sabiedriba vai vadoss amats,
iespaidojamiba var biit zemaka neka virietim.

Lai nodroSinatu iespaidoSanu, objekts ,,ja-
ievieto” specifiska fona stavokli, kura vins$
dzirdeétu tikai iespaidojoSas personas runu.
Vienkarsakais, vienlaicigi drosakais panémiens
ir objekta atslabinasanas, par kuru var liecinat
vairakas pazimes: brivi atslidzis kermenis, sa-
sarkusi seja, spidoSas acis, taisnas rokas u. tml.
Salikusi figtra, saliektas, sakrustotas kajas un
rokas, klistoss skatiens, rievas uz pieres un ver-
tikalas rievas uz deguna norada uz objekta sa-
springtu stavokli.

Domasanas uzdevumu nosauksana un va-
rieSana. Informativa iedarbiba tiek istenota ar
jautajuma — domasanas uzdevumu.

Operativaja darbiba So metodi izmantoto ar1
nepatiesu liecibu atmaskosana. Cilvékam, kurs$
sniedz apzinati nepatiesu informaciju, noteikti
ir divi notikuma, par kuru tiek sniegtas liecibas,
interpretacijas modeli. Viens modelis ataino no-
tikumus tada veida, kada tie ir notikusi patiesiba,
bet otrs modelis — nepatiesa versija par notiku-
$0. So divu modelu esamiba sarezgT domasanas
filtraciju p&c domajama uzdevuma — jautajuma
uzdosanas. Cilveks, kas dod nepatiesas liecibas,
méegina ar lielaku detalu skaitu savietot Sos divus
modelus — tikai tad viltus versija liksies ticama.
Sadas sarezgitas domasanas apstak]os, izmanto-
jot prasmigi formul€tus jautajumus, varigjot tos,
uzdodot negaiditus jautajumus, mask&jot svari-
gus jautajumus ar sikiem, mazsvarigiem — var ie-
staties bridis, kad Sai metodei paklauta persona,
vairs nespéj kontrolét jautajuma atbilstibu patie-
sajiem apstakliem un atklaj faktus, kas attiecas uz
So notikumu, bet ne viltus notikumu.

Jebkuras psihologiskas metodes pielietoSanas
prieksnoteikums ir pan€miena pielaujamiba, pro-
ti, atlauta ir tikai tada psihologiska ietekmé&Sana,
kura objektam garant® ricibas izvéles iesp&ju.
Pan@mieni, kuri rada iespaidu par bezizejas sta-
vokli vai pat situaciju, no kuras var atbrivoties,
rikojoties vienigi operativajam darbiniekam ve-
lamaja veida, ir nepielaujami, jo var izraistt ne-
paredz&tu vai neadekvatu ricibu.

Secinajumi

Psihologija nav abstrakta zinatne, kuras mér-
kis ir tikai smalku un sarezgitu teorétisku jau-
tajumu risinasana, bet psihologijas teorija un
praktiskas pielicto$anas metodes ir svarigi un ak-
tuali faktori jebkura tiesibu specialista izglitiba.
Psihologijas likumsakaribu zina$anas un dazadu
psihologijas metozu izmantoSana operativaja
darba atvieglo darbu, palidz darbiniekam regulét
un veidot savstarp€jas attiecibas ar interes€josam
personam, dzilak izprast cilvéku ricibas motivus,
izzinat 1stenibu, pareizi novertet un izmantot iz-
zinas rezultatus praktiskaja operativaja darbiba.

Izprast jebkuru uzvedibu, tai skaita noziedzi-
gu, nav iesp&jams bez dzilam cilvéka psihologi-
jas zinaSanam, bez psihologisko mehanismu un
motivu, sociali psihologisko paradibu un procesu
izpratnes. Sadas zinasanas nevar iegiit tikai stu-
dgjot zinatniskus darbus un kriminallietas, ne-
iepazistot konkrétu personu psihiskas darbibas
patnibas, vinu kaislibas un vajadzibas, sarezgito
un Ipatnéjo socialas uzvedibas modeli, tragisko
likteni, individualo veidolu.

Psihologijas zinasanas ir loti svarigas patiesi-
bas noskaidrosSanai. Lai izzinatu patiesibu, izda-
ritu atbilstoSus secinajumus, ir jazina un jaievero
psihologijas likumi. Turklat psihologijas zina-
Sanas rada iesp&ju kontrol&t personigos izzinas,
gribas, emocionalos procesus, ka arT ietekmé&t Sos
procesus citiem cilvekiem.

Operativais darbs ietver daudzus savstarpgji
saistttus faktorus: iepaziSanas ar cilvékiem un vinu
noveértésana, savstarpgjo psihologisko kontaktu
nodibinaSana un attistiSana, cilvéku ietekmésana
u.c.

Psihologijas likumsakaribu zinaSanas at-
vieglo operativo pasakumu izstradi, noverS vai
bitiski pazemina negativo apstaklu ietekmi un
garanté pareizu uztveri un faktu novert&jumu.
Likumparkapéju psihologisko ipatnibu zinasa-
nam un likumparkapumu iemeslu izpratnei ir
milziga nozime operativas darbibas un noziegu-
mu izmekl&Sanas un atklasanas pilnveidoSana un
efektivitates uzlabosana.

Psihologijas zintbu apguve ir nepiecieSama
likumsargajoso iestazu darbiniekiem, bet Latvija
paslaik nav specializ&ta kursa — operativas dar-
bibas psihologija, tas var butiski samazinat
operativa darba efektivitati. Autors saskata ne-
piecieSamibu ieviest operativas darbibas psiho-
logijas kursu specializétajas macibu iestadgs.
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Abstract

The author deals with the history of formation of operational psychology as a field of knowledge
influencing the national security. The author discloses in details some psychological essentials of
the application of this knowledge in everyday activities of employees of special forces units, police,
prosecutor’s office, courts, punishment execution system and other law enforcement institutions.

The author also notes as important that during operational activities, in the process of determina-
tion of the truth, officers have not only to help in the reproduction of the facts, but also to try to ac-
hieve the truthfulness of the evidence. Because of applying, psychological techniques of operational
investigative psychology create conditions for acquisition of correct and complete information about
facts, particular events being of interest to law enforcement institutions ensuring necessary impact on
persons who intentionally want to hide the truth and often forward false information.

Therefore, the acquisition of psychological knowledge in the operational and investigative activi-
ties is a necessity for law enforcement institutions.
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Zusammenfassung

Der Autor untersucht die Geschichte des Werdens der operativen und ermittelnden Psychologie als
ein Wissensgebiet, dass die staatliche Sicherheit beeinflusst. Der Autor zeigt ausfiihrlich auch einige
psychologische Grundlagen der Anwendung dieser Kenntnisse in tiglicher Tatigkeit der Mitarbeiter
der Spezialeinheiten, Polizei, Staatsanwaltschaft, Gerichte, des Strafvollzugsystems und anderer
rechtsschiitzenden Behorden.

Als Wichtiges unterstreicht der Autor, dass im Laufe operativer Aktivitdten, bzw., in dem Prozess
der Feststellung der Wahrheit, muss man nicht nur bei der Wiedergabe des Sachverhalts helfen,
sondern auch die Glaubwiirdigkeit der Zeugnisse gewéhrleisten. Als Ergebnis der Anwendung,
psychologische Verfahren der operativen und ermittelnden Psychologie schaffen Voraussetzungen
fiir Erwerbung der korrekten und vollstindigen Information iiber Fakten, bestimmte Ereignisse, die
fiir rechtsschiitzende Behdrden von Interesse sind und die notwendige Einwirkungen auf diejenigen
Personen schaffen, die absichtlich die Wahrheit verbergen wollen und nicht selten falsche Information
vermitteln.

Deswegen ist der Erwerb der psychologischen Kenntnisse in der operativen und ermittelnden
Tétigkeit ein Muss fiir rechtsschiitzende Behdrden.
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Introduction

The process of formation of Kazakhstan as a
strong and independent state is associated with
considerable difficulties to overcome the politi-
cal, economic and social nature. The transition
to a market economy, the development of private
property is characterized by a sharp change in
the structure of crime, its growth, the emergence
of, new kinds of crimes and ways in which they
occurred. Law enforcement agencies faced with
the manifestations of corruption counteraction to
investigation and solving of crimes.

In this respect, in debt to the practices of fo-
rensic science, designed to develop scientifically
based advice, relevant features of the disclosure
and investigation of crimes in modern conditions.
As part of this problem becomes important foren-
sic classification of individuals as one of the ne-
cessary conditions for improving the theory and
practice criminalistic.

The principle of the inviolability of property
enshrined in the Constitution of the Republic of
Kazakhstan. However, the proportion of crimes
against property is huge in the total mass of the
crimes committed in the Republic of Kazakhstan.
In this regard, we see the need for a priority to
develop a classification of perpetrators of crimes
against property.

Our studies allow to bring the following clas-
sification of persons committed crimes in the
Republic of Kazakhstan. The basis of the first
order criminalistic classification of persons is
related to the criminalistic activity. And first of
subgroups formed in this way, persons carrying
out criminal activity, will include known and
unknown criminals, and the second person will
carry out activities on the disclosure, investiga-
tion and prevention of crime'.

The basis of the second order of classification

of persons carrying out criminal activities is the
type of crime committed by the person.

All crimes in the Republic of Kazakhstan in
accordance with the special part of the Criminal
Code are divided into the following types:

e Crimes against persons;

e Crimes against the family and minors;

e Crimes against constitutional and other rights
and freedoms of man and citizen;

e Crimes against Peace and Security of

Mankind;

e Crimes against the constitutional order and
security of the state;

Crimes against property;

Crimes in the sphere of economic activity;
Crimes against interests of service in com-
mercial and other organizations;

Crimes against public safety and public order;
Crimes against public health and morality;
Environmental crime;

Transportation crime;

Corruption and other crimes against the
interests of the state service and the state
governance;

Crimes against the order management;
Crimes against justice and the order of execu-
tion of punishments;

e Military crime.

The following operating systems but it was
neither this classification is a method of commit-
ting the crime. The methods of committing cri-
mes against property is classified:

1) In fact application and objectives of crime
guns:

e with the use of guns;

e without the use of guns.

2) According to the degree of preparedness:

e with preliminary preparation;

e without it.
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With the use of instruments of crime (cold
steel and firearms, gouges, a crowbar, ax) is made
46% of thefts of another’s property. All these
methods can be classified according to the aim
how guns are used:

e for the purpose of intimidation or causing da-
mage to a victim of crime;
® in order to overcome any material barriers.

In order to demonstrate intimidation firearms
or edged weapons used by him as a subject (87 %
cases). Often accompanied by a demonstration of
firearms production shots in the direction of the
victim, which allows further identification of the
weapon on the next shot and the sleeve.

Usage firearms or cold criminals, most often
weapons carried away from the accident site.
When the use of firearms are still traces of the
shot on the barriers, casings from bullets. From
the use of bladed weapons are signs of damage
on the victim’s clothing?.

Naturally, using the last 2 ways as there are
traces in the form of injuries to those le sacrifice.

At penetration through the window at the
wings and frame may remain traces of extraction
from solid metal objects (an ax, a chisel, mount,
crowbar etc.). At penetration through the other
obstacles (walls, floors, overhead slabs) around
the breaks on the individual bricks, boards and
large fragments (flakes), separated at the time of
breaking can be detected traces of hacking tools
used (scrap, cleaver, a sledgehammer, ax, saws,
drill, brace and etc.). When using drill bits, drill on
the ground breaking ofthem remain in the message
boards and other wooden items through and non-
through (blind) holes of great criminalistic value.
At the bottom of the non-through holes usually
have grooves and ridges, micro-relief showing
the cutting edge of the drill, brace. Destroying
some obstacles (doors, windows, walls, ceilings,
locking devices, gratings, and etc.), criminals are
using increasingly plumbing tools, joinery, or
household items (crowbar, ax), at least —specially
made hacking tools?.

On removable (hinged) locks, depending on
how they break, there may be traces of tearing,
sawing or snack arches.

Often the metal rods (crowbars, ,,crowbar”)
criminalsuse for pulling handles. Onthe doorjambs
and its traces remain depressed end gun hacking
and shut, breakdowns and linings — traces of metal
seal and slip traces. In some cases, depressed traces
and slip traces can be left for details and u on the
gun hacking. When hacking locks criminals with
the help of a solid metal plate, a screwdriver or

chisel permeate the lockable end bolts in the lock
case. On the surface of the crossbar, and the front
striker plate are hacking tools from traces of metal
seals or slip traces.

When unlocking keys or master keys selected
tracks from their use remain on the inner parts of
the lock, so to check the version of such a method
of overcoming obstacles must immediately
appoint examination®,

When investigating the theft of another’s
property, committed with guns, this fact is of par-
ticular importance. The ability to master the instru-
ment of breaking and specificity of its application
allows to judge about the individual characteristics
of the person acting, his mental and physical cha-
racteristics that are reflected in the following acts
committed with the use of an object.

Motor skills related to the use of guns, have
the property of self-locking, which is a structural
element of their mandatory. Snap-through tool
and automated ha ra ct er manifestations on to
you to let you receive the most objective informa-
tion about the properties of the human person, as
this information is shown and is fixed regardless
of the content of consciousness and volition. And
one thing is important. Trace motion, action, if
they are carried out with the help of guns — is si-
multaneously the following tools. It contains um
information not only about perfect action, but
also the tools features. Identification on the left,
they should guns has been a significant means
to solve the crime and identify the person who
enjoyed their instrument.

The methods of committing crimes against
property committed without the use of any tools,
can be divided into violent and non-violent. In
the first case, in order to capture the property of
obstacles that sub nuts (not necessarily the vic-
tim) blows can be applied hands and foot E, can
crush the cases without the use of auxiliary means.
Traces from the use of this method, most often
remain at the very victim of a crime: abrasions,
bruises, and other bodily s damage; damage on
the clothes; possible to foliation microfibers with
clothes offender and on the clothes of the victim®.

By violent ways we conventionally refer and
psychological violence against the person — fraud
or breach of trust. This is one way of moral vio-
lence against the person, when a criminal action
in the process of the victim is formed, I decla-
ration of will, on the basis of read only the fal-
se understanding of the situation. This group of
methods is used not only for fraud. Enough is
widespread fraud in the robbery at the apartment
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(in order to penetrate into it), and theft (when
one partner distracts the victim, and the other se-
cretly committing embezzlement) etc. The main
technique used in this way — is the transfer of
information to a potential victim with a view to
introducing it into the delusion that facilitates ac-
cess to the offender subject of a criminal assault.

Violence and other gun crimes do not apply if
the victim is known to the offender, will not serve
to protect Steals property (leave open windows
on the lower floors, no checks for unauthorized
persons in the store after closing; arranges items
on the shelves in such a way that it becomes easy
prey to criminal and etc.).

In such theft of another’s property is a small
number of tracks, mostly footprints, which, as a
rule, does not seem to remove m are possible, be-
cause the time of the arrival of the investigation
group they already are trampled®.

Most of the crimes against property (85.75%)
is accomplished with preparation. These actions
can be as follows:

1) Preliminary examination of the crime scene
(37%). In this case the offender can see are
any persons, what needs to be taken into ac-
count during the investigation.

2) Drawing up a plan of action (32.2%)).

3) Preparing counterfeit documents or using pre-

viously stolen (9.5%).

4) The use of gloves, masks, a disguise (28.6%).

5) Preparation of vehicles (40.4%).

6) Preparation of hacking tools, keys, master
keys, containers for stolen property (40.5%).

7) Selection of partners (29.7%).

8) Training places storage of stolen property
(19.1%).

9) Selecting a convenient place (the time of) the
crime was committed (38.1%) and etc.

Without preliminarily before the first trai-
ning committed so-called spontaneous theft of
another’s property, due to the lack of protection
of property, the specific time, place and other
circumstances.

As a rule, any crime against property crime
goes through the stage of concealment. It does
not depend on whether or not the offense is pre-
pared. Even if the offense was committed sponta-
neously, the offender thinks, to not stay ka build
tracks where handling stolen, and etc.

All concealment of techniques can be divided
into 3 groups — acts committed before, during and
after the crime. The first group includes:

e preliminary preparation of a false alibi

(16.2%);

e commission of a crime is not the place of re-
sidence or permanent residence;

e use of foreign vehicles for arrival and departu-
re from the scene of the crime (47.7 %);

e preliminary preparation of of unimpeded
handling stolen (19.1%);

e preconditioning of places to hide after the
crime;

e the use of masks or other means exterior mas-
king (28.6%);

e the use of fake documents and others (9.5%).
During the commission of crimes against

property can be used the following methods con-

cealment of:

e stealing money and items that do not have the
individual’s symptoms;

e committing theft with minimal disruption to
the usual order of the crime scene;

e Jeaving in place the theft of items belonging
to others.

After committing the crime, criminals use the
following methods concealment of:

e immediate ote d from the crime scene.
Recently I vehicles were used most often, dri-
vers who are engaged in ,,private carrying”;

e premises stolen property in secret storage
(29.55%) and its realization after a substantial
period of time (more than 3 days — 56.25 %);

e destruction of weapons used to commit a
crime;

e alteration of stolen items.

The situation of crimes against property cha-
racterized by a combination of various environ-
mental factors. First of all, this is the place and
time of the theft, as well as the subject of storage
conditions’. According to the crimes in question
can be distinguished:

1) Full-time theft committed with the use of
guns breaking in order to overcome any phy-
sical barriers (68.2%) without any applica-
tion (65.9%).

2) The evening, when the action committed
with the use of guns for the purpose of inti-
midation or injury (68.75%).

Analysis of Criminal Affairs Minister suggests
that 60% of embezzling the first vehicles is done
with intent to sell, 40% — the sale of individual
units and parts.

At the scene of the theft, you can select di-
fferent rooms (warehouse, shop, apartment and
etc. — 70.3%); street (yards, parks and squares —
29.7%); transport cars, trains and etc.).

Inrural areas, crimes against property commit-
ted with agricultural fields, farmsteads citizens,
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power lines, sites sludge agricultural farms and
etc. It should be noted that the criminals who
have extensive ,,professional” experience, often
used purely psychological factors to select the
scene.

Among the classifications offender relevant to
the formation of a system of forensic characteris-
tics include the division by gender, age, ethnicity,
educational level, financial position, occupation,
criminal background, lifestyle, health and others®.

From the standpoint of investigation and com-
parison of the investigator factual information
with the standard seems the most rational classi-
fication of the following: single (not previously
convicted, previously convicted for theft or ex-
tortion, previously convicted for other crimes); a
group of people (by prior agreement, organized
group; gang).

Persons previously convicted (46.1% of the
total number of individuals), most often make
spontaneous crimes against property, taking
advantage of a favorable situation for them.
However, increasing the ,release” from the
sphere of social production a significant number
of able-bodied population, its weak social pro-
tection and, as a result, an increasing proportion
of the poor, and correspondingly increases the
number of people willing to wrongful lifestyle.
An analysis of the practice shows that the circle
of perpetrators of the theft of another’s property,
replenished by the unemployed and the unem-
ployed population.

The vast majority of thefts (81.25%) are com-
mitted by men aged 18 to 25 years — 29.2%,
from 25 to 35 years — 43.75%, over 35 years —
18.75%, usually abusing alcohol or drugs that do
not have permanent source of income, negatively
characterized.

Women are more likely to commit theft of a
non-violent way — by 12.5%, violent way without
the use of tools — 6.25%.

This group of persons also includes employees
of companies and organizations that commit theft
in these enterprises through free access (29%).
The subject of a criminal assault is manufactured
products.

This category of criminals ,,adjacent” close
enough to a person previously convicted for
the commission of other crimes (16.8%). The
study of criminal cases showed that 37.1% of
thefts of another’s property committed by pre-
viously convicted for similar crimes. These in-
dividuals usually do not commit crimes, where
live or work.

It should be borne in mind that has been pre-
viously convicted for similar crimes tend to desire
to hide its links not only with the criminal world,
but also with relatives close. An experienced cri-
minal, as a rule, by nature resourceful, focused
clearly in the situation and in the psychology of
people (including the investigator), quickly re-
members details of the behavior of the victim,
correctly evaluates the financial condition of by
their clothes, not only adults but also teenagers,
never misses opportunities to commit embezzle-
ment at a convenient time for this.

Among those previously convicted for crimes
against property, especially allocate ,guest
performers” who have committed crimes in the
same village, immediately go to another. Such an
offender is not associated with the family, work
and permanent residence. Coming to a new place,
it quickly acquainted with the situation, finds
people from the criminal environment, which
can help use to find the object of crime, and in
marketing of stolen. Often the person stays with
his friends, former partners, persons serving with
him a punishment, as well as their relatives and
acquaintances or citizens who rent a room for the
night for a fee, in women easy behavior. These
individuals usually illegible in the selection of
tenants are not interested, why they came to this
area, do not ask the documents®.

Crimes against property committed by a group
of persons by prior conspiracy 55.2% of cases.
Most often, the group consists of 2-3 people, at
least — from a larger number of people. As a rule,
members of the group had not previously tried,
aged between 14 and 30 years, the division of
roles in the group there, but already formed the
leading core of the most active and influential
members of the group. As a rule, it consists of
people with the most severe and anti-social
attitudes. On preliminary arrangement by group
can be mixed (participation of both men and
women — 9.4%).

Minors also make a large number of crimes
against the person. As a rule, they have commit-
ted a crime group. However, be aware that the
partners are not always specific theft odes or the
same. It depends on various circumstances, due
mainly to the fact that teens give birth to live lya-
mi exercising control over them and limit their
free time. When survey Minors of prisoners 53%
said that their group’s was from 3 to 10 people. In
addition, it should be noted that criminal groups
of minors includes not only the actual perpetra-
tors of theft, but also teenagers who knew about
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the coming of a crime or knowing that the offense property can be classified on the fact and the

was committed, assisted criminals or enjoyed the purposes of application instruments of crime
benefits of the criminal acts of his friends (joint (with the use of tools — for the purpose of
drinking, driving a taxi, gifts) — the so-called ,,re- intimidation or causing damage to the victim
mora”. 45 % minors are characterized positively of a crime or to overcome physical barriers,
and in school and at home, even though most of without the use of tools — the violent, which
them at the time of criminal liability already were include the use of psychological violence,
registered in the police force'. and non-violent, the degree of prepared-
Often, minor theft committed in complicity ness — with preparation).
with adults in age from 19 to 24 years. The presen- 2)  Analysis of the situation of crimes shows
ce of an adult partner greatly affects the organiza- that during the day the crime committed
tion group. The circle of participants of the group with the use of guns in order to overcome
becomes more closely (45 people), they commit any obstacles or tools do not apply; and in
more thefts (6—7 episodes) and longer exist. the evening — tools used for the purpose of
In most cases (60%) adult partners do not intimidation or causing bodily harm.

work anywhere, do not learn, and funds obtai- 3) Classification of the perpetrators of crimes
ned by criminal means, are mostly on their needs. against property: single (not previously con-
Often adult partners are previously convicted for victed, previously convicted for other crimes;
similar crimes (48%). previously convicted for theft or extortion);
group (and by prior agreement; organized;
Conclusion gangs). The dependence of the age — minor

1) The methods of committing crimes against and adult persons.
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Anotacija

Raksts veltits kriminalistiskas klasifikacijas kompleksa izp€tei kriminalistikas zinatng, analize-
jot iesp&jamas pretrunas un meklgjot nepilnibu noversanas iesp&jas. Noskaidrotas kriminalistiskas
un taktiskas klasifikacijas sistému izmantoSanas iesp&jas zinatng, praksé un macibu-pedagogiskaja
darbiba.
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Raksta atspogulotas noziedzigo nodarfjumu pret paSumu kriminalistiskas klasifikacijas Tpatnibas.
Secinats, ka $adas klasifikacijas kriterijs var but IpaSuma noziedzigu apdraudgjumu veids, nozieguma
riku un lidzeklu izmantoSanas fakts un $adas izmantoSanas merkis, nozieguma izdariSanas apstakli,
ka arT noziedzigo nodarTjumu izdarijuso subjektu Ipatnibas.

AHHOTANUA

Ienu mccnenoBaHust COCTOST B KOMIUIEKCHOM HM3Yy4€HHMM Kiaccu(UKalUi B KPUMHUHAJINCTHYE-
CKOHl HayKe, YCTPAaHEHNH MMEIOLIUXCA B HUX NPOTHBOPEUUH M MPOOEIOB, ONpEeneieHUH BO3MOX-
HOCTEH MCIOIb30BAaHUS TAKTHKO-KPUMHUHAINCTUYCCKUX KIACCH(PUKAMOHHBIX CUCTEM B HAy4HOM,
NPaKTHYECKOH U yueOHO-Ileqarorunieckoi aesrenbHocti. OJHOM U3 IOCTAaBICHHBIX aBTOPaMH 3a1a4
SIBIISIETCSL OTIpeIeNIeHHE 0COOCHHOCTEH KPUMHHAIMCTHUECKON KacCU()PUKAILIK JIULI, COBEPIIMBILUX
MIPECTYIUICHUS IPOTHB COOCTBEHHOCTH.

B crarpe mokazaHo, 4TO OCHOBAaHMSMU KPUMHHAJIMCTHUECKON KiacCH(UKAIIMU MOTYT CITYyKHTh
CHOCOOBI COBEPILIEHHS MPECTYIIICHUH MPOTUB COOCTBEHHOCTH (110 (haKTy U LEeJISIM TPUMEHEHUS OpY-
I TIPECTYIICHHUST), 00CTaHOBKA COBEPIICHHUS MPECTYIUICHUH, a TaKkKe MpeAoKeHa Kiaccupuka-
¥ JIHLI, COBEPIIMBIINX MTPECTYIUICHUS IPOTHB COOCTBEHHOCTH.
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ADMINISTRATIVO TIESIBU
APAKSNOZARE

VIDES PIESARNOJUMA IEROBEZOSANAS
TIESISKA PROBLEMATIKA LATVIJAS OSTAS

Mg. iur. Aldis Dreiblathens,

Rigas Stradina universitates doktorants, Latvija

Latvijas un citu ES valstu jiiras ostu darbibas
nozimiga dala ir arT vides aizsardzibas pasakumu
istenofana. So pasakumu veik$ana javérté kon-
teksta ar kugu satiksmes intensitates pieaugumu,
1idz ar ko palielinas kugu karoga valstim, ostu un
piekrastes valstim saistoSo starptautisko tiesibu
instrumentu skaits. So valstu uzdevums ir radit
drosu kugu satiksmi, vienlaikus neradot piesar-
nojuma draudus jiiras videi.

Jaatzimg, ka Baltijas jiiru ar Atlantijas okeanu
savieno tikai neliels jlras Saurums, un Baltijas
juru ka iekSzemes jiiru apdraud liels piesarno-
jums, jo tidens apmaina ir loti [&éna un ierobezota.
Lai gan kugu avariju skaits, neskatoties uz kugu
kustibas intensitates pieaugumu Latvijas ostas
un Baltijas jura, strauji samazinas, piesarnojums
nemazinas, jo 90% naftas produktu jura nonak
nevis no kugiem, bet no iek§zemes municipala-
jiem lietus tdeniem, upju deniem un atmosferas
nos€dumiem. Tomer tiesi naftas nopliide ir vis-
bistamakais piesarnojuma veids. Piem&ram, pé-
d&jo 40 gadu laika naftas izlietojums pasaul€ ir
palielinajies 50 reizes. Ik gadu pa juram parvada
vairak neka 500 milj. tonnu naftas, un dala no
tas noklast tident. Ik gadu Baltijas jara kugo vai-
rak neka 2000 lielo kugu, no kuriem jura nonak
2000 — 7000 tonnu naftas produktu. Lielakoties
tie jura nonak, tirot kugus, vai ar izgazot neatti-
ritus Gdenus.

Juru un okeanu tdenos nokluvusT nafta rada
cilveécei lielu kaitejumu, tas satrauc visu pasauli,
piesaistot aizvien lielaku uzmanibu. TieSi tapec
tiek pilnveidots tiesiskais regul@jums piesar-
nojuma noveér$anas joma, veikti vides aizsar-
dzibas pasakumi un piesarpojuma novérSanas
procediras, dokumentacijas sakartoSana un at-
bildiga personala apmacibas. Visbistamakas si-
tuacijas rodas, ja avariju cie§ naftas tankkugis
un jura izplust daudzi tukstosi tonnu naftas, kas

parklaj desmitiem tiikstosu kvadratkilometru ju-
ras akvatorijas.

Latvijas ostam, ka biitiskai Baltijas jiiras ku-
gosanas sastavdalai, ir jaienem kategoriska no-
staja jlras piesarnojuma novérsana. Latvijas lielo
ostu pasvaldibam javirza normativo aktu pilnvei-
de, lai ne tikai atvieglotu, bet arT veicinatu atbildi-
go iestazu darbu jiras negadijumu izmeklgSana,
piesarnojuma mazina$ana un vainigo personu
sodiSana.

Tiesiskie stimuli
Ostu vides aizsardzibai nozimigs ir Baltijas
juras vides aizsardzibas komisijas (turpmak —

HELCOM) léemums!', ko HELCOM ministru

arkartas sanaksmé 2007. gada 15. novembrT ak-

ceptéja Krakova, Polija. Apzinoties Baltijas jiiras
regiona unikalas jiiras ekosistémas neaizstajamo
nozimi, tas hidrografiskas un ekologiskas ipatni-
bas un dzivo resursu Ipaso jutigumu pret vides
parmainam, nemot véra Helsinku konvencijas

20. panta 1. punkta b) apakspunktu, jau ming-

taja sanaksmé pienemta rekomendacija 28E/11

,»Turpmaki noradijumi par kugoSanas drosibas

uzlabojumiem Baltijas jura ledus apstaklos”.

Rekomendacija akcentéti sekojosi apsverumi:

e apzinoties, ka atseviskas Baltijas juras dalas
vairakus ziemas ménesus klaj ledus, kas ju-
ras satiksmei nosaka dazus ierobezojumus un
paklauj to lielakam avariju un piesarnojuma
riskam;

e atzistot kugu satiksmes un ipasi naftas pro-
duktu parvadajumu pieaugumu Baltija un
visparigu kugosanas darbibu ievérojamu pie-
augumu, kas paredzams nakotng, apzinoties
tehniskas griitibas, kadas rodas, reaggjot uz
naftas nopludém uz ledus;

e apzinoties ari, ka intensivaka kugu satik-
sme palielinas arT pieprasijumu p&c ledlauzu
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pakalpojumiem, Tpasi bargas ziemas un sarez-
gitos ledus apstaklos;
novérojot, ka kugoSanas iesp&jas ledus ap-
staklos nemitigi uzlabojas tehnologiju attistibu
del, toméer Skiet, ka kugu apkalpei triikst atbil-
stosas pieredzes un prasmju un ledus apstaklos
notikuso avariju skaitu var samazinat, ja ir labi
apmacita un pieredzgjusi kuga apkalpe;
atzistot, ka savlaicigai un uzticamai infor-
macijai par ledus apstakliem, ieteicamajiem
marsrutiem un pieejamajiem ledlauzu pa-
kalpojumiem ir bitiska nozime, palidzot
kugiem kugot Baltijas jura, atsaucoties uz
Deklaraciju par kugosanas drosibu un gatavi-
bu avarijas situacijam Baltijas jira (HELCOM
Kopenhagenas deklaracija), kas piepemta
2001. gada 10. septembrt Kopenhagena;
parlieciba par turpmaku noradijumu nepie-
cieSamibu, lai uzlabotu kugo8anas dro$ibu un
efektivitati Baltijas jiira ziema un izveidotu
vienotus noteikumus un praksi kugo$anai le-
dus apstaklos, atzistot veiksmigu sadarbibas
izveidi starp visam Baltijas juiras regiona pie-
krastes valstu jurniecibas iestadem Baltijas
ledlauzu darbibas parvaldibas organizacija,
atzinigi vertgjot cieSaku informacijas apmai-
nu ar Baltijas ledlauzu darbibas parvaldibas
(turpmak — BIM) organizaciju, lai apvienotu
divu organizaciju speku — HELCOM, ka vides
politikas izstradaju, no vienas puses, un BIM
ka forumu informacijas un zinasanu apmainai
par kugosanu ledus apstaklos, no otras puses;
savukart noveért€jot BIM iniciativu, lai izvei-
dotu vienotu avotu, kas pieejams timekla viet-
n€ www.baltice.org, savlaicigai un uzticamai
informacijai par ledus apstakliem, satiksmes
ierobezojumiem, ledlauziem un citiem jauta-
jumiem, kas svarigi kugiem, kuri Baltijas jura
kugo ziema, tika ieteikts:

1) lai dalibvalstu valdibas veic nepiecieSamas
darbibas, nodrosinot, ka ir pieejami pietie-
kami ledlauzu pakalpojumi, lai palidzetu
kugiem, kas atrodas vinu teritorijas ostas;

2) lai dalibvalstu valdibas, nosakot ledlauzu
pakalpojumus, ka prioritati izvirza notei-
kumu par pakalpojumiem atbilstosi riska
regioniem, tostarp smaga transporta mars-
rutiem, marSrutiem uz naftas terminaliem,
ostam, kuras ledus apstaklos piestaj daudz
kugu, un citiem;

3) lai dalibvalstu valdibas atbilstosi 1978.
gada Starptautiskajai konvencijai par jur-
nieku sagatavoSanu, sertificeSanu un sar-
dzes pildisSanu uzlabo izglitibas iespgjas

jurniekiem, ieklaujot kvalitativas apma-

cibu programmas par kugoSanu ledus

apstaklos. Sadam macibu programmam

janodrosina zinasanas, sapratne un kom-

petence, kas nepiecieSsama, lai stradatu uz

kuga aizsalusos tidenos, tostarp zinasanas

par:

— ledus apstakliem, ledus veidiem un le-
dus struktiiru,

— ledus kategorijam, kugu uzbtvi un sa-
tiksmes ierobezojumiem,

— apledojumu un sagatavosanu ziemai,

— braucienu planosanu un darbibu ledd,

— ledlauziem un palidzibu;

4) ka dalibvalstis veicina elektroniskas juras
navigacijas karSu sisteémas (Electronic Chart
Display and Information System — ECDIS)
izmantosanu, ka ar1 kvalificétu Baltijas ju-
ras lo¢u algoSanu, kugojot Baltijas jara ledus
apstaklos, lidz kuga kapteinis vai vecakais
sardzes virsnieks iegiist pietickamu pieredzi
kugosanai ziema;

5) aicina ekspertus ledlauzu joma piedalities
atbilstosa HELCOM Jirlietu un Reag€Sanas
grupu darba BIM ietvaros;

6) pieprasa dalibvalstu valdibam pé&c iespgjas
driz istenot iepriek§ min€tos noradijumus
un zigot par §is rekomendacijas TstenoSanu
atbilstosi Helsinku konvencijas 16. panta 1.
punktam.

Minétaja HELCOM ministru arkartas sa-
naksmé, ievérojot Helsinku konvencijas 20.
panta 1. punkta b) apaksSpunktu un II pielikumu
pienema HELCOM rekomendaciju 28E/13 —
,,Ekonomisko stimulu, ka pasreiz&jo noteikumu,
papildinajumu ieviesana, lai samazinatu piesar-
nojumu no kugiem”, kura teikts, ka komisija:

e apzinoties, ka kugoSanas izraisitais piesar-
nojums negativi ietekmé jutigo Baltijas juras
vidi;

e atzistot, ka Baltijas jura ir sasniegts butisks
visparigs progress juras vides aizsardzibas
uzlabo$ana, jo Tpasi kugoSanas izraisitas emi-
sijas gaisa samazinaSana, tomer joprojam ne-
piecieSams samazinat emisiju;

e atzistot, ka ir svarigi parskatit MARPOL
73/78 VI pielikumu un citus starptautiskos
pasakumus, lai samazinatu kugo$anas izraisi-
tas emisijas;

e uzsverot nepiecieSamibu ieviest jaunus un
efektivus risinajumus, lai samazinatu kugosa-
nas izraisitas emisijas;

e atzistot, ka lidztekus esoSajiem regul&josajiem
pasakumiem jaizvert€ un jaisteno papildu
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alternativas, lai samazinatu kugosanas izrai-

sitas emisijas;

e atsaucoties uz Helsinku konvencijas Il
pielikumu;

e noradot, ka videi labveligakas prakses un la-
bakas pieejamas tehnologijas veicina$anu un
izmantoSanu Baltijas jiiras teritorija var sek-
mét ekonomisko instrumentu piemérosana
darbibam, izstradajumiem un emisijam un
ka &1 prakse un tehnologija var bat efektivi
lidzekli, ka samazinat kugoSanas izraisitas
emisijas;

e noradot, ka ekonomiskie stimuli var papildi-
nat regulgjoSos pasakumus, tapec tie, salidzi-
not ar tradicionalajiem noteikumiem, var
sekmét lielaku piesarpojuma samazinajumu
un veicinat tehnologiskos uzlabojumus un
jauninajumus, ka arT vides rezultata sasnieg-
$anu ar mazakam izmaksam,;

e parlieciba, ka apakS$regionalai sadarbibai ir
bitiska nozime ar1 efektiva ekonomisko Ii-
dzeklu izmantoSana,
sava rekomendacija iesaka:

1) laidalibvalstis izp&ta un vajadzibas gadijuma
ievie$ izpildamus un efektivus ekonomiskos
lidzeklus ka iespgjamo papildinajumu esosa-
jiem noteikumiem ar mérki turpinat samazi-
nat kugosanas izraistto piesarnojumu;

2) lai dalibvalstis ievéro pievienotas vadlinijas,
ievieSot ekonomisko stimulu shémas, lai sa-
mazinatu kugosanas izraisitas emisijas’.

KugoSanas nozare netiek reguléta tik strikti
ka piesarnojuma ierobezoSana no sauszemes avo-
tiem, tapéc paredzams, ka kugu radita slapekla
oksidu un séra oksidu emisija turpinas pieaugt,
salidzinot ar sauszemes avotu radita piesarnojuma
samazinasanos. Ta ka kugosSana ir starptautiska
nozare, valsts vai regionala limena pasakumiem
ir tikai ierobeZota ietekme uz kugoSanas izraisito
piesarnojuma emisiju noteikta regiona. Tapec vi-
sam dalibvalstim aktivi jaiesaistas Starptautiskas
Juras organizacijas (turpmak — IMO) uzsaktajos
pasaules méroga pasakumos, lai butiski samazi-
natu piesarnojuma emisiju no kugiem. Sie pasa-
kumi uzskatami par starptautiskam vadlinijam,
saskana ar kuram regioniem vai valstim bieZi
vien ir iespgja ieviest nediskrimingjosus ekono-
miskus stimulus, lai sava jurisdikcija turpinatu
samazinat piesarnojumu no kugiem.

Latvija ka IMO dalibvalsts jau pieméro visas
§1s organizacijas tiesibu normas (t. sk. MARPOL
konvenciju par piesarpojuma noverSanu kugo-
Sana) un piedalas jaunu tiesibu normu izstradg,
kas veicina arT tirakas, dabai draudzigakas kugu

degvielas izmantoSanu. Tomér, nemot véra kug-
niecibas globalo raksturu un to, ka ar kugosanas
dro§ibu un piesarpojuma no kugiem novér$anu
saistitos jautajumus regule IMO, kuras sastava
ir vismaz 160 dalibvalstis, ir jaizvertg, vai tiek
risinatas visas tiesiska rakstura problémas vides
piesarnojuma noveérsanas joma, un veikti nepie-
cieSamie pasakumi vainigo vides parkapumu iz-
darTtaju sauksanai pie atbildibas.

No HELCOM rekomendacijam ir seci-
nams, ka piesarnojuma mazinasanai ir tris
pamatnosacijumi:

1) nepiecieSsamo velkonu skaita nodrosinasana
ostas;

2) kugu apkalpju un personala izglito$ana;

3) ostas maksu atvieglojumi videi draudzigiem
kugiem.

NepiecieSamais velkonu skaits, bez Saubam ir
katras ostas zina, atkariba no kugu kustibas inten-
sitates un ienako$o kugu lieluma. Kugu apkalpju
izglitosana ir jurniecibas izglitibas iestazu kom-
petence un rekomendacijas minétie ieteikumi, iz-
glitibas jautajumos, macibu programmas vairak
vai mazak ir iek]auti. Raksta turpinajuma anali-
z€sim Latvijas ostu pasakumus, pildot HELCOM
rekomendacijas par ostas maksu atvieglojumiem
videi draudzigiem kugiem.

Ekonomiski tiesiskie stimuli

Ekonomiskas ietekméSanas ietvaros finan-
Su stimuléSanas lidzeklus izmanto, lai mudina-
tu ekonomisko procesu dalibniekus samazinat
veselibas un vides riskus, ko rada vinu iekar-
tas, procesi vai izstradajumi. Sie stimuli paredz
naudas atlidzibu tiem, kas piesarno mazak, ka
arT nosaka atsSkirigu maksu tiem, kas piesarno
vairak, tadgjadi piesarpotajiem radot motiva-
ciju ieviest izmainas. Piesarnojuma avotu ie-
tekm@Sanas izmaksas $adas pieejas ietvaros ir
mazakas neka tradicionalajiem regul&sanas vei-
diem, ka arT lidztekus eso$ajam normativajam
prasibam stimul€ piesarnotajus veikt uzlaboju-
mus. Dazas valstis un ostas ir ieviesti ekono-
miskie [1dzekl]i, lai veicinatu videi draudzigu un
kvalitativu kugoSanu ar mérki iedroSinat kugu
Ipasniekus samazinat vinu kugu radito emisiju
atmosfera. Sie lidzekli ietver diferencétas ostu
un kugucelu maksas, tonnazas nodoklus, ka ar1
diferencétu kugu degvielas politiku. Kugucelu
maksas, kas diferencétas, nemot véra vides as-
pektu vai citas stimulu shémas, kas attiecas tikai
uz Baltijas juras ostas ienakosajiem kugiem, var
ieviest, neradot pretrunas ar tiestbam uz mier-
miligu caurbrauksanu, kas noteiktas 1982. gada
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Apvienoto Naciju Organizacijas Jiras tiesibu
konvencijas 26. panta®.

Savukart vienotas ,netieSas maksas” siste-
mas izveide, lai kugu raditos naftas atkritumus
no masintelpam, ka arT notektidenus un sadzives
atkritumus, tostarp zvejas tiklos nokerto jiiras
piegruzojumu, nogadatu ostas atkritumu uznem-
Sanas iekartas, ir definéta ka maksajumu siste-
ma, saskana ar kuru parastas kugu ekspluatacijas
radito kugu atkritumu un zvejas tiklos nokerta
jiras piegruzojuma uzpemsanas, apstrades un
izgasanas izmaksas ir ietvertas ostas nodeva, vai
tiek citadi iekas@tas no kuga neatkarigi no ta, vai
atkritumi tiek vai netiek nogadati iekartas.

Latvijas ostu tiesiskos pamatus nosaka Jurlietu
parvaldes un jiiras dro§ibas likums?*. Atbilstosi
§im likumam kugoSanu Rigas osta reglamenté
2006. gada 7. marta Rigas domes saistoSie no-
teikumi Nr. 42 ,,Rigas brivostas noteikumi”, kas
izdoti saskana ar Likuma par ostam 6. panta pir-
mo dalu. Rigas brivostas noteikumi nosaka Rigas
brivostas iek$€jo kartibu un kugo$anas droSibu
Rigas brivostas akvatorija.

Kugos$anu Ventspils osta reglamenté 2005.
gada 21. novembra Ventspils domes saistoSie no-
teikumi Nr. 5 ,,Ventspils brivostas noteikumi”, kas
izdoti saskana arT ar Likuma par ostam 6. pantu un
arT nosaka Ventspils brivostas ieksgjo kartibu un
kugosanas drosibu Ventspils brivostas akvatorija.

Kugosanu Liepajas osta reglamente 2007.
gada 20. decembra Liepajas pils€tas domes sais-
toSie noteikumi Nr. 23 ,,Liepajas ostas noteiku-
mi”, Ka redzams, tad visu tris Latvijas lielo ostu
darbibu regulg attiecigas ostas pasvaldiba.

Rigas brivostas noteikumos ir noteiktas bri-
vostas robezas, kartiba, kada sniedzama infor-
macija par kugu ienakSanu un izieSanu no ostas,
noform&jamie dokumenti, sakaru sist€éma osta,
lo¢u un kugu satiksmes dienesta pakalpojumi,
kugu kustibas kartiba un ierobezojumi, kugu sta-
vESanas un tauvoSanas noteikumi, piestatnu saga-
tavoSanas un lietoSanas noteikumi, attauvoSanas
kartiba, vides aizsardzibas noteikumi, padzilina-
Sanas darbu kartiba, ostas droS$ibas un aizsardzibas
pamatprincipi, muitas, robezsardzes, sanitarais
un ugunsdrosibas rezims, osta nemamas maksas
un atbildiba par ostas noteikumu parkapsanu.
Noteiktas arT ostas kapteina pilnvaras, kugu aiz-
turésanas kartiba, hidrotehnisko btivju un iekartu
ekspluatacijas noteikumi, velkonu pakalpojumu
sniegSanas kartiba un noteikumi un zvejas notei-
kumi ostas akvatorija.

So noteikumu 10. punkts — ,,Osta nemamas
maksas” nosaka ostas maksas un tarifu robezIi-
menus, kurus apstiprina Rigas brivostas valde.
Rigas brivostas parvaldei 45 dienas pirms ostas
maksu grozijumu spéka stasanas ir janodrosina
ostas maksu grozijumu pieejamiba Rigas brivos-
tas parvaldes majaslapa latvieSu un anglu valoda.
Tomer ne Rigas pasvaldibas izdotajos saistoSajos
noteikumos, nedz ar1 Rigas brivostas valdes Ie-
mumos nekas nav minéts ne par atvieglojumiem
videi draudzigiem kugiem (iznemot buru kugus),
nedz arT par maksu atvieglojumiem, kas saistiti ar
vienotas ,,netie$as maksas” sistémas izveidi. Sadu
noteikumu nav arT Liepajas® un Ventspils ostu
noteikumos® un Liepajas’ un Ventspils ostas val-
des Iemumos?®. No ta neparprotami secinams, ka,
neskatoties uz Latvijas pievienoSanos Helsinku
konvencijai 1994. gada 27. februari, HELCOM
rekomendacijas netiek pilditas’. Ostas maksu at-
vieglojumu pieméroSana notiek p&c principa — jo
vairak iepriek§ esi maksajis, jo lielakus atvieg-
lojumus var piemérot. Diemzgl videi draudzigi
pasakumi ir dargi un pelnu nenesosi. L1dz ar to at-
vieglojumu pieméro$ana kugu ipasniekiem, kuri
ir gatavi ieguldit vides aizsardziba un ir gatavi
investét, lai kugi klatu videi draudzigaki, pasval-
dibam ir neinteresanti. Bez Saubam, pasvaldibas
rupgjas par vides aizsardzibu, bet $aja gadijuma
maksu atvieglojumi nav paredzgti, un kugu ipas-
nieki netiek stimuléti. To varétu maintt valstiski
risinot problému, bet tad valstij normativos aktos
jaietver $ada veida atvieglojumi un jauzliek par
pienakumu pasvaldibam, kuru administrativaja
teritorija ir ostas, Sadus atvieglojumus piemeérot.

PriekSlikumi

Viens no risinagjumiem varétu biit ostas notei-
kumu izstrades un izdoSanas kompetences piln-
veide. Lidz Sim pasvaldibas ostas noteikumos
deklarativi atsaucas uz MARPOL konvenciju un
uzliek pienakumu kugiem ievérot §is konvencijas
prasibas, pasas ignorgjot HELCOM rekomenda-
cijas piesarnojuma samazinasanai juira.

Lidz ar to, vienigais iesp&jamais risinajums ir
grozijumi ostas noteikumu izdosanu regul&josa-
jos normativajos aktos, deleggjot So noteikumu
izdoSanu Satiksmes ministrijas paklautiba eso-
Sajai Latvijas Juras administracijai. Ostas notei-
kumu kontrol€josai institiicijai viennozimigi ir
jabtt ostas Kapteindienestam, kuram, lai izvairi-
tos no argja spiediena, arT ir jabiit paklautam tikai
un vienigi Latvijas Juras administracijai.
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Abstract

Still more are issued in Latvia legislation in pollution prevention and are increasingly made en-
vironmental protection measures and pollution prevention procedures, documentation and training
the staff responsible.

The ports of Latvia, as an essential component of maritime shipping must take a definite position
on the prevention of marine pollution. The port authorities, as the United Unions and IMO Member
State, in accordance with THE recommendations of the ingredients, should be laid down for the re-
gulations, which not only to facilitate, but also to contribute to the work of the authorities responsible
for the investigation of maritime accidents and pollution reduction.

Work examines how the local governments of Latvian big ports in process of issue of port rules,
account shall be taken of the HELCOM recommendations, as well as the improvement of the know-
ledge of the regulatory framework is provided and how to improve the fight against environmental
pollution and development of Latvian ports.

AHHOTAIUA

B JlatBuu Bce Gomblie BHUMAHUS YACSIETCS BOIIPOCAM YMEHBIIICHUS 3aTrPS3HEHIS OKPY Kaoeh
cpenbl. B aToii cdepe Bce Oonbliie pa3padaThIBAlOTCS U U31aH0TCS HOPMATUBHBIC aKThI U TIPOBOSITCS
MEPOTIPUATHUS T10 3AITUTE OKPYKAIOIICH CPEIIbI.

JlarBuiickue mOPTHI KaK BaKHEUIIAs COCTaBHAS YaCTh IIABAHMUS HEOTIETMMBI OT MOPCKOTO IpaBa
Y MEXXTyHAPOIHBIX IIPABOBBIX HOPM. [ TaBHBIM yCIIOBHEM sIBIIsIeTCSs oOecneueHne 0e301macHOCTH Ti1a-
BaHUS B IMOPTaX, 0€30MaCHOCTh CYJJOBOXKICHHS 1 IEHCTBHE MTPaBa B COOTBETCTBUHU C COBPEMEHHBIMHU
MEXTyHApOTHBIMU TPEOOBaHUSIMHU.

JledarenbHOCTh KPYIHBIX JIATBUHCKHX MTOPTOB, B TOM YHCie O€30MacHOCTh CYAOBOKACHHS, PETYIHPY-
€TCsl IPaBHJIaMU TTOPTa, KOTOPhIC U3/IAIOTCSI MECTHBIMU CaMOYTIPABICHUSIMHA. B OCHOBE — CETOHSIIIHIE
HOPMBI U TIPaBUIIa, BKIIFOYEHHBIE B TIPABHJIA [TOPTA, U KX COOTBETCTBHE MEXKTyHAPOIHBIM TPEOOBAHUSM
T10 3aILUTE OKPY>KAIOIel cpeibl, B TOM unciie — BoinoiaHeHue pekomenaauuit HELCOM. B crarbe Takke
BBIPOKEHO MHEHHE aBTOpa O TOM, KaK CJICyeT CO3/1aBaTh CTPYKTYPY pa3pabOTKH MpaBHII TIOPTOB.
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LEGAL REGULATION OF RISK IN THE USE
OF NUCLEAR ENERGY IN BULGARIA

Doctor of law Olga Borisova,
Varna Free University, Bulgaria

The legislation in the Republic of Bulgaria
which regulates the use of nuclear energy is con-
siderable. This is due to diverse social relations,
in addition to the fact that the main nuclear law is
regulated by other laws and its details are deve-
loped through a number of regulations.

Very important is the role in these proces-
ses efficient management of human resources'.
Development and implementation of an intel-
ligence system of enforcement is crucial, not only
the expected effect on the affected public rela-
tions internally, but also as a means of fulfilling
the obligations imposed as a result of Bulgaria’s
membership in the EU2.

Bulgaria’s membership in the European Union
results in a requirement for the harmonization of
legislation imposing screening of existing legis-
lation, which is often reviewed and harmonized
in accordance with the acquis communautaire.

Security of Information and risk management
isaninvestment aimed at reducing operating costs
or the costs of opening new sources of profit®.

Theboomoftechnologiesand communications
radically changed the world we live in. On one
hand, innovations of communication technologies
created possibilities for protecting fundamental
human rights and freedoms by giving activists
more voice as they were given new means of
documenting abuses, and new ways for promoting
their ideas. Just like experience from previous
events shows us — events like the uprising of
the ,,Arab Spring”; the attacks that took place
on European territory, in Bulgaria (Burgas) in
2012, in France (Paris, Nice) and Belgium in
2014, 2015 and 2016; the latest events in Turkey
(the acts of terrorism in Istanbul and the military
coup attempt on July 15"); the armed uprising
in Armenia and the events in Kazakhstan (the
attempted mutiny*) in 2016 — smartphones and

social media improved access to information for
all members of society; they provided greater
freedom of expression and encouraged citizen
participation in political processes. On the other
hand, however, digital revolution also brought up
new great challenges in the area of human rights
protection. The Internet assists and facilitates
terrorist networks like those of Al-Qaeda and
ISIS® in spreading their beliefs and planning
destruction of life and property®.

Challenges to national security today need
answers that combine aspects of domestic and
foreign policy. In modern terms of potential
dangers and threats to national security, the
gatherring of early information is crucial for
ensuring the security environment in Bulgaria’.

In the field of nuclear energy, applicable re-
gulations differ according to their rank, character
and content.

In this study I will briefly present the funda-
mental constitutional norms, acts and regulations
governing legal risk management in the use of
nuclear energy.

The Constitution of the Republic of Bulgaria
is the basis of the legal regulation of the use
of nuclear energy. Under Article 18(4) of the
Constitution, a state monopoly may be estab-
lished by statute on the use of nuclear energy and
the manufacture of radioactive products.

According to the Article on the safe use of
nuclear energy consistent with the Constitution,
there is a state monopoly on the use of nucle-
ar energy and radioactive waste becomes state
property at the time of transmission to the state
enterprise ,,Radioactive Waste”.

Under Article 105(1) of the Constitution, the
Council of Ministers shall direct and implement
the domestic and foreign policy of Bulgaria. The
Chairman of the Nuclear Regulatory Agency
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shall be designated by a decision of the Council

of Ministers and shall be appointed by the Prime

Minister for a period of five years.

The Chairman of the Agency carries out sta-
te regulations regarding the safe use of nuclear
energy, including the risks associated with this
activity. The Chairman is an independent spe-
cialized authority of the executive branch. In
the exercise of the powers thereof, two Deputy-
Chairmen shall assist the Chairman. The two de-
puties shall be designated by a vote of the Council
of Ministers on a motion from the Chairman, and
shall be appointed by the Prime Minister.

Under Article 5 (4) of the Constitution, any
international treaty which has been ratified
according to a procedure established by the
Constitution, which has been promulgated, and
which has entered into force in the Republic of
Bulgaria, shall be part of the domestic law of the
land. Any such treaty shall take priority over any
conflicting standards of domestic legislation.

In accordance with this provision, internatio-
nal treaties regarding the regulation of risk as-
sociated with the use of nuclear energy are the
following:

e Treaty on the non-proliferation of nuclear
weapons® (entered into force in Bulgaria on
5.03.1970). According to this treaty, each
non-nuclear weapon State Party to the Treaty
like Bulgaria undertakes not to receive a
transfer from any transferor whatsoever of
nuclear weapons or other nuclear explosive
devices or of control over such weapons or
explosive devices directly, or indirectly; not
to manufacture or otherwise acquire nuclear
weapons or other nuclear explosive devices;
and not to seek or receive any assistance in
the manufacture of nuclear weapons or other
nuclear explosive devices. Each non-nuclear
weapon State Party, including Bulgaria, un-
dertakes to accept the safeguards set forth in
an agreement to be negotiated and conclu-
ded with the International Atomic Energy
Agency in accordance with the Statute of the
International Atomic Energy Agency and the
Agency’s safeguards system, for the exclusi-
ve purpose of verification of the fulfillment
of its obligations assumed under the Treaty
with a view to preventing diversion of nuclear
energy from peaceful uses to nuclear weapons
or other nuclear explosive devices.

Practical measures to prevent the risk of di-

version of nuclear material could be achieved

mainly through the physical protection of

nuclear facilities in order to cope with threats,
to recover stolen material or to punish those
responsible for such actions.

The Vienna Convention on civil liability
for nuclear damage® (entered into force in
Bulgaria on 27.07.1994). The possibility of
cross-border nuclear damage requires an in-
ternational regime of nuclear liability. The
Vienna Convention governs the legal fra-
mework of a special regime of responsibility
and covers the risk of damage in case of acci-
dents at nuclear facilities or during transport
of nuclear material. The basic principles and
content of the Convention are internationally
accepted as legal ways of dealing with nuclear
risks.

Convention on the physical protection of nu-
clear material'® (entered into force in Bulgaria
on 08.02.1987). This Convention is the only
legally binding international instrument in
the field of protection of nuclear material
from harmful attacks. The Convention provi-
des protection of nuclear material outside the
nuclear facility (not only during international
transport but also in use), as well as storage
and transportation of nuclear material wit-
hin the country. The Convention defines the
content of the legal term ,,nuclear material”.
However, this term does not cover the entire
spectrum of radioactive waste, and this is par-
ticularly important when taking international
transport into account. The choice of protec-
tion is not uniform. Each State Party to the
convention regulates the type of protection
within their national legislation. This fact cre-
ates problems with the regulation of interna-
tional transport.

Convention on assistance in the case ofanucle-
ar accident or radiological emergency!! (ente-
red into force in Bulgaria on 30.12.1987). The
accident at the Chernobyl nuclear power plant
in 1986 showed the extent of the risk to the
world. Many countries consequently decided
to use nuclear energy for peaceful purposes
only. By joining the Convention, Bulgaria un-
dertook to cooperate in case of nuclear dama-
ge or radiological emergency with the other
States’ Parties and the International Atomic
Energy Agency. According to Article 2 of
the Convention, if a State Party needs assis-
tance after a nuclear accident or radiological
emergency, whether or not such an accident
or emergency originates within its territory,
jurisdiction or control, it may call for such
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assistance from any other State Party. A State
Party requesting assistance shall specify the
scope and type of assistance required, and,
where applicable, provide the assisting party
with the necessary information to determi-
ne the extent to which it is able to meet the
request. Each State Party to which a request
for such assistance is directed shall promptly
decide and notify the requesting State Party
whether it is in a position to render the assis-
tance requested and the scope and terms of the
assistance that might be rendered.

e Convention on early notification of a nucle-
ar accident'? (entered into force in Bulgaria
on 30.12.1987). This convention shall apply
in the event of any accident involving faci-
lities or activities of a State Party (or a per-
son or legal entities under its jurisdiction or
control), from which a release of radioactive
material occurs or is likely to occur and which
has resulted or may result in an international
trans-boundary release that could be of radio-
logical significance for another State. The fa-
cilities and activities referred to in the scope
of application are the following:

— Any nuclear reactor wherever located;

— Any nuclear fuel cycle facility;

— Any radioactive waste management

facility;

— The transport and storage of nuclear fuels
or radioactive wastes;

— The manufacture, use, storage, disposal
and transport of radioisotopes for agricul-
tural, industrial, medical and related scien-
tific and research purposes; and

— The use of radioisotopes for power genera-
tion in space objects.

e Convention on nuclear safety (entered into
force in Bulgaria on 14.09.1995). The purpo-
se of this Convention is to enhance national
measures and international cooperation to
achieve and maintain a high level of nuclear
safety. Nuclear facilities can be established
and maintained through effective remedies
against potential radiological danger. The aim
of the Convention is to protect people and the
environment from the harmful effects of io-
nizing radiation.

Under Article 5 of the Convention, Bulgaria
shall submit for review a report on the measures
it has taken to implement each of the obligations
of the convention.

Bulgaria has established and maintained a
legislative and regulatory framework to govern

the safety of nuclear installations. Basic requi-

rements regarding the safe use of nuclear energy

and the regulations for its implementation are es-
tablished by the aforementioned Article.

The accident at Fukushima nuclear plant re-
sulted in specific measures to supplement interna-
tional instruments in the field of safety, including
the Convention on nuclear safety. Proposals for
amendments to the Convention will be made in
2017.

e Joint Convention regarding the safety of spent
fuel management and radioactive waste ma-
nagement'* (entered into force in Bulgaria on
10.05.2000). The objectives of this conven-
tion are:

— To achieve and maintain a high level of
safety worldwide in regards to spent fuel
andradioactive waste management through
the enhancement of national measures and
international cooperation;

— To ensure that during all stages of spent
fuel and radioactive waste management
there are effective defenses against poten-
tial hazards so that individuals, society and
the environment are protected from the
harmful effects of ionizing radiation, now
and in the future, in such a way that the
needs and aspirations of the present gene-
ration are met without compromising the
ability of the future generation to meet its
own needs and aspirations;

— To prevent accidents with radiological
consequences or to mitigate their con-
sequences should they occur during any
stage of spent fuel or radioactive waste
management.

The Joint Convention has basic principles
and a legal structure which are similar to those
of the convention on nuclear safety, but its scope
is limited to the management of spent fuel and
radioactive waste.

According to supplementary provisions § 1
(27) of act on the safe use of nuclear energy,
»spent fuel” is defined as nuclear fuel that has
been irradiated in a reactor core and that has been
permanently removed wherefrom. Under § 1(34)
of the same act, ,radioactive waste” is defined
as a radioactive substance in a gaseous, liquid or
solid form for which no further use is foreseen
by the licensee or permit holder and which is
controlled as radioactive waste by the Agency,
including a radioactive source whereof the safe
operating lifetime has ended according to the de-
sign documentation.
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According to Article 75 of the Act regarding
the safe use of nuclear energy, the Council of
Ministers may declare spent fuel to be radioacti-
ve waste if conditions exist for safe storage and
disposal of the spent fuel in an appropriate repo-
sitory and the operating organization has paid a
one-time contribution to the Radioactive Waste
Fund.

One specific feature of the Convention is that
safety measures for radioactive waste manage-
ment are based on protection not only against
radiological hazards, but also against biological
and chemical hazards.

The content of the Convention clarifies
that there is no obligation to provide zero
risk, but rather establishes an obligation to
adopt appropriate measures for institutional
control after the closure of a disposal center for
radioactive waste, according to Article 17, i), iii)
of the Convention.

Responsibility to future generations, when
presented as the right of victims to demand com-
pensation for the harm that they have suffered, is
inappropriate for the management of radioactive
waste. It is impossible for future generations to
ask generations that stretch back thousands of
years to claim compensation for damage caused.

In the nuclear field, in addition to conven-
tions, bilateral and multilateral agreements are
another mechanism for contact with the interna-
tional community. These mechanisms are appli-
cable when notifying other countries of a nuclear
accident and when exchanging information on
nuclear facilities with neighboring countries.
Bulgaria has such governmental agreements
with Greece, Turkey, Romania and Ukraine. In
connection with shipments of nuclear materials
Bulgaria also has multilateral agreements with
the Russian Federation, the Republic of Moldova
and the Cabinet of Ministers of Ukraine.

In addition, Bulgaria has signed agreements
for cooperation in the peaceful uses of nucle-
ar energy with the governments of the Russian
Federation, the United States and the Republic
of Argentina.

Matters related to the safe use of nuclear energy
in the European Union are solved within the fra-
mework of a common policy. However, member
states shall exercise their competence in this area.

European instruments in the field of risk ma-
nagement in the nuclear area are the following:
e Treaty on the functioning of the European

Union (entered into force in Bulgaria on

01.01.2007). According to Article 4 of the

Treaty, shared competence between the Union

and its Member States applies in the main are-

as of environment, energy and common safety
concerns in public health matters, which are

relevant to nuclear energy. Under Article 2(2)

of the Treaty, the member states shall exercise

their competence to the extent that the Union
has not exercised its own competence.

According to Article 6 of the Treaty, the
Union shall maintain the competence to carry out
actions to support, coordinate or supplement the
actions of the member states. Areas which are re-
levant to nuclear energy are: civil protection and
the protection and improvement of human health.
e Treaty establishing the European Atomic

Energy Community (entered into force in

Bulgaria on 01.01.2007). Bulgaria joined the

European Union and the European Atomic

Energy Community in 2007. The Treaty

establishing the European Atomic Energy

Community created specific obligations for

Bulgaria regarding the safe use of nuclear

energy and ionizing radiation:

— The Chairman of the Nuclear Regulatory
Agency shall inform the FEuropean
Commission about changes in Bulgarian
legislation relating to the protection from
effects of ionizing radiation;

— The Chairman shall notify the European
Commission on the issue of licenses for
the operation of a new nuclear facility;

— The European Commission may carry out
inspections in the country in regards to the
guarantees for non-proliferation of nuclear
weapons.

The legal regime for radiological protection
and nuclear safety in the European Community
consists mainly of European directives. A directi-
ve is a legal act of European Union, which requires
member states to achieve a particular result wit-
hout dictating the means of achieving that result.

These directives contain standards for protec-
tion from radiation, health measures in case of
medical exposure, radiation accidents, control of
ionizing sources and procedures during the inter-
national transport of nuclear material.

The most important directives are as follows:
e Directive 2013/59/EURATOM of 5 December

2013 lays down basic safety standards for pro-

tection against the dangers arising from ex-

posure to ionizing radiation'>. Member states
shall bring into force the laws, regulations and
administrative provisions necessary to com-

ply with this Directive by 6 February 2018.
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e Directive 2011/70/EURATOM of 19 July
2011 establishes a community framework
for the responsible and safe management of
spent fuel and radioactive waste'®. The subject
matter of this Directive ensures that member
states provide for appropriate national
arrangements for a high level of safety in spent
fuel and radioactive waste management to
protect workers and the general public against
the dangers arising from ionizing radiation.
According to Article 7 of the Directive,
member states shall ensure that the prime
responsibility for the safety of spent fuel and
radioactive waste management facilities and/
or activities rests with the license holder. This
responsibility cannot be delegated. Under
Article 14 (3) of the Directive, member states
shall periodically, and at least every 10 years,
arrange for self-assessments of their national
framework, competent regulatory authority,
national program and implementation, and
shall invite international peer review of their
national framework, competent regulatory
authority and/or national program with the
aim of ensuring that high safety standards
are achieved in the safe management of spent
fuel and radioactive waste. The outcomes
of any peer review shall be reported to the
Commission and the other member states,
and may be made available to the public
where there is no conflict with security and
proprietary information. The requirements
of the Directive have been transposed into
national law as follows: The Ordinance on the
safety of radioactive waste management and
the Ordinance to ensure the safety of spent
nuclear fuel.

e Directive 2006/117/EURATOM of 20
November 2006 is comprised of the supervi-
sion and control of shipments of radioactive
waste and spent fuel'’. The requirements of
this Directive have been incorporated into
national law by supplementary provisions,
§1b of the Act on the safe use of nuclear en-
ergy and the Regulation on the procedure for
issuing licenses and permits for safe use of
nuclear energy. After the incorporation of the
Directive is carried out, the transport of spent
fuel from Kozloduy nuclear power plant to
Russia for reprocessing will be controlled.

e Directive 2009/71/EURATOM of 25 June
2009 establishes a Community framework
for the nuclear safety of nuclear installa-
tions'®. According to Article 9(1) of the

Directive, Bulgaria submitted its first report
to the Commission on the implementation on
the Directive in 2014. Pursuant to the report,
the country was introduced to the Directive
in legislation by the Act on the safe use of
nuclear energy. The Act establishes a legal,
regulatory and organizational framework,
which provides a high level of nuclear safety
and radiation protection in the use of nucle-
ar energy. The Act on the safe use of nu-
clear energy creates an independent Nuclear
Regulatory Agency for nuclear safety and
radiation protection. This agency controls the
activities related to the use of nuclear energy
and applies sanctions for noncompliance.

e Directive 2014/87/EURATOM of § July 2014
amends the Directive 2009/71/EURATOM,
which established a community framework
for the nuclear safety of nuclear installations'.
This document makes regulatory changes
due to the nuclear accident at the Fukushima
power plant in Japan. The new directive
requires re-evaluation of measures to reduce
the nuclear risk to a minimum and ensure
the highest levels of nuclear safety. Bulgaria
shall bring into force the laws, regulations
and administrative provisions necessary to
comply with the Directive by 15 August 2017.

e The legislation at the national level related to
the safe use of nuclear energy is as follows:

e The Act on the safe use of nuclear energy. The
scope of the Act includes: general provisions,
state regulation, authorization process, mana-
gement of radioactive waste and spent fuel,
regulatory control, special statutory areas,
physical protection, emergency planning and
preparedness, application of safeguards, civil
liability for nuclear damage and administrative
penalty provisions. In the supplementary pro-
visions, there are definitions of specific terms.
According to Article 13 of the Act, the Ministers

of Health, the Environment and Water, the Interior,

Defense, Agriculture and Food, Transport,

Information Technology and Communications,

Education, Youth and Science and the Chairman

of the State Agency for National Security shall

exercise specialized control in accordance with
their competencies specified in the legislation.

Under Article 12 of the Act, state bodies, which
by financing or in another manner are engaged with
the promotion or use of nuclear energy or sources
of ionizing radiation, shall not exercise any state
regulatory functions with respect to nuclear safety
and radiation protection.
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According to Article 5(7) of the Act, the
Nuclear Regulatory Agency’s Chairman shall
carry out interactions with other competent aut-
horities of the executive power who have been
vested with regulatory and control functions re-
lated to the use of nuclear energy and ionizing
radiation, and shall propose measures to the
Council of Minister for co-ordination of such
activities.

Chapter Three of the Act includes the autho-
rization process for the use nuclear of energy or
sources of ionizing radiation, the amount of fees
collected for implementing regulatory activities
and permits for various stages of construction of
a nuclear facility.

According to Article 45 of the Act, a nuclear
power plant shall be built pursuant to a decision
of the Council of Ministers. A proposal to con-
struct a nuclear power plant shall be submitted
by the Minister of Energy, accompanied by an
assessment of:

— Nuclear safety and radiation protection, envi-
ronmental impact and physical protection;

— The social and economic significance of the
construction of a nuclear power plant for the
nation or for particular regions;

— Radioactive waste and spent nuclear fuel to be
generated, as well as their management.
Where the operation of the nuclear power

plant may impact the public and environment of
another country, the Minister of Foreign Affairs
shall notify the competent authorities of that cou-
ntry. The Minister shall provide, if so requested,
all information those authorities may need for the
evaluation and analysis of the potential impact of
the plant on their territory regarding public safety
and environmental protection.

Chapter four of the Act sets out the require-
ments for the safe management of radioactive
waste and spent fuel, including the decommis-
sioning of nuclear facilities.

Under Article 77 of the Act, licensees gene-
rating radioactive waste shall be obligated to de-
liver this waste to the ,,Radioactive Waste” State
Enterprise within the time limits established by
regulations. Licensees shall be responsible for
the safe management of radioactive waste from
the period of its generation until its delivery to the
Enterprise. Radioactive waste shall become state
property from the moment of its delivery to the
»Radioactive Waste” State Enterprise.

According to Article 104 of the Act, special
statutory areas shall be established around
nuclear facilities and facilities with sources

of ionizing radiation, including the associated
subsoil and airspace. Special statutory areas
shall be precautionary action and surveillance
zones. They shall be established by an order
of the Minister of Regional Development,
in coordination with the Chairman of the

Nuclear Regulatory Agency, or by a bilateral or

multilateral international treaty in cases where

the areas extend to any territories beyond the
borders of the Republic of Bulgaria.

The physical protection of nuclear material
and nuclear facilities is covered in Chapter Seven
of the Act, which relates to the safe use of nuclear
energy. More detailed regulations of this matter
are established in the Ordinance on the physical
protection of nuclear facilities, nuclear material
and radioactive substances.

Emergency planning and preparedness are
covered in Chapter Eight. The emergency plan-
ning measures shall be established by two types
of emergency plans:

— For protection, which regulates the emergen-
cy planning areas and determines the actions
to be taken by the competent authorities to
protect the population, property and environ-
ment in the case of an accident;

— For the nuclear facility or for the site with
sources of ionizing radiation, which deter-
mines the actions to be taken by the licensee
for accident mitigation and remediation of
consequences.

Terms and conditions for the development of
emergency plans and their implementation are re-
gulated in the Ordinance on emergency planning
and emergency preparedness in case of nuclear
and radiation accident.

The application of safeguards is covered in
Chapter Nine of the Act. According to Article
124 of the Act, the Chairman of the Nuclear
Regulatory Agency shall verify the implemen-
tation of the obligations, assumed in accordance
with the Treaty on the non-proliferation of nu-
clear weapons, to prevent diversion of nuclear
material to any manufacturer of nuclear weapons.

Civil liability for nuclear damage is covered in
Chapter Ten of the Act. Under Article 129 of the
Act, the Council of Ministers shall designate the
licensee who, within the meaning of the Vienna
Convention, is an operator of a nuclear installa-
tion, and the type and conditions of the financial
security covering the liability of the operator for
nuclear damage.

According to Article 5(3) of the Act, the
Chairman of the Nuclear Regulatory Agency
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shall supervise the fulfillment of safety require-
ments and standards related to the safe use of nu-
clear energy and ionizing radiation, radioactive
waste management and spent fuel management,
and conditions of licenses and permits issued, in-
cluding the supervision of nuclear safety related
high-risk equipment during the commissioning,
operation and decommissioning of nuclear power
plants.

Under Article 100 of the Act, the Chairman
shall authorize designated officials from the ad-
ministration of the Agency to exercise control
under the Act regarding the safe use of nuclear
energy and the secondary legislation on the ap-
plication of the Act.

According to Article 5 (17) of the Act on the
safe use of nuclear energy, the Chairman of the
Nuclear Regulatory Agency cannot adopt re-
gulations, but instead shall develop and submit
suggestions to the Council of Ministers for adop-
tions on the application of the Act on the safe use

of nuclear energy and shall propose amendments
and supplements, when the improvement of the
legal framework is appropriate, taking into ac-
count operating experience, insights gained from
safety analyses, and the development of science
and technology.

Other laws which are relevant to preventive
measures on the use of nuclear energy are: the
Environmental Protection Act, the Law of Spatial
Planning, the Energy Act, the Health Act, and the
Safety, Health and Welfare at Work Act.

The legislation on the safe use of nuclear ener-
gy is characterized by dynamic and continuous
updates. The basic law in the nuclear legislation
is the Act regarding the safe use of nuclear ener-
gy. The Act was passed in 2002 and was amended
more than twenty times. The legal risk manage-
ment requires multi-level governance and there-
fore the basic act is complemented by regulations
outlined in Ordinance 22 and the rules of the
Nuclear Regulatory Agency.
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Anotacija

Normativie akti par kodoldrosibu Bulgarija tiek veidoti hierarhiska kartiba un regul&jums ar vis-
augstako speku ir Konstitlicijai. Normativais akts, kas ilgtermina regul risku noversanu kodolener-
gijas izmantosanas joma, ir Likums par kodolenergijas drosu izmantosanu. Kodolenergijas drosas
izmantoSanas detalizéts regul&jums ir ieklauts no likuma izrietoSos zemaka [imena noteikumos un
nolikumos. Kodoldrosibas regulgjumam raksturiga harmoniska attistiba Iidztekus Eiropas Savienibas
reguléjumam $aja joma, un regul&juma Tpatniba ir daudzas tehniskas detalas, kas attiecas uz drosibu
un risku novérsanu. Kodoltehnologiju attistiba izraisa nepiecieSamibu biezi grozit atbilsto§os norma-
tivos aktus.

AHHOTALIUA

Bonrapckoe 3akoHOIATENbCTBO B 00MacTH OE30MACHOTO HCIONB30BaHUS SACPHON SHEPIHU IMO-
CTPOEHO Ha MPUHIUIE UepAapXUUECKON MUpaMUAbl, I€ BBICIIMM 3aKOHOM siBisieTcd Koncturynus.
HopmaTuBHBIM akTOM, KOTOPBIN B IOITOCPOYHOM IUIaHE PETYIUPYET PUCK B sIIEPHON 00NacTH, SB-
asiercst 3akoH 0 0e30MacHOM KCIONb30BaHUM aTOMHOH dHepruu. [IpaBoBoe peryaupoBaHHe pHcKa
JIOTIOJTHEHO 00s13aTeIbHBIMU JUIs1 UCTIOJIHEHHS TOKYMEHTaMH1 00Jiee HU3KOTO paHra — MOJIOKEHUSIMH 1
KOZIEKCaMHU, KOTOPBIE CoJlepKaT oAPOOHbIe MpaBmiia. bonrapckoe saepHoe 3aKOHOAATENBLCTBO JI0JIK-
HO HEIPEepBIBHO Pa3BHBATHCS B COOTBETCTBUH C €BPOIEHCKUM 3aKOHOJAaTeIbcTBOM. HopmaTuBhI B
SJIEPHON 00JaCTH SIBISIFOTCS TEXHHYECKH JeTaJM3MpPOBAHHBIMH. Pa3zBUTHE SIEPHBIX TEXHOJIOTHN
TpeOyeT YacThIX N3MEHEHUI 3TUX JOKYMEHTOB.
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to the left margin of the page.

¢) The author’s affilication and academic/professional post, the higher education institution and academic/pro-
fessional program in which a student is enrolled must be written in Times New Roman 12 points, Italic, aligned
to the left margin of the page.

« The body of the paper. The introduction of a submitted paper must contain information on the following
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All figures, tables and other non-textual objects must be placed into TextBox. They must be enumerated and
entitled with the font size 12 points, Italic, Bold. Published tables, figures and diagrams should be designed in
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