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Profesors
Anrijs Kavalieris
(1933.23.11.-2016.23.08.)

Esam zaudgjusi izcilu zinatnieku profesoru Dr. habil. iur. Anriju Kavalieri — cilveku, kurs$
gandriz savu seSdesmit gadu darba miizu veltijis noziedzibas apkaroSanai un jaunas juristu paaudzes
izglitosanai. Vins bija vados$ais kriminalistikas specialists Latvija —kriminalistika, operativas darbibas
teorija un prakse, likumparkap€ju kriminalmekl&sana, noziegumu izmekle$ana bija vina muza darbs
un vienlaikus sirdslieta. A. Kavaliera darba kolégi raksturo vinu ka vienu no labakajiem visu laiku
Ieks$lietu ministrijas vadosajiem darbiniekiem, kura personibai piemita augsts intelekts, godaprats,
novatoriska pieeja jebkuram daramajam darbam, prasigums pret padotajiem un pret sevi pasu.

Profesora A. Kavaliera radoSo =zinatnisko darbibu visparliecinosak raksturo lielais izdoto
monografiju, macibu gramatu un zinatnisko rakstu skaits, kam ir paliekoSa nozime tiesibaizsardzibas
iestazu darbiba un tiesibu zinatnes studijas augstskolas. Anriju Kavalieri — izcilu zinatnieku un
pedagogu, aizrautigu sava darba daritaju, spilgtu personibu miizigi glabas savas atminas Latvijas
augstskolu macibspeki, zinatnieku un stud€joso saime, visi, kam bija iesp&ja tikties un iepazit So
jauko cilveku.

= DProfesors
Ziedonis Rags
(1944.18.06.-2016.02.10.)

Latvijas juristu saime ir zaudgjusi ievérojamu tiesibzinatnieku un jauku cilvéku, profesoru, Dr.
iur. Ziedoni Ragu.

Ziedonis Rags, biidams apveltits ar augstu intelektu, aktivi darbojas gan jauno juristu sagatavosana,
gan Latvijas tiesibu zinatnes joma, un vina desmitos skaitamas zinatniska rakstura publikacijas
par jurisprudences problematiku un izdotas gramatas ir labakais apliecinajums vina atstatajam
mantojumam. Z. Rags ilgus gadus bija ar1 zinatniski teorétiska zurnala “Administrativa un Kriminala
Justicija” redkolégijas loceklis un daudz piilu veltija miisu lolota izdevuma kvalitates uzlaboSanai un
atpazistamibas celSanai.

Ziedona Raga piederiba jurista idealam, vina izturétiba un parliecinosa riciba ka cilvékam, kam
sveti bija Latvijas konstitucionalie principi un ceriba par vél skaistaku savas Dzimtenes izaugsmi,
dzivos Latvijas juristu, vina laikabiedru un domubiedru sirdis un atminas.

Zurnala “Administrativa un Kriminala Justicija” redkolégija



VARDARBIBAS UN CIE"I:SIRDTGAS IZTURESANAS
PRET BERNU JEDZIENU SATURA
KRIMINALTIESISKAS PROBLEMAS*

Dr. iur. Aldona Kipane,

Rigas Stradina universitate, Juridiska fakultate, Latvija

Masdienu dinamiskais un parmainu pilnais
dzives ritms, jauni izaicinajumi, specifiskas
socialas un ekonomiskas intereses caurstravo
praktiski visas dzives sferas. Tas ietekmé cilvéku
savstarp&jas attiecibas, pastiprinot vardarbigas
ricibas izpausmes, 1pasi asi izpauzoties attieciba
pret bérniem. Vardarbiba, cietsirdiba un nez&liba
ir nopietns drauds bérna normalai attistibai,
veselibai un dzivibai.

Vardarbibas terminologija satur daudzus
savstarpgji  saistttus  terminus, pieméram,
agresija, konflikts, naidigums u. c. Vardarbiba,
agresija, cietsirdiba un nezeliba ir visuresosa,
tas ir plasi pastavoss fenomens, un ta klatbttne
nav atkariga no kultiras Ipatnibam'. Varda
,vardarbiba” saturam un tas dazado izpausmju
izpratnei (politisko, psihologisko, sociologisko,
filozofisko, medicinisko, religisko, seksualo
un citu) tiek veltita visas pasaules uzmaniba.
Vardarbibas  jédzienam  ir  variativitates
izpausmes, ka arT kontekstu un formu dazadiba,
tap€c griti atrast universalu definiciju, iesp&jams,
sada daudzpusgja pieeja nav sekmg&jusi vienotas
koncepcijas izveidi®.

Pamata vardarbiba tiek raksturota ka agresiva
darbiba pret upuri, apzZimgjot noteiktu darbibu,
procesu un piespiedu metodes pret kadu (rupjas
varas lietoSana; nelikumiga piespieSana utt.).
Vardarbibas enciklop&dija® vardarbiba definéta
ka uzvediba, kuras mérkis ir aizskart cilveku vai
iznicinat materialus objektus, savukart agresija —
ka ti8i paredzeti centieni nodarit kaitgjumu
cilvekiem vai iznicinat Tpasumu. Pasaules
Veselibas organizacija (PVO) vardarbibu defing
ka tiSu iedomata vai reala fiziska speka vai
varas apzinatu lietoSanu pret sevi, citu personu,
grupu vai kopienu, kas izraisa vai spgj izraisit
ievainojumu, navi, psihologisku kait&jumu,

attistibas trauc€jumus vai zaud€jumus. Sniegtais
skaidrojums atklaj vardarbibas ietekmes sféras
plaso aspektu. PVO ir ieviesusi vardarbibas
tipologiju®, iedalot vardarbibu tiTs lielas
kategorijas atkariba no ta, kas veic vardarbibas
aktu: pret sevi vérsta vardarbiba, ko persona
raida pret sevi pasu — suicidala uzvediba,
pasnaviba, kait€juma nodariSana sev pasam jeb
passakroploSana; starppersonu vardarbiba, ko
personai nodara cits individs vai maza individu
grupa, pieméram, gimene/partneris un kopiena;
kolektiva vardarbiba, ko veic lielakas grupas:
valstis, organizeti politiskie grup&jumi, militarie
grup&jumi un teroristu organizacijas. Kolektivo
vardarbibu iedala socialaja, politiskaja un
ekonomiskaja.

Latvija veikto pétfjumu rezultati atklaj, ka
starppersonu vardarbibas aspekta sabiedriba
visbiezak atpazist vardarbibu pret bérniem.
Bérnu aizsardziba no visada veida launpratigas
izmantoSanas nostiprinata vairakos starptautiskos
tiesibu aktos. Atbalstams ir uzskats, ka ,,miisdienu
starptautiskas tiesibas b&€rnu aizsardziba ir
visnota] modernas un attistitas. Starptautiskas
tiesibas paredz b&rnu tiesibu efektivu aizsardzibu.
Vienlaikus starptautiska sabiedriba saskaras ar loti
nopietniem b&rnu tiesibu parkapumiem daudzas
pasaules valstis™. PVO piedavatais vardarbibas
pret bérnu defingjums, ietver visas fiziskas

* Peétijums prezentéts Starptautiskaja zinatniski
praktiskaja ~ konferenceé  “SABIEDRIBA.
CILVEKS. DROSIBA. 2016. DROSIBA UN
TIESISKA  KARTIBA GEOPOLITISKO
RISKU APSTAKILOS” 2016. gada 22. aprilt
Riga.Konferencesrikotaji Baltijas Starptautiska
akad@mija un sabiedriska organizacija Society
for Baltic Security
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un/vai emocionalas cietsirdibas (nez€libas),
seksualas vardarbibas, novarta pameSanas vai
nolaidigas izturéSanas vai komercialas vai
savadakas ekspluatacijas formas, kas var izraisit
realu vai potencialu kaitgjumu b&rna veselibai,
dzivibai, attistibai vai pasciepai, b&rnam
atrodoties atbildibas, uzticéSanas un/vai varas
attiecibu konteksta®. Tatad, saskana ar minéto
defingjumu varam noskirt Sadas vardarbigas
ricibas formas pret bérnu: fiziska vardarbiba,
seksuala vardarbiba, emocionala (psihologiska)
vardarbiba un apriipes tritkums.

Vecaku nolaidiba vai b&€rna novarta
pameSana izpauzas ka bema pamatvajadzibu
neapmierinasana. PEtjjumi Latvijarada, ka biezak
sastopamas vecaku nolaidibas formas ir fiziska,
emocionala nerlip&$anas par bérnu, nertip&sanas
par bérna veselibu, izglittbu un socialajam
vajadzibam. Likumdevgjs Latvija apriipes
trikumu Kriminallikuma 174. panta ir apzimgjis
ka cietsirdigu apieSanos ar nepilngadigo.

Raksta merkis ir, analiz€jot Kriminallikuma
174. panta noteikta noziedziga nodarfjuma
sastavu, izvertet kvalifikacijas problémas,
kas rodas, noskirot jédzienus vardarbiga un
cietsirdiga apieSanas ar nepilngadigo. P&tjjuma
pielietota analizes un sint€zes metode, tiesibu
normu interpretacijas metode. Konkrétu pieméru
atspogulojumam izmantoti judikatiiras materiali.

Kriminallikuma 174. pants ir speciala norma,
kas aizsargd mazgadigo un nepilngadigo, kurs
atrodas materiala vai citada atkariba no kadas
personas. NodarTjums tiesi versts uznepilngadiga,
mazgadiga fiziskas, psihiskas veselibas interesu,
normalas fiziskas un garigas attistibas interesu
aizsardzibu. Saskana ar Valsts policijas’ statistikas
datiem, p&dgjo Cetru gadu laika (2012.-2015.) no
cietsirdigas vai vardarbigas apieSanas cietusi 346
bérni. Attiecigi pa gadiem: 2015. gada laika no
vardarbigas vai cietsirdigas apieSanas cietusi 95
berni (50 — z&ni; 49 — meitenes), 2014. gada— 107
(z&ni — 53; meitenes — 54); 2013. gada — 64 (zeéni
un meitenes — 32); 2012. gada — 76 (40 — z&ni;
36 — meitenes). Pec Tiesu informacijas sisteémas
(TIS)? datiem, pedgjo Cetru gadu laika atbilstosi
Kriminallikuma 174. pantam notiesatas 167
personas (no tiem 34 — sievietes).

Kriminallikuma 174. panta pirmaja dala
noteikta kriminalatbildiba par cietsirdigu vai
vardarbigu apieSanos ar nepilngadigo’, ja ar to
nepilngadigajam nodaritas fiziskas vai psihiskas
cieSanas un ja tas nodarTjusas personas, no kuram
cietusais ir materiali vai citadi atkarigs un ja STm
darbibam nav Kriminallikuma 125. panta vai

126. panta paredzetas sekas. Panta otraja dala
kvalificets sastavs — par tam pasam darbibam, ja
tas izdaritas pret mazgadigo'’.

Mingtais noziedzigais nodarTfjums apdraud
nepilngadigas un mazgadigas personas materiali
vai citadi atkarigas personas psihisko un/vai
fizisko veselibu, jo tiek nodaritas tieSi tada
veida cieSanas'!. Par cietsirdigu vai vardarbigu
apieSanos ar nepilngadigo un mazgadigo
pie kriminalatbildibas saucama fiziska un
pieskaitama, Cetrpadsmit gadu vecumu sasniegusi
persona, no kuras nepilngadigais, mazgadigais
cietusais irmateriali vai citadi atkarigs, piem&ram,
vecaki, adoptetaji, pedagogi, vecakie brali un
masas gimeng, kuri palikusi bez vecakiem,
u. c. Tatad par mingta noziedziga nodarjjuma
izdariSanu pie kriminalatbildibas saucams
specialais subjekts — persona, kurai piemit
ne vien nodarfjuma subjekta pamatpazimes —
pieskaitamiba un kriminalatbildibas vecums,
bet panta dispozicija paredzetas 1pasibas, kas ir
konkréta noziedziga nodarijuma sastava subjekta
obligatas pazimes'?. Batiski ir noradit, lai
konstatétu minéta nodarjjuma speciala subjekta
esamibu, jakonstateé materialas atkaribas vai
citadas atkaribas pazimes. Turklat nodarjjuma
kvalifikacijai pietickama viena atkaribas veida
konstatacija. Pieméram, budams nepilngadigas
N. L. tévs, t. 1., persona, no kuras cietusi materiali
vai citada veida atkariga, izdarijja vardarbibu
apiesanos ar nepilngadigo, nodarot fiziskas un
psihiskas cieSanas. Jeédziens atkariba, latviesu
skaidrojosa vardnica tiek skaidrots ka atraSanas
kada vara, ietekmé€, patstavibas trikums's. Ar
materialu atkaribu jasaprot tadas attiecibas starp
vainigo un cietuso, kad vainigajam ir pienakums
sniegt cietuSajam biitisku materialu palidzibu vai
cietusais atrodas pilniga vainiga apgadiba. Ar
citadu atkaribu kriminaltiesibas saprot militaras,
darba, dienesta attiecibas, attiecibas starp
pedagogu un skolnieku, medicinas darbinieku
un pacientu, fiziski nesp&jigu vai psihiski slimu
un ta kopg&ju, atkaribu, kas izriet no radniecibas,
laulibas u. tml.'

Kriminalatbildiba  paredzéta par tadu
cietsirdigu vai vardarbigu apieSanos ar cietuso,
ka rezultata cietusajam 1) nodaritas fiziskas vai
psihiskas cieSanas; 2) viegli miesas bojajumi.
Izmekl€Sanas un tiesu praks€ nostiprinajusies
atzina, ja persona ar vardarbigu apiesanos
nepilngadigajam, kur§ ir materiali vai citadi
atkarigs no vinas, nodarTjusi vieglus miesas
bojajumus, nodarfjums kvalificgjams tikai pec
Kriminallikuma 174. panta®®. Augstakas tiesas
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prakses apkopojuma kriminallietas par cietsirdigu
un vardarbibu pret nepilngadigo'® noradits, ka
obligats kriminalatbildibas nosacijums ir fizisku
vai psihisku cieSanu nodariSana cietsirdigas vai
vardarbigas apieSanas rezultata, jo, nekonstatgjot
tadas sekas, persona par cietsirdibu un vardarbibu
pret nepilngadigo saucama pie administrativas
atbildibas saskana ar Latvijas Administrativo
parkapumu kodeksu'’.

Fiziskas cieSanas ir fiziskas vardarbibas
tieSas sekas, un tas tiek saistitas ar kermena
sapém, ko izraisa fiziska speka pielietosana,
dazada veida fiziskas traumas, ievainojumi utt.,
un kas izpauzas ka negativas sajltas: sapes,
drudzis, nelaba duisa, reiboni un citi slimigi
simptomi. Pieméram, V. Z. vardarbigi apgajies
ar savas kopdzivotajas piecus gadus veco d€lu —
satveris bernu aiz rokam un pielicis bérna abas
durites savilktas rokas pie istaba iekurtas krasns
murisa, turot tas piespiestas klat pie karsta miirisa
vairakas sekundes un izraisot abu plaukstu pirkstu
Iun II pakapes apdegumus, kas péc sava rakstura
pieskaitami viegliem miesas bojajumiem ar
1slaicigu veselibas traucgjumu'®,

Psihiskas cieSanas (psihiskas sekas, psihiskais
kait&jums) ir psihiskas (emocionalas) vardarbibas
rezultats, kasizpauzaskakaitigasizmainascilveka
emocionalaja sféra negativu psihisku stavoklu
veida jeb ka emocionalais stress. Specialaja
literatara'® skaidrots, ka emocionalais stress
rodas draudu, aizvainojuma situacijas, kad bailes
(bazas) par draudu realizéSanu, aizvainojums
un pazemojums var novest pie psihisko procesu
norises izmainam, emocionalam novirzém,
darbibas motivacijas sferas transformacijas,
kustibas un runas centru darbibas traucg€jumiem,
tadgjadi ietverot b&rna socialas, emocionalas,
kognitivas un intelektualas attistibas trauc€Sanu
un/vai bérna uzvedibas neatbilstosu mainiSanu.
Psihisko cieSanu nodariSanas fakts obligati
japamato ar ekspertizes atzinumu vai ar
psihologa atzinumu par psihologiskas izp&tes
rezultatiem. Piem&ram, S. N. ilgstosas fiziskas
un emocionalas vardarbibas rezultata vina Cetrus
gadus veca dgla psihé konstatgjamas fiziskas un
emocionalas vardarbibas sekas, kas izpauzas ar
pazeminatu emocionalo briedumu, apgriitinatu
saskarsmi, agresivitati uzvediba, paaugstinatu
trauksmainibu, emocionalo spriedzi, nedrosibas,
neaizsargatibas sajtu, pretrunigam izjutam
saistiba ar t€vu, kas rada tieksmi pasniegt vélamo
par eso$o—fantaz&sana par t€va nak$anu ciemos®.
Cita gadijjuma, cietusajiem tika konstateti
psihoemocionali trauc&jumi un psihosomatiskas

reakcijas, depresivas iezimes, atseviski pec

traumas stresa simptomi, trauksme, vainas sajita,

nedrosibas sajlita, nezina un neizpratne par patéva
ricibu, bailes no patéva un vina atriebibas?'.

Kriminallikuma 174. panta paredzéta
nozieguma sastavs ir formals, tas ir pabeigts
ar fiziskas vai psihiskas vardarbibas lietoSanas
bridi, vai arl ar bridi, kad b&rns atstats bez
apriipes, kas sakrit ar fizisku vai psihisku
cieSanu nodariSanas bridi.

No subjektivas puses Kriminallikuma 174.
panta ietvertais nodarijums ir tiSs, to raksturo
tieSs nodoms, jo vainigais apzinas savas darbibas
vai bezdarbibas kaitigumu un to apzinati
veic vai pielauj. Fizisku vai psihisku cieSanu
nodariSanu cietsirdibas vai vardarbibas rezultata
vainigais var v&leties vai apzinati tas pielaut,
tacu tas neietekmé nodarTjuma subjektivas puses
raksturojumu kopuma.

Atbilstosi KL 174. panta pamatsastava ietverta
nodarTjuma objektiva puse var izpausties gan ka
aktiva darbiba, gan bezdarbiba:?

1) Cietsirdiga apieSanas ar cietuso, kas izpauzas
ka necilveciska attieksme pret bérnu, cietusa
goda un ciepas pazemosana, nirgasanas par
vinu, atstasana bez apriipes, &diena, dz€riena
vai pameS$ana novarta; izdziSana no majam un
tamlidzigas darbibas. Cietsirdiga apieSanas
no objektivas puses ir bezdarbiba, ko raksturo
nolaidiga izturéSanas pret be&rnu — ta apripes
un uzraudzibas pienakumu nepildiSana, bérna
pamesana novarta, kad netiek ievérotas bérna
mediciniskas, emocionalas, vides un fiziskas
vajadzibas®.

2) Vardarbiga apieSanas ar cietu$o. Krimi-
nallikuma zinatniski praktiskaja komentara
skaidrots, ka vardarbiga apieSanas var
izpausties ka draudi ar fizisku izrékinasanos
(psihiska vardarbiba) vai fiziska vardarbiba —
siSana, piekauSana, spidzinasana, piem&ram,
var mingt $adu ricibu, zidaina agresiva
rausti§ana, n€sasana aiz rokam un kajam,
turéSana ar galvu uz leju.

Tatad tie ir divi patstavigi un alternativi
noziedzigas ricibas izpausmes veidi. Sis ricibas
veidi konkretiz€jami un precizi noradami gan
apsiidziba, gan tiesas sprieduma. Saja aspekta
analiz€jami jédzieni vardarbiga apieSanas un
cietsirdiga apieSanas.

Ipasibas  vards  “cietsirdigs™  apzime:
1) vienaldzigs, nejiitigs pret citu cieSanam,
nezeligs; 2) tads, kura izpauzas Sada TpaSiba.
Cietsirdiba ir sociali psihologisks fenomens,
kas izpauzas dzivai biitnei ar konkréta kulttra
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nepiepemamiem panémieniem. Ja vardarbiga

apieSanas ar nepilngadigo saistama ar fiziska

speka, draudu vai citadas iedarbibas uz cietusa
psihi pielietosanu, kas ir aktivas darbibas,
tad cietsirdigu apieSanos ar cietuso raksturo
nolaidiga iztur€Sanas pret b&rnu — ta apriipes
un uzraudzibas pienakumu nepildisana, beérna
pameSana novarta, kad netiek ieverotas bérna
mediciniskas, emocionalas, vides un fiziskas
vajadzibas®. Pieméram, K. A. bija ieslédzis
jaunako meitu dzivojama istaba, un nelaida ara
vismaz tris dienas, tai laika pienemot cieminus un
lietojot alkoholu, ka arT bez virsdrébeém izdzina
no telpam ziemas sala.

Vardarbibu kriminaltiesibas iedala:

— Fiziska vardarbiba, kas izpauzas ka spéka
pielietoSana ikviena veida un izmantojot
jebkadus Iidzeklus un panémienus®. Fiziska
vardarbiba var biit saistita ar 1) iedarbibu uz
cilvéka adas virsmu; 2) tieSu iedarbibu uz
iek$€jiem organiem un audiem?’. Tadgjadi
tiek apdraudéta cilveka fiziska drosiba. Fiziski
vardarbiga izturé€$anas pret bérnu ir saistita ar
situacijam, kuru rezultata b&rnam apzinati tiek
nodaritas fiziskas cieSanas un rodas miesas
bojajumi. Bérnu tiesibu aizsardzibas likuma
11. pants nosaka, ka fiziska vardarbiba ir
b&rna veselibai vai dzivibai bistams apzinats
speka pielietojums saskarsm& ar b&rnu vai
apzinata bérna paklausana kaitigu faktoru, tai
skaita, tabakas dimu iedarbibai.

— Psihiska (emocionala) vardarbiba ir tada
riciba, kas liek b&rnam izjust emocionalu
spriedzi, apdraudot vai ietekmgjot vecumam
atbilstoSu emocionalu attistibu. Bérnu tiesibu
aizsardzibas likuma 1. panta 12. punkta
skaidrota ka b&rna pascienas aizskarSana vai
psihologiska ietekmé$ana (draudot vipam,
lamajot, pazemojot vinu, bérna klatbiitng
vardarbigi izturoties pret vina tuvinieku vai
citadi kaitgjot vina emocionalajai attistibai).
Varam secinat, ka emocionala vardarbiba
pret bému vert€jama arl vardarbiba, kas
versta pret b&rna mati berna klatbutne.
Specialisti ir noradijusi uz to, ka ,,vecaku
savstarp&ja agresija, tieSi neskarot bérnu,
rada sarezgljumus gan vipa pasaules inter-
nalizacijas®® procesa, gan izpauzas argji ka
bérma wuzvedibas problémas™®. Pe&tjjumi
rada, ka aptuveni 50-70% gadijumu, kad
konstatéta vardarbiba pret sievieti gimeng, ari
berni, kas dzivo kopa ar sievieti, ir paklauti
vardarbibas riskam. Turklat $adiem b&rniem
ir liclaka iespgja piedzivot vardarbibu, Tpasi

fizisko. Apméram 45% no varmakam (anglu

val. batterers) pazinoja par to, ka uzaugusi

apstaklos, kur bijusi liecinieki vardarbibai
gimeng*’.

— Seksuala vardarbiba ir berna iesaistiSana
seksualas darbibas, ko b&rns nesaprot vai
kuram nevar dot apzinatu piekri§anu (Bérnu
tiesibu aizsardzibas likums). Pieme&ram,
ar Rigas pilsétas Vidzemes prieksSpilsétas
tiesas 2013. gada 21. maija spriedumu
lieta Nr. K30-0291-13/1, kriminallieta Nr.
11091038811, T. F. atzita par vainigu KL
174. panta otraja dala paredz&ta nozieguma
izdariSana, noradot, ka vipa cietsirdigi un
vardarbigi apgajusies ar savu mazgadigo
delu, proti, no 2005. gada, kad b&rns bija vien
tris gadus vecs, lidz 2011. gada 4. janvarim
vairakkartigi un sistematiski mazgadiga déla
klatbiitne nodarbojas ar dzimumattiecibam ar
pirmstiesas kriminalprocesa nenoskaidrotiem
virieSiem, palaudamas, ka mazgadigais ir
aizmidzis un neredz iepriekSminétas darbibas,
un tadgjadi, paklaudama mazgadigo pieaugu-
So seksualitatei, kas ir viens no seksualas var-
darbibas veidiem, nodarija mazgadigajam
psihiskas cieSanas. 2011. gada 4. janvari,
bidama alkohola ietekmé, aiz dusmam
devinus gadus vecajam délam ne mazak ka
tris reizes ar diri iesita pa seju, pec tam ar
abam rokam satvera mazgadigo aiz kakla un
znaudza,nodaridamamiesasbojajumus—vaiga
sasitumu ar asinsizplidumiem, ka arT fiziskas
un psihiskas ciesanas. No apraksta redzams,
ka T. F. ir pielavusi fizisku vardarbibu pret
mazgadigo, kas atbilst KL 174. panta otraja
dala paredzeta nodarijuma pazimém. Tacu T.
F. netika inkrimin&tas darbibas par stasanos
dzimumattiecibas mazgadiga déla klatbiitng,
jo atbilstosi kriminaltiesibu teorijas®’ un
prakses atzinam*? seksualu darbibu, piemée-
ram, dzimumakta, anala vai orala akta,
darbibu, kas verstas uz dzimumticksmju
apmierinasanu pretdabiska veida, izdariSana
mazgadiga klatbutné ir vert§jama ka fiziska
paveSana netikliba. Saja gadijuma bitu
risinams  jautagjums par Kriminallikuma
174. panta otraja dala paredzeta noziedziga
nodarfjuma kopibu ar Kriminallikuma 162.
pantu (pavesana netikliba).

Vardarbiba savas izpausmes reti ir viendabiga.
Aksiomatiski skaidrs, ja persona cie$ no fiziskas
un/vai seksualas vardarbibas, tad vienlaikus
piedzivo arT emocionalu vardarbibu. Seksualas
vardarbibas upuris parasti tiek paklauts art
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fiziskajai un emocionalajai vardarbibai. Fiziskas
vardarbibas upuris vienlaikus tiek pazemots
ari emocionali. Piem@ram, Rigas pilsetas
Kurzemes rajona tiesas 2015. gada 14. septembra
sprieduma Nr. K28-0425-15 konstates, ka /pers.
A/ vardarbigi apgajas ar mazgadigajiem, un ar to
mazgadigajiem nodaritas fiziskas un psihiskas
cieSanas, un tas nodarijusi persona, no kuras
cietuSie ir materiali un citadi atkarigi, un tiesi:
/pers. A/ 2015. gada 23. aprili ap pulksten 20.30,
btudams alkohola ietekmé, ieradas sava faktiskaja
dzivesvieta, kur dzivoja faktisku kopdzivi ar
/pers. B/, turklat audzinot kopigo bérnu /pers. C/,
un /pers. B/ bérnu no citas kopdzives /pers. D/.
Pers. A, atceroties ieprieksgjo mutisko sadzives
stridu ar /pers. B/, uzvedas agresivi, vardos
izsakot savu nepatiku, tad piegaja pie /pers. B/,
kura turgja rokas 10 ménesus vecu zidaini /pers.
C/, tad /pers. A/ ar roku iesita ne mazak, ka 2
reizes /pers. B/ pa galvu, ka arT ar roku iesita
1 reizi /pers. C/ pa galvu, ka rezultata nodarija
mazgadigajam /pers. C/ fiziskas cieSanas,
turklat pasakot, ka ienist /pers. C/. Talak /pers.
A/, skali lamajoties, ar rokam pagriida /pers.
B/, ka rezultata vina ar zidaini /pers. C/ rokas
iekrita vanna, turklat atsitoties pret vannu ar
muguru jostas vietas rajona. /Pers. B/ sitienu
rezultata no deguna stipri tecgja asinis. Tadgjadi
/pers. A/ pielietoja emocionalo vardarbibu pret
mazgadigajiem /pers. C/ un /pers. D/, un proti,
bernu klatblitné vardarbigi izturoties pret vinu
mati /pers. B/, ar to kaitgjot vinu emocionalajai
attistibai. P&c tam /pers. A/, atrodoties viesistaba,
pielietojot emocionalo vardarbibu, skali lamajas
un kliedza uz /pers. D/, ka rezultata /pers. C/ un
/pers. D/ sakusi raudat, bet /pers. A/, neskatoties
uz to, ar rokam sak&ra /pers. D/ aiz matiem,
tad ta turot, pielietojot fizisku speku, raujot un
pacelot aiz matiem ir aizmetis /pers. D/ uz otru
istabas pusi, turklat /pers. D/ kritot atsitas pret
gridu, ka rezultata nodarija mazgadigajam /pers.
D/ fiziskas cieSanas, turklat /pers. A/ kliedza, lai
/pers. D/ vacas prom. Pers. B, lai izvairitos no
talakas agresijas un vardarbibas izpausmem pret
vinu un mazgadigajiem b&rniem, atvéra dzivokla
ardurvis un kopa ar mazgadigajiem b@rniem
izskrgja no dzivokla.

Ka jau mingts, tiesu prakses apkopojuma
versta uzmaniba uz to, ka apstdziba jabit
precizai noradei par to, kada veida apieSanas ar
cietuSo konstatéta — cietsirdiga vai vardarbiga,
vai ari, iesp&jams, gan viena, gan otra veida
apieSanas. Piem@ram, Rigas tiesas apgabala
prokuratiira uzradija apstidzibu divam personam

par cietsirdigu un vardarbigu apieSanos ar
mazgadigo, turklat nodarot fiziskas un psihiskas
cieSanas. ApsiudzEtas personas, uzskatot, ka
rikojas audzinaSanas nolukos, izdarija lielu
sitienu skaitu pa mazgadiga galvu, kermeni un
ekstremitatém, nodarot vinam cieSanas un miesas
bojajumus. Turklat apsiidz&tas personas, lika
stavét mazgadigajam kakta, speciali izslédzot
gaismu telpa, un ilgstoSi turgja ieslégtu starp
durvim, ar to nodarot cietuSajam psihiskas
cieSanas®. Ne vienmér min&tas norades tiek
ieverotas, un vardarbibas veids nav konkretizets
apsiidziba un netiek nodalits izmeklgsana.
Analizgjot tiesu praksi, secinams, ka veél joprojam
vislielakas grutibas noskirt cietsirdigu apieSanos
un vardarbigu apieSanos. Problémas izpratnei
analizésim dazus tiesas spriedumus:

Ka piemérs cietsirdibai pret saviem pieciem
mazgadigajiem b€miem minams Limbazu
rajona tiesas 2015. gada 10. jinija spriedums
lieta Nr. K21-0043-15/2 (kriminallieta Nr.
11280010614). K. S. atstaja vairakkartigi uz
vairakam diennaktim savus mazgadigos b&rnus
vienus ieslégtus dzivokli, bez nepiecieSamas
partikas un adekvatas uzraudzibas, aizslégusi ari
durvis uz virtuvi un atnémusi vecakajiem bérniem
mobilos telefonus. Tapat K. S. p&c jaunako meitu
piedzimSanas vairakas reizes, buidama ilgstosa
prombiitng, zidainus atstajusi pargjo bernu, kuri
bija desmit, astonus un sesus gadus veci, apripe
un uzraudziba, tadgjadi parkapdama aizliegumu
atstat bérnu lidz septinu gadu vecumam bez
pieauguso vai personu, kuras nav sasniegusas 13
gadu vecumu, klatbiitnes.

Liepajas tiesas 2013. gada 16. janvara
sprieduma (lietas Nr. 11261047313) noradits,
ka /pers. A/ biidams persona, no kuras cietusa
ir materiali un citadi atkariga, cietsirdigi un
vardarbigi apgajas ar mazgadigo, nodarot
fiziskas un psihiskas cieSanas, un §Tm darbibam
nav bijusas Kriminallikuma 125. vai 126. panta
paredzetas sekas, un konkréeti: /pers. A/ sava
dzives vieta — cietsirdigi un vardarbigi apgajas
ar savu mazgadigo audzumeitu /pers. B/, kura
ir no vina materiali un citadi atkarigi, jo savas
mazgadibas d€] nespgj pretoties pieaugusajiem.
Pers. A, atrodoties alkohola ietekmé, savas dzives
vietas dzivojama istaba ne mazak ka vienu reizi
iesita ar roku mazgadigai /pers. B/ pa sejas kreiso
pusi, nodarot vinai miesas bojajumus: zemadas
hematomas kreisas acs abu plakstinu rajonos,
multiplas zemadashematomas sejasrajona, galvas
smadzenu satricinajums, kas péc sava rakstura
pieskaitami pie viegliem miesas bojajumiem,
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kas izraisa Tslaicigus veselibas traucg&umus no 7
dienam Iidz 21 dienai. Ar $adu ricibu /pers. A/
paklava savu audzumeitu emocionalai un fiziskai
vardarbibai. Vina izdarTja smagu noziegumu, kas
paredz&ts Kriminallikuma 174. panta otraja dala.
Saja pieméra aprakstitais norada uz vardarbigu
izturéSanos, fizisku vardarbibu pret mazgadigo.
Savukart pers. A darbibas nav konstatgjamas
pazimes, kas raksturotu cietsirdigu apiesanos ar
mazgadigo audzumeitu.

Kuldigas rajona tiesas 2013. gada 12.
novembra sprieduma (lietas arhiva Nr. K19-
0113-13/2) apstidziba saskana ar Kriminallikuma
174. panta otro dalu, konstatéts, ka /pers.
B/, biidams persona, no kura mazgadigais ir
materiali un citadi atkarigs, vardarbigi apgajas
ar mazgadigo, nodarot fiziskas cieSanas, un $Tm
darbibam nav bijusas Kriminallikuma 125. vai
126. panta paredzetas sekas. Pers. B, biidams
persona, no kuras cietusi ir materiali un citadi
atkariga, atrodoties sava dzivesvieta, vardarbigi
izturgjas pret mazgadigo meitu /pers. D/. Pers. B
aiz dusmam ti8i rava mazgadigo aiz ausim, ka
ar1 ar makskeres katu tisi vairakas reizes sita pa
mazgadigas /pers. B/ kermeni: s€zu, galvu, kajam,
rokam, nodarot /pers. B/ fiziskas sapes un miesas
bojajumus. /Pers. B/ noziedzigo darbibu rezultata
cietusai /pers. C/ tika nodariti miesas bojajumi:
virspusgjas briices ar zemadas hematomam
abu aizauss rajonos, abos s€zas rajonos un abu
cisku rajonos, kas pec sava rakstura pieskaitami
pie maznozimigiem miesas bojajumiem. Ar
savam darbibam /pers. B/ izdarija noziedzigu
nodarjjumu, kas paredzets Kriminallikuma 174.
panta otraja dala. Saja pieméra, pamatoti pers. B.
darbibas kvalifictas saskana ar Kriminallikuma
174. panta otro dalu ka vardarbiga apieSanas ar

mazgadigo.
Liepajas tiesas 2015. gada 30. septembra
sprieduma  (kriminallieta Nr.11261026715)

konstatéts, ka apsuidz&tais /pers. B/ budams
persona, no kuras cietusais ir materiali un citadi
atkarigs, cietsirdigi apgajas ar nepilngadigo,
nodarot vinam fiziskas un psihiskas cieSanas,
kas nav izraisfjuSas Kriminallikuma 125. vai 126.
panta paredzgetas sekas, un konkréeti: Pers. B sava
dzives vieta cietsirdigi un vardarbigi izturgjas pret
savu nepilngadigo délu /pers. C/, kurs no vina ir
materiali un citadi atkarigs, jo dzivo kopa ar vinu,
nodarot délam fiziskas un psihiskas cieSanas.
/Pers. B/ sistematiski, pretgji bérna ka fiziski un
intelektuali nenobrieduSas personas interesém,
cietsirdigi un vardarbigi apgajas ar délu /pers. C/—
biezi ka audzinasanas lidzekli izv€lgjas siSanu ar

plaukstu vai diiri un sperSanu ar kaju pa dazadam
kermena dalam, nodarot vinam fiziskas sapes;
dazkart durstija d€lam védera ar naza ievietotu
nazi, draudédams iedurt vinpam; parmeta vinam,
ka no gimenes ir aizgajusi mate; bez iemesla lika
delam vairakkart atvainoties. Turklat /pers. B/
dela klatbtitne vairakkart sacija, ka pats izleks pa
5. stava logu vai ar nazi pargriezis sev kaklu. Ar
sadam savam darbibam /pers. B/ ilgstosi paklava
savu delu /pers. C/ emocionalai un fiziskai
vardarbibai, kas butiski negativi ietekmé&ja bérna
psihoemocionalo stavokli un personibas attistibu.

Daugavpils tiesas 2015. gada 24. septembra
sprieduma (lietas Nr. 11181216414), par
Kriminallikuma 174. panta otraja dala paredzeta
nodarfjuma izdariSanu, tiesa konstatgja, ka
/pers. A/, budams mazgadigas /pers. B/ tevs
un persona, no kuras /pers. B/ bija morali,
materiali un emocionali atkariga, atrodoties
alkohola reibuma stavokli, pielava cietsirdibu un
emocionalo un fizisko vardarbibu pret /pers. B/,
kas izpaudas psihologiska ietekmé& un vardarbibas
pielietosana, un tiesi: atrasanas alkohola reibuma
stavokli bérna klatbuitn€; skandala un vardarbibas
pielietosana attieciba pret /pers. B/ mati /pers. C/
alkohola reibuma stavokli, kas notika /pers. B/
klatbiitne; kliegSana uz /pers. B/; vardarbibas
pielietoSana pret /pers. B/ sados apstaklos: /pers.
B/ kopa ar mati /pers. C/ ieradas sava dzivoklt.
/Pers. A/, atrodoties S$aja dzivokli, alkohola
reibuma stavokli, mazgadigas /pers. B/ klatbiitng,
bez pamata saka lamaties uz /pers. C/ un, ne
mazak ka vienu reizi, iesita vinai ar savu roku pa
vinas roku. Kad mazgadiga /pers. B/, redzot pret
savu mati versto vardarbibu, nobijas, saka raudat
un méginaja telefoniski izsaukt policiju, /pers.
A/ saka lamaties un kliegt uz /pers. B/, méginot
ar fiziska spéka palidzibu izraut no vinas rokam
mobilo telefonu. Kad /pers. C/, aizstavot savu
meitu /pers. B/, nostajas starp /pers. B/ un /pers.
A/, aizsedzot bernu no téva ar savu kermeni, /pers.
A/ méginaja iesist ar roku /pers. C/, tatu vina
izvairTjas no sisitiena un ieskr&ja istaba. Tad /pers.
A/, turpinot savas noziedzigas darbibas, sagraba
mazgadigo /pers. B/ ar abam rokam aiz virsjakas,
ar fiziska speka palidzibu noguldija /pers. B/ uz
divana un, turot vinu ar abam rokam aiz virsjakas
kriSu rajona, saka /pers. B/ kratit, m&ginot atnemt
telefonu, bet, kad /pers. B/ paslépa savu mobilo
telefonu sev aiz muguras, /pers. A/, ne mazak ka
vienu reizi, iesita /pers. B/ ar diiri pa seju, parsitot
vinai augSlipu un apakSlipu, ka rezultata /pers.
B/ saka tecét asinis. Kad /pers. B/, pretojoties
/pers. A/ vardarbibai, mégindja vinu nograst
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nost, /pers. A/ izgrieza /pers. B/ rokas vinai aiz
muguras un, pielietojot fizisku speku, atnéma
vinai mobilo telefonu un iesita ar to pret sienu,
péc ka pameta dzivokli. Sada veida cietsirdiba,
emocionala un fiziska vardarbiba mazgadigajai
/pers. B/ radijusas psihiskas cieSanas un fiziskas
sapes. Ka redzams, abos min&tajos gadijumos
nav sniegts konkréts cietsirdigas apie$anas pret
nepilngadigo vai mazgadigo apraksts.

Var secinat, ka vardarbibair vispargjs termins,
kas aptver dazadus Jaunpratigas uzvedibas
veidus. Saskana ar B&rnu tiesibu aizsardzibas
likuma 1. panta 9'. punktu vardarbiba ir visu
veidu fiziska vai emocionala cietsirdiba,
seksuala vardarbiba, nolaidiba vai cita veida
izturéSanas, kas apdraud vai var apdraudét
bérna veselibu, dzivibu, attistibu vai pascienu.
Pamatoti ir citét Krievijas profesoru atzinas:
profesors Artlirs Bezverhovs (A. Bezsepxog)
noradijis, ka visparigi vardarbiba apzimé
viena cilvéka iedarbibu uz otru cilvéku. Tadai
ietekmei var tikt paklauts cilvéka organisms
(kermenis), saprats (psihe), griba (uzvediba)*.

Profesors Aleksandrs Bojko (4. hoiiko) raksta,
ka wvardarbiba aizskar jebkura personigo
neaizskaramibu fiziskaja un garigaja liment®.
Janem vera, ka vardarbiba pret béernu var
radit gan islaicigas, gan ilgtermina sekas, kas
nozimigi var ietekmét berna attistibu un sociali
psihologisko funkcionésanu’. Vardarbibas sekas
var izpausties upura kognitivaja, emocionalaja,
fiziskaja un socialaja joma. P&tijuma par bérniba
piedzivoto aizskarumu atklats, ka emocionali
neadekvata izturéSanas un vardarbiba un,
protams, seksuala izmantoSana b&rniba rada loti
specifiskas izmainas smadzenu darbiba®’.

Vardarbiga un cietsirdiga apieSanas ar
nepilngadigo ir sarezgita un daudzveidiga sociali
tiesiska paradiba. Vardarbiba ir varas, speka vai
parakuma demonstré$anas, tatad aktiva darbiba.
Savukart cietsirdiga apieSanas ka vardarbibas
veids ataino pasivo attiecksmes formu pret cietuso.
Nenoliedzami, kriminalprocesos, kas versti pret
bérniem, nepiecieSama pasi riipiga visu faktisko
apstaklu analize.
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Abstract

Violence and cruelty against children is not only problem in Latvia but it is also global problem.
There is a special section in Latvian Criminal Law regarding to protection minor against cruel and
violence.

The article is devoted to the analysis of the corpus delicti of cruel towards and violence against
a minor. The author has analysed difference between concepts cruelty treatment towards minor and
violence against minor.

The author of the paper came to conclusion that necessary condition for proceeding of qualification
is scrutiny of all circumstances of crime.

ADMINISTRATIVA UN KRIMINALA JUSTICIJA 20163 (76) 11




AHHOTAIIUA

Hacunme m KecTokocTh B OTHOLICHWM JETEH SIBJISIETCS HE TOJBbKO mMpobnemoi JlarBuum, HO
U mobayibHOUM TpoOneMoii. B YromoBHoM 3akoHe JlaTBUM €CTh CHelMaibHAsl CTaThs O 3aIUTE
HECOBEPUICHHOJIETHETO OT KECTOKOTO OOpaIleHHs U HACUITHUSL.

CraThsi TIOCBSAIIEHA aHAIN3y COCTaBa IMPECTYIUIEHUS >KECTOKOCTh M HACHJIME B OTHOIICHHUU
HECOBEPIICHHOJIETHETO. ABTOPOM MPOAHAIN3UPOBAHBI PA3IMYUS B TOHSATHSIX >KECTOKOCTH B
OTHOLIEHUH HECOBEPUICHHOJIETHETO U HACHUJIUS B OTHOLIICHUH HECOBEPLICHHOIETHETO.

ABTOp CTaTbU IPUILIEN K BBIBOJY, YTO HEOOXOOUMBIM YCIOBHEM KBATU(UKALMK NPECTYIICHUS
SIBJISIETCS TLIATENIPHOE MCCIIEIOBAaHUE BCEX €0 0OCTOSTEILCTB.
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Introduction

Domestic violence becomes a high priority
for all European countries in their criminal
policies. Specifically, under the provisions of the
Directive2012/29/EU ofthe European Parliament
and of the Council of 25 October 2012 the EU
member states should establish some minimum
standards on the rights, support and protection
of victims of crime (Victims’ Directive). Most
EU member states have recognized domestic
violence as a serious problem and adjusted the
protective measures accordingly. In the cases of
domestic violence — protection is usually needed
immediately after the violent deed or threat
when the police arrive at the home of the victim
and the perpetrator. To give protection in these
situations new measures have been acquired.
Several member states have enacted emergency
restraining orders which give the police or
other body the possibility authority to remove
the perpetrator from the home and to prohibit
him from returning. The emergency restraining
orders have been found to be a necessary tool
in protecting the victims of domestic violence.
The breach of order should allow an immediate
reaction by the police. One may add that the
breaches are common and the credibility of the
system requires a prompt reaction’.

Further, the Council of Europe Convention
on preventing and combating violence against
women and domestic violence® is based on the
understanding that violence against women is a
form of gender-based violence that is committed
against women because they are women. The
obligation of the state is to fully address it in all
its forms and to take measures to prevent violence
against women, protect victims and prosecute the
perpetrators. Failure to do so would make it the
responsibility of the state. The convention leaves
no doubt: there can be no real equality between
women and men if women experience gender-
based violence on a large-scale and state agencies
and institutions turn a blind eye.

Because not only women suffer domestic
violence parties to the convention are encouraged
to apply the protective framework for men,
children and the elderly who are exposed to
violence within the family or domestic unit. Still,
it should not be overlooked that the majority of
victims of domestic violence are women and that
domestic violence against them is part of a wider
pattern of discrimination and inequality.

Domestic violence is a pervasive social
problem in Lithuania. Eurobarometer report
shows that domestic violence rates in Lithuania
are the highest of all countries in EU. 48%
respondents in Lithuania reveal that they know
a female victim of domestic violence within
their circle of friends and family, followed by
respondents in Latvia (39%), Estonia (39%),
Sweden (39%), Finland (38%) and the UK
(38%). The results are similar for those saying
they are aware of a victim in their immediate
area or neighbourhood, in Lithuania (43%) and
Latvia (47%) scores are the highest®. Such results
were also confirmed by a survey organized by
European Union Agency for Fundamental Rights
in 2014. A survey shows that women in Finland
(56%), France (52%) and Lithuania (49%) are
most likely to be aware of women victims of
intimate partner violence in their circle of friends
or family. 51% of women in Lithuania experience
psychological violence during their relationships
(EU average —43%), 24% suffered from physical
violence (EU average — 20%), 4% of women
were subjected to sexual violence (EU average —
7%). European Union Agency for Fundamental
Rights data also reveals reasons why victims
of violence do not contact the police. 30% of
women feel ashamed or embarrassed about what
had happened (EU average — 14%), 47% dealt
with it by themselves (EU average — 39%), 27%
of women do not contact the police because they
were afraid of reprisal (EU average — 13%)*.

During past several years Lithuanian
Government has taken more active steps in
combating domestic violence. New regulations
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against domestic violence were adopted. Several
important changes in this field were introduced
by adopting the new Law on Protection against
Domestic Violence and making some amendments
in the Criminal Code of the Republic of Lithuania
(CC). The Law on Protection against Domestic
Violence aims at protecting persons against domestic
violence as it obliges police and other institutions
to respond promptly to arising threats, undertake
prevention measures, apply protection measures
and provide victims an appropriate assistance’®. The
purpose of amendments in the Criminal Code was
to exclude these criminal offences from the category
of private prosecution cases®.

The aim of this article is to present current
legal regulation of domestic violence in Lithuania
and to evaluate the practices of combating
domestic violence cases. Practices of dealing
with domestic violence cases are presented by
analysing official statistical data and interviews
with law enforcement institutions. In depth,
semi-structured interviews were done with 15
pre-trial investigation police officers, prosecutors
and judges who work with these cases. It should
be noted that specialization in domestic violence
cases is only among pre-trial investigation police
officers and some prosecutors, hereupon among
judges the specialization dealing with criminal
cases does not exist. Informants were selected by
using targeted sampling method. All interviews
were carried out on September and October, 2014,
Interviews with informants were focused on their
attitudes towards legal regulation of domestic
violence cases; their opinion on ensuring the rights
of victims of domestic violence and; proposals for
combating domestic violence cases. Interviews
were processed and the most important groups of
problems raised by respondents were singled out.
However, this article is not focused on separate
types of domestic violence.

1. Legal measures dealing with domestic
violence cases in Lithuania

Generally, existing solutions can be grouped
into three criminal legal models for the regulation
of domestic violence according to the fact how
the domestic violence problems are dealt with on
the basis of criminal law’:

1) Equal protection model according to which the
criminal codes do not specifically provide for
the liability for domestic violence. Violence
in the family and outside the family is treated
equally significantly. Equal protection is

14 ADMINISTRATIVA UN KRIMINALA JUSTICJA

guaranteed to the person, regardless of
whether his rights were violated at home, in
the family or outside it due to the actions of
stranger. This model is characterized by a
wider use of civil law measures, as well as
the development of prevention for separate
laws on domestic violence (Austria, Spain and
Great Britain).

2) The model of regulation of domestic violence
in the Criminal Code on the basis of which
is a separate criminal offense is provided
for in the Criminal Code, regulate the
responsibility of domestic violence (Norway,
Poland). Provisions of the Code are usually
the evolution of the rights from the tolerance
and ignorance of phenomenon to its definite
treatment as a result of the offense.

3) The model of greater protection against
domestic violence according to which the
provision expressis verbis defining stricter
liability for the domestic violence than for a
similar offense committed outside the family
(Sweden) is provided for in the Criminal
Code. A higher standard of protection and
stricter sanction are explained by the fact that
abuse is in the family which must establish
the conditions for the integrity and security
protection. The third model is based on
the provision that domestic violence is a
particularly harmful act, posing a threat to
the legal good such as life, security, property,
family honour, consequently, under the
conditions where a person has a particularright
to expect the protection from the infringement
on these goods. Unlike the first model, which
guarantees equal protection for everyone, the
third model recognizes the house as a place
where a person especially has the right to
expect security and respect. Sweden provides
for a special protection to women as generally
becoming the victims of domestic violence.
As for protection against the domestic

violence in close environment, according to

the laws of Lithuania (Criminal Code does
not provide for a separate offence of domestic
violence; the Law on Protection against

Domestic Violence adopted on 26 May 2011),

it can be said that the Lithuanian model is

based on an equality of protection. Although, it
should also be noted that Lithuanian Criminal

Code contains some elements related to the

resistance to domestic violence (e.g., Art. 140

of the CC was supplemented with the provision

on 2 July 2013 establishing criminal liability
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for infliction of minor bodily injury or causing
physical pain to a close relative or a family
member®). On 15 December 2011 the new Law
on Protection against Domestic Violence came
into force. This Law has significantly changed
the legal framework of criminal liability for
domestic violence as it has excluded these
criminal offences from the category of private
prosecution cases. If the notice of the fact of
domestic violence has been received by police,
the pre-trial investigation must be undertaken
even without formal complaint of the victim.

It would be appropriate to present the attitude
of the law enforcement institutions towards
the legal regulation of domestic violence. The
opinions of informants about the need of the
Law on Protection against Domestic Violence
diverged. Some informants (usually prosecutors
and judges) stated that separate Law regulating
domestic violence was not necessary, it was
sufficient to supplement the existing regulatory
legislation. According to some prosecutors and
judges they continue following Criminal Code
and Code of Criminal Procedure (CCP) in their
work after the entry into force of this Law, since
this Law substantially detailed the provisions of
these standard legal acts.

However, most of the informants, including
all pre-trial investigation police officers, stated
that the Law was necessary, although it had
many drawbacks. In particular, as noted by
the informants, the Law was adopted without
coordination with the legislative framework
in force (CC and CCP), but after a certain
period of time, these drawbacks were corrected
though, e.g., Art. 140 of the Criminal Code was
supplemented with Part 2 (infliction of physical
pain or minor bodily injury to a close relative or
family member).

At the same time, despite the mentioned
drawbacks, informants identified positive aspects
ofthis Law. Firstly,the Lawactuallyraisedtheissue
of domestic violence to the public, encouraged an
increased interest in cases of violence, helped to
include more public organizations in domestic
violence problem-solving, so it can be assumed,
it also contributed to the protection of victims’
rights and the strengthening of protection.

Some informants believe that the insti-
tutions providing social and psychological
assistance, municipalities and non-governmental
organizations had to pay more attention to the
phenomenon of domestic violence, but not the
representatives of law enforcement institutions. At

that time, as noted by one judge, law enforcement

only has to “fight” with the manifestations of this

phenomenon, but not the causes.

Changes in the legal regulation and abolition
of private prosecution have resulted in changes of
working practices of law enforcement institutions.
One of the main changes is increased workload
especially for the pre-trial investigation police
officers and prosecutors who have to record and
analyse each case of domestic violence.

Many victims of domestic violence have an
increased need of protection from the offender.
Emergency restraining orders play a prominent
role in most Member States that incorporated
them. Emergency restraining orders usually
include: 1) an obligation to leave the home
and to stay away, and 2) a prohibition to
contact the person staying behind. They can be
imposed immediately in emergency situations,
independent of the wishes of the victim and
independent from criminal proceedings. What
is more, Lithuania has recently introduced
temporary restraining orders, yet do not classify
as such, because the police are not authorized to
impose them immediately. The police have to
forward their findings to a court that will in turn
evaluate in accelerated proceedings whether the
offender can be temporarily barred9.

The Law on Protection against Domestic
Violence provides two measures for perpetrators
which are assigned in order to protect the victim
of domestic violence if the fact of domestic
violence was determined:

1) The obligation to move temporarily from
the residence if the perpetrator lives with the
victim;

2) The obligation to stay away from the victim,
not to communicate, not to seek contact.

The draft laws developed by the Ministry
of Justice of the Republic of Lithuania were
presented during the meeting of the Seimas of the
Republic of Lithuania on 14 April 2015 where the
Directive2011/99/EU ofthe European Parliament
and of the Council of 13 December 2011 on the
European protection order'® was transferred to the
national law, which would allow the protection of
persons from criminal offenses of other persons
in all EU Member States. After the adoption of
these amendments by the Seimas, the interdict of
the Court of Lithuania preventing the offender
from approaching the victim would be valid
throughout the European Union. Analogically, the
decisions adopted by other competent authorities
of the EU Member States will be in force in our
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country as well''.

The above mentioned provisions of
the Directive establish the prohibitions or
restrictions, i.e., the prohibition from entering
certain localities, places or regions inhabited or
visited by the protected person, the prohibition
in any form, including by phone, electronic
or ordinary mail, fax or other means for the
contact with the protected person or regulation
of such contacts or prohibition on approaching
the protected person closer than within defined
distance. It should be noted that the European
protection order may be issued only in cases
when a protection measure by which a person
causing danger has one or more prohibitions
or restrictions defined was previously imposed
in the issuing country. In Lithuania such
prohibitions or restrictions are provided for in
the Criminal Code, Code of Criminal Procedure
and the Law on Protection against Domestic
Violence.

2. Practices dealing with domestic violence
cases in Lithuania: findings from official
statistical data and interviews with law
enforcement institutions

By changing legal measures it was expected
that these changes will influence on the
improvements of protecting persons against
domestic violence. [tisassumed thatproposed new
legal measures are the most important thing and

that implementation will naturally follow without
problems. However, practice has shown different
situation. Not all initiatives, at first sight well
documented in laws, are good acting in practice.
By analysing statistical data and interviews with
representatives of law enforcement institutions
some positive changes in practical level and
problems resulted from the implementation of
new regulations combating domestic violence
cases in Lithuania are discussed below.

During past several years a rapid growth of
recorded criminal offences could be observed.
Since 2010 an increase from 77,669 offences
to 84,715 offences could be seen. At the same
time, there was a dramatic growth of minor
bodily injury or causing physical pain offences
(140 Art. CC) and a slight increase of threatening
to murder or cause a grievous bodily injury or
terrorisation of a person offences (145 Art. CC).
Since 2014 the numbers of all police recorded
criminal offences, as well as two early mentioned
offences, have slightly dropped (see Figure 1).

Till 2011 bodily injury or causing physical
pain offences consisted only 1-2% percent of
all recorded criminal offences. Since 2012 these
criminal offences accounted for more than 9%
of all police recorded criminal offences (see
Figure 1). Exactly domestic violence cases are
mostly qualified as bodily injury or causing
physical pain and threatening to murder or cause
a grievous bodily injury or terrorisation of a
person offences'®. It thus appears that domestic

Figure 1. Police recorded criminal offences in Lithuania, 2006-2015'.
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violence criminal offences have become more
visible since pre-trial investigation is initiated
immediately without formal complaint of the
victim. What is more, according to the opinion of
interviewed representatives of law enforcement
institutions these changes in criminal procedure
could provide a psychological boost for victims
of domestic violence to defend their rights since
the status of private prosecutor deters victims
from appeal to law enforcement institutions.
Besides this, the evidence collection process
might be easier. This situation is well illustrated
by the prosecutor’s statement:

“It is good that the prosecutor has all the

power. He is a stronger actor in comparison

with the average victim <...> in the private
prosecution cases people come and there is
no any other data apart from their testimony.

So neither patrols, neither someone else could

take any traces or even the next time you come

to the mind not to go to or do not go to court
medics” (Prosecutor).

Thus, according to the opinion of interviewed
representatives of law enforcement institutions
the new Law on Protection against Domestic
Violence provides the better chances to avoid
the criminal liability for perpetrators and makes
easier to prove the guilt of the perpetrator and to
defend violated rights of victims.

Although mostly all of interviewed
representatives of law enforcement institutions
highlighted the necessity of new Law because of
the advantages mentioned above, some of them
remarked a few problems while implementing
it in practice. There is a gap between measures
ensuring the protection of a victim of violence
(Art.5p. 1) at the Law and remand measures (Art.
120) at the Code of Criminal Procedure. Measures
set out in the Law have been provided in order to
ensure that the perpetrator could not influence
the victim and do not interfere the pre-trial
investigation. However, according to the opinion
of representatives of law enforcement institutions
these measures actually overlap with the remand
measures enshrined at the Code of Criminal
Procedure (e.g., obligation to live separately
from the victim, Art. 1321) and therefore number
of problems arise while implementing it. First of
all, informants noted that the process of setting
and realization of measures enshrined in the Law
was not considered well (e.g., the basis of setting
measures, appeal procedures, etc.), therefore, in
particular according to the opinion of prosecutors,
it is more effective to appoint remand measures

enshrined at Code of Criminal Procedure because
in failure of compliance appointed measure it is
possible to impose a more severe or to change
measures, etc. At the time, the Law on Protection
against Domestic Violence does not provide such
possibility. Secondly, as measures set out in the
Law are applied by the pre-trial investigation
police officer request, sometimes the necessity
of appointment of these measures results in
miscommunication between prosecutors and pre-
trial investigation police officers. This situation is
well illustrated by the police officer’s statement:

“<...> Under the Law we have the right to

apply. But courts strictly take into account

Code of Criminal Procedure that only

prosecutors could do this <...> those officials

who have applied they simply did not get
anything” (Pre-trial investigation police
officer)

Talking about the rights and protection
of victims is usual and not questionable.
Domestic violence is perceived as violation
of human rights and freedoms. Therefore, in
the new Law a special attention is paid for
provision of assistance in the case of domestic
violence, application of protection measures to
victims of violence, protection of children and
implementation of preventive measures (Art. 4,
5, 6, 9, 10). However, another problem which
was raised also while talking about the measures
ensuring the protection of a victim of violence
was the rights of perpetrator. The Law provides
that a person suspected of inflicting violence has
the right to obtain information on the institutions
providing accommodation services fromapolice
officer, if the person is imposed an obligation to
move out from the place of residence (Art. 11 p.
1). According to police data, most perpetrators
are men'4, There is no doubt, that women itself
has less options to protect themselves therefore
is not questionable that they must be well
protected and feel safe. But in Lithuania there
is lack of places to stay temporarily for the men
who are suspected of inflicting violence, e.g.,
there is lack of Crisis centres for perpetrators,
while at shelters they cannot stay if they have
declared place of residence. Thus, this problem
is both legal and practical: laws regulating the
provision of social services do not provide
short-term social care for such persons, while
at shelters could stay only people who have
no declared place of residence, e.g., homeless,
ex-prisoners, etc.!> Secondly, according to the
opinion of some informants, by emphasizing
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the rights and interests of victims sometimes
the rights of perpetrators are left aside (e.g., the
right to their own property):

“If there will be appeals to higher instances

or something I do not what would be decided

if you were evicted from your property <...> [
still do not understand how you can be thrown
from your own property. Even if you hurt

someone but it is still your property and if 1

have cohabiting partner then we nicely say:

we can not live together then you go out”

(Prosecutor)

After the adoption of new Law the number of
pre-trial investigations has increased promptly. It
was followed by increase of number of terminated
pre-trial investigations due to the victim-offender
reconciliation (38 Art. CC)'¢, penal order (418
Art. CCP)" (see Figure 2) and other grounds
like insufficient evidence of violence when the
victim changes it’s testimony. Large and rapid
increase in numbers of pre-trial investigations on
domestic violence has altered the big picture of
overall criminal statistics.

Since 2011 the number of penal orders
growth from 4,382 to 11,967 in 2014. The data
of terminated pre-trial investigations due to the
victim and offender reconciliation (38 Art. CC)
increased from 2,678 in 2011 to 6,977 in 2013
but during 2014 decreased to 6,778 (see Figure
2). Hence, a big part of domestic violence cases
end in victim-offender reconciliation. Victim-
offender reconciliation should be applied if it
meets the interests of victims and is based on the
free consent of victims taking into account the
security of victims. What is more, full and clear

information about the reconciliation process and
it‘'s possible consequences must be provided
for the victim prior to the victim’s consent.
One of the judges asked about victim-offender
reconciliation cases has commented:

“<...> confession in reconciliation cases judges
assess very strictly. The confession indeed must
be complete, clear <..> In such cases when
confession is and there is low possibility of later
violence because often it is accidental violence
case or even in relapse cases when man tends
to change in order to prevent violence. Because
when it is seen that the violence will continue
and continue judges try to make that they would
not meet later” (Judge)

Few informants expressed the opinion that
there are two typical domestic violence cases.
The first one, violence at the low education and
low income those who abuse alcohol, families.
In such families probability of recurrence of
violence is very high. However, informants do
not denied the existence of violence in higher
social class families but perhaps in such families
people more often solve their problems without
the intervention of the police. Another, far less
common type, the so called random cases (this
concept was used by informants) when the
probability of recurrence of violence is very low.
All in all, it is seen that informants tend to think
about the reconciliation process positively when
violence occurs the first time:

“<..> I am looking at it [reconciliation]

positively, especially if it is the first time

and suspect was not convicted before, not
punished by administrative sanction, fairly

Figure 2. Results of pre-trial investigation, 2006-2015'.
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positive person, who, according to the facts

in the case, sincerely regrets for this situation,

1 look really positively and always try to go to

the court to approve the decision to terminate

the pre-trial investigation upon the victim
and offender reconciliation <...> even more
if they both want to be reconciled, of course,
in more extreme cases I also evaluate whether
it is necessary to impose penal sanctions’®”

(Prosecutor)

Another common result of domestic violence
cases in Lithuania is termination of pre-
trial investigation because of the insufficient
evidence of violence when the victim changes it’s
testimony. Interviews with pre-trial investigation
police officers, prosecutors and judges have
shown that this decision is common for domestic
violence cases because many cases involve
minor spontaneous emotional conflicts between
spouses and after emotions calm down victim
often prefers to drop the criminal prosecution
instead of imposing penal measures to the spouse
and to their family as well. Tendency exists that
women usually welcome their husbands back to
their homes, are willing to make peace and live
together. First of all, such behaviour could be
explained by the fact that perpetrator and victim
are often closely involved by economical social
and psychological relations. Another reason of
such behaviour is victims* perception of criminal
law as a mean of discipline. This situation is well
illustrated by the prosecutor’s statement:

“<...> Most people just want to tame violence

itself and only then to solve the problem.

Therefore, they are looking at the criminal law,

police more like a help for that day not as a pre-

trial investigation. For most of them pre-trial
investigation perhaps is incomprehensible,
for part of them uninteresting. They call the
police in order to tame today, then you look
themselves what you want to do with him”

(Prosecutor)

All in all, the results of pre-trial investigation
show thatthe domestic violence problem could not
be solved only by criminal law. Informants views
what kind of help (legal, psychological, social)
is the most important for victims were different
but most of them highlighted the necessity of
psychological help. The fact that victims do not
receive qualified psychological help is associated
with the tendency to change testimony and feel
unsafe even in such institutions like courts. This
statement can be also well illustrated by one of
the judge’s view:

“<..> there is very bad tendency in the
courts, probably in all courts, that in the
court accused person feels much better than
the victim. This is what I often see before court
hearings that the victim stands somewhere far
away from the hall, somewhere in the corner.
Stands silently and is afraid even to move.
While accused person like an eagle disperse
everywhere ,, I am innocent... “ I think that in
the court everything should be vice versa. The
accused person must stand somewhere in the
corner while victim must be brave and so open
to the court that the court will defend him”
(Judge)

Moreover, informants also argued that
psychological help is necessary not only for
victims but also for the perpetrators, e.g., to
participate in the programmes addressing violent
behaviour. Besides this, there are many cases that
victims are often closely involved by economic
ties with the perpetrator. Social help is also
necessary for the victims who are financially
depended. Thus, the problem of domestic
violence could not be solved only by using penal
measures. Only a complex of integrated and
coordinated legislative, educational, social and
psychological measures could create the right
atmosphere for problem solution.

Conclusions

Because of the activity of international
institutions more and more countries including
Lithuania may recognize that combating
domestic violence is a state responsibility. Rapid
and effective measures to isolate perpetrator
from the victim in the case of violence or threat
of violence are necessary. It could be recognized
that Lithuanian criminal laws and relatively
recently adopted Law on Protection against
Domestic Violence encourages to resist to
domestic violence. However, domestic violence
problem could not be solved only by criminal
law. A complex of integrated and coordinated
legislative, educational, social and psychological
measures could create the right atmosphere for
conflict resolution. This was also confirmed by
representatives of law enforcement institutions. It
is important that even the victims* ability to take
advantage of the legislative measures heavily
depends on other non legislative factors such
as psychological or social assistance and public
education about legal regulation of domestic
violence.
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Anotacija

Vardarbibas gimeng ierobezosana ir visu Eiropas valstu kriminalas justicijas prioritate. Pasakumi
vardarbibas gimeng ierobeZo$anai pedgjos gados ir aktuali ari Lietuva. Sis socialas problémas
risinasanai ir pienemts 1pass likums par aizsardzibu no $adas vardarbibas, ka arT izdariti vairaki
grozijumi kriminallikuma.

Petijuma, kura rezultati atspoguloti raksta, merkis bija analiz&t tiesisko reguléjumu, ka art analiz&t
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unnovertet aktualo praksi lietas par vardarbibu gimeng. Prakses analizei izmantotas oficialas statistikas
zinas, ka ari tiesibsargajoso iestazu darbinieku intervijas. Kriminologiskas aptaujas ietvaros tika
noskaidrots policijas darbinieku, prokuroru un tiesnesu viedoklis, kopuma aptaujajot 15 darbiniekus,
kuri pienem 1@émumus lietas par vardarbibu gimeng.

Katram intervgjamajam tika uzdoti sekojosi jautajumi: tiesiska reguléjuma vert&jums, viedoklis
par vardarbibas gimené upura tiesibu istenosanas iesp&jam, priekslikumi attieciba uz vardarbibas
gimeng prevenciju.

Vardarbibas gimené ierobezoSanai biitu jabat valsts atbildibai. Katra konkrétaja gadijuma bitu
javeic nepiecieSamais vardarbiba vainigas personas izoléSanai no cietusa. Tacu vardarbibu nevar
ierobezot tikai ar kriminaltiesiskiem Iidzekliem. No raksta atspogulotajiem aptaujas rezultatiem izriet,
ka tikai kompleksi veikti juridiska, sociala un psihologiska rakstura pasakumi var radit nepiecie$amos
apstaklus tada konflikta risinasanai, kura pamata ir vardarbiba gimeng.

AHHOTALIUA

Pemenne mpoOieM JOMAIIHEr0 HACHIIUS TMPEACTABISICT MPUOPUTETHYIO 00IaCTh YrOJOBHOM
IOCTHIIMM BCEX EBPOMNEHCKUX CTpaH. JlomaiiHee HacuiIve SIBISIETCS aKTyalbHOM COLMANbHOM
npoOiiemoii Takke B JIuTse. B TedeHne mocneaHnX HECKOIBKUX JieT B JINTBE MpeInpUHSTH aKTUBHBIE
maruv 1o nmpeaoTBpaliCHUuI0 HaCUJInusa B CEMbBC. bein MIPpUHAT 3aKkoH 0 3alIUTC OT JOMAIIHETO HaCUJIus,
BHECEHbI HEKOTOPbIE UBMEHEHHUSA B YTOJIOBHBIA KOAEKC JINTBEI.

Lenpio mccienoBanus, pe3yabTaThl KOTOPOTO OMUCAHBI B JTAHHOW CTaThe, OBUIO MPEICTABHUTH
aKTyaJbHOE MPABOBOE PEryIUPOBaHIE B 00JACTH 3aIUTHI OT JOMAITHETO Hacuiaus B JInTBe, a Takxke
MIPOaHATM3UPOBATh M OICHUTH MPAKTUKY IO JeaM O JoMallHeM Hacwind. lIpaBoBas mpaxThka
MpeJICTaBIeHa Ha OCHOBE aHain3a O(PHIIMAIBHBIX CTAaTHCTUYECKUX MAHHBIX, & TAKXKE HHTEPBBIO C
MPEJCTABUTESIMA OPTaHOB IpaBonopsiika. bein mpoBeAEH KPUMHHOJOTMYECKHM ompoc 15 muir:
COTPYIHUKOB TOJHIINN, TMPOKYPOPOB M CyAel, MPUHUMAIOIINX PEIICHHs MO JellaM O HACHJIHH
B ceMmbe. Kaxkmomy mHQOpMaHTy OBLTH 3aJlaHbl CIEAYIOIIME BOIMPOCHI: €ro/e€ OlleHKa MPaBOBOTO
perynupoBaHusi B 00JIaCTH JOMAITHETO HACWIJIVSI, MHEHHE O Peau3alluil MpaB KEPTB JOMAIITHETO
HaCUJIUS; MPENJIOKEHUS, Kacalolluecss MPEeBeHIUH JOoMallHero Hacuwius. Onpoc OCyILIECTBISIICS
METOJIOM ITOJTyCTPYKTYPUPOBAHHOTO TITyOMHHOTO UHTEPBBIO.

[IpenoTBpaiieHue JTOMAaITHETO HACHJIUS JIOJKHO OBITh OTBETCTBEHHOCTBIO rocyaapcTBa. B
Ka)XJIOM KOHKPETHOM CJy4ae HEOOXOJMMBI PEIIUTEIIbHbICE MEPhI 10 H30JMPOBAHHIO BUHOBHHKA
TAKOI'0 HaCUJIus OT €0 KCPTBHI. OI[HaKO HpO6J'ICMI)I JAOMAlIHEro HACUJIus HE MOT'YT 6I)ITI) Pa3spCUICHbI
TOJIBKO IIPY IIOMOIIY MEP YTOJOBHOIO Nopsika. IIpuBeieHHbIE B JaHHOW CTaThe PE3yJIbTaThbl OIIpoca
MOKa3aJid, YTO TOJBKO KOMIUIEKCHBIE MEphl IOPHINYECKOTO, COLMAIBHOTO U TICHXOJIOTHYECKOTO
XapakTepa MOT'YT c03/1aTh HEOOX0qUMY0 arMochepy Ui pa3perieHus KOHPIUKTA, KAKUM SIBISICTCS
JIOMAaIIHee HaCHITHe.
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KONTRABANDAS SUBJEKTIVA PUSE*

Mg. iur. Aleksejs Saforostovs,
Biznesa augstskolas Turtba

Doktora studiju programmas Juridiska zinatne doktorants, Latvija

Raksta aktualitate pamatota ar valdibas
centieniem mazinat valsts ekonomiku ievérojami
ietekmé&joso €nu ekonomiku un kontrabandu,
lidz ar to, kontrabandas subjektivas puses
izpete un arvalstu pieredzes atspogulosana laus
izdarit secinajumus par valstl Tstenotajiem &nu
ekonomikas mazinaSanas pasakumiem.

Raksta ietvaros autors vélas akcentet sekojosu
problému, Latvijas likumdevgjs noteicis, ka
personu var saukt pie kriminalatbildibas par
kontrabandas izdariSanu, ja par valsts robezu
nelikumigi parvietots alkoholiska dzeriena
daudzums ievérojama apmeéra, piem&ram 10 litri
absoluta spirta (likuma Par Kriminallikuma speka
staSanas un piemérosanas kartibu 23.2 panta otra
dala), bet atbildiba par Kriminallikuma paredz&to
noziedzigo nodarfjumu, kas izdarits ievérojama
apmera, iestdjas, ja noziedziga nodarjjuma
priekSmeta kop€ja vertiba nodarjjuma izdariSanas
bridi nav bijusi mazaka par desmit tai laika
Latvijas Republika noteikto minimalo ménesalgu
kopsummu (likuma Par Kriminallikuma speka
staSanas un piemérosanas kartibu 23.” panta
pirma dala). Un faktiski var rasties situacijas, kad
kontrabanda vainigas personas, ja kontrabandas
priekSmetu vertiba — no EUR 100,- (pienemot,
ka viens litrs absoltita spirta maksa EUR 10,-)
lidz EUR 18 500,- (ja nozieguma priekSmeta
kopgja vertiba nodarfjuma izdariSanas bridi nav
bijusi mazaka par piecdesmit tai laika Latvijas
Republika  noteikto minimalo meénesalgu
kopsummu, paredzeta cita sankcija) teoretiski
sanems identisku sodu.

Nemot véra minéto, nepiecieSams piemerot
konkretajiem lietas apstakliem atbilstoSu sodu,
un Seit nozimigas ir nodarfjuma subjektivas
puses pazimes.

Noziedziga nodarjjuma subjektiva puse ir
noziedzigo nodarfjumu izdarfjjusas personas
(nodarfjuma subjekta) psihiska darbiba, kas
tieSi saistita ar vipas izdarito (nodarijjuma
objektivajam pazimém), un ta apvieno vienota
vesela personas psihiskas darbibas intelektualos
un gribas procesus'. Lai pareizi konstatétu
noziedziga nodarjuma  subjektivo  pusi,
janoskaidro personas psihiska attiecksme pret
prettiesisko darbibu vai bezdarbibu (nodarijuma
formalos sastavos) un pret kaitigajam sekam

un c€lopsakaribu starp tam (nodarijuma
materidlos sastavos). Kriminallikuma 8. panta
otraja dala ietverts loti svarigs noteikums, kas
nepielauj personas kriminalatbildibu bez vainas,
ta saucamo objektivo pieskaitamibu. Tatad,
nosakot noziedzigo nodarijumu izdarijusas
personas vainas formu, jakonstaté §is personas
psihiska attieksme pret noziedziga nodarfjuma
objektivajam pazimém. Noziedziga nodarjjuma
objektivas pazimes ir visas tas, kas ietilpst
konkréta nodartjuma objekta un objektivas puses
pazimju skaita.

Piekritot prof. U. Krastina viedoklim, var
teikt, ka atbilstosi likumam kriminaltiesibu teorija
nodala $adas noziedziga nodarijuma subjektivas
puses pazimes: vainu nodoma vai neuzmanibas
forma, motivu un mérki (noliiku)?.

KL 190. un 190." pants nesatur noradi uz
vainas formu, kada tiek izdarita kontrabanda.
Turklat japrecizg, ka, balstoties uz pasu darbibas
raksturu, kura izpauzas priekSmetu parvietosana
(ieveSana vai izveSana), teorija un tiesu praks€
viennozimigi atzits, ka kontrabandas subjektivo
pusi raksturo nodoms. Turklat, ka arzemju
zinatniskaja literattra, kas veltita kontrabandas
analizei, ta ari Latvijas tiesibu zinatnieku
darbos par mingéto tematiku, nmav apsaubita
kontrabandas izdariSana tikai ar tieSu
nodomu. Persona apzinas, ka parkapj likumu,
nelikumigi parvietojot priekSmetus pari muitas
robezai, apzinas, ka parvieto to kriminaltiesiskas
normas noradita veida, t.i., izdara kontrabandu
un apzinati to vélas.

Noziedzigs nodarTjums atzistams par izdartu
ar nodomu (t8i), ja persona, kas to izdarjusi,
ir apzinajusies savas darbibas kaitigumu,
paredz&jusi darbibas vai bezdarbibas kaitigas
sekas un vElgjusies tas vai apzinati pielavusi
o seku iestasanos. Atkariba no ta, ka izpaudies

* PEtljums prezentéts Starptautiskaja zinatniski
praktiskaja ~ konferenceé ~ “SABIEDRIBA.
CILVEKS. DROSIBA. 2016. DROSIBA UN
TIESISKA KARTIBA GEOPOLITISKO
RISKU APSTAKLOS” 2016. gada 22. aprili
Riga.Konferencesrikotaji Baltijas Starptautiska
akad@mija un sabiedriska organizacija Society
for Baltic Security
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gribas moments, tiek nodaliti divi nodoma veidi:
tieS$s un netieSs nodoms. TieSs nodoms (dolus
directus) noziedziga nodarjjuma izpauZzas tada
veida, ka persona apzinajusies savas darbibas vai
bezdarbibas kaitigumu un to apzinati veikusi vai
pielavusi®.

Darbibas vai bezdarbibas un kaitigo seku
apzinasanas ka apzinas sféras psihiska darbiba
ir tieSa nodoma intelektualais moments. Vainiga
velesanas, lai vina darbibas vai bezdarbibas
rezultata iestatos noteiktas kaitigas sekas, norada
uz to, ka vin$ gribgjis tas sasniegt, un Sada
vainiga psihiska darbiba veido tieSa nodoma
gribas momentu.

Kontrabandas izdariSana ar netieSu nodomu
nav iesp&jama, jo saskapa ar likuma noteikto
nodarfjuma formul&umu kontrabandu atzist par
formala sastava nodarTjumu. Min&ta nozieguma
subjektiva puse ir vienigais elements, kur$
neizraisa teorétikiem un praktikiem nopietnas
domstarpibas.

Tie$a nodoma intelektuala un gribas momenta
satura izklasta jaievero, ka kontrabanda atzistama
par formala sastava noziegumu, tapéc ne vien
izslégta iesp€ja noziegumu izdarit ar netieSu
nodomu, bet arT gribas moments ir saistits ar
darbibu izdariSanu, nevis sekam (tieSa nodoma
intelektualais moments kontrabanda raksturojas
ar to, ka vainigais apzinas preCu nelikumigu
parvietoSanu  vai  atbilstoSu  priekSmetu
parvietoSanu pari Latvijas muitas robezai, bet
gribas — ar to, ka vainigais vélas to darit).

Noziedzigs nodarTjums atzistams par izdaritu
aiz neuzmanibas, ja vainigais, kas to izdarfjis,
ir paredzgjis savas darbibas vai bezdarbibas
kaitigo seku iestasanas iesp&ju, bet vieglpratigi
palavies, ka tas var€s noveérst, vai arl nav
paredzgjis $adu, seku iestasanas iesp&ju, kaut
gan péc nodarfjuma konkr&tajiem apstakliem
vinpam vajadzg€ja un vins§ var&ja tas paredzet.
Balstoties uz minéto, kontrabanda nevar
izdarit aiz neuzmanibas.

Motivs un mérkis ir patstavigas noziedziga
nodarjjuma subjektivas puses pazimes, kas,
tapat ka vaina, pieradama kriminallieta, ja tie
saskana ar Kriminallikumu ietverti noziedziga
nodarjjuma sastava pazimju skaitd. Motivs un
meérkis ietekmé nodoma raSanos, ta virzibu
uz mérki un nodoma istenoSanos. Katru, arl
noziedzigu gribas izpausmi, ietekm& motivi, kas
sekmé& noteikta noziedziga mérka sasniegSanu.
Tapéc starp motivu un mérki pastav saistiba.
Motivs ir tas aktivais speks, kas darbibu virza uz
noteiktu mérki.

Motivs ir cilvéka ieks$gjais pamudinajums,
dzina, ticksme, kas virza vainiga gribu uz
noziedziga nodarfjuma izdariSanu. Merkis
(noliks) ir iecergtais rezultats, ko persona, izdarot
noziedzigu nodarijumu, vélas sasniegt.

Pieméram, mantas kontrabandas gadijuma
vainigd darbibas motivs var biit mantkariba,
bet meérkis var but izvairiSands no muitas
maksajumiem. Kaut gan pastav cieSa saistiba
starp mérki un kaitigajam sekam, tomer jasaskata
arT atSkiriba starp tiem. Meérkis ka noziedziga
nodarfjuma vélamais rezultats raksturo cilvéka
subjektivo domasanu, bet nodarijuma sekas
paradas objektivaja pasaule, kas radu$as merka
sasniegSanas  rezultata. Katru noziedzigu
nodarfjumu, kas izdarits ar tieSu nodomu,
determiné noteikts motivs, kur§ vienmeér rodas
pirms nodoma. Nodoms rodas un nostiprinas
konkréta motiva ietekmé.

Noziedziga nodarijuma motivi var biit dazadi:
mantkariba, greizsirdiba, atriebiba, naids,
skaudiba, karjerisms, huliganiski pamudinajumi,
nepareizi izprastas draudzibas jiitas, parprastas
dienesta intereses u.c.*

Merkis nosaka vainiga gribu, virza to
uz noziedziga nodarfjuma izdariSanu. Arl
nodarTjuma merki pec sava satura var but dazadi:
vElme iedzivoties, izraisit nacionalu naidu,
vajinat valsts aizsardzibas sp&jas vai ekonomiku
u.c. Par mérki un motivu var runat vienigi saistiba
ar noziedzigiem nodarfjumiem, kas izdariti
ar tieSu nodomu, jo tikai $ada nodoma veida
izpauzas vélesanas sasniegt noteiktu prettiesiskas
darbibas vai bezdarbibas rezultatu. Ka noziedziga
nodarfjuma sastava subjektivas puses pazimém
motivam un mérkim var biit divéjada nozime:

1) motivam un mérkim var biit noziedziga
nodarTjuma sastava obligatas pazimes nozime,
un tas ietekmé nodarfjuma kvalifikaciju;

2) motivs un mérkis neietekmé noziedziga
nodarfjuma kvalifikaciju, ja tie
Kriminallikuma  seviskas dalas panta

dispozicija nav ietverti nodarjjuma sastava

pazimju skaita>.

Par kontrabandas izdariSanas motivu un méerki
likuma nekas nav teikts. Krievijas zinatnieks J.
Suckovs pauz viedokli, ka kontrabandai piemit
spilgti iezZim&ts meérkis: ta ir ne tikai precu vai citu
prickSmetu nelikumiga parvietoSana pari muitas
robezai, bet arT obligata to ieveSana realizacijas
noltika citas valsts teritorija, vai arT ieveSana
no citas valsts teritorijas Krievijas ieksgja tirg
realizacijai (ja nav min€o mérku, nodarjjums
neatbilst kontrabandas subjektivajai pusei)®.
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Kriminallikuma $ada pazime nav noteikta.
Kontrabanda jaatzist par formala sastava
noziegumu, kura objektiva puse ieklauj tikai
nodarijjumu. Noziegums ir pabeigts ar precu
parvietoSsanu pari Latvijas muitas robezai.
Turklat atbildiba par kontrabandas izdariSanu
nav saistita ar minéta nozieguma motivu un
mérki (minétajam pazimem nav nozimes KL 190.
un 190'. panta). Tatad — motivs un mérkis nav
ietverti kontrabandas subjektivas puses obligato
pazimju izklasta un neietekmé& nozieguma
kvalifikaciju (tomer, §1s pazimes jaievéro soda
noteikSana). Turklat var apgalvot, ka lielakoties
kontrabandu  izdara  mantkarigd = nolika,
neskatoties uz to, mingtais apgalvojums nelauj
skatit min&to motivu ka obligatu. Kontrabandists
apmierina vajadzibas precu vai citu kontrabandas
priekSmetu ieveSanai vai izveSanai. Lielakoties,
ka rada prakse, vainigais tendéts parvietot preces
vai citus prickSmetus pari Latvijas muitas robezai,
lai izvairTtos no obligato maksajumu (nodevu vai
nodoklu) nomaksas. Ar nelikumigu parvietoSanu
personas parasti censas sanemt pelnu, kuru rada
priekSmetu nelikumiga parvietosana pari Latvijas
muitas robezai.

Saistiba ar kontrabandas meérki jaatzime,
ka min€ta pazime var biit nozimiga, norobezojot
kontrabandu no izvairiSanas no nodoklu un tiem
pielidzinato maksajumunomaksas. Ja kontrabanda
izdarita ar merki preces parvietot pari Latvijas
muitas robezai, izdarTto jakvalificg saskana ar KL
190. pantu vai 190.! pantu, ja personai bija nodoms
izvairties no nodoklu nomaksas — saskana ar KL
218. panta’ atbilstoso da]u.

Romanu-germanu tiesibu saimes tiesibas
subjektivas pazimes, kas attiecas uz vainu,
motivu un mérki, normativi atSkiras, tas ne
vienmgr ir precizas, un tas nozime, ka, piemeram,
informacija par vainas formu (vai veidu) ne
vienmgr atbilst patiesibai (piem&ram, ja persona,
pirms muitas kontroles veiksanas, apzinati
noslépa kontrabandas prieksmetus starp citam
mantam, tad minétais liecina par kontrabandas
nodomu).

Dazu valstu kriminallikumos méginats §is
pazimes noradit loti precizi. Pieméram, saskana
ar Spanijas kriminallikuma 301. panta pirmo dalu
personai, kura veic TpaSuma parvietoSanu, taja
skaita pari muitas robezai, vajadzgja: pirmkart,
»Zinat”, ka tas ieglits smaga nozieguma rezultata,
otrkart, jabiit ,,mérkim” nosl€pt minéta ipasuma
nelikumigu izcelsmi vai palidzet citai personai,
kura piedalijas nozieguma izdariSana, turklat
saskana ar 301. panta treSaja dala noteikto

minéto noziegumu var izdarit ari ar ,,rupju

neuzmanibu”. Attieciba uz kodolmaterialu

un radioaktivu elementu ieveSanu, noradits,
ka nodarTjums sodams arT tad, ja tas izdarits

,,bezpelnas noliika” (345. pants)®.

Saskana ar Sanmarino kriminallikuma
noteikto zipas par nodomu un specialu mérki
mantas kontrabandas gadijuma konstat€ objektivi
(maldinasana, izgatavoSana, izplatiSana) un art
atbilstos$i subjektivam pazimé€m (izplatiSanas
mérkis)’.

Analogiski veidotas Polijas kriminallikuma
normas, kur kontrabandas dispozicija (299. pants)
noradits uz objektivajam pazimém (,,izvesana”,
wpalidziba” u.c.), ka ari uz specialu mérki
(,,Jabuma” sanemsana) ka subjektivu pazimi'®.

TieSs nodoms Krievijas kriminallikuma
nozimg, ka (redakcija, kas bija speka Iidz 2011.
gada 7. decembrim): vainigais apzinas, ka
nelikumigi parvieto pari Krievijas muitas robezai
kadu no 188. panta minétiem kontrabandas
prieksmetiem, likumd nodarita veida, un velas to
(turklat, lai soditu par kontrabandu saskana ar
Krievijas KK 188. panta otro dalu, nepieciesami
kontrabandas  prieksmeti, kas paaugstina
atbildibu par izdarito)".

leverojot mingto, griiti piekrist profesora L.
Gauhmana viedoklim, ka vainigad nezinasana par
viena vai otra prickSmeta icklausanu strateégisko
precu saraksta, nevar biit pamats atbrivoSanai no
atbildibas par minéta veida precu kontrabandu'?.
Mingtaja gadijuma pareizak biitu vainigo saukt pie
atbildibas par kontrabandu saskana ar Krievijas
Kriminalkodeksa 188. panta pirmo dalu (redakcija,
kas bija speka lidz 2011. gada 7. decembrim), ja
ir pieradits, ka vainigais nezinaja parvietoto precu
Tpasibas(piemeram, militaroprecuparvietosanu,kas,
ka secinats parbaudg, ir sen norakstitas un galvena
vertiba ir metalam, no kura prece ir izgatavota).
Kontrabandas motivs parasti ir mantkariba, bet
mingtajai pazimei nav tieSas nozimes nodarjuma
kriminaltiesiskaja analizg.

Anglu-saksu tiesibas kontrabandas pamata
subjektivais elements ir ,mens rea’, kas
identificEjams ar vainas jédzienu (tulkojuma no
latinu valodas — noziedziga apzina).

Vesturiski Anglu kriminaltiesiskaja doktrina
radits princips ,,nodarijums nepadara cilvéku par
vainigu, ja vina gars nav vainigs”, uz kura pamata
nodala divus vainas elementus (,,mens rea’):

1) vainigas personas prieksstats par tam sekam,
kas drosi vien izriet no vinpa uzvedibas,
kas ieklauta darbibas vai min&to darbibu
pielausana, saistiba ar pienakumu to izpildit;
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2) nodoms, orientéts uz tadu seku sasniegSanu,
vai ignorgjot tas, vai vienaldzigu attieksmi
pret tam'.

Interesanti, ka anglu juridiskaja literattra
aktualas ir risinajumu iesp&jas, kas lauj ,,mens rea”
konstrukcijai un principiem identificgt un noverst
problémas, kas pastav art Latvijas kriminaltiesibas.
Pieméram, nodoma un neuzmanibas proporcija,
neuzmanibasveiduspecifikauntdaskriminaltiesiskais
izklasts, starpstavokli starp neuzmanibu un
gadijumu (kazusu) utt.

ASYV federala likuma (U.S. Code: Title 18 -
Crimesand criminalprocedure)normas,balstoties
uz ,,mens rea” muitas jomas noziegumu biitibu,
kontrabandas darbibas var tikt veiktas ,,apzinati”
vai ,péc savas gribas”, vai ,Jaunpratigi’.
Daziem nodarfjumiem (§550) iespgjams Tpass
juridiskas atbildibas risinajums, pieméram, ja
vainigais aiz neuzmanibas izdara kontrabandai
raksturigas darbibas, vigu var atbrivot no
atbildibas, ja tiks atlidzinata muitas nodeva. Tada
veida likumdevéjs akcenté kontrabandas tiSo
raksturu, tapéc tiesu prakse balstas uz to, lai
nesoditu parak bargi, ietverot ar pilnu lidzek]u un
1pasuma konfiskacijas piemérosanu, ja pielauta
nolaidiba muitas deklaracijas aizpildiSana. No ta
izriet, ka kontrabanda ir vienigi ti$s noziegums,
citu aizskarumu — muitas parkapumu — var izdart
arT aiz neuzmanibas.

Saskana ar Australijas  kriminallikumu
(Criminal Code Act 1995) kontrabandas
subjektiva puse saistita ar ,,vainas elementu” (3.1.
pants, 3. sadala ,,Nozieguma elementi”), turklat
noteiktas kontrabandas darbibas var izdarit vai
nu tisi vai aiz neuzmanibas'*.

Musulmanu valstu kriminallikumos
kontrabandas subjektivas pazimes (vainas
formas un viedi) tiek reglamentetas reti. Tom&r
dazu valstu kriminallikumos normativi noteikti
»speciali merki” vai citi subjektivi faktori.
Saskana ar Turcijas kriminallikumu (7urk
Ceza Kanunu ile Bazi Kanunlarda Degisiklik
Yapilmasina Dair Kanun) kontrabandas darbibas
ir vienigi tiSas. Mingto apstiprina objektivu
un subjektivu pazimju atbilstoSa normativa
konstrukcija, normas konkréti noteikts, ka:

1) bistamo priekSmetu ieveSana vai transpor-
teéSana valstt notiek tieSi ,,nemiernieku
meérku” 1stenosanai (150. pants);

2) personai ir ,iepriek§ zinams” priekSmetu
raksturs, kurus ieved valstt (264. panta pirma
dala)®s.

Iranas kriminallikuma 525. panta (viltotas
naudas un dokumentu ievesana valstl) kontra-

bandas darbibas apziméetas ka atbilstosu prieks-
metu ,,tifa izmantoSana” ar mérki ,,maldinat”
paterétajus'®. Ar ,patérétaju” Iranas likumdevejs
saprot personu, kura lieto vai patéré nopirktas
preces vai izmanto pakalpojumus (nepardodot
talak). Lidz ar to 525. panta noteikti gadijumi, kad
patérétajs nav informéts par prickSmeta izcelsmi un
ievieSanas likumigumu valsti. P&tot kontrabandas
subjektivo pusi Talo Austrumu kriminallikumos,
jamin, ka tajos lielakoties runats nevis par vainas
IpaSibam, bet par minéta nozieguma motiva un
meérka specifiku, kas liecina par to, ka kontrabanda
satur vienigi tieSu nodomu.

Kinas kriminallikuma noradits uz sekojosam
kontrabandas subjektivajam pazimém: pirmkart,
to izdara ,,ar meérki” sapemt labumu vai,
pieméram, izplatit pornografiskos materialus
(152. pants), otrkart, ja muitas iestades darbinieki
atbalsta kontrabandas izdariSanu, tad to dara
vienigi ,,mantkariga noluka”"".

Japanas kriminallikuma noteikts, ka opija vai
ta smekesanas iericu ieveSana valsti, vai citas
darbibas, kas veiktas saistiba armingto priekSmetu
pardosanu, var tikt izdaritas tikai tisi'®.

Tas nozimé, ka saskana ar Kinas un Japanas
kriminallikumos noteikto kontrabandas darbibas
ir ti8as, par ko liecina norade uz citam specialam
subjektivam pazimeém — motivu (pamudindajums)
un mérki.

Rezumgjot raksta izklastito un raksta ievada
definéto problemu, var izdarit sekojosSus
secinajumus:

1. Kontrabanda saskana ar Kriminallikumu
ir noziegums ar formalu sastavu, un
objektiva puse ieklauj tikai nodarfjumu.
Noziegums ir pabeigts ar noteiktu precu
parvietosanu pari Latvijas muitas robezai.
Turklat likumdevejs, nosakot atbildibu
par kontrabandas izdariSanu, nenorada
motivu un mérki (minétajam pazimém
nav nozimes KL 190. un 190." panta
kvalifikacija). Tatad — motivs un merkis
nav ietverti kontrabandas subjektivas

puses obligato pazimju sastava un
neietekmé nodarjjuma  kvalifikaciju
(mingtas pazimes janem veéra soda
noteiksana).

2. Jautajuma par kontrabandas subjektivo
pusi arvalstu kriminallikumos, balstoties
uz kriminaltiesisko doktrinu, likumu
normam un tiesu praksi, nepiecieSams
uzsvert §adus svarigus faktorus:

a) jédziena ,,subjektiva puse” vieta attieciba
uz kontrabandas sastavu  arzemju
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kriminaltiesibas dazreiz izmanto citus
jédzienus, saistitus ar noziegumu ieksgjo
saturu (pieméram, Francija — tas ir
nozieguma moralais elements; Anglija un
ASV — _mens rea”, Australija — ,,vainas
elementi”);

b) kontrabanda vispirms raksturojas ar
nodomu attieciba uz kaitigajam darbibam
(iznpémuma  gadijumos  kontrabandas
darbibas var tikt izdaritas ar rupju
neuzmanibu, par ko liecina atseviskas
normas Spanija, ASV un Australija, tomer
tads risindjums misu likuma nebitu
atbalstams);

c) arvalstu likumos kontrabandas obligata
pazime var biit arT motivs, piemeram,
mantkarigs motivs — Kma un Polija,
vai mérkis, pieméram, atbilstosu prec¢u
izplatiSana— San Marino un Japanas likuma;

3) Attieciba uz kontrabandas merki, jaatzime,
ka min&ta pazime saistita ar nepiecieSamibu
norobezot kontrabandu un izvairiSanos no
nodoklu un tiem pielidzinato maksajumu
nomaksas. Ja kontrabanda izdarita ar mérki,
preces parvietot pari Latvijas muitas robezai,

izdarito jakvalificé saskapa ar KL 190.

pantu vai 190." pantu, bet, ja ir pieradits, ka

personai bija nodoms izvairities no nodoklu

nomaksas — saskana ar KL 218. pantu.

Balstoties uz pétfjuma secinajumiem, var
piedavat sekojosus priekslikumus, kas var
pozitivi ietekmét kontrabandas subjektivas puses
izpratni un lauj noteikt nodarfjuma smagumam
atbilstosu sodu:

Efektivai kontrabandas apkaroSanai nepiecie-
Sama korekta kontrabandas, ka noziedziga
nodarfjuma kvalifikacija, un, ka rada arvalstu
pieredze, likumdevéjam nepiecieSams savienot
atbildibu par kontrabandas izdariSanu ar miné&ta
nozieguma motivu un méerki;

Likuma jaakcent€ kontrabandas tis$s raksturs,
un tiesu prakse javirza uz to, lai nesoditu parak
bargi, ietverot arl pilnu lidzeklu un Tpasuma
konfiskaciju gadijumos, ja pielauta nolaidiba
muitas deklaracijas aizpildiSanas laika;

Lai Tstenotu iepriekSmingtos priekslikumus,
nepiecieSams veikt petijumu par min&to tematiku,
ieklaujot petfjuma objektos ne tikai Eiropas, bet
ar1 ASV, Australijas un citu valstu praktisko un
teorétisko pieredzi.
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Abstract

The aim of the article is the study of the subjective side of smuggling, as a kind of shadow
economy. Understanding the subjective side of contraband in the existing legislative acts of the
Republic of Latvia and the response of the state for illegal actions does not fully meet the targets for
reduction of the shadow economy, and requires more detailed study, especially in the subjective part
of smuggling. Article novity shown as an expanded understanding of the subjective side comparison
of smuggling in Latvia and other countries. A wide range of international experience and analysis
of the regulatory framework helps to make conclusions about the direction of the correction in the
understanding of the subjective side of smuggling today.

Summing up the conclusions of the article and by the author’s made proposals it can be said, that
they will undoubtedly provide a more precise understanding of the weaknesses of the subjective
side of contraband in the Latvian legislation and identify possible ways to improve the regulatory
framework of the subjective side of such action as smuggling.

AHHOTAIMA

Lenpto craThu sBIsIETCA W3y4YeHHE CYOBEKTUBHOW CTOPOHBI KOHTpaOaHIBI KaK OIHOTO W3
BUJIOB TEHEBOI sKOHOMUKH. [[oHMMaHne cyObeKTHBHOI CTOPOHBI KOHTPAaOaH/Ibl B CYIIECTBYOIINX
3aKOHOJATENBHBIX akTax JlarBuiickol PecryOnuku 1 peakiiys rocyaapcTsa Ha JestHHsI KOHTpaOaH Ibl
HE B TIOJTHOM Mepe OTBEeUaeT 3ajja4de 10 YMEHBIIIEHUIO TEHEBOTO CEKTOPa SKOHOMUKH U TpedyeT Ooee
JIETAIEHOM TIPOpadOTKH, 0COOEHHO B CyOBEKTHBHON yacTu KOHTpaOaHabl. HoBu3Ha ucciienoBaHus
3aKJIF0YAeTCsS B PACHIMPEHHOM CPaBHEHWU IMOHWMAaHUS CyOBEKTHBHON CTOPOHBI KOHTpaOaHIbI B
JlarBuu u apyrux crpanax. M3ydenue 3apy0eXHOTO OIbITA U aHAIIN3 HOPMATUBHOM 0a3bl MPUBOIST
K BBIBOJIy O HEOOXOJMMOCTH KOPPEKIIMU B MOHHMMAHUU CYOhEKTUBHOW CTOPOHBI KOHTpaOaH/bI Ha
CErOHSIIHUN JIeHb.

ClienaHHbIC aBTOPOM BBIBOJBI U TPEJIOKCHHUS JIAOT 0oJiee YETKOS MOHMMAaHUE ClIa0blX MECT
CyOBEKTUBHON CTOPOHBI KOHTPAaOaHIBI B 3aKOHOMATEIILCTBE U OMPEACIISIOT BO3MOXKHBIC ITyTH
COBEpIIICHCTBOBAHUS HOPMATHUBHOW 0a3bl B YacTH CYObECKTHBHOW CTOPOHBI TAKOTO JESHUS, KaK
KOHTpabaHza.
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NODOKI.U KRAPSANAS FENOMENS:
KVALIFIKACIJAS KRIMINALTIESISKA
PROBLEMATIKA PVN JOMA*

Mg. iur. Lubova Svecova,
Rigas Stradina universitates lektore, Latvija

Saja raksta analizéti nodok]u krapsanas
Latvija un FEiropas Savieniba (ES) fenomena
aktualie jautajumi. 20 gadu darba pieredze Valsts
ienémumu dienesta Finansu policijas parvaldé
lauj sniegt ieskatu nodoklu krapsanas fenomena
raSanas vesture un attistiba no ta pirmsakumiem.
Lidztekus ar Latvijas neatkaribas atjaunoSanu
1990. gada 4. maija tika uzsakta jaunas nodoklu
sisttmas izveide. Ta loti butiski at$kiras no
ieprieksgjas ar planveida ekonomiku saistitas
nodoklu sistémas. Valsts iep€émumiem bija
janodroSina jaunas valsts galveno institltu
funkcionéSana. Té€laini izsakoties, nodoklus var
saukt par asinim, kas apgada valsti ar sp&jam pildit
savas funkcijas. Nodokli pilda fiskalo funkciju —
papildina iedzivotaju vajadzibam nepiecieSamo
budzetu, stimulgjoSo funkciju — palidz attistit
valstij attiecigaja bridi vajadzigas nozares un
sadales funkciju, proti, tiem biitu janodroSina
socialas nevienlidzibas mazinasana. VienkarSoti
varétu teikt, ka nodoklis ir obligats naudas
maksajums, ko valsts budzeta regulari iemaksa
jebkura valstl ienakumus glisto$a persona.

Latvijas nodok]u sistému veido:

1) Nodevas (valsts nodevas saskana ar likumiem
vai Ministru kabineta noteikumiem un
pasvaldibu nodevas);

2) Valsts nodokli (14 veidi nodok]u saskana ar
tieSo un netieSo nodoklu sisteému);

3) TieSi piemérojamos Eiropas Savienibas
normativajos aktos noteiktie nodokli.

Valsts nodok]u politikas mérkis ir stabili
ienémumi valsts un pasvaldibu funkciju
finans€Sanai, nodoklu likmju stabilitate un
prognozgjamiba, tautsaimniecibas konkurétspeja
un ienakumu taisnigums nodoklu sist€ma.
Valsts v€las maksimizét nodoklu ienémumus,
bet nodoklu maksataji velas saglabat Iidzeklus
sava uzp€muma attistibai vai citam vajadzibam.
Nodoklu nomaksa un publisko pakalpojumu
sanems$ana attiecas uz ikvienu no mums, tapec
jautajumi par notieko$o nodoklu joma vienmer
ir aktuali un atrodas sabiedribas uzmanibas
centra. Nodokli jauztver div§jada aspekta — no
vienas puses, cik katrs nomaksa (valsts iekase
no individa), no otras puses, ko katrs sanem

preti no valsts (veseliba, izglitiba, vide, celi
un cita infrastruktiira). Valsts pati par sevi
negeneré budZetu, tas tiek veidots parsvara no
uznémumu maksatajiem nodoklu ienémumiem,
11dz ar to valsts panakumu stiirakmens ir sekmiga
uznéméjdarbiba, kuras rezultata budzeta nonak
infrastruktiras uzturéSanai un valsts attistibai
nepiecieSamie Iidzekli iekaséto nodoklu veida.

Kautarisinodoklujomairloti nozimiga, tomer
Latvija ir maz pétijumu par nodoklu krapSanas
veidiem, krapSanas novérSanas un apkaroSanas
mehanismiem. Raksta meérkis ir sniegt ieskatu
nodoklu krapsanas fenomena biitiba, raksturot
Sadas krapSanas veidus un aplikot nodoklu
krapsanas kvalifikacijas problematiku konteksta
ar Kriminallikuma (KL) 218. un 177. pantu.
Petijuma tiks izmantota kontentanalize, lai
noskaidrotu nodoklu krapsanas fenomena
problematiku.

Latvija, ka ES dalibvalsts, aktivi piedalas
kapitala, darbaspgka, precu un pakalpojumu
plisma, integréjas starptautiskaja tirgd, izstrada
aktualas nodoklu politikas nostadnes, harmonizg
atbilstosi ES prasibam nodoklu regul&umu,
pilnveido nodok]u administracijas darbu. Latvija
iruzn€musies ar1 pienakumu dalu no ienakumiem
nodoklu veida ieskaitit Eiropas Savienibas
budzeta. Saja ikgadgja maksajuma ietilpst ar
pievienotas vértibas nodokla (PVN) resurss,
kas tiek maksats ka noteikts procents (0,3%)
no dalibvalstu aprékinatas t. s. harmonizéetas
pievienotas vertibas nodokla bazes!.

Nodoklu joma notickosas krapsanas visbiezak ir
saistitas tieSi ar pievienotas vertibas nodokli. Tapec
nodoklu krapSanas problémas ir aktualas ne vien
Latvija, bet arT ES. Enu ekonomikas Tpatsvars valstt
un krapsanas nodoklu joma ir savstarpgji saistitas

* PEtljums prezentéts Starptautiskaja zinatniski
praktiskaja ~ konferenceé ~ “SABIEDRIBA.
CILVEKS. DROSIBA. 2016. DROSIBA UN
TIESISKA KARTIBA GEOPOLITISKO
RISKU APSTAKLOS” 2016. gada 22. aprili
Riga.Konferencesrikotaji Baltijas Starptautiska
akad@mija un sabiedriska organizacija Society
for Baltic Security
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paradibas, jo &nu ekonomika ir ienakumi no visam
legali sarazotajam precém un pakalpojumiem, kas
tiek apzinati sleépti no valsts iestadém, nemaksajot
nodoklus. Rigas Ekonomikas augstskolas [lgtsp&jiga
Biznesa Centra pétfjuma ,,Enu ekonomikas indekss
Baltijasvalstis2009—2014"noradits:,,enuekonomika
Igaunija un Lietuva kiitas gan kopuma, gan attieciba
uz visam komponentem. Kop$ 2012. gada &nu
ekonomika Latvija picaug no 21,1% Iidz 23,8% un
2014. gada enu ekonomika praktiski saglabajusies
2013. gada Iimeni — 23,5%. Tadgjadi plaisa starp
Latviju un pargjam Baltijas valstim ir pieaugusi.
Latvija 2014. gada salidzinosi ar 2013. gadu ir
samazinajusas aploksnu algas, bet biitiski pieaugusi
ienakumu neuzradiSana™. Saskapa ar ekspertu
aprekiniem 2015. gada Latvijas eénu ekonomikas
patsvars bija 21,3 % (vidgjais &nu ekonomikas
Iimenis ES ir 18,3%)°. Efektivi novérSot un apkarojot
nodoklu krapsanu, tiktu panakta énu ekonomikas
apmera samazinasana, uzlabota uznéméjdarbibas
godigas konkurences vide un nodrosinats lielaks
socialo vajadzibu klasts valst. 2015. gada valsts
budzeta lielakie bija tieSi pievienotas vertibas
nodokla ien@mumi — 1,903 miljardi eiro, bet Sie
ien@mumii bija tikai 98,3% no planota apjoma (1,936
miljardi eiro 2015. gada)’. Turklat saskana ar Eiropas
Komisijas ekspertu secingjumiem® Latvija PVN
iekas€Sanas plaisa ir divreiz lielaka, neka vidgji ES —
30%. Saskana ar ekspertu aprekiniem izvairi$anas no
PVN shému rezultata valsts budzets ik gadu zaude
vismaz 500 miljonu eiro®.

Arvalstu investoru padome Latvija ir nora-
dijusi, ka énu ekonomikas c€loni ir neefektiva
likumu piemé&rosana un nepietickosa kontrole,
korupcija un politiskas spéles, nodoklu maksa
Sanas ieguvumu trikums, augsts ienakuma
nodoklis, ka arT iedzivotaju attiecksme pret
nodok]u maksasanu.

Nodoklu krapsana skar dazadus nodoklu
sisttma ietilpstoso nodoklu veidus, proti,
iedzivotaju ienakuma nodokli, valsts socialas
apdrosinasanas obligatas iemaksas, muitas nodokli
un vislielaka méra — pievienotas vertibas nodokli.
Raksta pieversisimies tikai pievienotas vertibas
nodokla krap$anas problematikai, nemot véra
Sadas krapSanas aktualitati un izplatibas [imeni.

Latvijas normativajos aktos nodoklu krapsana
nav 1pasi definéta, bet Eiropas Komisijas 2012.
gada 27. junija pazinojuma Eiropas Parlamentam
un Padomei ,Par konkrétiem veidiem, ka
pastiprinat cinpu pret krapsanos nodoklu joma
un izvairisanos no nodoklu maksasanas, tostarp
attieciba uz treSajam valstim” ir sniegta sekojosa
definicija — ,,Krapsana nodoklu joma ir apzinata

izvairiSanas no nodoklu maksasanas, un ta ir

sodama saskana ar kriminaltiestbam. Termins

attiecas uz situacijam, kad tiek iesniegtas apzinati
nepatiesas deklaracijas vai viltoti dokumenti.

IzvairiSanas no nodoklu maksasanas parasti

ir nelikumigas darbibas, kad tiek slépts vai

ignor€ts pienakums maksat nodokli, t. i., nodoklu
maksatajs maksa mazak nodoklu, neka vinam ir
likumigi jamaksa, un tas tiek darits, no nodoklu
iestadeém slepjot ienakumus vai informaciju’’.

Likuma ,,Par nodokliem un nodevam” ir
noteikts, ka izvairiSanas no nodoklu vai nodevu
maksaSanas ir apzinata nepatiesas informacijas
sniegSana nodoklu deklaracijas, nodoklu dekla-
raciju, informativo deklaraciju vai nodoklu
administréSanai un kontrolei nepiecieSamas
pieprasitas informacijas neiesniegSana, neli-
kumiga nodoklu atvieglojumu, prieksrocibu un
atlaizu piemérosana vai jebkura cita apzinata
darbiba vai bezdarbiba, kuras dél nodokli vai
nodevas nav samaksatas pilna apméra vai dal&ji”.

Ar terminu ,,nodoklu krapSana” Saja raksta
ir apzimétas darbibas, kuru rezultata valsts
budzeta netiek nomaksati nodokli pilna apméra
un par kuram saskana ar tiesibu aktiem paredzeta
administrativa vai kriminalatbildiba.

Nodok]u krapsana parasti notiek trTs veidos:

1) VienkarSakais veids ir neuzradit (slept) pilna
apméra ar nodokli apliekamo objektu —
gramatvediba nepilnigi uzskaititi ienakumi
(ienakumi skaidra nauda), laboti dati
kases sisteémas, kases aparatos. Pieméram,
plassazinas lidzeklos min&ti gadijumi, kad
$adi nodarTjumi izdariti popularos €dinasanas
uznémumos.

2) Sarezgitaks veids ir gadijumos, ja tiek
nepamatoti palielinati priekSnodokla at-
skaitijumi, tas saistits ar PVN sist€mas
izmantosanu, izveidojot uznpémumu kedes
un rezultata samazina ar priekSnodokla
atskaitfjumiem budzeta maksajamas nodokla

summas. Piem&ram, presé aprakstitas
ekskluzivu automasinu realizacijas sheémas.
3) Izmantojot fiktivus dokumentus, tiek

nepamatoti pieprasits atmaksat no valsts
budzeta PVN. Sadi nodarfjumi izraisa
vislielako  kaitgjumu valsts budzetam,
turklat kroplo konkurenci un biznesa vidi, jo
dartjumi faktiski nav notikusi.

Gan Latvijas, gan citu ES valstu tiesibas
pasakumu kopumu cinai ar nodoklu krapsanu var
iedalit divos veidos:

— administrativie pasakumi,
— kriminalatbildiba.
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Administrativo regul&jumu Tsteno saskana ar
sekojosiem galvenajiem tiesibu aktiem: likums
Par nodokliem un nodevam, Pievienotas vértibas

nodokla likums®, Latvijas Administrativo
parkapumu kodekss!®, ka ari citiem nodok]u
jomu regul§oSiem normativajiem aktiem.

Atbildiba par nodok]u parkapumiem izpauzas ka

uzrékinata nokav&juma nauda vai soda nauda,

vai atkariba no parkapuma saguma, saskana ar

Latvijas Administrativo parkapumu kodeksa

divpadsmitas un divpadsmitas ,,A” nodalas

pantiem — ka naudas sods.

Pievienotas vertibas nodokla sisteémas biitiska-
kos pamatelementus un darbibas sistému, ka art
launpratigas izmantoSanas mehanismus admini-
strativas pieejas konteksta, ir analizgjis V. Stlirma-
nis raksta ,,Pievienotas vertibas nodokla sistemas
launpratiga izmanto$ana™''. V. Stirmanis, turpinot
ned€lraksta ,Jurista Vards” uzsakto diskusiju par
PVN sist€mas Jaunpratigu izmantoSanu, norada,
ka PVN lietu kategorija, kur darfjumi paSos pa-
matos nav notikusi, nav risinami administrativa
procesa ietvaros (pasreiz&ja PVN lietu prakse), jo
administrativaja procesa tiek liegtas tiesibas atskai-
tit PVN prieksnodokli, kas prettiesiskas ricibas del
pasos pamatos nav izmantojamas'?. Autores ieskata
V. Stiirmana viedoklis, ka $adam lietam jabiit pa-
klautam kriminalprocesam un ar saturu piepilditam
kriminalprocesa ietvaros, ir diskusiju verts.

Latvijas Republikas Augstakas tiesas Admi-
nistrativo lietu departamenta 2013. gada
10. septembra sprieduma lieta SKA-12/2013 par
apzinatu iesaistiSanos krapnieciskas darbibas
noraditas prasibas par pieradijumiem, lai liegtu
prieksnodokla atskaitiSanas tiesibas, ir jakonstate
viens no $adiem apstakliem:

1) Darfjums faktiski nemaz nav noticis (preces
reali nav piegadatas vispar, noforméti ir tikai
dokumenti);

2) Pieteicgja pati iesaistljusies darjjuma ar
fiktivo uzn@mumu, Iidz ar to nodoklu sist€émas
launpratiga izmantoSana;

3) Pieteicgja ir bijusi inform@ta, ka tiek iesaistita
darfjuma ar fiktivo uzpémumu®.

Uzpémumu dokumentos darfjumus ka fiktivus
var atpazit péc sekojo$am pazimeém:

1) Darijuma rezultata persona (labuma guvéjs)
iegiist nodoklu prieksrocibas, kadas ta bez $1
darjjuma nevarétu sanemt;

2) DarTjums nedod personai nekadu citu labumu,
un nav cita ekonomiska pamatojuma, kapec
persona $aja darjjuma ir iesaistijusies.
Smagakajos, sabiedribai kaitigakajos gadi-

jumos tiek Tstenota kriminaltiesiska pieeja.

Lai nepielautu nozimiga kait€§juma radiSanu

sabiedribai, Kriminallikuma nosaka atbildibu par

noteiktiem kaitigiem nodarfjumiem, un tiesiskas
attiecibas tiek risinatas Kriminalprocesa likuma
noteiktas kartibas ietvaros.

Kriminaltiesiskas atbildibas ietvaros
nozimigs ir 2003. gada pienemtais likums ,,Par
Konvenciju par Eiropas Kopienu finansu interesu
aizsardzibu”. Likuma meérki ir nodro$inat, lai
Latvijas normativie akti kriminaltiesibu joma
veicina efektivu Eiropas Kopienu finansu interesu
aizsardzibu. Ta ka dala no nodoklu ien@mumiem
veido ES kopg&jo budzetu, tad noziedzigo noda-
rfjumu atklaSana un novérSana nodoklu joma ir
aktualitate Eiropas Itmeni. Konvencija ir noteikta
krapsanas, kas ietekmé Eiropas Kopienu finansu
intereses, definicija:

,»1)Krapsanai, kas ietekm& Eiropas Kopienu
finansu intereses, §1s Konvencijas nozimge ir
jasatur $adas pazimes:

(a) attieciba uz izdevumiem, jebkura apzinata
darbiba vai bezdarbiba attieciba uz:

— viltotu, nepareizu vai nepilnigu apgalvojumu
vai dokumentu lietoSanu vai uzradiSanu, ka
rezultatairnotikusinelikumiga piesavinasanas
vaipretlikumigalidzeklupaturéSananoEiropas
Kopienu Kopbudzeta fondiem vai budzetiem,
kurus administré Eiropas Kopienas, vai kurus
administré Eiropas Kopienu varda,

— informacijas neizpausSana, tadgjadi parkapjot
Ipasu pienakumu, kam ir tadas pasas sekas,

— lidzeklu launpratiga izmantosana, kas
neatbilst meérkiem, kam Sie Iidzekli tika
sakotngji pieskirti;

(b) attieciba uz iep€mumiem, jebkura apzinata
darbiba vai bezdarbiba attieciba uz:

— viltotu, nepareizu vai nepilnigu apgalvojumu
vai dokumentu lietoSanu vai uzradiSanu, ka
rezultata ir noticis nelikumigs samazinajums
Eiropas Kopienu Kopbudzeta fondos vai
budzetos, kurus administré Eiropas Kopienas,
vai kurus administré Eiropas Kopienu varda,

— informacijas neizpausana tadejadi parkapjot
1pasu pienakumu, kam ir tadas pasas sekas,

— likumigi iegtutu  Iidzeklu launpratiga
izmantoSana, kam ir tadas pasas sekas.

2) Saskana ar 2. panta otro dalu, katra Dalibvalsts
veic nepiecieSamos un piemérotos pasakumus,
lai iestradatu §1 panta pirmo dalu savos
nacionalajosnormativajosaktoskriminaltiesibu
joma tada veida, lai taja minetas darbibas tiktu
atzitas par noziedzigiem nodarjjumiem.

3) Saskanaar 2. panta otro dalu, katra Dalibvalsts
veic arT nepiecieSsamos pasakumus, lai
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nodro§inatu, ka sagatavosSanas vai apgadasana
ar viltotiem, nepareiziem vai nepilnigiem
apgalvojumiem vai dokumentiem, ja tam ir §1
panta pirmaja dala mingtas sekas, tiek atzita
par noziedzigu nodarijumu, ja vien tas jau nav
sodams ka atsevisks noziedzigs nodarijums
vai ka Iidzdaliba, uzktidiSana vai méginajums
izdarit krapSanu, kas definéta $1 panta pirmaja
dala.

4) Vainas forma darbiba vai bezdarbiba, kas
minéta §1 panta pirmaja un treSaja dala, var
tikt noteikta, vadoties pé&c objektiviem un
faktiskiem apstakliem™'.

Atbilstosi Siem krit€rijiem Latvija atbildiba
par nodoklu krapSanu noteikta Kriminallikuma
218. panta — IzvairiSanas no nodoklu un tiem
pielidzinato maksajumu nomaksas un 177.
panta — Krapsana'.

Sos nodarfjumus norobezojoss kritérijs ir tas,
ka, izdarot krapSanu, vainiga persona iegiist svesu
mantu, bet, izvairotos no nodok]u nomaksas,
vainigas personas darbiba vai bezdarbiba ir veérsta
uz to, lai nemaksatu nodoklus, ieglitu tiesibas
uz nodoklu samazinasanu, parmaksata nodokla
izmantosanu, sedzot nakamajos taksacijas
periodos valsts budzeta maksajamo nodoklu
summas.

Teorgtiski var nodalit $adus Kriminallikuma
218. panta paredzeta noziedziga nodarjjuma
sastava elementus:

— Objekts — tautsaimniecibas intereses valsts
ienémumu sféra, nodarjjuma priekSmets —
likuma noteiktie nodokli.

— Objektiva puse — bezdarbiba, ja notiek
izvairiSanas no nodoklu nomaksas; darbiba,
ja notiek ienakumu, pelnas vai citu ar nodokli
apliekamo objektu slépSana vai samazinasana.
NodarTjums pabeigts, ja ar nodarTjumu valstij
vai paSvaldibai nodariti zaudgjumi liela
apmera.

— Subjektiva puse izpauzas tieSa nodoma veida.

— Nodarfjuma subjekts ir nodoklu maksatajs,
tatad specials subjekts, fiziska persona, kurai ir
pienakums maksat valsts noteiktos nodoklus.
Kriminallikuma 177. panta paredzeétajam

nodarfjumam varam nodalit S$adus sastava

elementus:

— Objekts — budzeta intereses (ja nodarfjums
izdarits nodoklu joma).

— Objektiva puse — tiesibu uz mantu iegtiSana
ar viltu, ja krapSanas cela iegiist tiesibas uz
mantu. NodarTjums pabeigts ar bridi, kad
vainigais ar viltu ieguvis tiesibas, kas dod
vinam iesp&ju nelikumigi sanemt sveSu mantu.

— Subjektiva puse izpauzas nodoma veida
(persona apzinas nodarTjuma kaitigumu,
paredz zaudgumu nodariSanu un vélas
iedzivoties no prettiesiski iegiita mantiska

labuma).

— Subjekts — fiziska persona, kura ir VID
registréts  pievienotas vertibas nodokla
maksatajs.

Jaatzime tas, ka pirmstiesas procesa un iztie-
sasana no 2008. gada Iidz 2013. gadam, pasta-
v€ja atskirigi viedokli par pievienotas vertibas
nodokla sistémas izmantoSanas kvalifikaciju,
nepamatoti atskaitot PVN vai/un sagemot PVN
parmaksu no valsts budzeta. Diskusijas par no-
ziedzigo nodarfjumu PVN krapS$anas joma kri-
minaltiesisko kvalifikaciju notiek joprojam!®.
2013. gada Latvijas Republikas Augstakas tiesas
veikta plasa un aptverosa pétijuma ,, Tiesu prakse
lietas par noziedzigi ieguto lidzeklu legalizesa-
nu un par izvairiSanos no nodoklu maksasanas”!’
profesore Dr. iur. V. Liholaja kopsavilkuma snie-
dza atzinas par noziedzigo nodarijumu nodoklu
krapsanas joma kvalifikacijas redz&jumu un ta
pamatojumu. Profesore noradija, ka, kvalificgjot
noziedzigo nodartjjumu saskana ar Kriminalliku-
ma 218. pantu, obligati jakonstat€, ka persona,
veicot konkretas darbibas vai pielaujot bezdarbi-
bas aktu, ir v€l§jusies izvairities no nodoklu vai
tiem pielidzinato maksajumu nomaksas, jo 11dzi-
gi faktiskie apstakli var liecinat ar1 par cita no-
ziedziga nodarfjuma, t. i., krapSanas nodoklu un
nodevu ickasé$anas joma pazimém, kas saistita
ar it ka parmaksata pievienotas vértibas nodokla
atmaksasanas pieprasiSanu vai sanemsanu.

Tapat tika atzits, ka, norobezojot Kriminal-
likuma 218. un 177. panta paredz&tos noziegu-
mus, kuri, ka viens, ta otrs, var tikt izdariti ar
viltu, kad nodarfjums saistits ar nenotikusiem
darfjumiem, par kuriem aprékinats pievienotas
vertibas nodoklis un Valsts iep€mumu dienestam
sniegtas nepatiesas zinas, nepamatoti ieklaujot
prickSnodokl]a sastava pievienotas vertibas no-
dokla summas par nenotikusajiem darfjumiem,
nepiecieSams vadities no Latvijas Republikas
Augstakas tiesas Senata Kriminallietu departa-
menta skaidrojumiem, kas rodami 2013. gada
26. marta [éemuma lieta Nr. SKK-3/2013 un 2013.
gada 30. aprila lémuma lieta Nr. SKK-11/2013 un
satur biitiskas atzinas par Kriminallikuma 218. un
177. panta paredzéto noziegumu norobezoSanu
un vienotu tiesas prakses izveidoSanu $aja joma.

Analizgjot Kriminallikuma 218. un 177.
panta ietverto noziedzigo nodarfjumu sastava
objektivas un subjektivas pazimes, Senata
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Kriminallietu  departaments noradija uz
atSkirtbam objekta, kas Kriminallikuma 218.
panta gadijjuma ir tautsaimniecibas intereses
un valsts intereses nodoklu ien€mumu joma,
bet krapSanas gadijjuma — cietusas personas
mantiskas intereses; atSkirigs ir noziedziga
nodarjjuma priekSmets — attiecigi pievienotas
vertibas nodoklis un sveSa manta (budzeta
lidzekli); no subjektivas puses Kriminallikuma
218. panta ietverto noziegumu raksturo nodoms
panakt savu ar nodokli aplieckamo darTjumu
nodrosinasanu no parmaksata nodokla summam,
savukart Kriminallikuma 177. panta ietverto
noziegumu raksturo nodoms iegiit sveSu mantu.

Tapat nozimiga ir atzina, ka, izdarot
Kriminallikuma 177. panta paredzgto noziedzigo
nodarijumu, vainiga persona iegiist sveSu mantu —
PVN nodokli, ko budzeta iemaksaja citi nodoklu
maksataji, bet, izdarot Kriminallikuma 218. panta
paredzeto nodarijumu, vainigas personas darbiba
ir virzita uz to, lai iegiitu tiesibas samazinat valsts
budzetaPVNnodoklamaksajumus,t.i.,laisanemto
no gala patérétajiem PVN nodokli, paturét sava
riciba, maksligi palielinot priek$§nodokla veida
atskaitamas summas. Ja saimnieciska darbiba
netiek veikta, bet noslégti tikai fiktivi darfjumi,
valsts tautsaimniecibas intereses nodoklu
iekaséSanas joma netiek apdraud&tas, jo nav
iesp&jams nodoklis no neeksistgjosa darjjuma, un
11dz ar to attiecigajos apstaklos personas darbibas
kvalificgjamas saskanpa ar Kriminallikuma 177.
panta attiecigo dalu.

Ja uznémums, kas ir registréts ka pievienotas
vertibas maksatajs, ne tikai slédz fiktivus darTju-
mus, bet arT reali veic saimniecisko darbibu, tacu
deklaracijas norada priekSnodoklt atskaitamas
summas saistiba ar fiktiviem darfjumiem, tad,
lai pareizi izlemtu par nodarijuma kvalifikaciju,
janem véra art likuma ,,Par pievienotas vertibas
nodokli” 1. panta 9. punkta, 2. panta otraja dala,
10. panta pirmaja dala, 12. panta 12.2, 12.3,12.4,
12.5, 12.6, 12.8, 12.9 dala skaidroto, kas ir pie-
vienotas vértibas nodoklis, priekSnodoklis un
nodoklu parmaksa. No min&ta likuma normam
secinams, ka prieckSnodokla atskaitiSanas butiba
ir savu ar nodokli aplieckamo darjjumu nodrosi-
nasana. Tadgjadi, ja uzp@émums veic saimniecis-
ko darbibu un slédz realus darfjumus, turpmak
iesp&jama izvairisanas no nodoklu nomaksas uz
ta rékina, ka priekSnodoklis atskaitits arT par ne-
notikusiem darfjumiem.

JasaistibaarfiktiviemdarTjumiemizveidojusos
nodok]u parmaksu persona pieprasijusi atmaksat,
vai, izmantojot likuma ,,Par pievienotas vertibas

nodokli” 12. panta 12.6, 12.9 dala mingtajos
gadijumos tiesibas sanemt parmaksato nodokla
summu, tad nodarTjums par naudas summas
iegliSanu par parmaksato nodokli jakvalific art
saskana ar Kriminallikuma 177. panta attiecigo
dalu ka pabeigta vai nepabeigta krapsana, nemot
veéra vainigds personas nodoma realiz€Sanas
pakapi. Sados gadijumos vainigas personas
darbibas ir izgajusas arpus Kriminallikuma
218. panta otras dalas aizsargatam interesém,
naudas iekas€Sanas jomas, un tapéc nodarijjums
jakvalific€ ka krapsana.

Tiesu prakses apkopojuma “Tiesu prakse lie-
tas par noziedzigi iegiitu lidzeklu legaliz€Sanu
un par izvairisanos no nodoklu maksasanas” tika
risinats ar1 jautajums par noziedzigo nodariju-
mu pabeigSanas bridi. Sis bridis Kriminallikuma
218. panta un 177. panta ir atkarigs no noziedziga
nodarfjuma izdariSanas stadijas. IzvairiSanas no
nodoklu vai tiem pielidzinato maksajumu no-
maksas kopuma uzskatama par pabeigtu ar no-
dokla vai tam pielidzinata maksajuma faktiskas
nenomaksasanas bridi, proti, ar nodokla iemak-
sasanas termina par noteiktu taksacijas periodu
iestasanos, kad, vai nu, vispar nenomaksajot
nodokli, vai arT nomaksajot to dalgji, valstij tiek
nodarits zaud&jums liela apméra, nesanemto vai
dalgji sanemto nodoklu maksajumu veida. Tiesu
prakses apkopojuma, atsaucoties uz judikatiira
paustam atzinam, tiek noradits, ka jautajums par
izvairiSanos no pievienotas vertibas nodokla no-
maksas liela apmera, citadi risinams gadijumos,
kad iesniegtas nepatiesas zinas par tiesibam uz
prieksnodokla atskaitiSanu. Augstakas tiesas Se-
nata Kriminaltiesibu departaments 2013. gada 26.
marta lémuma lieta Nr. SKK-3/2013 izskaidrojis,
ka zaudejums budzeta tiek nodarits ar bridi, kad
parmaksatais nodoklis reali izmantots, lai segtu
nakamajos taksacijas periodos valsts budzeta
maksajamo pievienotas vertibas nodokli, citus
nodoklus vai segtu nodoklu un nodevu paradus.
Kamér nav konstatéta parmaksata nodok]a reala
izmantoSana, nodarjjums kvalificgjams ka nepa-
beigts Kriminallikuma 218. panta otraja dala pa-
redzgtais noziedzigais nodarjjums. Krapsana bis
pabeigta ar bridi, kad nodok]u maksatajs sanems
budzeta Iidzeklus sava konta vai izmantos, lai
segtu nakamajos taksacijas periodos valsts bu-
dzeta maksajamo PVN, citus nodoklus vai segtu
nodoklu un nodevu paradus.

Kwvalificgjot noziedzigo nodarjjumu ka krap-
Sanas méginajumu, ir japiemero Kriminallikuma
15. panta tresa dala — kriminalatbildiba iestajas
tikai par smagiem vai seviski smagiem noziegu-
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miem, t. i. personu grupa péc ieprieksgjas vie-
nosanas, liela apmeéra, organizeta grupa. Turklat,
noziedzigais nodarTjums nav turpinats no vainiga
gribas neatkarigu iemeslu dg].

Petfjuma akcenteta arT atbilstosajos likumos
noteikto prasibu ietekme uz nodarfjuma kvalifi-
kaciju. Proti, PVN nodoklu krapsanas gadijumus
interpreté saskana ar PVN likuma 109. panta ceturtas
dalas nosacijumiem, kur reglamentgta parmaksata
nodokla atmaksasanas kartiba: ,,Beidzoties tak-
sacijas gadam, Valsts ienémumu dienests $a panta
treSaja dala mingto parmaksu atmaksa registréta
nodokla maksataja noraditaja bankas konta 10
dienu laika p&c tam, kad Valsts ieneémumu dienests
apstiprinajis parmaksato nodokla summu par
taksacijas gadu”, kas paredz, ka Valsts ieneémumu
dienests pienem lémumu, veicot iesniegto PVN
deklaraciju parbaudi, atmaksat parmaksato nodokli
vail neatmaksat, t. 1. PVN nodoklis netiek atmaksats
no vainiga gribas neatkarigu apstaklu dé|l — nav
izdevies sasniegt nodomato noziedzigo rezultatu.
Kriminallikuma 177. un 218. panta paredz&tie
noziedzigie nodarfjumi neveido noziedzigo
nodarfjumu idealo kopibu. Gadijuma, ja vainiga
persona ir izvairfjusies no nodoklu vai nodevu
nomaksas, ka arf, maldinot Valsts ienémumu
dienestu vai citu institiiciju, kas administré nodevu
vai nodoklu iekas€Sanu, pieprasijusi it ka parmak-
satd nodokla/nodevas atmaksu, izdarttais kvalifi-
cgjams ka krapsana (KL 177. pants) un izvairiSanas
no nodoklu un tiem pielidzinato maksajumu
nomaksas (KL 218. pants) reala kopiba.

Augstakas tiesas Kriminallietu departaments
2015. gada 12. februara Iémuma lieta Nr. SKK-
12, noradija, ka, nodalot krapSanas sastavu
no izvairiSanas no nodoklu nomaksas sastava,
ir jaizverte, vai uzp€mums ir nodarbojies ar
saimniecisko darbibu —tas ir pamats, kas turpmak,
lemjot par noziedziga nodarfjuma kvalifikaciju,
nosaka, vai ir notikusi izvairisanas, vai noziedzigs
nodarfjums kvalificgjams ka krapsana'®. Batiska
atSkiriba, kas norobezo $os divus noziedzigos
nodarfjumus, izpauzas taja apstakli, ka, izdarot
krapsSanu, vainiga persona iegiist sveSu mantu, t.
1. valsts budzeta lidzeklus PVN veida, savukart
izvairoties no nodokJu nomaksas, vainigas
personas darbibas vai bezdarbibair verstauzto, lai
neatdotu savu mantu citam, t. i. komercdarbibas
rezultata, iekas€tos PVN lidzek]us no gala pircgja
patur sava riciba (pilna apméra vai dalgji),
neparskaitot tos valsts budzetam'.

Atklajot noziedzigos nodarjjumus, nozimigas
var bt arvalstu literatiira noraditas pazimes, kas
var liecinat par nodoklu krapsanu?:

1) Uzpe@muma vadiba neizprot tirgus un precu
aprites tendences, vai ari biezi tiek nomainiti
valdes locekli. Neskatoties uz to, ja krapsanas
organizg un veic loti mazs personu skaits, PVN
krapsanas sh&ma nepieciesama dalibnieku
daudzveidiba, lai sadalitu ieguvumu,
samazinatu atbildibu, un galvenokart, lai
apgrutinatu izmekl€Sanu, lidz ar to kopgja
pazime ir iesaistito pusu daudzveidiba. Ka ari
piegadataju un pircgju — dalibnieku, kas veic
PVN krapsanu atra nomaina.

2) Uzpeémums biezi izmaina darbibas sféras
un aprité esoso precu veidus. Dazas preces
vai komercdarbibas veidi ir riskantaki neka
citi, bet teorétiski krapSanu var attiecinat
uz visiem precu veidiem, un krapnieki atri
un viegli pilnveido savas darbibas, kamér
vien vinu riciba ir krapSanai nepiecieSamas
struktiras. Tapat ir japiezimg, ka dazas
shémas funkcioné bez jebkadam precém,
bet tikai ar faktdirrékinu un naudas plasmu
palidzibu.

3) Krapsanas shému mehanisma viena no
kopigam pazimé&m ir darjjumu starptautiskais
raksturs. Sads krapSanas veids gandriz
vienmér nevar biit veikts tikai nacionala
limeni, un taja ir iesaistiti vismaz divu ES
valstu personas. [znémumi ir viltota eksporta
gadfjumi, viltotas ES piegades un PVN
neregistrésana.

4) PreCu apgrozijuma ieve€rojams piecaugums
1sa laika.

5) Piedavajumi p&c pasu iniciativas tiek nosttiti
tirgl maz pazistamiem uzp@mumiem, kas
garant€ lielu pelnu.

6) Darfjumi, kas atkartojas ar vienadu vai
zemaku preces vertibu un nelielu vai
pastavigu pelnu, piem&ram, viens eiro par
vienu preces vienibu.

7) Nenodrosinats aizdevums ar parak lieliem
procentiem  vai parak  apgriitinoSiem
nosacijumiem.

8) Rikojums parskaitit naudas summas treSajam
personam vai uz ofSora kontiem.

9) Darfjumi ar vertigam, mazgabarita precem.

10) Ienakoso lidzeklu nekavejoss parskaitijums
uz viltus uzn@mumu kontiem.

11) Tadu kontu esamiba, kas tiek izmantoti
tikai, lai sapemtu un parskaititu lielas naudas
summas.

12) Maksajuma metodes — finansu plismas
tieck organizétas loti piesardzigi, arvien
vairak atdalot no precu plismas: parasti
maksajumi tiek veikti internetad un notiek
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naudas parvedumi uz banku kontiem tresajas
valstis. Naudas pliisma parasti notiek pretgja
virziena salidzinajuma ar precu plismu: var
pamantt, ka krapsanas shémas dalibniekiem
ir nepiecieSama nauda pirms tiek sanemtas
preces vai pakalpojumi, kas ir aizdomigu
darjjumu indikators.

13) Uznémuma kopgjais naudas apgrozijums ir
samera liels, bet konta atlikums attieciba pret
apgrozijumu ir nesamerigi zems.

14) Samera lielu naudas summu iznemsana no
konta.

15) Uznémums nepublice ikgadgjas atskaites un
veic darbibas, kas neatbilst ta korporativiem
mérkiem.

16) Nekavgjoties tiek apmaksati tadi rekini, kas
neatbilst uznémuma finansu iespgjam.

17) Trukstobligato datu faktiirrekinos, piem&ram,
PVN maksataja numurs, datums utt.

18) Uznémumu vada arvalstnieki, kas ieprieks
nav ienémusi vadoSus amatus un kuriem nav
deklarétas adreses uznémuma registracijas
valstl.

19) Rekins par uzn€émuma darbibu biezi vien
neatbilst uznémuma darbibai.

20) Tada apjoma aizdevumu sanemsana, kas ir
lidzvertigs atgrieztajai PVN summai (shémas
sakotngjai finansésanai).

Misdienigai pieejai, apkarojot un noveérsot
nodok]u krapsanu, jakoncentréjas uz nodoklu
maksataja uzvedibas analizi, un tas pamata ir
riska parvaldiSanas atbilstibas pastiprinata
izmantosana nodoklu maksataju kontroles
procesa. Attiectba uz nodoklu maksataja
nestandarta vai neatbilstoSu uzvedibu nodoklu
administracijai jaizvelas atbilstosi,,instrumenti”
un lidzekli, lai korigétu nodoklu maksataja
darbibu atbilstosi likumam un novérstu
krapniecibas iesp&ju. Metodes var ietvert dazada
veida novérSanas un represivos lidzeklus, tas
var biit arT normativo aktu vienkarSoSana,
informéSana, komunikacija, horizontala
noverosana, vienpusgja noveéroSana, nodoklu
audits, datu ticamibas parbaudes, tematiskas
parbaudes, izmekle$ana. Metodes izvéles kartiba
tieck piemérotas attieciba uz vienu nodoklu
maksataju grupu vai grupam, kuru starpa pastav
darTjumi ar iesp&jamu krapniecisku shemu PVN
joma. Vairaku preventivo lidzeklu vienlaiciga
piem@rosana attieciba uz aizdomigo nodoklu
maksataju vai nodoklu maksataju grupu ne
tikai apstadinas talako krapSanu, bet arT butiski
atvieglos iesp&jamas izmekléSanas darbibas.
Parastinodokluadministracijareagéuzincidentu.

Bet, izmantojot riska parvaldiSanas atbilstibas
stiprinasanu, nodoklu administracijas darbibas
attieciba uz visiem nodoklu maksatajiem biitu
strukturétas un sistematiskas.

Secinajumi

1) Tipiskakas nodok]u krapsanas var iedalt tris
veidos:

1.1. neuzradot (slépjot) pilna apmera ar nodokli
apliekamo objektu — gramatvediba neuzskai-
titi ienakumi (ienakumi skaidra nauda), laboti
dati kases sistemas, kases aparatos;

1.2. nepamatoti palielinot priekSnodokla
atskaitljumus, izmantojot pievienotas
vertibas nodokla sistemu, izveidojot
fiktivu uzp€mumu kedes;

1.3. nepamatoti pieprasot atmaksat no valsts
budZeta pievienotas vértibas nodokli,
pamatojoties uz viltotiem dokumentiem.

2) lIzplatitakais nodoklu krapSanas veids ir
krapsana ar pievienotas vertibas nodokli.
Latvijas PVN sisttma ir izveidota un
harmonizgta atbilstoS$i vienotai Eiropas
Savienibas politikai attieciba uz $o nodokli.
Iespgjamie trikumi PVN sistéma var radit
iesp&ju negodpratigi to izmantot un veikt
nodoklu krapsanu.

3) Noskirot izvairiSanos no nodok]Ju nomaksas,
par kuru noteikta atbildiba KL 218. panta, no
nodoklu krapsanas, kas reglamenteéta KL 177.
panta, noteico$a ir noziedziga nodarijjuma
sastava objektivo pazimju izpausmes
preciza noskaidroSana un pieradiSana.

4) Izvairoties no pievienotas vértibas nodokla
nomaksas atbilstosi KL 218. pantam,
noziegums var izpausties tikai ar personas
aktivam darbibam, samazinot $§1 nodokla
bazi (ar nodokli apliekamo objektu) un $adi
samazinot aprékinamo un valsts budzeta
iemaksajamo nodokla apméru, proti,
tieck samazinata ar PVN aplickama baze,
izmantojot tiesibas atskaitit priekSnodokli
par reali neveiktiem darjjumiem. Nodoklu
krapsana saskana ar KL 177. pantu
izpauzas ka personas aktivas darbibas, bet
jau iegiistot sava riciba fiktivi izveidoto
pievienotas vertibas nodokla parmaksu.
Zaud&jums budzetam tiek nodarits ar bridi,
kad parmaksatais nodoklis reali sanemts vai
izmantots, lai segtu nakamajos taksacijas
periodos  valsts budzeta  maksajamo
pievienotas vertibas nodokli, citus nodoklus
vai segtu nodoklu un nodevu paradus.
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5) NoverSot un apkarojot nodoklu krapSanu, riska parvaldiSanai var nodroSinat efektivu

iestazu riciba ir iesp&ja pielietot gan admi- nodoklu krapsanas PVN joma noverSanu,
nistrativus, gan kriminaltiesiskus prettiesis- identific€Sanu un partraukSanu, vienlaikus
ku darbibu ierobezosanas panemienus. liela nozime ir sabiedribas informé&tibai par
6) Autore uzskata, ka tikai sistémiska pieeja ieguvumiem no nodoklu nomaksas.
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Abstract

In the present article the author has considered in a concentrated form the essence of the tax fraud
phenomenon, the responsibility for which is determined by the legislation, both in administrative and
criminal order — in accordance with 218 (tax avoidance) and 177 (fraud) acts.

36 ADMINISTRATIVA UN KRIMINALA JUSTICIJA 05 76




The aim of the present research is to consider the problems of tax violation, to systematize the
issues related to the qualification of criminal acts in the area of taxation at establishing the fact of
fraud with value added tax.

The author systematized the elements of criminal acts’ compounds — fraud and tax evasion, the
importance of the aspect of separating fictitious and real transactions during their classification, as
well as addressed issues related to the offense ascertaining at the stage of its ending, in case of fraud
with value added tax.

There have been no previous investigations found on researching the phenomenon of tax fraud in
Latvia through the prism of analysis of prevalence cause, types on manifestation of the phenomenon
and ways of preventing and dealing with it. While researching the phenomenon of tax fraud, the
author intends to examine the problem in greater details.

The main conclusion, which relates to fraud with value added tax, is the fact that the Law system
on Value Added Tax itself enables the unfair taxpayer to commit fraud. The lack of clear approach
and criteria for the qualification of tax fraud has a negative impact on the effectiveness of preventing
and dealing with this criminal act.

AHHOTAIUA

B crarbe aBTOp paccMaTpuBaeT B KOHIICHTPUPOBAHHOM BHUJE CYTh (DEHOMEHA HAJOrOBOTO
MOIIICHHIYECTBAa, OTBETCTBEHHOCTh 3a KOTOPOE IMPEMyCMOTpPEHA 3aKOHOAATEILCTBOM KakK B
AIMUHUCTPATUBHOM TIOPSIIKE, TAK M B YTOJIOBHOM COTJIACHO CTaThsM 218 «YKIOHEHWE OT yIUIAThI
Hajoro» u 177 «MollleHHHYECTBO» YTOJI0BHOIO 3aKoHa JlaTBuu.

Llexp naHHOTO WCCIEAOBAaHUS — PACCMOTPETh TNPOOIEMaTHKy HAJOTOBBIX HapyIICHHH,
CHUCTEMaTH3UpPOBaTh BOIMPOCH], CBA3aHHbIE C KBaMH(HUKANWEH TPECTYNMHBIX IesHUN B cdepe
HaJIOTOBOTO OOJOJKEHHUS TMPH KOHCTaranuu (hakTa MOIICHHHYECTBA C HAJOTOM Ha JO0OaBICHHYIO
CTOUMOCTb.

ABTOpPOM CHUCTEMaTH3UPOBAHBI AJIEMEHTHI COCTABOB MPECTYITHBIX JCSHUIA — MOIICHHUYECTBA H
YKJIOHEHHS OT YIIJIaThl HAJIOTOB, MTOKa3aHa BAKHOCTh acIleKTa pa3/ieieHnss (PUKTUBHBIX U PEabHBIX
C/IEJIOK MPU KBATH(HUKAIINH, a TAKIKE PACCMOTPEHBI BOIIPOCHI, CBS3aHHBIC C KOHCTATallueH MOMEHTa
3aKOHYEHHOCTH MPECTYIUICHHS PU MOIICHHUYECTBE C HAJIOrOM Ha T0OABICHHYIO CTOMMOCTb.

UccnenoBanusi (peHOMEHa HAJOrOBOTO MOIICHHUYECTBA uepe3 MpHU3MYy aHaiu3a NpPUYHH
pacnpocTpaH€HHOCTH, BUJOB TPOSIBICHUS JTaHHOTO ()EHOMEHA W CIIOCOOOB MPEJAOTBPAILICHHS U
00pbObI ¢ HUM B JlaTBUM OTCYTCTBYIOT. ABTOp B IPOILECCE UCCIIEAOBaHMs (PEHOMEHA HAJOrOBOTO
MOIIICHHUYECTBA IUIAHUPYET OoJiee JETalbHO PacCMOTPETh JaHHYH MpolneMaTuky. OCHOBHOE
3aKJTIOYCHHE, KAacaroIIeecsi MOICHHUYECTBA ¢ HAJIOTOM Ha TOOABIEHHYIO CTOMMOCTB, — 3TO (DaKT,
YTO CaMa CHCTeMa 3aKoHa O HaJore Ha JOOaBIEHHYIO0 CTOMMOCTE TTO3BOJISIET HE3aKOHOTIOCTYIITHOMY
HaJIOTOIUIATENBIINKY COBEPIIATh MOIIEHHNYECTBO. OTCYTCTBHE OAHO3HAYHOTO MOAX0AA M KPUTEPHEB
MpH KBAMH(HUKAINK HAJIOTOBOTO MOIIEHHUYECTBA HETaTHBHO CKa3biBaeTcs Ha 3(pQeKTuBHOCTH
MIPEIOTBPAIEHUS ¥ OOPHOBI C TAHHBIM TPECTYITHBIM JCSTHIEM.
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OF EUROPEAN CONVENTION ON HUMAN RIGHTS

Ph.D. Tsveta Markova,

Associate Professor of St. Cyril and St. Methodius University of Veliko Turnovo, Bulgaria

I. Introduction

The research aims at analysis and assessment
of the changes introduced to the administration
of justice in the Republic of Bulgaria as a
consequence of resolutions adopeted by the
European Court of Human Rights' in Strasbourg
and especially this part of the case-law of the
Court pertaining to cases of violation of Art. 6
of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.

II. Obligations for the state to enforce the
final resolutions of the Court

Bulgaria ratified the European Convention
on Human Rights (“ECHR”, “Convention™) in
1992 and accepted the Court’s jurisdiction by
virtue of this ratification. Under Article 46 of
the Convention, the Member States have the
international legal commitment to implement
the final resolutions of the Court pertaining
to violations of the Convention. Adopting the
necessary measures forimplementioniscontrolled
by the Committee of Ministers of the Council of
Europe ( “CM”, “Committee of Ministers”). The
Member States have a contractual obligation to
remedy established violations of the Convention
but have some discretion in regards to the means
of so doing. Resolutions against the Republic
of Bulgaria, posing most serious problems are
dealt with by CM in “procedure of intensifeid
monitoring”.

Some of the more significant measures for
implementing the resolutions of the ECHR are

as follows: reforms in the criminal proceedings
regarding the implementation and control of
measures of resatraint restricting the right
to freedom?; the introduction of a number of
additional procedural safeguards in criminal
proceedings®; payment of expenses for an
interpreter in criminal proceedings*; overcoming
barriers to relatives of crime victims to participate
fully in pre-trial proceedings’, some problems
related to access to fair hearing®; amendments
to the Law for Foreigners in the Republic of
Bulgaria (FRBA) introducing safeguards in
taking compulsory administrative measures on
the grounds of defence of national security’;
the amendments to the FRBA and to the Law
for the Bulgarian Identification Documents
pertaining to the prohibition to leave the territory
of the Republic of Bulgaria®; introduction of the
‘absolute necessity’ standard in the Ministry
of Interior Act (MIA)’ the introduction of
adequate safeguards in imposing restriction to
personal freedom in the case of confinement to a
psychiatric clinic (Health Act)'?; the amendments
to the Act on the Liability for Damage Incurred
by the State and the Municipalities (ALDISM)
pertaining to the amount of state fees due during
proseedings under its provisions'!; introduction
of a right of appeal against imprisonment for
up to fifteen days under the provisions of the
Decree on Petty Hooliganism'?; the new MIA
provisions on maintaining record base with data
of persons “with criminal record who hav not
been convicted”'?; development of jurisprudence
on complaints about poor prison conditions
(abundant practice of national courts on claims for
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damages under Art. 1 of ALDISM); amendments
to art. 75 of the Implementing Regulations of the
Law on Execution of Sentences and Detention
regarding the examinatioin of the contents of
the prisoners’ correspondence'®; improving the
procedures for appeals of orders prohibiting the
holding of meetings, rallies or demonstration;
the introduction of a means of compensating
the damages from violations of the right to hear
cases within a reasonable time'’; inclusion in the
ALDISM of judicial compensatory remedy for
cases of imprisonment in violation of Art. 5 of
the Convention'; solving individual problems
relating to the right to family life'’; to freedom
of religion'8; right of access to court!’; right of
property?’; rights of prisoners and detainees in
custody?'.

1. FAZLIYSKI V. BULGARIA

A. The procedure for applicant’s
dismissal from MIA

Since 1995 the applicant was an official in
the Ministry of Interior in the National Security
Directorate with the rank of major. His duties
include counterintelligence, recruitment and
management of secret agents, collecting and
disseminating information from secret sources,
secret surveillance and others. In November
2002 a proposal was made for the dismissal of the
applicant, prompted by an internal investigation
which established indications that the applicant
was engaged in fish farming — outside his duties
in the Ministry and that he had tried to resolve
disputes with his employees by threatening them
with his post. It is believed that such activities are
incompatible with the duties of an officer from
the National Security Directorate and denigrate
the reputation of the service. The proposal was
not accepted due to insufficient evidence. On
March 6, 2003 the Director of National Security
Directorate sent a letter to the head of the
Psychology Institute of the Ministry of Interior
proposingtheapplicanttoundergoapsychological
assessment pursuant to Instruction Ne [-37. The
applicant undergoes a psychological assessment
on April 16, 2003. It consists of a psychological
test, an interview and a polygraph test. The
psychologist who carried out the assessment
described the results of their observations and of
the polygraph test and expressed the opinion that
the applicant was mentally unfit to work for the
Ministry of Interior. The document is classified

and the applicant is not allowed to read it. On
June 5, 2003 the Director of the National Security
Directorate propeses to the Minister of Interior
to dismiss the applicant from his post under Art.
253, §. 1, p. 5 of the Ministry of Interior Act of
1997 and Art. 251, §. 1, p. 6 of the Implementing
Regulations. By his order of 27 June 2003, the
Minister of Interior dismissed the applicant on
the grounds of the legal provisions mentioned in
the proposal.

B. Appeal trial proceedings

On 26 August 2003 the applicant sought
judicial review of the Minister’s order. He argued,
inter alia, that it is not properly motivated and
that the psychological assessment on which it
was based was not objective. In the proceedings
before the Supreme Administrative Court, the
Ministry subitted a copy of the psychological
assessment of the applicant. From then onwards
the proceeings are classified, apparently because
the materials on the case include a clssified
document. With a Decision of 11 October 2004
(dec. Ne 50 of October 11, 2004 on adm. case Ne
65/2003 C, SAC, V p.), the three-member panel
dismissed the applicant’s appeal, finding that there
have been no violations of the procedural rules in
the proceedings for his dismissal. The panel also
states that it has no jurisdiction to consider the
results of the psychological assessment carried
out by the Psychology Institute of the Ministry of
Interior. Under the provision of Art. 251, §. 1, p. 6
of the Implementing Regulations of the Ministry
of Interior Act of 1997, these assessments amount
to irrefutable evidence of unfitness for work in
the Ministry and the Psychology Institute of the
Ministry is the only authority competent to decide
in such matters. The applicant appealed the legality
of the decision of the three-member panel that the
Psychology Institute of the Ministry is the only
body competent to carry out such assessments and
that the court cannot control the correctness of the
opinion expressed by the Institute. In additional
notes submitted on March 9, 2005, he stated that
in a Decision of 8 February 2005, another panel
of the Supreme Administrative Court stated that
the assessment of mental fitness to work in the
Ministry should be subject to judicial review.
With a final decision of May 17, 2005 (dec. Ne
12 of May 17, 2005 by adm. case Ne C 4/2005,
SAC, 5-member panel) a five-member panel of
the Supreme Administrative Court dismissed the
appeal. It stated, inter alia, that the procedure
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for psychological assessment had been properly
carried out and that the three-member panel had
rightly pointed out that it cannot exercise control
over the said assessment. Since the proceedings
were classified, the applicant was unable to
obtain copies of the decisions of the Supreme
Administrative Court. On December 5, 2005 he
asked the court to issue certificates containing the
operative part of the decisions and the subject-
matter of the case. The chairman of the five-
member panel hearing the case granted the request
and on December 7, 2005 the applicant was issued
two certificates, one pertaining to the decision of
the three-member panel and the other pertaining to
the decision of the five-member panel.

C. Declassification of the decisions of
the Supreme Administrative Court

On August 30, 2006 a commission appointed
by the President of the Supreme Administrative
Court declassified the minutes of the hearings
before the three-member and five-member panels,
as well as their decisions. It did this in compliance
with art. 50, §. 3 pt. 2 of the Implementing
Regulations of the Law on Protection of Classified
Information of 2002, which stipulates that the
level of classification should be changed if it was
wrongfully determined.

The applicable national law Art. 120 of the
1991 Constitution — reads as follows: courts
shall review the legality of acts and actions of
administrative bodies.

D. Judgement of the Court

It should be noted that under Art. 19 of the
Convention, the Court’s obligation is to ensure
compliance with the obligations assumed by
the Contracting Parties to the Convention. The
Court is not an appellate court in relation to
national courts® and it is not its role to examine
the factual or legal errors allegedly committed
by these courts unless and insofar as they
violate the rights and freedoms protected by the
Convention?. Hence, the Court cannot determine
whether the applicant’s dismissal from his post is
lawful, or whether the decisions of the Supreme
Administrative Court concerning the dismissal
are correct in terms of Bulgarian law. The
Court’s task is limited to examining whether the
proceedings before the Supreme Administrative
Court were carried out in accordance with Art. 6
§. 1 of the Convention.

One of the cases guarantees provided in cases
solving a legal dispute is that the “court” hearing
the case must be competent to examine all the
facts and legal issues related to that dispute **.

In carrying out this review, the Court must
take into account the fact that when approving
the applicant’s dismissal from his post, the
Minister of Interior did not exercise his right of
discretion. There is nothing wrong in that the
assessment was conducted by an expert hired
by the Institute of Psychology of the Ministry®.
Art. 6 §. 1 of the Convention does not prevent
national courts from relying on expert opinions
prepared by specialized bodies in resolving
disputes before them when this is required by the
nature of the issues?. However, the motives of
the three-member and five-members panels of
the Supreme Administrative Court show that they
not only took into account the assessment carried
out by the Institute, but considered themselves
bound by it and refused to control it in any way.

The Court must therefore consider whether
the assessment of the Institute itself has been
subject to direct examination by the court?.
This is obviously not the case — the Supreme
Administrative Court has explicitly stated that
such assessments are not subject to any form of
control.

It is also true that this Court, albeit in different
contexts, has found that the legitimate concerns
about national security can justify restrictions of
therights set forth inart. 6 §. 1 of the Convention?.

Regardless, neither the Supreme
Administrative Court in its reasoning, nor the
Government in their statements, are trying to
justify this denial of fair hearing with proper
jurisdiction on grounds of legitimacy of the
pursued aim or of proportionality.

Therefore, there hasbeen a violation of Art. 6 §.
1 of the Convention on these grounds. However, it
should be emphasized that, although related to the
general requirement of fairness, the requirement
ofart. 6 §. 1 for public pronouncement of the court
decision has its own independent significance.
Hence, the fact that the applicant was able to get
access to the aforementioned decisions at the
Registry of the Supreme Administrative Court
and to exercise his right to appeal cannot be
considered material and decisive. What matters
ultimately is whether these decisions were made
available to the public, in one form or another.

In the case at hand, on the grounds of the
classified nature of the proceedings, the decisions
of the three-member and five-members panels
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of the Supreme Administrative Court were not
pronounced publicly. In addition, the case files —
including those decisions — were not available
to the public and the applicant was not able to
receive copies of them. The decisions were
declassified on 30 August 2006, more than a
year and three months after the conclusion of the
proceedings, apparently on the grounds that they
were incorrectly classified. The conclusion is
that the decisions of the Supreme Administrative
Court were not given any form of publicity for a
considerable period of time, and that no proper
and convincing justification for this situation has
been offered.

In relation to this, it should be noted that on
a case concerning deportation on grounds of
national security, this Court held that the complete
concealment of the court decision from the public
in its entirety could not be considered justified. It
emphasized that the publicity of court judgments
aims at ensuring the control over the judiciary
by the public and is a basic means of protection
against arbitrariness. It points out that even in
cases that are undoubtedly related to national
security, such as those associated with terrorist
activities, some Member States have chosen to
classify only those parts of the decisions whose
disclosure would threaten national security or the
safety of others, thus illustrating that there are
techniques that could respond to the legitimate
security concerns without completely denying
fundamental procedural guarantees such as the
publicity of court decisions®.

Taking into account all of the above, it is
considered that there has been a violation of
Art. 6 § 1 of the Convention as the Supreme
Administrative Court has refused to exercise
control over the assessmentt of the mental fitness
of the applicant and has not provided any form
of publicity of its decisions on the applicant’s
case.

IV. Conclusion

In accordance with this Resolution of 16 April
2013 on FAZLIYSKI AGAINST BULGARIA
(Application Ne 40908/05), during the next few
years amendments have been introduced in
the case-law of the courts for hearing cases of
dismissal of employees under the provisions of
Ministry of Interior Act and the Implementing
Regulations for the MIA repealed with § 1 of
the transitional and final provisions of Decree No
207 of July 18, 2014. The panels of the Supreme
Administrative Court examine the expert
assessments of the Psychology Institute of the
Ministry of Interior within the judicial control
over the legality of the individual administrative
act.

For the sake of the completeness and scope
of this study, a note should be made on the
unsatisfactory level at which national courts
apply the ECHR on basic procedural safeguards
such as the publicity of judgments. Differences
persist regarding the application of the principle
of publicity of the trial due to the fact that some
cases are not classified, but others continue to
be heard behind closed doors on the premises
that they contain classified information. The
classification of information related to the
psychological assessment of employees of the
Ministry of Interior has not been provided for
in §1 of the Law on Protection of Classified
Information. Therefore, without reasonable
grounds to suggest that there is a threat to national
security, prerequisites for violation of Art. 6 § 3
of the Convention are created.

Amendments have also been made to the
secondary regulatory framework by adopting
Decree Ne 207 of 18 July 2014 for the adoption
of the Rules of Organization and Operation of the
Ministry of Interior — SG. 60 of July 22, 2014,
effective as of 22 July 2014.
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Anotacija

Cilvektiesibu ieverosana saskana ar Eiropas Cilvektiesibu konvenciju ir viens no svarigakajiem
Eiropas Savienibas kopgjas politikas veidoSanas un pakapeniskas attistibas prieksnoteikumiem.
Mingta prioritate ir iesp&jama tikai tad, ja dalibvalstis un to iestades vienveidigi un konsekventi
ievero konvencija un tas protokolos noteiktas prasibas, saskana ar Monteskjé noteikto varas dalisans
principu dazadas sabiedrisko attiecibu jomas.

Galvena uzmaniba raksta pieversta Eiropas Cilvektiesibu tiesas 1€mumam saistiba ar S§is
konvencijas 6. panta parkapumu, jo konkrétajam lémumam par tiesibam uz taisnigu tiesu biitu jatstaj
paliekosa ietekme uz nacionalo tiesu praksi. Jautajums ir aktuals, jo skar stabilitati un labklajibu
Eiropa, konteksta ar migracijas dinamiku un geopolitisko attistibu.

AHHOTALIUA

VYBaxkeHHUE IIpaB 4YelIOBEKa B COOTBETCTBUU C EBpONENCKON KOHBEHLUEH [0 IpaBaM 4YeJIOBEKa
SIBIISIETCS. HEOOXOAMMBIM YCIIOBHEM JUIsi (OPMUPOBAHUS M TPOTPECCUBHOTO PAa3BHTHS 0OLICH
nonutuku EBpomneiickoro Coroza. JlocTikeHue 3TONH MPHUOPUTETHON 3a/1aud BO3MOKHO TOJIBKO HA
OCHOBE PaBHOTO M JOOPOCOBECTHOTO BBIMIOJTHEHUS] KOHBEHIIMU 1 ITPOTOKOJIOB K HEH TrOCyJapcTBaMu
1 UX OpraHaMu B COOTBETCTBUU C HU3JI0KEHHBIM III.MOHTECKbE NMPUHLMUIIOM pa3/eieHUsl BIacTeil
B pa3snuuHbIX cdepax oOmecTBeHHBIX OTHOMmEHWH. OCHOBHOW TE3UC JAHHOM cTarbu: CT. 6
EKIIY sBnsieTcss akTyanbHOM A7l CTAOMJIBHOCTH M TPOIBETAHUS €BPOIEHCKOTO MOIUTHYECKOTO
MIPOCTPAHCTBA B KOHTEKCTE TUHAMUKU MUTPALMU U T€ONOIUTUYECKUX MTEPCIIEKTUB.
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Dr. iur. Ivars Kronis,

Baltijas Starptautiskas akadéemijas asocietais profesors,
Rigas Stradina universitates Juridiskas fakultates vadosais pétnieks, Latvija

Ievads

Juridiskas personas maksdtnespéjas process
ir tiesiska rakstura pasakumu kopums, kura
ietvaros no parddnieka mantas tiek segti kreditoru
prasijumi,laiveicinatuparadniekasaistibuizpildi.
Tapec kreditoru prastjumi ir viens no galvenajiem
jautajumiem juridiskas personas maksatnespéjas
procesa. Saja raksta analizgtas tas tiestbu normas,
kas regul@ kreditoru prasijumu iesnieg§anu un to
parbaudi, administratora [@mumus par kreditoru
prasfjumiem, ka arT kreditoru prasjumu
registréSanu un siidzibas saistiba ar kreditoru
prasijumuatzisanu, neatziSanuvaidalgjuatzisanu.
Balstoties uz tiesisko regulgjumu, teorijas un
likuma pieméroSanas prakses atzinam, detalizeti
pétits jautajums par kreditoru prasijumu juridisko
personu maksatnespgjas procesa.

Latvijas tiesibu zinatnieki art agrak ir pétijusi
kreditoru prasijumu tiesisko saturu, tomér tas ir
analizets saméra 1si. Tapéc kreditoru prasijumu
teor€tiska analize un likuma piemérosanas prakses
izpete ir aktuala miisdienu maksatnespgjas tiesibas.

Raksta nav analiz€ti Finansu kapitala tirgus
komisijas uzraudziba esosajiem finansu un kapi-
tala tirgus dalibniekiem noteiktie maksatnesp&jas
procesa specialie noteikumi.

Petijuma empirisko bazi veido zinatnieku
pettjumi, periodika, tiesibu akti, judikatura, cita
publiski pieejama informacija. P&tljuma izman-
tota analitiska, salidzinosa un deduktiva pé&tnie-
cibas metode.

Raksts ir sekojosi strukturéts: I. Kreditoru
prasijumu pieteikSanas visparigs raksturojums;
II. Kreditoru prasijumu formali juridiskas pra-
sibas; III. Kreditora statuss un stdzibas par
prastjumiem.

I. Kreditoru prasijumu pieteik§anas
visparigs raksturojums

1. Kreditoru prasijumu pieteik§anas nozime.
Speka esosa 2010. gada Maksatnespéjas likuma'
(turpmak — MNL) C sadalas “Juridiskas personas
maksatnespéjas process” Xl nodala “Kreditoru
prasijumi” (sk. MNL 73.-80. p.) regul@ti jautaju-
mi, kas skar kreditoru prasijumu iesniegSanu un to
parbaudi, administratora lemumus par kreditoru
prasijumiem, ka art kreditoru prasijumu registré-
Sanu un sudzibas saisttba ar kreditoru prasijumu
atzisanu, neatzisanu vai daleju atziSanu. Turklat
parrobezu maksatnespgjas gadijuma specialie
noteikumi noteikti Padomes Regula (EK) Nr.
1346/2000 (2000. gada 29. maijs) par maksatne-
spejas proceduram (turpmak — Regula)®.

Juridiskas personas maksatnespgjas procesa
pasludinasana rada ne tikai paradniekam, bet
arl kreditoriem noteiktas sekas, jo apstajas
aizdevuma  (kredita) lietoSanas  procentu
picaugums, likumisko procentu pieaugums,
ligumsoda pieaugums (taja skaita procentos
izteikta ligumsoda pieaugums), nokav&juma
naudas pieaugums (nodoklu prastjumiem tiek
apturéta tas nokav€juma naudas aprékinasana,
kura tiek noteikta ka procentu maksajums par
nodok]u, nodevu un soda naudas samaksas
termina nokav&jumu) (sk. MNL 63.p. 1.d. 3.p.).

Janemveéra, ka galvojumasaistibaneizbeidzas,
ja galvenas saistibas neizpildiSana un tas
izbeigSanas pamatojas tikai un vienigi uz galvena
paradnieka maksatnesp&ju un tam negativajam
sekam, kadas uz likuma pamata ir saistitas ar o
Ipaso galvena paradnieka tiesisko stavokli®.

Ta, piem., Latvijas Republikas Augstaka tiesa
lieta Nr. SKC-178/2016°, analizgjot galvinicka
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atbildibu, atzina, ka galvinieckam jaatbild par
galvena paradnieka (juridiskas vai fiziskas
personas) neizpilditajam saisttbam ar1 tad, ja
pedgjais nonacis finansialas grutibas. Turpret
galvinieka atsvabinasana no pienakuma atbildét
kreditoram par galvena paradnieka saistibam tikai
ta iemesla d¢l, ka paradnieka sliktais finansialais
stavoklistonovedislidzmaksatnespgjai, irpretruna
ar galvojuma merki, tadejadi tiesas ieskata, ir
pamats tam, lai galvojuma mérkim pieskirtu
prioritati par galvojuma akcesoritati (papildu
saistibas raksturu). Minétas atzinas attiecinamas
gan uz gadijumiem, kad galvenais paradnieks
ir juridiska persona, gan uz gadijumiem, kad
galvenais paradnieks ir fiziska persona (sk. arT:
Latvijas Republikas Augstakas tiesas 27.04.2011.
spriedumu lieta Nr. SKC-86/2011)°.

Ar lieta Nr. SKC-178/2016 tiesa norada, ka
Civillikuma (turpmak — CL) normas, kas regulé
galvojuma institiitu (CL 1692.-1715.p.), paredz
divu veidu galvojumus: 1) neekspromisoriskais
galvojums (kad kreditoram ar prasibu vispirms
ir javérSas pie galvena paradnieka un tikai
pec tam pie galvinieka); 2) ekspromisoriskais
galvojums (kad galvinieks uzn€mies saistibu ka
pats paradnieks, $aja gadijuma galvinieks atsakas
no CL 1702. panta pirmaja dala paredzetajam
tiesibam prasit, lai kreditors vispirms vérsas
ar prasibu pie galvena paradnieka). L1dz ar to,
ievérojot ekspromisoriska galvojuma biitibu,
kreditoram nav pienakums veérst prasibu pret
galveno paradnieku un vins, iestajoties saistibu
izpildes terminam, ir tiesigs uzreiz versties pie
galvinieka, nemaz nevérSoties pret galveno
paradnieku.

Tiesas spriedums, ar kuru tiek pasludinats
juridiskas personas maksatnespgjas process, ir pa-
mats tiesvedibas apturéSanai mantiska rakstura
prasibas, kas ierosinatas pret paradnieku, ka art
pamats prasibas nodroSindjuma atcelSanai (sk.
MNL63.p.4.un5.d.,CPL215.p. 6.pk.). Savukart,
gadijuma, ja sprieduma izpildes lietvediba uz-
sakta pirms juridiskas personas maksatnespgjas
procesa pasludinasanas, ta izbeidzama (sk. MNL
63.p. 2.d. l.teik., CPL 563.p. 2.d.). Tadejadi,
likumdevejs nav paredzgjis atskirigu regulgjumu
kreditoru prasijumu iesniegSanas kartibai tiem
kreditoriem, kuri c€lusi prasibu tiesa®.

Armt MNL 118. panta “Kreditoru prasijumu
segSanas kartiba juridiskas personas maksatne-
spejas procesa’” noteikta kartiba un seciba, kada
tiek veikta maksatnespgjas procesa izmaksu un
kreditoru prasijumu segsana, kas maksatnesp&jas
procesa 1pasa statusa del butiski atskiras no Civil-

procesa likuma (turpmak — CPL) noteiktas, kad
izpildu, darbibas veic zvérinats tiesu izpilditajs’
(sk. CPL 621.-631.p.).

Lidz ar to, maksatnesp&jas process rada
alternativu sistému prasijumu apmierinasanai
maksatnespgjas apstaklos, ierobezojot kreditoru
tiesibas uz individualu ricibu®. Ta ka pats
paradnieks zaudé tiesibas rikoties ar mantu,
un tas ieglst administrators (sk. MNL 95.p.
1. un 2.d.), kreditori p&c juridiskas personas
maksatnespgjas procesa pasludinaSanas var
pieteikt savus prastjumus tikai administratoram,
kur$ tos pienem, registré un parbauda (sk. MNL
63.p.2.d. 2.teik., 65.p. 3.pk.). STkartiba ir saistosa
visiem kreditoriem.

Uz kreditoru ierobezojumiem neattiecas
Komerclikuma (turpmak — KCL) 170. panta
noteiktais par kreditora prasibu sabiedribas laba,
proti, sabiedribas kreditors, kur§ nevar panakt
sava prasijuma apmierinasanu no sabiedribas, var
celt prasibu sabiedribas (tatad maksatnesp&jigas
juridiskas personas) laba pret KCL 166.-169.
pantd minétajam personam, kuras nodarijusas
zaudgjumus sabiedribai un nav tos atlidzinajusas.

Ta, piem., Latvijas Republikas Augstaka
tiesa lieta Nr. SKC-2020/2013 atzina’, ka pasa
nozime KCL 170. pantam ir maksatnesp&jas
procesa, kad maksatnespgjigas sabiedribas
kreditori var celt prasibu sabiedribas laba pat
tad, ja maksatnespgjas administrators to necel.
Mingta tiesibu norma pieskir tiesibas sabiedribas
kreditoriem aizstavét savas intereses, prasibu
celot péc savas iniciativas. Tomér, sabiedribas
kreditors ir tiesigs celt prasibu pret attiecigajiem
subjektiem tikai tad, ja vienlaikus pastav abi
tiestbu norma noteiktie apstakli: 1) kreditors
nevar panakt prasijjuma apmierindSanu no
sabiedribas. Tatad kreditoriem, celot prasibu,
ir jaiesniedz pieradijumi, ka prasijjumu nevar
apmierinat; 2) atbildigie subjekti nodarito
zaud&jumu nav atlidzinajusi. Sis nosacTjums
ir tulkojams paplasinati, proti, kreditoram ir
tiesibas celt min&to prasibu, kamér sabiedribai ir
no zaudgjuma izrietosa uz KCL 166.-169. panta
pamata pastavosa prasijuma tiesiba pret attiecigo
subjektu'®.

Saja gadfjuma atbilstosi CPL 43. panta
pirmas dalas 10.p. no tiesas izdevumu (t. sk.
valsts nodevas) samaksas atbrivots ir tikai
administrators, prasibas, kas celtas to personu
laba, kuram pasludinats maksatnespgjas process.
Lai arT §ada kreditora prasiba ir maksatnesp&jigas
juridiskas personas laba, prasibu c€lusais
kreditors nebiis atbrivots no valsts nodevas. Sis
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noteikums ir atzistams par biitisku Sadas iesp&jas
izmantosanas Skersli, jo, neskatoties uz to, ka
kreditors jau nevar atgilit savu prasijumu, tapec
papildu terét nodevas nav gatavi.

Kreditora prastjums maksatnespgjas procesa,
pirmkart, ir versts uz to, lai noteiktu, kuri kreditori
drikst balsot procesa un ka tie drikst balsot
(atbilstosi kategorijai un prasijuma summai, ja
tas ir svarigi), un, otrkart, ienémumu sadales
noluka''. Tadél kreditoru prasijumu pieteikSanas
un to parbaudes procediira ir maksatnesp&jas
procesa galvena dala. Citiem vardiem, kreditora
prasijums ir lidzeklis, lai ne tikai pretend&tu uz
paradnieka naudas Iidzekliem, bet arT, lai sniegtu
informaciju par ikviena prasijuma eksisteSanu, ka
arT ietekm@tu un izlemtu svarigakos jautajumus
maksatnespgjas procesa.

2. Kreditora un paradnieka izpratne.
Saistibas dalibniekus sauc par kreditoru un
pardadnieku. Persona, kurai ir tiesiba prasit
saistibas izpildjjumu, ir kreditors. Savukart,
persona, kurai saistibas pienakums ir japilda,
ir paradnieks, debitors. Ka noradits literatiira'?,
darfjumu joma vairakums saistibu ir atlidzibas
saistibas, kuras kreditoram pret vinu interesgjoso
izpildjumu savukart ir jaizpilda maksasanas
vai citada pretizpildijuma pienakums. Piem.,
pirkuma pardevéjs vienlaikus ir kreditors, kas
gaida maksu par lietu, un paradnieks, kam
janodod pardodama lieta, bet pirc€js vienlaikus
ir paradnieks maksajuma saistiba un kreditors,
kuram ir tiesibas prasit lietas nodosanu. Sada
divpus€juma nav davinajuma, patapinajuma un
dazos citos darfjumos, ka art saistibas, kas rodas
no neatlautas darbibas un tiesi péc likuma.

Tadejadi, MNL XVII nodala “Ligumu
izpilde un izbeigsana” (MNL 101.-105.p.)
regulétas administratora tiesibas attiecibas ar
otru Iigumslédzgju, t. sk., kreditoru. Lidz ar to,
arT administrators var versties pret kreditoru ar
prasfjumiem, t. sk., apstridet darfjumus.

Atbilstosi MNL 77. pantam visi iesniegtie
kreditoru prasijumi tiek grupéti divas grupas:
nodroSindato  un  nenodrosindto  kreditoru
prasijumos, 11dz ar to noskirot kreditorus pe&c to
nodros§inajuma.

Ar nodrosinato kreditoru saprot kreditoru,
kura prasijuma tiesibas pret paradniecku vai
treSo personu ir nodroSinatas ar komerckilu,
zemesgramata vai kugu registra registretu
hipoteku uz paradnieka mantu (sk. MNL 7.p.
1.d.). Tomér tajos gadijumos, piem&ram, kad
paradnieka nekustamais TpaSums ir pardots
zverinata tiesu izpilditaja rikotaja izsol€, veicot

piespiedu izpildi veél pirms maksatnesp&jas
procesa pasludinasanas, attiecigais kreditors ir
ieklaujams nenodro$inato kreditoru prasijumu
grupa, pat ja kreditors v€l nav san€mis naudas
lidzeklus no zverinata tiesu izpilditaja.

Ta, piem., Latvijas Republikas Augstakda tiesa
lieta Nr. SPC-42/2013" noradija, ka atbilstosi
CL normam par kilas tiestbam pé&c hipotekas
ierakstiSanas zemesgramata kreditoram rodas
lietu tiesiba, kas jarespekt€ jebkurai personai.
Kilas tiesiba nostiprina tiesisku attiecibu — kilas
atbildibu. CL 1278. panta noteikts, ka kilas tiesiba
ir tada tiesiba uz svesu lietu, uz kuras pamata s1
lieta nodrosina kreditoram vina prasfjumu tada
karta, ka vin$ var no tas dabiit $2 prasijuma
samaksu.

Praksé pastav ta saucamas “‘trijstira
attiecibas” — situacijas, kad paradnieka manta
kalpo tresas personas saistibu nodro$inajumam,
lidz ar to pastav termini — “kreditors, kura
prasijuma tiesibas atkarigas no nosacijuma
iestasanas” jeb  “nosacits  nodrosinatais
kreditors "'*. Tadejadi, par nodrosinato kreditoru
maksatnespgjas procesauzskataaritadukreditoru,
kuram nav prasijuma tiesibu pret paradnieku
(maksatnespgjigu juridisko personu), tacu
kuram ir prasijuma tiesibas pret treso personu,
un §1s prasijuma tiesibas ir nodrosinatas ar kilu
uz paradnieka mantu. Janem vera, ka kreditors
viend maksatnespéjas procesa var biut gan
nodrosinatais, gan nenodrosinatais kreditors.

MNL 7. panta otraja dala paredz&ts, ka
nodroS$inatais kreditors prasijuma nenodroSinatas
dalas apméra wuzskatams par nenodroSinato
kreditoru. Iznemot gadijumu, kad nodrosinajums
ir par tre§as personas saistibu.

Nodrosinatais kreditors ir tiesigs jebkura
procesa stadija pilniba vai dalgji atteikties
no prasijuma tiesibu nodrosindjuma, izdarot
attiecigus  grozijumus publiskajos registros
(sk. MNL 7.p. 2.d. 2.teik.). Sada gadijuma
nodrosinajuma apmérs tiek grozits, ieveérojot
attieciga nodroSinajuma institiita tiesisko
regulgjumu.

Kilasatbildibasapmérsnavkilasnémeéjatiesiba,
no kuras kilas némgjs var vienpusgji atteikties,
bet gan divpusgja liguma dabiska sastavdala,
kuru var grozit tikai abiem Iigumsleédzgjiem
noslédzot darfjumu — vienosanos par kilas l[iguma
grozijumiem. Mingtais atbilst CL 1427. panta
noteikumiem,saskanaarkuriempiekatradarijuma
bitibas pieder ta taisitaja gribas izteikums, bet
divpusgja vai vairakpusgja darjjuma vajadzigs
visu ta dalibnieku saskanigs gribas izteikums,
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un, kamé@r griba nav izteikta, tai nav nekada
tiesiska speka. Respektivi, lai nodroSinatais
kreditors varétu atteikties tikai no dalas sava
nodroSinajuma, nepiecieSama administratora
piekrisana. Savukart CL 1313. panta noteikts,
ka Kilas tiesiba izbeidzas ar kilas ném&ja noteikti
izsacttu atteikSanos no tas. Ta ir kilas némgja
tiesiba, no kuras kilas néméjs var vienpusgji
atteikties. Ta ka $ada gadijuma nepiecieSams
vienigi kilas némgéja attiecigs gribas izteikums,
nav pamata nodroSinatajam kreditoram aizliegt
maksatnespgjas procesa realizet $is tiesibas. Gan
kreditoram, atsakoties no kilas tiesibas, gan dala,
administrators l@mumu par kreditora atziSanu
par nenodroSinato kreditoru un balsstiesibu
pieskirSanu nenodrosinata prasijjuma apméra
var pienemt, tikai parliecinoties, ka publiskajos
registros ir dz€sta atzime, vienlaikus nemot véra
ar1 kilas (hipotekas) Iiguma noteikumus par kilas
atbildibas paméru'®.

Administrators atbilstoSi MNL 26. panta otras
dalas prasibam, nodrosinot efektivu un likumigu
maksatnespgjas procesa norisi, t. sk., ievérojot
nodrosinata kreditora tiesibas veikt visas
darbibas, kas nepiecieSamas, lai nodrosinatais
kreditors var€tu normativajos aktos noteiktaja
kartiba samazinat sava prasijuma nodroSinajuma
dala, t. sk., iesniegt attiecigaja publiskaja registra
ligumu par atzimes par prastjuma nodrosinajuma
grozisanu'®,

Par nenodrosinato kreditoru tiek uzskatits tads
kreditors,kuraprasijumatiesibasnavnodrosSinatas
ne ar komerckilu, ne zemesgramata vai kugu
registra registrétu hipotéku uz paradniecka mantu
(sk. MNL 8.p.). Turklat Civillikuma paredzgta
rokas kila nerada kreditoram nodrosinata statusu
(sk. CL 1340.-1361.p.).

MNL konkréti neparedz, ka kreditoram
ir tiesibas sava prasjjuma tiesibas nodot citai
personai, nevar uzskatit par likuma nepilnibu,
jo $adu iespgju pielauj citi normativie akti,
un kreditoru noslégtie tiesiskie darfjumi ir
respektéjami ari maksatnesp&jas procesa'’.
Atbilstoso CL 1793. un 1798. pantam prasijumi
ar cesiju var pariet no agraka kreditora uz jaunu,
turklat par cesijas priekSmetu var but visadi
prasijumi. Tadeél gan pirms maksatnespgjas
procesa, gan ari péc ta pasludinasanas kreditoram
ka privattiesisko attiecibu subjektam saglabajas
tiesibas savu kreditora prasijumu nodot citai
personai'®.

Atbilstosi MNL 56. pantam par paradnieku,
jeb juridiskas personas maksatnespgjas procesa
subjektu, var but juridiska persona (iznemt

mantojumu), personalsabiedriba, individualais
komersants, arvalstl registréta persona, kas
veic pastavigu saimniecisko darbibu Latvija.
Ievérojot mingto, tiesa pienem pieteikumus par
maksatnesp&jas procesa pasludinasanu tikai
par Latvijas publiskajos registros registrétajam
juridiskajam personam'. Turklat saskana ar MNL
2. panta otro dalu attieciba uz valsti, pasvaldibu
vai citu publisko tiesibu juridisko personu MNL
noteikto maksatnesp€jas procesu nepieméro.

MNL 94. panta reguléts jautajums par
treSajam personam piederoso mantu. Ta ka
paradnieka manta, uz kuru vérSami kreditoru
prasijumi, neietilpst paradnieka valdijuma vai
turgjuma esos$a treSajam personam piederosa
manta, administrators nodroSina §Is mantas
uzturéSanu lidz tas nodoSanai $Tm personam
(MNL 94.p.1. un 2.d.). Lidz ar to, Sadam
personam nav japiesaka kreditora prasijums, bet
gan jaliidz maksatnespgjas procesa administrators
to atgriezt. Seit janem veéra, ka gadijuma, ja &1
manta vairs neeksisté, tad, Sis tresas personas
ir uzskatamas par kreditoru, un tam jaiesniedz
kreditora prasijums. Tadejadi, lai nenokav&tu
kreditoru pieteikSanas terminu, $adam personam
jaiesniedz lugums administratoram atgriezt $o
mantu, bet mantas neesamibas gadijuma atzit
kreditora prasfjumu. Japem vé&ra, ka atbilstosi
CL 1776. panta pirmajai un treSajai dalai
cietuSajam zaud&umu noverSanai javeic tadi
pasakumi, kas attiecigajos apstaklos ir sapratigi.
Turklat cietuSajam ir tiesibas prasit to zaudgjumu
atlidzibu, no kuriem tam nav bijis iesp&jams
izvairities [..]. Lidz ar to, §adai treSajai personai
ir pienakums inform&t administratoru par tas
prasjjumiem.

Tomer, ja treSajam personam piedero$a manta
ir atsavinata jau maksatnespé€jas procesa laika, §is
mantas vertibu atlidzina persona, kuras vainas dél
treSajam personam piedero$a manta ir atsavinata.
Sie noteikumi attiecas ari uz finansu lidzekliem
vai finansu instrumentiem, kas pamatojoties uz
finanSu nodroSin3juma ligumu, izmantoti par
nodrosinajumu finansu saistibu izpildei (MNL
94.p.3.un4.d.).

II. Kreditoru prasijumu
formali juridiskas prasibas

1. Kreditoru prasijjumu pieteik§anas
termins un nokavéjuma sekas. Lai nodroSinatu
prasijumu savlaicigu iesniegSanu un nepielautu
nevajadzigu maksatnespéjas procesa ieilgsanu,
saskana ar MNL 73. panta pirmo dalu kreditoru
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prasfjumi iesniedzami administratoram
menesa laika no dienas, kad maksatnespejas
registra izdarits ieraksts par maksatnespgjas
procesa pasludinasanu. Savukart attieciba uz
paradnieka saistitbam, kuru izpildes termins
iestajas pec dienas, kad pasludinats juridiskas
personas maksatnesp&jas process, uzskatams
par tadam, kuram izpildes termins iestajies
juridiskas personas maksatnespéjas procesa
pasludinasanas diena (sk. MNL 63.p. 3.d.). Tas
nozimé, ka kreditoriem japiesaka savi prasijumi
ne tikai par neizpilditam paradnieka saistibam,
bet arT par tadam, kuru izpilde vél tikai iestatos.

MNL paredzeti Tpasi nosacTjumi attieciba uz
ieskaitu®. Ieskaits juridiskas personas maksat-
nespejas procesa ir pielaujams, ja paradnieka un
kreditora savstarpgjie prastjumi raduSies vismaz
seSus ménesus pirms maksatnespgjas procesa pa-
sludinasanas (MNL 104.p.). Turklat janem véra
CL 1852. panta prasibas, kura noteikts, ka parad-
nieka pretprasijums nedzés vina paradu pats no
sevis, bet tikai tad, kad vins to tiesi licis prieksa
Sim nolukam. Ta ka ar ieskaitu Civillikuma 1846.
panta izpratn€ saprot prasijuma dz€Sanu ar pret-
prasijumu, kas ir patstavigs saistibu izbeigSanas
veids, tad ieskaita veikSanai prasijumiem jabiit
abpusigiem, tas ir pretgji veérstiem un §im prieks-
nosacijumiem ir japastav jau ieskaita gribas iz-
teikuma bridi*!. Ieskaits var notikt gan pusém
vienojoties (Iigumiski), gan Civillikuma 1847.
panta noraditajos gadijumos ar vienpusé&ju gribas
izpaudumu. Tiesibu doktrina noradits, ka gadi-
jumos, kad atlauts vienpusgjs ieskaits (Civilliku-
ma 1847.p.), ar pazinojumu (“prieksa liksanu”)
pietiek, lai ieskaitu atzitu par notikusu, savukart
citos gadijumos nepiecieSams, lai pretgja puse
ieskaitu atzitu®2.

Taja pasa laika MNL paredz iespgju, ka
kreditori var nokavét un nepieteikt savu kreditora
prasfjumu pret paradnieku. MNL 73. panta otraja
dala noteikts, ja kreditors nokavgjis un nav
pieteicis savu prasijumu viena ménesa laika, tad
vin$ savu prastjumu pret paradnieku var iesniegt
termina, kas nav ilgaks par seSiem méneSiem
no dienas, kad maksatnespéjas registra izdarits
ieraksts par paradnieka maksatnesp€jas procesa
pasludinasanu, bet ne vélak ka lidz dienai, kad
sastadits kreditoru prasijumu apmierinaSanas
plans (sk. MNL 117,118.p.). Sada gadijuma
attiecigais  kreditors ieklaujams kreditoru
prasijumu registra, tacu $im kreditoram netiek
pieskirtas balsstiestbas (sk. MNL 73.p.3.d.).

Prakse pastav gadijumi, pieméram, kad pec
maksatnespgjas procesa pasludinasanas Valsts

ien€mumu dienests veic audita parbaudi un
rezultata pienem l€mumu par papildu summu
iemaksu budzeta. Tadejadi, pec Valsts iep€mumu
dienesta 1émuma par audita rezultatiem stasanas
speka piesaka prasijumu, kas var but vélak par
seSiem méneSiem no maksatnespgjas procesa
pasludinasanas registréSanas registra. Ta ka
Maksatnespgjas likuma noteiktais kreditoru
pieteiks$anas termins un kartiba ir speciala tiesibu
norma, ta preval€ par likuma “Par nodokliem un
nodevam”™ tiesibu normam. Sados gadijumos
Valsts ienémumu dienestam ir jaizmanto savas
tiesibas sakotngji iesniegt kreditora prasijjumu
Maksatnespgjas likuma noteiktaja termina un pec
nodoklu parada kopg&jas summas precizéSanas
ltgt administratoru precizgt iesniegto prasyjumu
(sk. MNL 75.p. 8.d.).

Lidz ar to, kreditoru prasijumu, kas versti
pret maksatnesp&jigo paradnieku iesniegSanu,
likumdev&js izvElgjies aprobezot ar konkrétu —
saisinatu terminu, lai nevajadzigi neaizkavétu
maksatnespéjas procesu, takakreditoru prasijumu
iesniegSana un parbaude prasa noteiktu laiku.

Ja kreditors nepiesaka kreditora prasijumu
ilgak par sesiem ménesiem no dienas, kad
maksatnespéjas  registra  izdarits  ieraksts
par  paradniecka  maksatnesp&jas  procesa
pasludinasanu, iestajas noilgums, lidz ar to
kreditors zaudé kreditora statusu un savas
prasijuma tiesibas pret paradnieku (sk. MNL
73.p. 2.d. 2.teik.).

Ta, piem., Latvijas Republikas Augstaka
tiesa lieta Nr. SKC-117/2014 atzina, ka, neverigi
attiecoties pret savam tiesibam sanemt nodibinato
saistibu izpildijjumu un nesekojot paradnieka
tiesiska statusa iesp&jamam izmainam (par
publiski  pieejama maksatnespéjas  registra
datiem), kreditoriem jar€kinas ar nelabvéligam
sekam — noilguma iestasanos. Turklat min&to
negroza apstaklis, ka kreditors, apejot MNL
noteikto prasijumu pieteikSanas kartibu, pirms
vai péc paradnieka maksatnesp&jas procesa
pasludinasanas c€lis prasibu tiesa*.

Saja lieta tiesa ar norada, ka MNL ick]autajas
specialajas tiesibu normas $ads termins noteikts
ar mérki — no vienas puses, radit skaidribu
par kreditoru un maksatnesp&jiga paradnieka
mantiskajam attiecibam, ko nevar sasniegt, ja
administratoram nav iesp&jams apzinat kreditoru
apmeru, no otras puses, nodroSinat kreditoriem
vienadas iesp&jas, piesakot prasijumu precizi
apzimeta laika posma, piedalities maksatnespgjas
procesa un sagemt savu prasibu apmierinajumu.
Ta ka prekluzivs termins ir subjektivo tiesibu
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izbeidzoss termins, to palaiZzot garam, iestajas
noilgums, kura dél izbeidzas ne vien prasibas
tiesiba, bet arT pati saistiba (CL 1893., 1910.p.)*.

Lidz ar to, neizmantojot savas tiesibas
noteikta termina, izbeidzas kreditora subjektivas
tiesibas, kas aprobezotas ar likuma noteiktu
laika posmu. Kreditoru prasijumu iesniegSanas
terminS ir atzistams par materidaltiesisku
prekluzivu terminu®®. Tas nozimé, ka atskiriba no
procesudlajiem termipiem, kreditoru prasijumu
pieteikSanas terminu nav iesp€ams atjaunot
vai pagarinat. Gadijuma, ja saistibu izpildes
pienakums beidzies vel pirms maksatnesp&jas
procesa, jo izpildei iestdjies mnoilgums,
maksatnespgjas procesa pasludinasana neietekmé
§is saistibas speka neesamibu. Administrators,
sanemot $adu kreditora prasijumu, kas pamatots
ar speka neesosu saistibu, pienem Iémumu par
kreditora prasijuma neatziSanu?’.

MNL nav ietverts regul&jums par materialtie-
sisku terminu skaitijuma kartibu maksatnespéjas
procesa. Tomér tiesiskas noteiktibas nodrosina-
Sanai, t. sk., lai garant€tu kreditoru vienlidzibu
maksatnespgjas procesa, pastav nepiecieSamiba
péc kartibas, kada butu skaitami termini*®. Tapec,
pastav viedoklis®, ka materialtiesiska termina sa-
kuma un beigu laiks ir nosakams pec analogi-
jas ar CPL reguléjumu, piem., ja termina pedgja
diena ir sestdiena, svétdiena vai likuma noteikta
svetku diena, par termina pedgjo dienu skaitama
nakama darba diena.

Specials prasijuma tiesibu noilgums pastav at-
tieciba uz individuala komersanta vai personalsa-
biedribas kreditoriem MNL 122. panta. Proti, péc
tam kad noteikta kartiba pabeigts individuala ko-
mersanta vai personalsabiedribas maksatnespe-
jas process, nesegtas kreditoru prasijumu tiesibas
noilgst Komerclikuma noteiktaja termina®. Sada
termina ar noilgst kreditoru prasijuma tiesibas,
ja Sie kreditori ir iesniegusi savus prasijumus
individuala komersanta vai personalsabiedribas
maksatnespgjas procesa.

Ar Regulu Nr.1346/2000 (turpmak — Regula)
ir noteikts Eiropas regul§jums parrobezu
maksatnesp&jas procediiram. Minéta regula
piemé&rojama gadijumos, kad paradniekam ir
aktivi vai kreditori vairak neka viena dalibvalsti,
neatkarigi no ta, vai vins ir fiziska vai juridiska
persona. Regula aizsarga cita valsti esoSo
juridiskas personas kreditoru interesi sanemt
vismaz dal&ju savu prasijumu apmierinajumu no
juridiskas personas maksatnespgjas procesa laika
pieejamiem lidzekliem. Saja gadfjuma janem véra
Regulas noteikumi par informacijas sniegSanu

kreditoriem un to prasijumu iesniegSanu (IV
nodala).

Regulas 39. panta noteikts, ka visiem
kreditoriem, kuru pastaviga dzivesvieta,
domicils vai juridiska adrese ir kada dalibvalsti,
iznemot procediiras sakSanas valsti, taja skaita
nodoklu iestadém un sociala nodroSinajuma
iestadeém, ir tiestbas rakstiski iesniegt prasjjumus
maksatnesp&jas procediira. Seit janem véra, ka
viens no Regulas mérkiem ir tiesiskas palavibas
un darfjumu dro$ibas aizsargaSana parrobezu
gadfjuma. Regula respekteé un aizsargad to
kreditoru tiesibas, kas atrodas citas dalibvalstTs.

Atbilstosi Regulas 40. panta 1. punktam
tiklidz kada dalibvalsti ir sakta maksatnesp&jas
procediira, §is valsts tiesa, kurai ir piekritiba,
vai tas ieceltais likvidators nekavgjoties informe
zinamos kreditorus, kuru pastaviga dzivesvieta,
domicils vai juridiska adrese ir citas dalibvalstis.
Sapanta2. punktanoteikts, ka mingta informacija,
ko sniedz ar individualu pazinojumu, cita starpa
ietver terminus, ligumsodus, kas noteikti attieciba
uz Siem terminiem, struktiiru vai iestadi, kas ir
pilnvarota pienemt prasjjumu, un citus noteiktos
pasikumus. Sada pazipojuma arl janorada,
vai kreditoriem, kuru prasjjumi ir prioritari
vai nodroSinati ar lietu tiesibam, ir jaiesniedz
prasijumi’!,

Lidz ar to secinams, ka maksatnespgjas
procediiras uzsakSana nevar ietekmét kreditora,
kur$ nav inform&ts par maksatnespgjas procediiru
un kreditora prasijuma pieteikSanu, tiesibas
sanemt apmierinajumu no atbildétaja. Tadejadi,
sadam kreditoram saglabajas tiesibas iesniegt
savu kreditora prasijumu visa maksatnespgjas
procesa laika, Iidz tiek pienaciga karta vinpam
pazinots.

Turklat Regulas 42. panta otraja dala noteikts,
ka visi kreditori, kuru pastaviga dzives vieta,
domicils vai juridiska adrese ir kada dalibvalsti,
kas nav procediiras sakSanas valsts, var iesniegt
savus prasijumus §is citas valsts oficialaja
valoda vai kada no tas oficialajam valodam. Saja
gadifjuma prasijuma iesniegumam tomer jabut
virsrakstam “Prasijuma iesniegums”’ procediiras
saksanas valsts oficialaja valoda vai kada no
oficialajam valodam. Turklat kreditoram var lugt
nodrosinat tulkojumu procediiras sakSanas valsts
valoda vai kada no oficialajam valodam.

2. Kreditora prasijuma iesnieg§ana un
parbaude. Kreditora prasijuma iesniegSanas
kartibai likuma nav noteikti IpaSi noteikumi,
l1dz ar to, vadoties p&c vispargjas prakses, to var
darit personigi iesniedzot administratoram vai
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ta pilnvarotai personai, ka ari, izmantojot pasta
pakalpojumus, t. sk., nosiitot kreditora prasjjumu
ka elektronisko dokumentu uz administratora
e-pastu. Janem veéra, ka kreditoru prasijumi ir
nostitami administratoram uz ta registréto prakses
vietu, nevis paradnieka juridisko adresi.

MNL 26. panta ceturtaja dala ir noteikts, ka
administratoram ir pienakums nodrosinat to,
ka vin$ ir sasniedzams prakses vietas adresg,
izmantojot noradito kontaktinformaciju, ka ari
vinam adresétas korespondences (taja skaita ar
drosuelektroniskoparakstuparakstitodokumentu)
sanemS$anu. Lai arT minéta tiestbu norma noteic
administratoram pienakumu bt sasniedzamam
prakses vietas adres€, vienlaikus, minéta norma
neuzliek administratoram obligatu pienakumu
pastavigi atrasties prakses vietas adres€, ka art
no minetas tiestbu normas administratoram
neizriet pienakums algot darbiniekus, kas veiktu
korespondences un apmeklétaju pienemsanu
jebkura laika*?. Administratora profesionalas
darbibas specifika paredz, ka administratoram ir
daudz un dazadi pienakumi, kas maksatnesp€jas
procesa ietvaros ir javeic arl arpus noraditas
prakses vietas. Gadijumos, kad kada persona
vélas administratoram izsniegt kadus dokumentus
ierodoties administratora prakses vieta — to
ir iespgjams veikt, vienojoties par konkretu
apmekl&juma laiku.

Pats  kreditora prasijums noformgjams
iesnieguma veida, un tam japievieno prasijumu
pamatojosie dokumenti, proti, kreditoriem ir
pienakums pieradit savus prasfjumus. [zneémuma
gadijumos, kad pamatojosSu dokumentu skaits
ievérojami apgriitina prasijuma iesniegSanu,
kreditors  pirms  prasijuma iesniegSanas,
vienojoties ar administratoru, var neiesniegt
pamatojoso dokumentu atvasinajumus, ja
paradnieka riciba ir prasijumu pamatojoSie
dokumenti un starp paradnieku un kreditoru
nav strida par tiestbam (sk. MNL 73.p. 4.d., 6.d.
1. un 2.teik.). Tomer, Seit janem vera, ka pasa
paradnieka gramatvedibas un uzskaites dati var
biit neuzticami un neprecizi.

Lai ar pastav viedoklis**, ka ir v€lams
maksatnespgjas tiesibu aktos risinat jautajumu
par nepatiesiem prasijumiem, un ari paredzet
atbilstosas sankcijas tiek kreditoriem un citam
personam, kas iesniedz prasijumus, kuri izradas
nepatiesi, MNL nav specialu noteikumu.
Tapec Sie jautajumi galvenokart risinami ar
kriminalatbildibu par krapsanu (KL 177.p.)
un dokumentu viltoSanu (KL 275.p.). Turklat
Latvijas  Administrativo parkapumu  kodeksa

(LAPK) ir noteikta administrativa atbildiba par
maksatnesp&jas procesa noteikumu parkapsSanu
(LAPK 166.°° p.).

MNL 74. panta ceturtas dalas 3. punkta pa-
redzets, ka kreditoriem janorada ne tikai kopg&jo
prasijuma apméru, bet art galvend prasijuma un
blakus prasijumu apméru. Blakus prasijumi ir
no pamatsaistibas izrietosa vai likuma paredzeta
tiesiba, kuras uzdevums ir nodrosSinat saistibas
izpildi. Blakus prasijumi ir, piem., tiesasanas iz-
devumi, [igumsods, procenti. Attieciba uz blakus
prasijumiem, piem., naudas sodiem un ligumso-
diem, pastav viedoklis, ka $adas kategorijas biitu
izsledzamas maksatnespgjas procesa, jo to pa-
mata ir paradnieka nodarfjums, kas neattiecas uz
nenodroS§inatiem kreditoriem, samazinoties sada-
[1Sanai pieejamiem aktiviem. Tomegr, attieciba uz
citai personai nodarTtu zaudgjumu atlidzinasanu,
§ada pieeja saglabajama’.

Ta, piem., Latvijas Republikas Augstaka
tiesa lieta Nr. SKC-7/2016 atzist®, ka sakoties
sabiedribas finansialajam gratibam, valdes
loceklu pienakumi ir nodrosinat paradnieka
mantas saglabasanu un nepielaut objektivi
nepamatotusaistibupieaugumu, laibatuiesp&jams
maksimali apmierinat kreditoru prasijumus.
Tas izriet arT no MNL 1. panta defin€tajiem
maksatnespgjas procesa merkiem un 6. panta
noteiktajiem $a procesa principiem. Tadg] viens
no instrumentiem, ka atgit Iidzeklus kreditoru
prastjumu segSanai maksatnesp&jas procesa, ir
zaud&jumu piedzina no valdes locekliem.

Savukart saistibu apmeéra palielinasanos, ko
izraisijis tiesibu parkapums, nevar traktét ka
prieksa stavosu zaud&jumu, kas nav jaatlidzina.
Lidz ar to, tiesa pievienojas juridiskaja
literatlira paustajam viedoklim®®, ka zaud&umu
atlidzinasanas mérki var sasniegt tikai tad, ja par
mantas samazinajumu [..] atzist ne vien aktivu
samazinasanos, bet arT saistibu palielinasanos.
Turklat, pieaugot saistibam, kapitalsabiedribas
,»tra”’ manta (t.1.,akttvi, kas paliek pari péc saistibu
segSanas) nenoliedzami ir samazinajusies. Lidz
ar to ir kludigi uzskatit, ka saistibu pieaugums
nerada mantas samazinajumu?®’.

Sads tiesas secindjums pilniba saskan ar
profesora Viadimira Bukovska, agrak analiz€to
Baltijas Vietéejo likumu kopojuma 3436.-3437.
panta jégumu, noradot®®, ka tagadgjas mantas
samazinajums iestajas, ne vien sartikot mantas
vertibai, bet arl gadijuma, kad manta tiek
apgritinata ar paradiem. Sada situacija nav
iemesla runat par prieksa stavosu zaud&jumu, jo
tas jau ir radies.
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Kreditoram jaapliecina, vai tas ir atzistams
par ieinteres€to personu MNL 72. panta izprat-
n€ (MNL 74.p. 5.d. 5.pk.). leinteres€tas personas
(saistitas personas) ir kreditoru kategorija, kas
ipadi janem véra. So personu prasijumu ipa$a
apstrade biezi vien ir attaisnojama, jo tas (daudz
vairak neka citi) var bt bijusas izdevigaka situ-
acija un agrak zinajusas par paradnieka finansia-
lajam gratibam®.

Saskana ar MNL 73. panta piekto dalu, nodro-
Sinatais kreditors, piesakot kreditora prasijumu,
norada apméru, kada prasijums ir nodroSinats.
Nodrosinatais kreditors, kura prasijuma tiesibas
pret treso personu ir nodrosSinatas ar komerckilu,
zemesgramata vai kugu registra registrétu hipote-
ku uz paradnieka mantu, piesakot kreditora prasi-
jumu, norada iekilatas paradnieka mantas vertibu
maksatnespgjas procesa pasludinasanas diena.

Administrators parbauda kreditoru prasijumu
pamatotibu un atbilstibu normativo aktu prasi-
bam (sk. MNL 74.p. 1.d.), jo administratoram ir
pienakums nodrosinat efektivu un likumigu mak-
satnespéjas procesa norisi un mérku sasniegsanu
(sk. MNL 26.p. 2.d.). Tadejadi kreditora prasiju-
ma pamatotibas parbaude nodota maksatnespé&jas
procesa administratora kompetence.

Pirmkart, aratbilstibunormativoaktuprasibam
jasaprot to atbilstiba Dokumentu juridiska speka
likumam. Dokumenti, kas pievienoti kreditora
prasijumam, ir janoform& atbilsto$i prasibam.
Otrkart, administrators parliecinas par saistibas
realu pastavéSanu un strida neesamibu starp
paradnieku un kreditoru.

3. AtseviSku kreditoru prasijumu specialie
noteikumi. Attieciba uz nodoklu administraciju,
ka noteikts MNL 73. panta sestas dalas 3. teik.,
tas prasijumu pamatojoSos dokumentu atvasina-
jumus var neiesniegt, ja prasijjuma pamatojumu
apliecinos$u informaciju administrators var iegtt
Valsts ienemumu dienesta Elektroniskas deklaré-
Sanas sistemd.

Nodoklu administracijas prasijumi, kuri radu-
Sies p&c maksatnespgjas procesa pasludinasanas
un ir tieSi saistiti ar paradnieka darfjumiem, kas
veikti [1dz dienai, kad pasludinats maksatnespe-
jas process, ir piesakami kreditora prasjjumiem
(sk. MNL 73.p. 11.d.).

Ja kreditora prasijums pamatots ar tiesas
nolémumu par saistibu bezstridus piespiedu
izpildisanu vai par saistibu piespiedu izpildisanu
bridinajuma kartiba (sk. Civilprocesa likuma
400.-406." p.), iesniegumam kreditors pievieno
tiesas nolémuma norakstu un citus pamatojoSos
dokumentus (sk. MNL 73.p. 6'.d.).

Kreditora prasijumu arvalsts valiita adminis-
trators parrékina euro saskana ar gramatvediba
izmantojamo arvalstu vallitas kursu juridiskas
personas maksatnespg€jas procesa pasludinasa-
nas diena (MNL 73.p. 7.d. 3.teik.). Savukart, ja
pret paradnieku Latvija uzsakta Padomes regulas
Nr. 1346/2000 3. panta 1. vai 2. punkta noteikta
maksatnespgjas procediira un administrators §Ts
procediiras kreditoru interes€s iesniedz kreditoru
prastjumus citd dalibvalstt pret paradnieku uz-
sakta maksatnespgjas procediira, vins pirms pra-
stjumu iesniegSanas nosiita katram kreditoram
pazinojumu ar ligumu piekrist kreditora prasiju-
ma iesniegSanai cita procedura. Ja kreditors tri-
ju nedelu laika p&c pazinojuma nostitiSanas nav
sniedzis administratoram rakstveida atbildi, uz-
skatams, ka vins$ noraidijis piedavajumu iesniegt
vina prastjumu cita procediira. Ja administrators
kreditoru nav informgjis, kreditoram ir tiesibas
atsaukt vina intereses iesniegto prasijumu, iesnie-
dzot administratoram atsaukumu. Administrators
atsauc kreditora prasijumu divu ned€lu laika p&c
atsaukuma sanemsanas (sk. MNL 73.p. 8.d.).

Maksatnespejas administrdacija isteno pra-
stjuma tiesibas attieciba uz tas pieskirto naudas
Iidzeklu atmaksasanu, kuri izmaksati no valsts
budzeta lidzekliem darbinieku prasijumu apmie-
rindSanai®. Istenojot prasijuma tiesibas darbi-
nieku apmierinasanai izmaksato naudas lidzeklu
apmera, uz Maksdtnespéjas administraciju ne-
tiek attiecinati noteikumi par kreditoru prastjumu
iesniegSanas terminu un kreditoru prasijumu at-
ziSanu vai neatzisanu (sk. MNL 73.p. 9.d.). Mak-
sdtnespejas administracijas prasijumu atmaksat
darbinieku prastjumu apmierinaSanai pieskirtos
naudas lidzeklus ieraksta kreditoru prasijumu re-
gistra, kad Maksatnespéjas administracija ir iz-
maksajusi darbinieku prasijumu apmierinasanai
pieskirtas summas (sk. MNL 73.p. 10.d.).

MNL 121. panta otraja dala noteikts, ja tick
pasludinats juridiskas personas maksatnespgjas
process individualajam komersantam, kreditoru
tiesibas ir arT tam personam, kuram prasijuma
tiestbas pret individualo komersantu ir
radusas arpus individuala komersanta veiktas
komercdarbibas. Savukart, ja juridiskas personas
maksatnespgjas  process tiek  pasludinats
personalsabiedribai, kreditoru tiesibas ir art
personalsabiedribas komplementaru kreditoriem
(MNL121.p.3.d.). Jasiekreditori nepiesaka savus
prasijumus atbilstosi MNL 73. panta prasibam,
uz tiem neattiecas MNL 122. panta noteikumi.

4. Konstatetie trilkkumi kreditora prasiju-
ma. Ja kreditora prasijums neatbilst normativo
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aktu prasibam, taja skaita kreditora prasijuma
nav noradits MNL 73. panta ceturtaja dala no-
teiktais, administrators nekav€joties nosiita
kreditoram lugumu 10 dienu laika no admi-
nistratora pieprasijuma nosiitiSanas dienas
noverst konstatetos truikumus (sk. MNL 74.p.
2.d. 1.teik.). Turklat sadu ligumu par trakumu
novérSanu nosiita elektroniski uz kreditora
noradito e-pasta adresi.

Ja kreditora prasijuma nav noradits MNL
73. panta ceturtas dalas 6. punktd noteiktais,
administrators nekav€joties nosiita kreditoram
ldgumu 10 dienu laika no dienas, kad sitfjums
nodots pasta komersantam, noveérst konstatetos
trakumus (sk. MNL 74.p. 2.d. 2.teik.).

Ja kreditors novers triakumus $aja termina, uz-
skatams, ka kreditora prastjums iesniegts noteik-
taja termina. Bet, gadijuma, ja kreditors nenovers
truakumus noteiktaja termina, administrators pie-
nem [émumu par kreditora prasijuma neatziSanu
vai dal&ju atziSanu 10 dienu laika no trikumu
nover$anai dota termina (sk. MNL 74.p. 2.d. 3.
un 4.teik.).

Ja kreditors nenovers trikumus, tas nenozime,
ka administrators var formali noraidit kreditora
prasijumu, bet tas javerte pec biitibas. Tas nozimé,
ka kreditors var atteikties iesniegt piem., noteikta
kartiba apliecinatas dokumentu kopijas, un
administrators nevar uz ta pamata vien noraidit
prasfjumu, ja $adi dokumenti ir vina riciba.

Turklat gadijumos, kad kreditors piesaka ne-
atbilstoSu kreditora prasijuma veidu, proti, no-
dro$inatais vai nenodro$inatais, administratoram
ir jaludz precizeét sadu prastjumu. Savukart, ja
kreditors neprecizé kreditora prasijuma veidu,
tad administrators pienem leémumu par kreditora
prasifjuma neatzisanu.

Nepamatota kreditora prasijuma veida nora-
diSana ir ar1 pieskaitama pie pieteikuma neat-
bilstibas normativo aktu prasibam, t. i., triikumu
esamibas. Turklat administrators péc savas ini-
ciativas nedrikst veikt izmainas kreditora prasiju-
ma veida. Lai arT pastav iesp&ja administratoram
pienemt 1@émumu par dalgju kreditora prasijuma
atziSanu, tas attiecas tikai uz summam, nevis pra-
stjuma veidu.

Tapat janem véra, ka lai arTt MNL 75. panta
otraja dala noteikts, ka kreditora prastjumu, kas
nodibinats ar tiesas nolémumu, administrators
var neatzit vai dalgji atzit tad, ja ir pieradijumi
par to, ka pec tiesas noleémuma speka stasanas
paradnieks saistibu izpildijis pilniba vai dalgji,
§T norma neliedz piemérot MNL 74. panta otro
dalu, jo nepastav trilkumi ar tiesas nolémumu

atzitaja prasijuma pamata, bet pastav trukumi par
noradito kreditora prasijuma veidu.

Administrators var neatzit arT tada kreditora
prastjumu, kurs tiesa pret paradnieku iesniedzis
maksatnespgjas procesa pieteikumu un tiesa ar
spriedumu pieteikumu apmierinajusi, konstatgjot
kadu no MNL 57. panta minétajam pazimém. Ar1
uz sadu kreditoru ir attiecinamas visas prasibas,
kas izvirzitas prasijumiem.

III. Kreditora statuss un
suidzibas par prasijumiem

1. Lemums par Kkreditoru prasijumiem.
Ar vardu “statuss” saprotams ‘“tiesibu normas
noteikts [..] personas [..] tiesiskais stavoklis, kas
saistits ar noteiktam tiesibam, pienakumiem un
privilegijam ™. Kreditoru prasijumu parbaude
ne tikai ietver prasijuma legitimitates un summas
1zvertésanu, bet arT klasificéSanu balsoSanas un
akttvu sadales noliikos (piem., nodroSinatajos
vai nenodroSinatajos prasijumos, prioritarajos
u.c.)®?. To ievérojot, péc kreditoru prasijumu
parbaudes administrators pienem pamatotu
lemumu par kreditora prasijuma atzisanu,
neatzisanu vai dajéju atzisanu (sk. MNL 75.p.
1.d. 1l.teik.). Lai arl administratora lémuma
forma un saturs likuma nav noteikts, lemums
par prastjuma atziSanu var izpausties rezoliicijas
veida, bet 1@mumi par noraidiSanu vai dalgju
atziSanu rakstveidd ar attiecigu motivaciju.
Faktiski, kreditora prasijuma atziSana izpauzas
ka ieklauSana kreditoru prasijumu registra.
Tomér Seit janpem véra, ka pamatots l€mums
ir argument€ts lemums, lai strida gadijuma to
parsiidzot, tiesai butu iesp&jams izvertet lemuma
pausto argumentaciju, stidzibas pamatotibu, lai
konstatetu strida esamibu.

MNL 75. panta pirmas dalas 2. teik. noteikts,
ka administrators pilniba vai dalgji neatzist
kreditora prastjumu, par kuru pastav s#rids starp
parddnieku un kreditoru.

Ta, piem., gadijumos, ja kreditors iesniedz
tiesa pieteikumu par maksatnesp€jas procesa
pasludinasanu, ka atzist Latvijas Republikas
Augstaka tiesa lieta Nr. SPC-25/2012,%
strids par paradu izsledz maksatnespgjas
prezumpcijas piemeroSanu un paradnieka
maksatnespgjas procesa pasludinasanu. Par
stridu liecina paradnieka pamatoti iebildumi,
un par tadiem atzistami tadi iebildumi, kas nav
formali un actimredzami versti uz izvairisanos
no maksatnespgjas procesa pasludinasanas. Par
pamatotiem iebildumiem atzistami arT tadi, kas
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kopsakara ar citiem pieradijumiem liecina par
paradnieka faktisku maksatnesp&ju. Paradnieka
iebildumu vertésana Saubas ir tulkojamas par
labu paradniekam, dodot iesp&ju paradniekam
aizstavet savas tiesibas prasibas tiesvediba*.

So tiesas atzinu var pilniba attiecinat arf uz to
maksatnespéjasprocesastadiju,kadadministrators
lemj parkreditora prasijumu. Kreditora prasijums,
kas nodibinats ar tiesas nolémumu (spriedums
vai lémums), administrators var neatzit vai
dalgji atzit tikai tad, ja ir pieradijumi par to, ka
péc tiesas nolémuma speka stasanas paradnieks
saistibu izpildijis pilniba vai dalgji (sk. MNL
75.p. 2.d.). Bet skirgjtiesas noleémums juridisko
seku zina pielidzinams tiesas nolémumam, ja tam
pievienots tiesas izdots izpildraksts (sk. MNL
75.p. 3.d.).

MNL75.panta2!.dalaparedzzts,janodro§inata
kreditora prasijums, kas pret treSo personu ir
nodroSinats ar komerckilu, zemesgramata vai
kugu registra registrétu hipotéku uz paradnieka
mantuunkasiratkarigsnonosacijumaiestasanas,
administrators var neatzit, ja ir pamatotas Saubas
par to, ka nosacijums iestasies.

Ja administrators nav atzinis kreditora pra-
stjumu, attiecigais prasijums péc parsidzibas
termina beigam tiek izslegts no kreditoru pra-
sijumu registra. Bet, kreditora prasijums netiek
izslégts no kreditoru prasijumu registra, ja admi-
nistratora 18émums ir parsiid-z&ts. Tadejadi, [idz
bridim, kad tiesa ir izskatijusi stidzibu, attieciga
kreditora prasijumu ieklauj kreditoru prasijumu
registra, bet §im kreditoram balsstiesibas nepie-
Skir (sk. MNL 75.p. 4.d.).

Gadijumos, ja tiesa izskatot stridu par
administratora lémumu, ir noteikusi terminu
prasibas celSanai un, ja pastav strids par tiesibam,
tad [1dz bridim, kad ar tiesas noleémumu attiecigais
kreditora prasijums ir atzits, tas ir ieklaujams
kreditoru prasijumu registra, bet §im kreditoram
balsstiesibas nepieskir (sk. MNL 75p. 4'.d.).

Saskana ar MNL 75. panta piekto dalu admi-
nistratora lémums par kreditora prasijuma neat-
ziSanu vai dal&ju atziSanu triju dienu laikd péc ta
pienemsanas nostitams attiecigajam kreditoram,
un siitjums noforméjams ierakstita pasta siitijuma
veida. Uzskatams, ka adresats attiecigo lémumu
ir sanémis septitaja diena pec ta nodosanas pasta.
Ja rodas Saubas, administratoram japierada, kad
sttTjums nodots pasta komersantam.

Lémumu par kreditora prasijuma atziSanu,
neatziSanu vai dal&ju atziSanu administrators
pienem septinu dienu laika pec $a prasijuma
sanemS$anas. L€émumu par darbinieka kreditora

prasijuma atziSanu, neatzisanu vai dalgju atziSanu
administrators piepem 15 dienu laika péc sa
prasijjuma sagemsanas (sk. MNL 75.p. 6.d.).
Savukart, ja prasijums iesniegts p&c kreditoru
prasfjumu iesniegSanas termina beigam, lemumu
par attieciga kreditora prasijuma atziSanu,
neatziSanu vai dalgju atziSanu administrators
pienem ne velak ka 15 dienu laika p&c kreditora
prastjuma sanemsanas (sk. MNL75.p. 6.d.).

MNL 75. panta astotaja dala paredzets, ja
administratora riciba nonak jaunatklati apstakli
vai dokumenti par kreditora prasijumu, par
kuru jau ir pienemts 1€mums, administrators $o
leémumu ir tiesigs grozit vai atcelt, bet ne vélak ka
l1dz dienai, kad likuma noteiktaja kartiba sastadits
kreditoru prasijumu apmierinasanas plans. MNL
nav noteikts, kas ir uzskatams par jaunatklatu
apstakli, tom@r pec analogijas ir iesp&jams,
piem&rot CPL 479. pantu (Jaunatklatie apstakli).
Atcelotsakotn&jo [lemumu, administrators pienem
jaunu l@émumu MNL 75. panta noteiktaja kartiba,
ievérojot MNL 73. panta noteikto kreditoru
prasijumu pieteikSanas terminu (sk. MNL 75.p.
8.d.). Lai arT $aja gadijjuma nav attiecinamas
MNL 75. panta sestas dalas prasibas par Iémuma
pienems$anas terminu, administratoram  ir
pienakums pienemt I[émumus maksatnespéjas
procesa un pazinot kreditoriem sapratiga termina.

MNL 76. panta atrunats jautajums par
nenodroSinata kreditora statusa pieskirSanu
nodrosinatajam kreditoram péc iekilatas mantas
pardosanas. Ja, pardodot iekilato paradnieka
mantu, sanemta naudas summa, kas nesedz
nodro§inato kreditoru prasijumu, attiecigie
kreditori p&c administratora lémuma pienemsanas
prasijumu nesegtaja dala iegust nenodrosinatd
kreditora statusu. Papildu, pieSkiramas arT
balsstiesibas, ja kreditora prasijums iesniegts
MNL 73. panta pirmaja dala ming&taja termina.

Administratora lémuma atseviski norada
nesegtda galvena prasijuma un nesegto
blakusprasijumu apméru. Turklat So l€mumu
administrators pienpem un nosiita kreditoram
piecu dienu laika no dienas, kad kreditoram
parskaititi pardosana iegiitie naudas Iidzekli (sk.
MNL 76.p. 3. un 4.d.).

2. Kreditoru prasijumu registrs. Maksatne-
spéjas likums paredz kartibu, kada iesniedzami
kreditoru prastjumi p&c paradnicka maksatnespe-
jas procesa pasludinasanas, kada Sie prastijumi
parbaudami, ka ar7 kartibu, kada administrators
pienem I€mumu attieciba uz iesniegtajiem prasi-
jumiem. Maksatnespejas likuma viens no galve-
najiem mérkiem ir radit skaidribu par kreditora
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un paradnieka attiecibam, proti, likumdevgjs ir
paredzgjis maksatnesp&jas pasludinasanas bridi
fikset kreditoru saistibu apméru pret paradnieku,
iesniedzot administratoram kreditoru prasijumu,
tadejadi nodrosinot kreditoriem vienadas iespe-
jas piedalities maksatnespg&jas procesa un sanemt
savu prasijumu apmieringjumu®.

Lai nodroSinatu pastavigu informaciju par
personam, kuram ierosinatas lietas par maksatne-
spéju, ka arT atspogulotu maksatnespgjas procesa
stadiju, un norisi, $adi padarot maksatnesp€jas
procesu parskatamaku, atklataku un pieejamaku,
administrators ved kreditoru prastjumu registru.

Kreditoru prasijumu registrs ir janoskir
no Maksatnespéjas registra (sk. MNL 12.p.).
Kreditoru  prasijumu  registru karto pats
administrators (sk. MNL 78.p. 1.d.) un ieraksta
zinas, kas noteiktas MNL 78. panta otraja dala,
§Ts zinas pieejamas tikai maksatnesp&jas procesa
iesaistitajam personam. Turprett Maksatnespéjas
registru ved Latvijas Republikas Uznpémumu
registrs un ta dati ir bezmaksas publiski pieejami.

MNL 78. panta otras dalas 1. punkta noteikts,
ka kreditoru prasijumu registra administrators
ieraksta kreditora, kur§ pieteicis kreditora
prasijumu, firmu (nosaukumu) un registracijas
numuru, ja kreditors ir juridiska persona, vai
vardu, uzvardu un personas kodu, ja kreditors ir
fiziska persona, un kontaktinformaciju. Lidz ar to
likumdevgjs ir paredzgjis, ka kreditoru nosaukumi
un registracijas numuri, ka ar7 vardi, uzvardi,
personas kodiunkontaktinformacija, pie kuras var
pieskaitit gan adresi, gan e-pasta adresi, ir visiem
attieciga paradnieka kreditoriem, paradniekam,
paradnieka parstavim un Maksatnespgjas
administracijai pieejama informacija. Tomer §1
informacija par personu datiem var tikt izmantota
vienigi MNL paredz&tajiem mérkiem un nav
izpauzama treSajam personam, ja vien likums to
tieSi neparedz*®.

Administrators septinu dienu laika pec MNL
73. panta pirmaja dala noteikta termina beigam
nosiita kreditoriem kreditoru prasijumu registru.
Par visam izmainam, kas vélak tiek veiktas kredi-
toru prasijumu registra, administrators piecu die-
nu laika pazino kreditoriem (sk. MNL 73.p. 4.d.).

Katram kreditoram, kurs iesniedzis kreditora
prasijumu, ir tiesibas iepazities ar citu kreditoru
iesniegtajiem prasjjumiem un to pamatotibas
pieradijumiem, sakot ar astoto dienu pec
kreditoru prasijumu iesniegSanas termina beigam
(sk. MNL 79.p.2.d.)*".

3. Sudzibas par kreditoru prasijumiem.
Katrs kreditors ir tiesigs parsudzSt tiesa

administratora 1€mumu ne tikai par sava
prasijuma neatziSanu vai dal€ju atziSanu, bet art
par cita kreditora prasijuma atziSanu (sk. CPL
sestas sadalas “Seviska tiesasanas kartiba” 46.!
nodalu “Juridiskds personas maksatnespéjas
procesa”’)®. Tadejadi, administratora lémuma
tiesiskuma izvert€sana ir nodota tikai tiesas
kompetencg.

Praks@ rodas problémas noskirt administratora
ricibu un [émumus, tapec noskaidrojams to saturs.
Juridisko terminu vardnica vardu “/emums”
skaidro ka “tiesisku procesu, procediru, ar
kuras palidzibu valsts, pasvaldibu, organizaciju,
uzpémumu u.c. institicijas pienem obligatus
prieksrakstus, noradijumus vai saistibas”®.
Savukart, ar vardu “riciba” saprot “darbibu —
rikoties; rikosanas .

Ta ka Maksatnespéjas administracija izskata
tikai stidzibas par administratora ricibu, tad tas
nozimé, ka stidzibu var iesniegt Maksatnesp&jas
administracijai, ja administrators rikojas,
parsniedzot Maksatnesp&jas likuma noteiktas
pilnvaras, vai arT neveicot darbibas (bezdarbiba)
saskana ar likumu.

Janem vera, ka administratora [@mums par
kreditora atziSanu par ieinteres€to personu
un balsstiestbu nepieskirSanu (atpemsanu)
ir uzskatams par MNL 75. panta pirmaja un
astotaja dala paredz€to administratora [@mumu
par kreditora prasijumu, ko iesp&jams parsiidzet
tiesa MNL 80. panta pirmaja dala noteiktaja
kartiba. Administratora lémums Saja dala nav
atzistams par vispargju administratora 1€mumu
vai ricibu, ko administrators pienem, izpildot
MNL prasibas, un kas ir parsiidzams MNL 176.
panta pirmaja dala noteiktaja kartiba.

Termins, kas noteikts kreditoram adminis-
tratora l@muma parstidzeSanai tiesa, ir divas
nedélas no $a 1émuma sanemsanas dienas (sk.
MNL 80.p. 1.d.). Bet attieciba uz citu kreditoru
prasjjumu atzisanu, kreditors ir tiesigs parsi-
dzet tiesa ne velak ka tris nedéjas pec kreditoru
prasjjumu iesniegSanas termina beigam (sk.
MNL 80.p. 2.d.). Sada kreditora siidziba tiek
izskatita CPL 363."7 panta noteiktaja kartiba 15
dienu laika no tas sanemsanas dienas rakstvei-
da procesa, nerikojot tiesas sé€di. Tiesas [|emums
par siidzibas izskatiSanu nav parsiidzams (CPL
363." p.11. un 12.d.).

MNL 80. panta piektaja dala paredzetas
tiesibas kreditoriem ldigt tiesu arl atjaunot
stidzibas iesniegSanas procesualo terminu, ja
administratora vainas dél nav bijis iesp&jams
iesniegt siidzibu noteiktaja kartiba.
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CPL 363." panta otraja dala paredzgts tikai
viens tiesas rezolutivas dalas variants, ja tiesa
atzist administratora lémumu par neatbilstoSu
normativo aktu prasibam, ta apmierina stidzibu
un uzdod administratoram noverst pielauto
parkapumu. Piem., ja administratora l€muma
prettiesiskums ir izpaudies pamatota kreditora
prasijjuma neatziSana, tiesa nevar uzdot
administratoram atzit kreditora prasijumu, bet
noveérst parkapumu’'.

Seviskas tiesasanas karttba nav skatamas
lietas, kuras ir strids starp pusém, kas atbilst
CPL 258. pantam, jo seviskas tiesasanas kartibas
lietu kategorijas skatamas bezstridus kartiba.
Tomer pasas siidzibas par administratora [emumu
iesniegs8ana pec biitibas jau norada uz iesp&jamu
tiesibu aizskarumu un strida esamibu starp
stidzibas iesniedzgju un administratoru. Tapéc
vardu “strids par tiestbam” nozime ir Sauraka
nekavarduburtiskajéga’. Stridupartiesibamtiesa
var konstatet, izskatot stidzibu par administratora
lémumu kreditora prasijjuma atziSana vai
neatziSana. Strids par kreditora prasijumu var
but radies gan pirms maksatnespgjas procesa
pasludinasanas, gan ari péc maksatnespgjas
procesa pasludinasanas, administratoram lemjot
par kreditora prasijuma atziSanu vai neatziSanu.
Tapec lai noteiktu, kados gadijumos ir konstatgts
strids, ir iesp&jams izmantot tos pasSus kriterijus,
kurus, izskatotkreditoraiesniegtu maksatnespé&jas
procesa pieteikumu, izmanto, lai noteiktu, vai
paradnicka sanemtie iebildumi ir atzistami par
pamatotiem™,

Ja, izskatot sudzibu par administratora
lémumu, tiesa konstatg, ka strids par tiesibam, kas
radies starp iesp&jamo kreditoru un paradnieku
paraleli maksatnespgjas procesam, izSkirams
vienigi vispariga prasibas tiesvedibas kartiba, ta
nosaka terminu, kada sidzibas iesniedzéjs var celt
prasibu tiesd visparéja kartiba vai liigt atjaunot
par strida prieksmetu apturéto tiesvedibu (sk.
CPL 363."p. 4.d.).

Kopsavilkums

Jautajuma par kreditora prasijumiem pret
maksatnesp€jigu  paradnieku  piemérojamas
Maksatnesp&jas likuma normas, kas noteic
specialu prasijumu pieteikSanas kartibu. Papildus
izteiktajiem apsveérumiem janorada, ka kopuma
Latvijas Maksatnespéjas likums atbilst pasaules
pieredzei Saja joma un, godpratigi piemérojot,
nodroSina miisdienigu un labi funkciong&josu
tiesisko kartibu.

Latvijas likumdevejs izstradajis miisdie-
nigus maksatnespéjas noteikumus, tomér dazos
gadijumos likuma regul&jums nav viennozi-
migi interpret€jams, jo dazi iesaistitam per-
sonam biitiski jautajumi, nav precizi reguléti.
Sos trilkums m&gina novérst tiesu prakse vai
tiesibu doktrina. Tas ir bitiski, iev@rojot juri-
disko personu maksatnespgjas procesu skaita
pieaugumu.

Reform&jot  maksatnesp&jas  reguljumu,
ieteicams ieverot prakses atzipas, lai sekmé&tu
likuma modernizé€Sanu misdienu vajadzibam.
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Abstract

The study “Creditor claims in the insolvency proceedings of a legal entity” contains analysis of
the legal norms that prescribe the filing and verification of creditor claims, decisions adopted by
administrator concerning creditor claims, as well as the procedure for filing of creditor claims and
complaints related to the acknowledging, waiver or partial acknowledging of creditor claims. The
issue of creditor claims in the insolvency proceedings of legal entities is studied in details on the basis
of the legal regulations and conclusions of application theory and practice.

The study contains no analysis of the regulations applicable to the insolvency of the participants
of finance and capital market whereas they are supervised in accordance with the requirements of
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regulatory acts by the Financial and Capital Market Commission and their activities are governed by
special legal norms.

Even though the issue of creditor claims has been earlier discussed in the insolvency law science
of Latvia, authors of the relevant studies have discussed them in brief. This leads to conclusion that
the issue of creditor claims is topical and that theoretical and practical study thereof is significant for
insolvency law of the present day.

Empiric base of the study comprises scientist works and article collection materials, periodical
materials and sources, legal acts, Internet resources and other publicly available information. The
approaches used in exploring the study include analytical, comparative and deductive research
methods.

The study is developed with the following structure (the questions of study also represent parts of
this work): 1) General description of filing creditor claims; Formal legal requirements applicable to
creditor claims; 3) Status of creditor and complaints concerning claims.

AHHOTAIUA

B crarhe mpoBe/ieH aHau3 IPaBOBBIX HOPM, ITPEYCMATPUBAIOIINX MTPEIbIBICHUE TPSOOBAHUIA
U WX TPOBEPKY, PEUICHUS aJMHUHHCTPATOpPa O TPESOOBAHMIX KPEIUTOPOB, a TAKKE PETUCTPALIMIO
TpeOOBaHMI KPEIUTOPOB M INPU3HAHUE, HEMPHU3HAHUE WJIM YaCTHYHOE IpHU3HAHUE TPeOOBaHUI
KPEIUTOPOB B CBSA3U C kanobamu. Ha oCHOBaHWM MPaBOBOTO PEryIUPOBAHUS, TEOPETHUUIECCKUX
3aKJIIOUYCHU W TPUMCHCHHUS Ha MPAKTHKE JACTAIbHO WCCICIOBAaH BOMPOC O TPEeOOBAHUIX
KPEIUTOPOB B IIPOIIECCE HETUIATEIKECIIOCOOHOCTH FOPUINIECKUX JIUIT. AKTyaIbHOCTB HCCIICTOBAHMS
00yCJIOBJICHA TEM, UTO B JIATBUHCKOM IIPABOBEICHUH BOIPOCHI O TPEOOBAHUSAX KPEIUTOPOB B
IpoIecce HEeIIaTeKeCIMOCOOHOCTH PAaCCMATPUBAIKCH HCCICIOBABIINMHI WX aBTOPAMH JIUIIH
KpaTKo.

ABTOp HOPUXOAUT K 3aKIOUYEHUIO O TOM, 4TOo JelcTByromuii B JlatBum 3akoH 0
HEIJIaTéKeCcIoCOOHOCTH, BOIUIOTHBINWN TPUHATHIE B MHUpPE MPABOBBIC IOJOXKEHHS, B IEJIOM
o0ecreuynBaeT COBPEMEHHYI0, XOPOIIo (PyHKIIMOHUPYIOIIYIO TPABOBYIO CTPYKTYpY. BMecTe ¢ Tem
aBTOP YKa3bIBAET, YTO OTIECIbHBIC BOMPOCHI, CYIIECTBEHHbIC AJi1 BOBICUEHHBIX B MPOIECC JIULI,
eni€ He MOTYYMIH YETKOTO 3aKOHO/IaTEIbHOTO PETYTUPOBAHUS M PACCMOTPEHBI TOJIBKO B CY/IeOHOM
[IPAKTUKE WK B IPABOBOU JJOKTPHHE, YTO HEOOXOIUMO YUECTh IIPU COBEPIICHCTBOBAHUU IIPABOBOTO
perynupoBaHus B cepe HerIaTékecrnocoOHOCTH, 0COOCHHO MPUHUMAs BO BHUMaHKE (DakT pocTa
KOJIMYECTBA MPOLIECCOB HEILIATEKECIIOCOOHOCTH FOPUIUICCKUX JIHIL.
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LEGAL ASPECTS OF THE REGIME OF CIVIL
LIABILITY FOR NUCLEAR DAMAGE IN BULGARIA

Doctor of law Olga Borisova,
Varna Free University, Bulgaria

The legal regulations for a special regime of
liability and managing a risk at the operation
of nuclear facilities is based on a hypothesis at
which an accident of nuclear equipment or the
transportation of nuclear materials can lead to
the origination of big amounts of damage. The
legal solution of this problem must provide
simultaneously guaranteed compensation to
a population, but also must not endanger the
competitiveness of the nuclear industry. It is
desirable to create and introduce minimal norms
for the provision of financial protection against
damage, which is a result of several uses of
atomic energy for peaceful purposes.

Due to the lack of provisions of international
nuclear law for the compensation of cross-
border nuclear damage, the only possibility
for the national parties, having such business
activity, is to harmonize the provisions of their
national legislation for civil liability by means of
conventions.

International conventions' in terms of nuclear
damage stipulate the legal regulations dealing
with the special regime of liability and managing
the risk of the origination of big amounts of
damage at accidents of nuclear facilities or
the transportation of nuclear materials. The
basic principles and contents of the Vienna and
Paris Convention on civil responsibility are
internationally accepted as legal means, allowing
to cope with nuclear risks.

The basic principles of civil nuclear liability
are as follows:

— Exceptional liability of the nuclear installation
operator;

— Absolute (objective) liability of an operator,
which means liability without one’s own fault;

— Limitation of liability in terms of an amount;

— Limitation of liability in time;

— Equivalent options for a financial guarantee
of liability.

According to the conventions under review,
liability is restricted only to one person, with the
exclusion of every other. «A person» means: «any
individual, partnership, any private or public
body whether corporate or not, any international
organization, enjoying legal personality under

the law of the Installation State and any State or
any of its constituent sub-divisions»?.

This person is «designated or recognized
by the Installation State as an operator of that
installation»®. Usually, the operator is a person
responsible for security, namely the licensee.
However, the nation-state has the power to
stipulate every other person, that is associated
with the nuclear installation, for example the
equipment owner.

Responsibility in case of nuclear damage lies
withthenuclearinstallation operator, even without
any fault on his part, adhering to the principle of
absolute (objective) liability. It is based on the
traditional presumption for responsibility of every
person, engaged in dangerous business activity
and on the difficulty of proving negligence on the
part of an operator under certain circumstances
associated with nuclear activities.

In the statement of the motives and reasons
for the revision of the Paris Convention on
16.11.1982, one has stipulated two main reasons,
which have led to placing the whole liability on
the operator, unlike that envisaged by the common
law of liability. First, it is so in order to avoid
difficulties and time limits, which would exist
at many-sided liabilities. Second, to be avoided
the accumulation of insurance policies different
from these of an operator, associated with the
installation or operation of a plant over the years,
which otherwise must be at the disposal of an
operator, maintained and grouped by capacity*.

In scientific circles consensually, it is taken
for granted, that the legal channeling of liability
is lawfully placed only on the nuclear installation
operator. This concept is a main feature of the
law of nuclear liability, without any equivalent in
the other areas of law. International conventions
strengthen the principle of channeling through
additional legal means. Thus for example, an
operator is held responsible for the transportation
of nuclear materials from and to the relevant
equipment. If it is not approved in a special
procedure, the transporting contractor cannot
be held responsible for cases and amounts of
damage during transportation and the liability for
safe transport is placed on the operator.
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Nowadays, legal channeling comprises one of
the basic goals of the international harmonization
of liability for nuclear damage. One has also
stated another opinion in specialized literature —
the understanding, that it is unjust to exonerate
suppliers from liability, but the summarized views
of the legal science anent the legal channeling of
liability on the part of an operator has obvious
advantages from the viewpoint of the legal
certainty for the victims of nuclear damage®.

The exceptional and absolute liability of a
nuclear operator avoids the search of aresponsible
person in common law, which may not be the
only one. One simplifies and rationalizes the
eventual solution for the civil liability for cases
and amounts of damage, which is in favor of
victims. They do not have doubts as to for whom
to make their claims.

At the limitation of liability in terms of an
amount in case of a big accident, it is possible for
the operator and insurance companies to be unable
to provide financial security in view of the usual
principle of quasi-delicate liability. At the same
time, the pragmatic concern about facilitating the
development of the peaceful use of nuclear power
requires a solution for the limitation of an amount.
In this connection, the above-mentioned Paris
Convention and Vienna Convention establish
and put limitations on liability in a different
way. The above-stated Vienna Convention does
not fix an upper amount of a limit and leaves
the issue to be settled at the discretion of every
Installation State, but determines an amount not
less than 5 million US Dollars for every single
nuclear accident. In the Paris Convention, one
distinguishes three areas of liability. The first
area is the one, which corresponds to the personal
liability of an operator and amounts to at least
5 million USD. As an immediate priority of
national legislation, one can determine up to
where the operator’s limit of liability can reach,
without falling below the established amount.
The second area covers the amounts of damage,
which exceed the foregoing limit and it is up to
175 million USD. This second area is covered by
the nation-state in which the nuclear facility, that
has caused the damage, is located. The third area
of compensation covers the cases and amounts
of damage, exceeding 175 million USD and it
reaches up to 300 million USD. This last area is
a result of Brussels Supplementary Convention,
adoptedinyear 1963 and it focuses ourattentionon
the matter, that member-countries are responsible
for cases and amounts of damage, which exceed

the liability of a nation-state (175 million USD)
in different proportions, depending on the given
in advance formula.

The limitation of liability for nuclear damage
in time is subject to the rule that one can exercise
the right of compensation within 10 years from the
date of a nuclear accident, because after this time
limit uncertainty increases and the determination
of the cause becomes more difficult. From the
viewpoint of an insurer, “the longer is the period
of time from the date of every event, the more
probable is individual insurance commitments to
be fulfilled more difficultly due to consolidation,
insolvency or closure. In this way, the shorter
period of time gives greater security to victims
for the a reliable payment in consequence of
claims. At present, nuclear energy pools provide
the required coverage under the conventions on
liability, but 10 years is the maximal period for a
private insurance market, regardless of the fact,
that some nuclear legislations nowadays stipulate
also longer periods during which one can make
a claim®,

The mentioned in conventions period of 10
years is a result of a compromise between the
interest of victims and the one of the nuclear
installation operator. Under reserve as to the clear
determination of the starting point for the time
limit, this ten-year-long period is insufficient
at a nuclear accident in the repository for the
geological disposal of radioactive waste, because
it is probable for the eventual cases of damage to
occur long time after the accident, due to the slow
migration of radioactivity up to a surface’.

The equivalent options for the financial
guarantee of liability are insurance or another
financial security, covering the liability of the
plant operator. The amount, the type and the
conditions are determined by the Installation
State.

The Installation State provides the payment of
honored claims for the compensation of nuclear
damage filed and made against the operator, as it
provides the necessary financial means to such
amount up to which the amount of insurance or
some other financial guarantee is insufficient for
the compensation of such claims, but not more
than the maximal amount of liability, if such is
limited and fixed by the Installation State®.

As stated above, the problem of nuclear
liability is solved by means of two instruments:
the Paris Convention on Third Party Liability
in the Field of Nuclear Energy of 29" July
1960, which has been amended by means of
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several protocols and supplemented by Brussels
Supplementary Convention of 31* January 1963
and the Vienna Convention on Civil Liability for
Nuclear Damage 21 May 1963 amended by 1997
Protocol.

The above-mentioned Paris Convention
was adopted in year 1960 under the aegis of
the Nuclear Energy Agency subordinate to the
Organization for Economic Cooperation and
Development (OECD). One of its demerits is that
it does not have a universal purpose. However,
under reserve as to acceptance by all contracting
(national) parties, a country, which is not an
OECD member, can join this convention. Such
is the case with Slovenia, that become a party
to the Paris Convention of 16" October 2001.
The above-stated Vienna Convention on Civil
Liability was drawn up three years later, under
the aegis of the International Atomic Energy
Agency (IAEA). The Convention has the goal to
introduce a regime of international importance
and function and is based on the same principles
like the ones of the Paris Convention. The 1986
Chernobyl accident necessitated the revision
and updating of certain provisions contained in
this convention. By means of the 1997 Protocol
(which came into force on the 4™ of October year
2003), the above-stated Vienna Convention was
amended in order to be improved the system
for regulating the compensations for nuclear
damage. The 1997 Protocol contains, inter alia,
also a new definition of nuclear damage, as one
expands the geographical scope of the convention
under review, extends the time limit during which
claims for death and body injuries can be filed and
increases the minimal amounts of compensation.
One incorporates new levels of competence,
which initiate action in the cases when a nuclear
accident arises during the transportation of a
nuclear material.

The above-mentioned Paris Convention and
Vienna Convention are distinguished between
themselves with minor differences. Their basic
function is to set the parameters of liability for
damage, which a result of certain uses of atomic
energy for peaceful purposes.

Both conventions contain an international
reference as to determination whether legislation
in terms of nuclear liability is adapted to a
risk. National legislators should consider the
advantages, which equalize their national
legislations to these of the conventions under
review at the ratification of the relevant
convention. One applies either the Vienna

Convention or the Paris Convention to a nuclear
accident, as one excludes the implementation of
the other convention. Upon the origination of a
nuclear accident in a nuclear installation, one
applies this convention in any Installation State.
At the occurrence of a nuclear accident outside
the nuclear installation, associated with a nuclear
material during transportation, one implements
this convention in any Installation State, whose
operator is responsible in conformity with either
article I1I.1 (b) or (c) of the Vienna Convention,
or under article IV(a) and (b) of the Paris
Convention®.

On the 21% of September year 1988, the
Conference on the Relationship between the Paris
Convention and the Vienna Convention adopted
a Joint Protocol relating to the application of
both conventions, whereas the Paris Convention
(in addition to the Brussels Supplementary
Convention) and the Vienna Convention share
one and the same principles. The main goal
of the 1988 Joint Protocol is to coordinate the
application of the above-stated conventions. The
Joint Protocol associates the conventions in two
basic ways. In the first place, it stipulates the
mutual expansion of the liability of an operator
under the Paris and Vienna systems (article
ID). In this way, if a nuclear accident arises for
which the operator is responsible simultaneously
under the Vienna Convention and the 1988 Joint
Protocol, the operator will be responsible under
the Vienna Convention on Nuclear Damage,
caused not only on the territory of the parties to
it, but also on the territory of the parties to the
Paris Convention and to the 1988 Joint Protocol.
Respectively, if an accident arises for which the
operator is responsible simultaneously under the
Paris Convention and the 1988 Joint Protocol, the
opposite will hold true. In the second place, the
1988 Joint Protocol is conceived to resolve the
conflicts, which may arise from the simultaneous
implementation of both conventions, especially
in the cases during transportation.

The national parties (countries) have two
options at their disposal for the implementation
of the conventions on a national level. They can
transform the contents of the above-mentioned
conventions into a national law concerning
liability. This solution gives the advantage to
be allowed the use of legislative techniques
and a national language, but there is a risk of
wrong interpretations as to the contents of the
conventions. The other option, which avoids this
risk, is to implement the conventions directly
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as instruments of automatic application. The

structure and the formulation of the dispo-

sitions of the Vienna Convention and of the

Paris Convention, as well as the Annex to the

Convention on Supplementary Compensation for

Nuclear Damage envisage this option.

One has preferred the first variant in the
Bulgarian legislation. After the ratification of
the Vienna Convention and of the Joint Protocol
Relating to the Application of the Vienna
Convention and of the Paris Convention by
the National Assembly with a law passed on
27.07.1994, the provisions of the convention
were applied in a national legislation with an
amendment dated 04.08.1995 of the Law on the
Use of Atomic Energy for Peaceful Purposes
(LUAEPP). Chapter Four of the above-mentioned
law transforms the contents of the convention
under review into articles 33, 34, 35, 36, 36a,
360, 37 u 38.

Upon the repeal of this legislative act in June
year 2002, legislators passed the Safe Use of
Nuclear Energy Act (SUNEA). The civil liability
for nuclear damage detailed in chapter ten of
the new special law does not distinguish itself
conceptually from the legal framework of the
repealed law, but makes concretizations anent:

— the scope of the concept nuclear installation,
in case of several nuclear installations of one
and the same operator are located on one and
the same platform;

— the conditions and the procedure for the
exemption of small quantities of a nuclear
material from the application of the Vienna
Convention in conformity with its provisions
are determined with a regulation'’, adopted by
the Council of Ministers at the proposal of the
Chairman of Bulgaria’s Nuclear Regulatory
Agency (NRA);

— the liability of the operator for damage,
caused by every nuclear incident is limited to
96 million Bulgarian levs;

— the liability for nuclear damage, in case of
the operator gets budget support, is secured
through annual allocation of financial means
in a national budget.

The use of nuclear energy is a social issue,
which has found its reflection in the Constitution
of the Republic of Bulgaria'’ and as a result
of Bulgarian legislation by dint of a law'? one
has established state monopoly over the use of
nuclear power and the manufacture of radioactive
products. In the above-mentioned Constitution,
nuclear energy is mentioned generally. The
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imperative scope, the goal and the basic situations
in principle in the course of its use are ascertained
in a special law, namely-the Safe Use of Nuclear
Energy Act (SUNEA).

Asawhole, Bulgariannuclear legal framework
is quite detailed and complex. According to
our national legislation, nuclear energy and the
sources of ionizing radiation emissions can be
used by natural or legal persons only after the issue
and receipt of a statutory permit and/or a statutory
license for the safe performance of the relevant
business activity. The licensees and the holders of
permits bear full responsibility for providing the
safety of the equipment and activities, stipulated
in the license or in the permit".

The state regulation of the safe use of
nuclear energy is carried out by the Chairman
of Bulgaria’s Nuclear Regulatory Agency,
which an independent specialized public body
of the executive power and has the competence,
determined with SUNEA™,

The legal regime of civil liability at a nuclear
incident in Bulgaria is regulated and detailed in
two normative sources — the Vienna Convention
on Civil Liability for Nuclear Damage and the the
Safe Use of Nuclear Energy Act (SUNEA).

Under §1, item 32 of the Additional Provisions
of SUNEA, ,,a nuclear installation”, ,,a nuclear
incident”, ,,a nuclear material”, ,,a person” and
,,an operator” are concepts defined in article I of
the above-stated Vienna Convention.

The Vienna Convention on Civil Liability for
Nuclear Damage contains legal definitions of
these concepts.

“Nuclear installation” means: (I) any nuclear
reactor other than one with which a means of sea
or air transport is equipped for use as a source
of power, whether for propulsion thereof or for
any other purpose; (II) any factory using nuclear
fuel for the production of nuclear material, or any
factory for the processing of nuclear material,
including any factory for the re-processing of
irradiated nuclear fuel; and (III) any facility
where nuclear material is kept (stored), other
than storage incidental to the carriage of such
material; provided that the Installation State may
determine that several nuclear installations of one
operator which are located at the same site shall
be considered as a single nuclear installation.

“Nuclear incident” means any occurrence or
a series of occurrences, having the same origin,
which causes nuclear damage'.

“Nuclear material” means: (I) nuclear fuel,
other than natural uranium and depleted uranium,
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capable of producing energy by a self-sustaining
chain reaction of nuclear fission outside a nuclear
reactor, either alone or in combination with some
other material; and (II) radioactive products or
waste'®.

“Person” means any individual, partnership,
any private or public body whether corporate
or not, any international organization, enjoying
legal personality under the law of the Installation
State and any State or any of its constituent
sub-divisions'’.

“Operator”, in relation to a nuclear installation
means: the person designated or recognized
by the Installation State as an operator of that
installation!®,

Article IV of the Vienna Convention envisages
absolute (objective) liability of an operator for
nuclear damage and article 129, paragraph 2
of SUNEA states that the operator of a nuclear
installation is solely responsible for the cases and
amounts of a nuclear incident, except if the Vienna
Convention stipulates something else. It means,
that in order to make a compensation claim, it is
not necessary to prove the guilt of the operator of
a nuclear installation, but one requires a causal
(cause-and-effect) relationship between a nuclear
incident and nuclear damage. It is not necessary
for a victim to prove negligence or whatever
kind of fault on the part of an operator, but the
operator is responsible only with respect to cases
of damage, which have been “provoked” or are ,,in
consequence of” risk activity, which one performs.

The requirement for the cause-and-effect
relationship between the two events — a nuclear
incident and nuclear damage is contained in the
legal definition of nuclear damage.

“Nuclear damage” means: (I) a loss of life,
any personal injury or any loss of, or damage
to, property which arises out of or results from
the radioactive properties or a combination of
radioactive properties with toxic, explosive or
other hazardous properties of nuclear fuel or
radioactive products or waste in, or of nuclear
material coming from, originating in, or sent to, a
nuclear installation; (II) any other loss or damage
so arising or resulting if and to the extent that the
law of the competent court so provides; and (I1I)
if the law of the Installation State so provides, a
loss of life, any personal injury or any loss of, or
damage to, property which arises out of or results
from other ionizing radiation emitted by any other
source of radiation inside a nuclear installation'.

The claim for nuclear damage is based directly
on the consequences of a nuclear incident and

contains legally relevant facts, which condition
the plaintiff’s claim and its filing against the
person, acting in the capacity of an operator of a
nuclear installation.

There is no room for whatever liability
without damage, even under the legal regime of
objective liability, whereas damage is a necessary
precondition for compensation. If as a result of a
nuclear incident, a victim suffers damage, which
cannot be qualified as “nuclear damage”, the
same can be compensated under the legal regime
of civil liability for nuclear damage.

From the viewpoint of the special competence
under article 137 of SUNEA, the claims filed for
nuclear damage, with the exception of the cases,
when the Vienna Convention stipulates something
else, are within the competence of the Bulgarian
courts. They are actionable in Sofia City Court,
as a court of first instance. Court proceedings
are free of charge for Bulgarian citizens and as
far as foreigners are concerned, one applies the
principle of reciprocity.

Francisco Cruz and Santiage Ferrer
unambiguously emphasize, that unlike liability
due to guilt, at which it is necessary to ascertain
that the misdemeanor is through the respondent’s
fault, in the conditions of absolute (objective)
liability, the cases and amounts of damage
came into existence because of the sole reason,
that the business activity of the respondent in a
risky sector and the development of the relevant
activity is hazardous®.

By introducing objective liability, as far as
the cases at which the operator under review can
be exempt from liability (force majeure, gross
negligence, or a result of action or inaction of the
person to whom one has caused damage) have
a very narrow field of application, one achieves
process rapidity. The presence of nuclear damage
as a result of a nuclear accident is sufficient.

The conditions, which should be fulfilled for
establishing the operator’s guilt, are not detailed
in SUNEA, but are exhaustively stipulated in
article 2 of the ratified with a Bulgarian law
Vienna Convention on the Civil Liability for
Nuclear Damage. An operator is responsible
for nuclear damage, for which one proves,
that it has been caused a nuclear incident in
his nuclear installation, or is associated with a
nuclear material, coming from the installation,
manufactured in it or going into it.

The issues, like liability for nuclear accidents,
through the fault of the operator of another
nuclear installation, as well as liability for nuclear
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damage caused to a site with more than operator,
are specific aspects of the legal regime of liability
for nuclear damage in Bulgaria, which deserve to
be reviewed and are possible areas of a reform.

The liability for nuclear accidents through
the fault of the operator of another nuclear
installation is envisaged in connection with the
transportation of a nuclear material outside the
site of the nuclear installation.

In article II (I) of the Vienna Convention
on Civil Liability for Nuclear Damage, one
ascertains the possibility of the liability for a
nuclear accident to be assumed by the operator of
another nuclear installation in strict conformity
with the explicit conditions of a written contract.
At the lack of such express conditions, as well
as in the cases when the operator of another
nuclear installation has not taken possession and
control of the nuclear material (that caused the
damage), the operator of the nuclear installation,
from which the relevant material comes or where
the relevant material is manufactured, bears
responsibility for the nuclear damage. In other
words, the operating forwarder or the operator to
whom nuclear fuel, radioactive products or waste
or a nuclear material are delivered, is responsible
for cases and amounts of nuclear damage
provoked outside a nuclear installation. By dint
of a written contract, the operating forwarder
and the receiving operator agree on the stage of
transportation, at which liability is transferred
from one operator to another. At the lack of
such contract, liability is transferred from the
operating forwarder to the operating recipient,
that becomes responsible, whenever accepts the
commodity.

Carlton Stoiber pays attention to the issue of
liability at the storage of nuclear materials during
transportation. In his opinion, the safe keeping
of nuclear materials during transportation is not
assignment of liability for transportation, even
if this safe keeping is associated with the nuclear
equipment of third operator. If nuclear materials
are sent to a person situated on the territory
of a non-member country, then the operating
forwarder remains responsible until the
materials are not moved away by the transport
vehicle through which they have arrived on the
territory of such country. If nuclear materials are
sent through a person based on the territory of a
non-member country, to an operating recipient
located on the territory of a member country, by
the written consent of the operating recipient,
then the operating recipient is responsible only

after the materials under review are unloaded
from the transport vehicle through which they
should leave the territory of the first country.
As far as transport coming from and going to
non-member countries is concerned, according
to Stoiber the legal situation is more complex:
the conventions on the matter of nuclear
liability are applied only if the relevant general
principles of private international law allow it.
Private international law can also be applied,
as governing law of a non-member country
or it holds true for the law of the country of
origin of the accident victims. This situation is
a source of legal uncertainty and comprises an
additional reason, due to which it is desirable
for as many countries as possible to become
parties to conventions on the matter of nuclear
liability. The conventions on nuclear liability
allow countries to make the transporting driver
a responsible person, instead of the operating
forwarder and/or a recipient on the condition
of consent from the operator or operators,
which will be substituted and the approval of
the regulatory body or competent national
institutions. If the transporting driver is held
responsible, then he is regarded as a operator
of one piece of nuclear equipment. In practice,
one does not chooses this option frequently. It
is applicable to railway companies and other
transporting contractors, which from time to
time haul nuclear materials?!.

The above-mentioned circumstances have a
directrelationship to the organization of anuclear-
fuel cycle and more precisely, the delivery of fresh
fuel for the work of reactors and respectively,
spent (nuclear) fuel for subsequent processing
and one must mention in this regard the treaty
signed between the Government of the Republic
of Bulgaria, the Government of the Russian
Federation and the Cabinet of the Ministers of
Ukraine in the area of the safe transport of nuclear
materials between the Russian Federation and the
Republic of Bulgaria also across the territory of
Ukraine®.

The above-mentioned treaty complies with
applied international contracts and the legislation
of countries in the area of the safe transport of
nuclear materials.

The issues, related to civil liability for nuclear
damage, caused at the time of a nuclear incident,
which arises during the transportation of special
cargoes, are resolved between the countries in
conformity with the Vienna Convention on Civil
Liability for Nuclear Damage of 21 May 1963.
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According to the treaty, the following legal
entities bear responsibility for nuclear damage in
the sequence determined in the convention:

— the Bulgarian operator — during the safe
transport of special cargoes from the territory
of the Republic of Bulgaria to the territory of
the Russian Federation, until the moment of
giving possession and control of the special
cargo onthe territory ofthe Russian Federation
at the point, stipulated in the contract between
the operators under review.

— the Russian operator — during the safe
transport of special cargoes from the territory
of the Russian Federation to the territory of
the Republic of Bulgaria, until the moment of
giving possession and control of the special
cargo on the territory of the Republic of
Bulgaria at the point, stipulated in the contract
between the above-stated operators.

The elimination of consequences of an
accident during the safe transport of special
cargoes, including also at the moment of a
nuclear incident and also the provision of security
and connections in the area of the accident are
realized by the concerned party on the territory of
whose country the accident occurred. In case of
an official request for the provision of assistance
submitted by the concerned party, on the territory
of'the country on which the accident under review
arose, the other countries should send their staff for
elimination of the consequences of an accident in
accordance with international obligations and the
legislation of the their countries. The Russian or
Bulgarian party, depending on the circumstance
the operator of the country of whichever of the
concerned parties bears responsibility under
article 7, paragraph 2 of the treaty, assigns
liability for nuclear damage, guarantees the
refund by its operator of the expenses, associated
with the elimination of the consequences of a
nuclear incident (emergency-rescue and other
urgent operations, performed at the occurrence
of a nuclear accident and aimed at saving the life
and protecting the health of people, a decrease in
the amounts of material damage and a reduction
in environmental pollution and also for the sake
of localizing the area of the nuclear accident,
termination of the effect of the hazardous factors,
characterizing it). The above-stated expenditures
are refunded within one month from the date of
recognizing the financial requirements of the
country, on whose territory an accident occurred,
if the parties do not agree on something else.
The disputable issues, which arise between the

parties concerned in connection with accidents,
including also the issues about compensation
upon nuclear damage, are solved by the parties
through consultations and negotiations®,

Civil liability at the time of safe nuclear
transportation is a specific aspect of the legal
regime of responsibility for nuclear damage
in Bulgarian legislation. Transport plays an
important role during a nuclear-fuel cycle
and a legislator should demonstrate flexibility
regarding the clear and uniform liability at the
transportation of a nuclear material, in order not to
have any doubt, who assumes insurance liability.
At the same time, the process for the settlement
of an insurance claim is slow and bureaucratic. A
regime requires certificates of financial security,
which should accompany a consignment and
the limits of financial security are different in
different countries.

The requirement for financial security is of
considerableimportance,inordertobeguaranteed,
that there are financial means for payment under
eventual claims. According to Sebastian Reitsma,
a manager at the Swiss pool for insurance of
nuclear risks and a director at the directorate of
nuclear energy in a Swiss reinsurance company,
this requirement lies at the basis of the insurance
principle of insurance interest, whenever the
obligation of the nuclear installation operator to
guarantee security becomes subject to insurance®.
Reistma associates the recommendations for an
improvement in a national legislation regarding
civil liability at nuclear transport with the
provision of insurance for nuclear liability to
third parties during transportation and more
precisely, the assumption of liability by transport
companies at the presence of an agreement with
the relevant operator. In this case, an actuarial
risk is much lower than that of a nuclear power
plant operator.

In case of nuclear damage, engaging the
liability of more than one operator, it is hard
to distinguish the share of every operator. The
discussion about this issue is of great importance
to the site of “Kozlodui NPP”, where you
will see the nuclear installations of two legal
entities — “Kozlodui NPP” Single-member JSC,
an operator operating the nuclear power station
and State Enterprise “Radioactive Waste” (SE
“RAW?”) — authorized by the nation-state to
manage radioactive waste during the utilization
of nuclear power.

For the sake of the Vienna Convention,
SUNEA stipulates the scope of the concept «a
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nuclear installation», as: several nuclear plants of
one and the same operator, situated on one and
the same site®.

Article 129, paragraph 1 of SUNEA envisages
that the Council of Ministers of the Republic of
Bulgaria determines the person, who under the
Vienna Convention is an operator of the nuclear
installation, as well as the type and the conditions
of the financial security, covering the operator’s
liability for nuclear damage.

By means of a Council of Ministers’ decision
dated 13.11.2013, one designated SE “RAW”,
as an operator of two nuclear installations (one
on the site of «Kozlodui» Nuclear Power Plant
and one on the site of the Permanent Repository
for RAW in Novi khan). The above-stated
decision stipulates the type and the conditions
of the financial guarantee covering liability—
«Public Liability of Legal Entities» Insurance.
The managing director of the above-mentioned
enterprise makes the choice of an insurer after
conducted negotiations with insurance companies
or with their mergers?.

By dint of a Council of Ministers’ decision,
dated 15.01.2015, one designated «Kozlodui
NPP» Single-member JSC, as an operator of a
nuclear installation (nuclear power reactors and
other pieces of equipment, situated on the site
of the NPP in Kozlodui, with the exception of
the facilities for the management of RAW on
the same site, provided for maintenance to SE
«RAW»). The above-stated decision specifies the
type and the conditions of the financial guarantee,
covering liability—«Public Liability of Legal
Entities» Insurance, which is taken out annually
from 2002 on with an insurer—«Bulgarian
National Insurance Pool» Civil Corporation?’.

The operator of a nuclear installation is
responsible for nuclear damage, if one proves, that
it has been caused by a nuclear incident. Liability
is absolute, but the economic sanction can be
limited by the Installation State up to an amount
not smaller than 5 million USD for every single
nuclear accident. The US dollar in the convention
is a unit of account, equivalent in terms of a value
to its gold parity as of 29.04.1963, which means
35 USD for one troy ounce of pure gold*.

The Bulgarian legislator establishes amaximal
legal regime of operator’s liability up to 96 min
BGN for every case of nuclear damage®.

The operator under review is obliged to
maintain insurance or other financial guarantee
to the above-stated amount for the period of
nuclear installation operation®.
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The determined in SUNEA amount of
compensation coming to 96 mln BGN (more than
54 mIn USD) does not contradict the established
limitation in the convention of at least 5 million
USD and supplements and develops article 5,
paragraph 1 of'it, as one limits operator’s liability
toanamountten times more than the one stipulated
in the convention. At the same time, article 132,
paragraph 2 of the same law envisages for the
operator to maintain insurance or a financial
guarantee to this amount for the period of nuclear
plant operation. In this way, the legislator binds
the financial liability of an operator with the
number of the nuclear installations operated
by him and requires insurance or a financial
guarantee for each of them.

It means, that for the site of ,,Kozlodui NPP”,
each of the legal persons on this site, that operate
the nuclear plant, respectively ,,Kozlodui NPP”
Single-member JSC and SE ,,RAO” have the
obligation to maintain insurance or other financial
guarantee for nuclear damage, each to the amount
of 96 milllion BGN. The accumulation of
exposures from several insurance policies, at the
occurrence of one and the same insurance event
is a problem at nuclear insurance and mostly a
problem of the victims how and against whom to
make and file their claims.

Insurance in the nuclear industry is much
more different than the insurance of other
facilities. The complexity at the functioning of
nuclear equipment and the amounts of damage,
which can be caused, require specific insurance
principles at nuclear insurance. One of the most
important ones is the exclusion of subrogation.
Subrogation allows insurers to exercise the rights
of the operator, that has suffered a loss and to
refund the coverage of the damage from the
contractors and suppliers, which have worked on
the site.

If there is only one operator on a nuclear site
with regard to a nuclear installation, then he is
responsible for the amounts and cases of damage
resulting from a nuclear accident and liability
is legally placed on him. However in the cases
when the nuclear damage under review engages
the liability of more than one operator and the
share of each of them in the above-mentioned
damage cannot be substantiatively differentiated,
then these operators are jointly and severally
liable for nuclear damage?!.

It makes an impression on us, that the persons
licensees under SUNEA, respectively «Kozlodui
NPP» Single-member JSC and SE «RAW»
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are stipulated as persons operating the nuclear
installation under the Vienna Convention in the
above-stated government decisions under article
129, paragraph 1. It is a common practice of the
countries, which have joined the Convention,
whereas exactly the licensee is the person
responsible for the nuclear installation security.
However, the Convention gives countries the
power to designate also another legal person as
a nuclear installation operator, which person is
associated with the equipment, without the same
being a licensee for the equipment operation.
Underarticlel,item 1 (c) ofthe Vienna Convention
,»an operator in relation to a nuclear installation”
means the person designated or recognized
by the Installation State as an operator of that
installation.

For the sake of the present research, it is
expedient to review the definition of the concept
»person” given in article I, item 1 (a) of the
Convention: ,,Person means any individual,
partnership, any private or public body whether
corporate or not, any international organization,
enjoying legal personality under the law of the
Installation State and any State or any of its
constituentsub-divisions”. Inthecountries,having
several nuclear facilities, this formulation gives
operators an opportunity to unite their financial
capabilities with a view to provide jointly the cost
for the coverage. This solution has been used in
Germany and USA and it is applicable, whenever
a financial guarantee different from insurance is
used as liability coverage. Theoretically, there
are also other financial means of covering the
operator’s liability (for example, bank guarantees
and capial securities), which may be evaluated
from the viewpoint of security and reliability by
regulatory bodies*.

Regarding the nuclear damage of the
installations situated on one and the same site
(for example, the site of Kozlodui NPP), but with
different operators (“Kozlodui NPP” Single-

member JSC and SE ,,RAO”), under article
II, item 3(a) of the Convention, it engages the
liability of more than one operator and these
operators involved shall, in so far as the damage
attributable to each operator is not reasonably
separable, be jointly and severally liable. In this
case, there is a legal basis for the joint provision
of the cost for the coverage or the provision of the
coverage by the nation-state against the payment
of the relevant fee by the operators.

The regime of civil liability for nuclear
damage is a specific area of legal regulation.
Nuclear liability is a protective measure against
an eventual undesirable result and a way of risk
management. Its basic function is to achieve and
keep balance between the interests of affected
persons after an occurred incident and the
development of the nuclear industry. In order to
be sufficiently efficient on an international level,
it is necessary for the regime of civil liability to
be successfully integrated on a national level,
through techniques of national legal regulation of
the risks associated with the utilization of nuclear
energy.

The insurance of nuclear risks plays a special
role during the interaction of international and
internal law, because the regime of civil liability
for nuclear damage is an international regime
in terms of nuclear liability, introduced through
conventions and the relevant national legislation.

In view of the above-stated circumstances,
one comes to the conclusion, in Bulgarian
legislation one establishes a legal framework of
the regime of civil liability for nuclear damage,
which depending on certain factors, provides a
real behavioral model, by means of which legal
entities react to normative legal acts. On the
other hand, one has stipulated specific aspects
concerning the regime of liability for cases and
amounts of nuclear damage, which deserve the
legislator’s attention and are possible areas of a
reform.
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Anotacija

Raksts veltits kodolenergijas izmantoSanas tiesiska rezima un civiltiesiskas atbildibas jautajumiem
kodolpostijumu gadijuma. Vesturiski analizgti civiltiesiskas atbildibas par kodolkaitgjumu starp-
tautiskie noteikumi, ka arT izskatitas Vines konvencijas par civilatbildibu kodolkaitgjuma gadijuma
un Parizes konvencijas par tresas puses atbildibu saistiba ar kodolenergiju, piemérosanas iesp&jas
nacionalaja Itmeni. Analizéts kadi atbildibas veidi un atbildibas reZims biitu efektivi iedzivotaju
aizsardzibai pret kodolkaitgjumu

Secinats, ka efektiva varétu but kodolmaterialu parvadasanas apdrosinasana, kas javeic
specializ€tiem transport€Sanas uznémumiem, jo $ada veida apdro$inatajs uznemas atbildibu par
iesp&jamo kaitejumu. Uzsverta valsts atbildiba par kodolkait&jumu, jo Saskana ar Bulgarijas tiesisko
reguléjumu, valdiba nosaka personu, kura atbilstosi Vines konvencijai ir kodoliekartas operators, ka
arT valdiba nosaka finansu garantijas veidu un noteikumus. Piedavats pilnveidot atbildibu gadijumos,
ja viena vieta atrodas vairaku operatoru iekartas.

AHHOTALIUSA

B crarbe aBTOp HaéT aHANHM3 MPABOBOTO PEXKUMA IPAYKIAAHCKOW OTBETCTBEHHOCTH OTHOCUTEIHLHO
SIIEPHOTO yIepOa MpH KCIONIB30BAHHUU siJIepHON dHepruu B bonrapun. B ucropuyeckom miaHe
PaCcCCMOTPEH MEXyHapOAHBIH PEXUM TPaKIAHCKOM OTBETCTBEHHOCTH 3a SICPHBIA ymiepo, a
TAKXKE BO3MOYKHBIE BApUAHTHI 110 NpUMEHEHUI0 BeHckol u [lapuKckoil KOHBEHUHUN O TPa)KJaHCKON
OTBETCTBEHHOCTH HAa HAI[MOHAJIBHOM YypOBHE. AHAIU3UpyeTcs OONTapCKUN 3aKOHOMATEIIbHBIH
yTh B cdepe 3allUThl TPaXKIaH OT SJACPHOrO yiiepda, BJIEMEHThl U XapaKTCPUCTUKH DPEKUMaA
OTBETCTBEHHOCTH.

IIpenocraBneHne CTpPaxoBKU SIACPHONW OTBETCTBEHHOCTH TPEThEH CTOPOHE BO BpeMs
TPAHCTIOPTUPOBKHU SACPHOTO MaTepwaiia, a WMEHHO, CICIHATU3UPOBAHHBIM TPAHCIIOPTHBIM
KOMIIaHHUSIM, TIOBBICUT (DUHAHCOBYIO 0€30IaCHOCTh M CTPaxXOBYIO OTBETCTBEHHOCTh. CoOracHo
OonrapckoMy 3aKOHOAATEILCTBY, CoBET MHUHHCTPOB OIIPENEIISET JINII0, KOTOPOE, TI0 CMBICITY BeHckoii
KOHBEHIINH, SIBIISIETCS OTIEPATOPOM SIIEPHON yCTAaHOBKH, KaK ¥ BUJI M YCIIOBHS (DMHAHCOBOM rapaHTHH.

C 2Toif TOUKH 3peHUS aBTOp MperaraeT peopMbl B ((HHAHCOBOM OOECIICUCHUH TSI TIOKPBITHS
Tpa)XTaHCKOW OTBETCTBEHHOCTH 3a SIEPHBIN yIIepd yCTaHOBOK, PACIIONIOKEHHBIX Ha OIHOW W TOM
JKe TUTOIIaJIKe, HO C pa3sHBIMU oreparopamu. lIpemioxkeHre o conuaapHOi OTBETCTBEHHOCTH B TEX
CIIy4asx, KOTJa A0S KaKIOro OIreparopa He MOXeT ObITh 0OOCHOBAHHO OTpPaHUYEHA, SBISETCS
BO3MOYKHOCTBIO MTOBBIIICHHUS KOHKYPEHTOCIIOCOOHOCTH B aTOMHOM HH]TyCTPHH.
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Introduction

Expertise — an independent legal institute,
covering the concept of the expert as a natural
person engaged in the process of research and
expert examination of the concept of action as
an expert, and expert opinion is a separate kind
of evidence in court cases. The conclusion of
experts — the result of their activities in a court
case.

Expertise — research of objects, are carried
out on the basis of the decision, in order
to address issues arising in the process of
investigation and consideration of criminal or
civil proceedings. Conducting forensic medical
examination identified a number of specific
articles of the Criminal, Criminal Procedure,
Civil, Civil Procedure Code. Forensic medical
examination called the use of medical and
biological knowledge to resolve issues that arise
in the practice of bodies of inquiry, investigation
and trial on the basis of the general provisions
of laws and codes. With respect to the judicial
examination developed and put into operation
all-union instructions, rules and guidelines on
the production of forensic medical examination,
approved by the Ministry of Health (Order N 694
of July 21, 1978).

Below we will look at the role of the foren-
sic psychiatric examination, as one of the com-
ponents of forensic medical examination in civil
proceedings.

Article 17 part 2 of the Civil Code of
Kazakhstan defines ability to act as “the ability
of citizens by their actions acquire and exercise
civil rights, to create for himself civic duties and
perform them™'.

The most significant elements of the content
of citizens’ capacity is the ability of independent
making deals (transaction ability) and the ability
to carry an independent financial liability (tort
ability). Civil Code as an element of citizen
capacity allocated as an opportunity to engage
in intelligent citizen (Article 22 of Part 3 of the
Civil Code) and business activities (Art. 22,

Part 1 of the Civil Code). The peculiarity of the
business activities by citizens is the need of the
state registration of the citizen as an individual
entrepreneur, on the one hand, and the law
establishing rules on insolvency (bankruptcy) of
an individual entrepreneur, on the other (Art. 22,
Part4 ofthe Civil Code). Isolation of the individual
elements of capacity has no practical significance.
The theoretical value of such categories as
the ability of the transaction, the ability of the
tort, the right to individual entrepreneurship is
associated with a separate analysis of the issues
making deals and responsibilities. Crushing
capacity at the individual from committing any
action is not justified. In contrast, for example,
capacity, capacity is related to the commission
of a national voluntary action, which implies the
achievement of a certain level of mental maturity.
Article 17 of the Constitution as a criterion for the
possibility of achieving a citizen’s own actions to
acquire for themselves the rights and obligations
provided age?. Full capacity is recognized for
by the citizens, that is, less than 18 years of age.
Allows two exceptions to this rule: the full legal
capacity may be a citizen and under 18 years of
age in the case, first, the marriage a person under
18 years of age, if he is in the manner prescribed
by law the age of consent was lowered, water
Secondly, emancipation (art. 27 of the Civil
Code).

Emancipation — the announcement of a minor
who has reached 16 years if he works under
an employment contract or with the consent of
the parents involved in business activities, fully
capable. These actions are proof enough that
the minor is able to make their own decisions on

* Study material presented at the International
scientific — practical conference “SOCIETY.
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for Baltic Security in Riga on April 22, 2016
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property and other civil law matters that is, reached
a level of maturity, usually intrudes upon reaching
adulthood. Emancipation takes place by decision of
the guardianship authority if there is consent of both
parents and the court if the parents or one of them
does not agree to it. The goal of emancipation is to
give minors a full civil and legal status. It should
be borne in mind that the individual rights and
obligations arise only after a certain age, such as the
right to acquire firearms. In accordance with Article
40 paragraph 25 of the Resolution of the Plenum of
the Supreme Court dated 29 September 1994 (as
amended on January 17, 1997) emancipated minor
has the full civil rights and obligations (including
yourself liable for the obligations arising from
the infliction of harm), except for those rights and
obligations for the acquisition of which Article 22
of Part 1 of set age limit.

Of course, you cannot just give everyone a
minor amount of civil capacity, without giving
him the opportunity to gradually get used to
commit self-willed actions. The law provides
for certain age stages, with the onset of which
is minor given the broader elements of capacity.
This is manifested in two major areas of capacity:
the possibility of transactions and property
self-responsibility.

Minors under 14 years of age (juvenile), as a
general rule are incapacitated; all transactions on
their behalf commit only their parents, adoptive
parents or guardians. However, fourteen years —
sufficiently long period for the establishment of
ajuvenile mentality, his intellectual maturity. It is
hardly possible to compare the level of awareness
ofthe actions committed by a year-old child and a
teenager of thirteen. Therefore, the law provided
for the possibility of making certain transactions
minors. From 6 to 14 years — the first age interval
with which the law binds a certain stage of
maturity. In this age of juvenile has a right to
make small everyday transactions; transactions
aimed at obtaining gratuitous benefits that do
not require notarization or state registration;
transactions for the disposition of funds provided
by the legal representative or with the consent
of a third party for a specific purpose or for free
disposal (paragraph 1.2 Art. 23 of the Civil Code).

Juvenile, despite having the possibility
of undertaking certain transactions are not
self-responsibility, being incapacitated. The
responsibility for their actions, including the
transactions that they have the right to make
their own, are their parents, adoptive parents or
guardians in full, they’re also responsible for the

harm caused to minors. In general, although the
article of the Civil Code and is called “capacity
of minors,” the citizens who have not attained 14
yearsofage, are incompetent. Providing them with
the possibility of a law of individual transactions
are strictly exhaustive and are an exception to the
general rule. In addition, it is impossible to talk
about the person of legal capacity, if it does not
bear sole responsibility for their actions.

With the achievement of 14 years of age the
minor shall have the right to make any transactions
on their own, subject to the written consent of his
legal representatives. Consent may be obtained
as to the transaction, and be held already written
approval of the transaction. Minors under the
age of fourteen to eighteen years of age may
independently and without the consent of the legal
representatives, in addition to the transactions
made by minors, dispose of their own earnings,
scholarships or other income; to exercise the
rights of the author of works of science, literature
or art, invention, or other legally protected result
of their intellectual activity; in accordance with
the law to make deposits in credit institutions and
dispose of them, and on reaching the age of 16 to
be members of cooperatives (Art. 22 of the Civil
Code). The right to commit these transactions
means empowering minors certain amount of
capacity that allows us to speak about their partial
legal capacity. This is also confirmed by the
laying on of independent property responsibility
of juvenile prisoners of transactions, as well as
for injury. Partial capacity allows minors to assess
their level of maturity in more detail, ready for
independent participation in civil turnover. The
most essential element of a minor part of capacity
is the right to dispose own earnings, scholarships
and other income. In this case, the minor works in
its sole discretion and uses equipment purchased
them yourself. This brings the maximum position
of underage and fully capable person.

However, it is possible that when a minor is
unwise spending earnings. In this case, the legal
representative or guardianship authority has the
right to intervene and ask the court to limit or
deprive the juvenile’s right to dispose of earnings
or scholarships. For example, the salary minor
spends on the purchase of CDs with recordings
of his favorite songs, leaving nothing for other
purposes. In contrast, smart spending, justified
their investments allow parents to put before the
guardianship authorities the issue of early vesting
of the minor, if provided for in the law conditions,
full legal capacity — emancipation.
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With the achievement of 18 years, as well
as in the previous case, there is a capacity of
citizens in full. On the content of a capacity not
affect age-related factors, but a citizen’s ability to
deliberate willful action may be impaired due to
illness or abuse alcohol or drugs. In the presence
of these manifestations is necessary to protect the
property interests of the citizen, or the interests
of his family. This goal is the recognition of a
citizen as incapable and restricting legal capacity,
abusing alcohol or narcotic substances®.

Limited capacity and incapacity —
the legal aspects

The capacity of the citizen is the most
important element of his legal status. No one may
be restricted in legal capacity or deprived thereof
except in the cases and in the manner prescribed
by law. The Act provides (as applicable), the
recognition of a citizen as incapable (Art. 27 of
the Civil Code) or restriction deemed incapable
or incompetent by a court in the manner of
special proceedings (art. 302 CCP). Incapacity
of the citizen can be recognized, which is due
to a mental disorder may not understand the
significance of his actions or control them.

In this case, the citizen has no right to make any
sort of transactions, including smaller domestic,
on behalf of all transaction commits his guardian
(p-1 art.302 CPC).

Of limited dispositive capacity citizen can be
recognized that as a result of abuse of alcohol
or drugs puts his family in a difficult financial
situation.

A limitation of capacity installed monitoring
by a specially appointed person — the trustee —
over transactions, including the receipt of wages
and other income and dispose of them, a citizen,
and the court limited in capacity. In contrast to
the recognition of the person incapacitated, by
limiting the capacity citizen has the right to carry
out all transactions, provided that the consent of
the trustee. Only one category of transactions,
he is entitled to do, without asking permission, —
small everyday transactions. The list of grounds
for limiting legal capacity of citizens in the law
comprehensive, however, experience has shown
the need to introduce additional grounds, in
particular, to put in a difficult financial situation
the family can and gambling and risky conduct
of business and unintelligent collecting etc. At
the same time, limit the citizens on such grounds
cannot be capacity.

The nationals, which are recognized by the
court as incapable placed under guardianship, of
limited competence — guardianship (Article 302
Part 1 of the CPC)*.

To protect the rights and interests of incapable
or partially capable citizens, the law introduced
the institute of the guardianship and custody
(Art. 1 Chapter 15 of the Law on Marriage and
Family of the RK). Guardianship is established
over minors, and also over citizens recognized
as incapable. Guardianship — over minors aged
from 14 to 18 years old and citizens, limited
in capacity as a result of abuse of alcohol or
narcotics. Guardians and caregivers only adult
capable citizens may be appointed. As legitimate
representatives of the ward, trustees and
guardians have the right to dispose of the income
of a citizen of the ward them yourself, if these
costs are aimed at the content of the ward. In all
other cases, custodians are required to obtain
prior permission of the guardianship authorities,
especially for transactions involving a decrease in
property of the ward: the alienation of property,
renting it for rent, pledge, gratuitous use, etc.

If the ward has a real and valuable movable
property, which requires special care and
management, guardianship authorities can
determine the control and conclude with him a
contract of trust management of such property
(art. 925 of the Civil Code).

Guardianship can be installed not only on the
part of citizens and limited competence, but also
on the capable persons, who for health reasons
cannot independently exercise and protect their
rights and duties, for example, on the visually
impaired. This form of guardianship is called
patronage’.

The trustee of an adult capable citizen
appointed by the guardianship and guardianship
with the consent of an adult, and carries out its
functions on the basis of an agency contract or
of the Trust Deed. The contract is a trustee of a
person over who established patronage.

Since the limitation of capacity and recognized
the person completely incapacitated affects the
property rights and an interest of the individual,
the law provides that the right to the initiation of
proceedings has a limited number of individuals
and organizations. The case can be instituted at
the request of family members, trade unions and
other public organizations, the public prosecutor,
the guardianship authority, a psychiatric hospital
(n. 8, Art. 129, paragraph 2, Art. 221 CCP). In a
statement on the recognition of citizen partially
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capable outlines circumstances indicating that the
person is abusing alcohol or drugs and thereby
puts the family in a difficult financial situation.
In a statement on the deprivation of legal capacity
set out the circumstances testifying about the
mental disorder as a result of which a person
cannot understand the significance of his actions
or control them (Art. 26 CPC). In addition to the
applicants, the exciting thing is to participate in
the case of recognition of a person as incapable or
partially capable involved “persons concerned”.
Among them, first of all, are those concerning
the legal status of which a criminal case. These
individuals are in direct material and legal
interest, since the decision on the case directly
affects their legal position.

The law obliges to consider cases on restriction
of legal capacity with the obligatory participation
of persons with respect to whom these cases are
brought (Art. 1, Art. 27 CPC). A person against
whom a criminal case of incapacity, are involved
in the case as “interested person” if it is possible
for the state of his health (Art. 2, Art. 926 CCP).
The Prosecutor must be involved in the case and
to give an opinion, even if it is not to prosecute.
Be sure to participate in the case and the
guardianship authorities, due to the exercise of
public functions for citizens’ rights and interest’s
protection (Art. 302 CPC).

Application for recognition of a person
partially capable or incapacitated submitted to the
court at the place of residence of that person, and
if it is placed in a psychiatric hospital - then the
location of the medical institution (st.302 GIC).
Preparing the case of recognition of a person
partially incapable mainly consists in the taking
of evidence from persons involved in the case.
The Court must identify the witnesses to give
evidence about the behavior of a person against
whom a criminal case. It is necessary to attach
to the case the acts of police officials, decision-
governmental organizations and other documents.
Training on recognition of cases of incapacity is
an expert examination to determine his mental
state. In preparation for the case when sufficient
evidence of mental illness or dementia judge
appoints citizen to determine his mental state
forensic psychiatric examination. Appointment of
the examination on the recognition of the person
incapacitated case necessarily. The absence in
the act of judicial-psychiatric examination is
considered in the jurisprudence of both absolute
grounds forannulment. Ifthe personagainstwhom
a criminal case has evaded the examination, the

court in the hearing with the participation of the
prosecutor and the psychiatrist may issue a ruling
on its forced direction of the forensic psychiatric
examination (art. 335 CCP), that is the question
of forced direction of the examination is not It
can be solved by a single judge.

The case of the recognition of the citizen
court considers partially capable with the
obligatory participation of the citizen, as well
as the prosecutor and a representative of the
guardianship and trusteeship body.

In cases where the citizen, against whom a
criminal case, willfully refuses to appear in court,
refuses to accept the summons, etc., the court
may consider the case in his absence, given that
according to Art. 133 Code of Civil Procedure
“refusal to accept the agenda is not an obstacle to
the consideration of the case”. During the trial,
the court determines whether the citizen is really
abusing alcohol or drugs, whether he puts the
family in a difficult financial situation.

The case of the deprivation of legal capacity
the court considers the mandatory participation
of the prosecutor and a representative of the
guardianship and trusteeship body. A citizen of
that incapacity recognition treated matter is called
in the trial, if it is possible for the state of his
health (art. 302 CPC). The law does not provide
for a mandatory call to trial expert psychiatrist.
However, in cases where the court there is reason
to doubt the validity of the conclusion of the
forensic psychiatric examination, especially in
cases where the person against whom a criminal
case of incapacity, for health reasons can
testify, and called to court , participation in the
hearing must be an expert. The Court examines
all the material available in the case; hear the
conclusion of the prosecutor and the court makes
a decision. Disposition of the recognition of a
person partially capable or incapacitated may be
appealed on a common basis in cassation lodged
by the prosecutor.

Deprivation of legal capacity is a separate
category of special proceeding cases. Since the
recognition of the person incapacitated or limited
legal capacity is not indefinite, as the mentally ill,
recognized incapacitated, can recover, and who
abuses alcohol or drugs, change their behavior,
there is a need to restore the legal status of
the citizen. Recognition of a capable person,
previously recognized as incapable or partially
capable, carried out in a separate process at the
request of interested parties, under consideration
by the general rules of procedure. The application
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is submitted by the rules of jurisdiction established
by Art. 302 Code of Civil Procedure (by place
of residence of a citizen, and if he was placed
in a psychiatric hospital — at the location of the
institution). Thus, applications for recognition
of a person capable not necessarily consider the
court that rendered the decision on recognition
of a person as incapable or partially capable.
The case is considered with the obligatory
participation of a prosecutor and a representative
of the guardianship and trusteeship body.

The law provides that the recognition of
legal capacity of a citizen may, if the grounds
on which the citizen was declared incapable,
have ceased to exist (Art. 27 of the Civil Code).
The case can be instituted at the request of the
trustee, as well as individuals and public bodies
listed in Art. 302 Code of Civil Procedure. The
most common question about recognition citizen
capable pose psychiatric hospitals. Having an
application to production, the court in the manner
of preparing the case for trial must reclaim and
to file a copy of the decision by which a citizen
has in his time, recognized as incapacitated.
Appointment of judicial-psychiatric examination
when deciding on the legal capacity necessary.
in this case, the examination shall be assigned by
the general rules of a court decision (ch.3.st. 27
law SFEA). Participation of the person against
whom a criminal case on the recognition of his
legal capacity is particularly desirable.

Having established that a person who has
been declared incapacitated, recovered or his
health has been a significant improvement,

with the result that the citizen understands the
significance of his actions and could control
them, the court shall decide on the recognition of
a person capable. On the basis of a court decision
canceled installed on citizen guardianship (Art.
22 part 2 CPC). The case of the recognition of
a person incapable can be initiated if a citizen,
recognized by a court decision partially capable,
stopped abusing alcohol or drugs. The initiation
of proceedings to abolish capacity restrictions
possible in the case when, acknowledged limited
person capable family ceased to exist (divorce,
death, family separation, etc.) and, therefore, no
longer the duty of that person to provide funds for
its maintenance.

Conclusion

Application for recognition of incapacity
may be filed by a citizen, his guardian, as
well as government entities and organizations
listed in Article. 302 part 1 CPC. During the
preparation of the case to the trial court collects
materials testifying that partially capable
really stopped abusing alcohol and drugs. The
case is considered by the general rules of civil
proceedings to challenge all interested persons.
If these circumstances are confirmed by the
statement of case materials the court shall
decide on the abolition of restrictions citizen
capacity and recognition of its legal capacity.
On the basis of a court decision established
over the citizen trusteeship canceled (Art. 2,
Art. 22 CPC)S.
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Anotacija

Raksts veltits fizisko personu ricibspgjas Ipatnibu izpetei Kazahstanas Republikas civiltiesibas.
Autori analiz€ ricibsp&jas saturu un pazimes, noradot, ka ricibsp&ja rada gan tiesibas, gan ari
pienakumu atbildét par radito kaitgjumu. Raksta Tpasi akcent&ti nepilngadigu personu ricibsp&jas
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aspekti. Secinats, ka ricibspgja ir neatnemama cilvektiesibu sastavdala, kuras ierobezosana var notikt
tikai Tpasa, likuma noteikta kartiba.

AHHOTAIUA

Lenbto paboThI SIBISIETCS PACCMOTPEHHUE JICECTIOCOOHOCTH TpaKaaH ((PU3HMUECKUX JIHID). 3a1aqn
paboThl — paccMOTpPETh TOHATHE W CYIIHOCTH TPAXTAHCKOH NEeeCIOCOOHOCTH, IaTh IOHSITHE
MPaBOCYOBEKTHOCTH; U3YYHTh PA3HOBHUIHOCTH JICECIIOCOOHOCTH; U3YYNUTh OCHOBHBIC MTOJIOXKEHHSI O
JIeeCIIOCOOHOCTH B TPa)IaHCKOM 3aKoHO/IaTebcTBe Pecyonuku Kasaxcran.

OO6magarh 1eecrmoCOOHOCThI0 — 3HAYUT HMMETh CIIOCOOHOCTHh JIMYHO (Yepe3 IPEICTAaBHUTEIIS)
COBEpIIATh PA3THYHbIC IOPUANICCKHIE JISHCTBUS: 3aKITI0YATh JIOTOBOPHI, BBIJIABATH IOBEPCHHOCTH U
T. Tl., @ TAK)KE OTBEYATh 3 MPHUUYUHCHHBIA UMYIIIECTBCHHBINA Bpe/| (MOBPEKICHUE WITH YHHUUTOKCHHE
Yy)KOTO HUMYIIECTBA, MOBPEKJACHUE 370POBbsl M T. 11.), 32 HCHCIIOJHECHUE JOTOBOPHBIX M HWHBIX
00s13aHHOCTEH.

Omancunanys — 00bSBICHNE HECOBEPIIEHHOJICTHETO, JOCTUTLIEro 16 JieT, eciii oH pabdoTaeT 1o
TPYAOBOMY JOTOBOPY JIMOO C COINIACHsl POIUTENCH 3aHMMAaeTcs NMpeINpUHUMATEIbCKON IesTelb-
HOCTBIO, IOJTHOCTBIO JIeeCIIOCOOHBIM. YKa3aHHbIC ASHCTBHS CIYKaT JOCTATOUYHBIM JIOKA3aTeIbCTBOM
TOro, 4rTo HeCOBCpIHeHHOHCTHI/Iﬁ B COCTOAHUU CaMOCTOATCJIBbHO MNPUHUMATL PEIICHUA 110
UMYHICCTBCHHBIM U UHBIM I'PAXKJaHCKO-IIPAaBOBLIM BOIIpOCaM, T. €. JOCTUT YPOBHA 3pCJIOCTH, O6I>I“IHO
HACTYMAIOIETO 10 JOCTHKEHUH COBEPIICHHOIETHS.
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