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CONSIDERATION OF CLAIMES CANCELLATION
OF DECISIONS BY NATIONAL COURTS THAT HAVE
ENTERED INTO FORCE BY THE SUPREME COURT

OF FINLAND

Dr. iur. Vitolds Zahars,

Professor of Law department, Daugavpils University, Latvia

M. iur. Vladimir Jilkine,

Rigas Stradins University, Doctoral Studies Programme «Lawy,

Law office Kari Korhonen, Helsinki, Finland

Introduction

In 1995, Finland has joined the European
Union, whichinfluenced the change of the national
legislation, amendments to the Constitution
in 1995, entered into force on 1.1.1998 with
the regulations by which the procedure of the
courts of appeal instance should be performed
in accordance to the requirements set by the
European Declaration of Human Rights'.

In accordance with Article 1 of the Convention
The High Contracting Parties shall provide to
everyone, under their jurisdiction, the rights and
freedoms defined in Section I of the Convention.
This suggests that the primary responsibility
for the implementation and enforcement in the
Convention for the Protection of Human Rights
and Fundamental Freedoms (later Convention)
lies with national authorities. Accordingly, the
complaint mechanism to the European Court is
supplementary to the national systems of human
rights protection. This subsidiary character is
clearly stated in Art. 13 and p. 1, p. 35 of the
Convention.

According to the Recommendation R (2000)
2 in exceptional cases, the most effective way to
anew investigation of the case is for the applicant
to return to an earlier stage. As an example, in
particular, where the applicant after the decision
Court of Human Rights is still suffering post

sentence of a national court as a consequence
of serious adverse effects that cannot be fixed
without a new investigation at the national level.
An example of the consequences specified in
the recommendation of a long prison sentence,
which the convicted person is still serving?®.

Recommendation encouraged all Contracting
Parties to ensure that their national legal systems
have the necessary abilities to achieve, as far as
possible, restitutio in integrum, and in particular
to provide appropriate opportunities for case
review, including the reopening of the case.

Although the Convention contains no
provision imposing an obligation on Contracting
Parties to provide in their national law for the
re-examination or reopening of proceedings, the
existence of such possibilities have, in special
circumstances, proven to be important, and
indeed in some cases the only, means to achieve
restitutio in integrum. An increasing number of
States have adopted special legislation providing
for the possibility of such re-examination or
reopening. In other States this possibility has
been developed by the courts and national
authorities under existing law.

The present recommendation is a consequence
of these developments. It invites all Contracting
Parties to ensure that their legal systems contain
the necessary possibilities to achieve, as far as
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possible, restitutio in integrum, and, in particular,
provide adequate possibilities for re-examining
cases, including reopening proceedings.

Currently, the national law of many European
countries provides for the review of judicial
decisions, which have entered into force, in order
to remedy the consequences of the violations
found by the European Court. In Austria, Bulgaria,
Germany, Greece, Lithuania, Luxembourg,
Malta, Norway, Poland, Slovenia, the United
Kingdom, France, Croatia and Switzerland,
internal law establishes such a right. A number of
states clearly allow for the possibility of judicial
review of decisions by a broad interpretation of
general constitutional or legal provisions, such as
Belgium, Denmark, Spain, Slovakia, Finland and
Sweden. The jurisprudence of the other member
countries of the Convention contains sufficiently
flexible provisions, which, if necessary, can be
interpreted so that the review of final judgments
in the appropriate situation was possible.

Review by the Supreme Court of claims for
abolishing the earlier decision of the court
after recognition of ECHR article / articles of
the Convention breach

Finland has ratified the Convention on the
Protection of Human Rights and Fundamental
Freedoms and thereby recognized it as a part
of its legal system, and the jurisdiction of the
European Court of Human Rights (ECHR), by
virtue of Article 46 of the Convention, ipso facto
and without special agreement — obligatory for
interpretation and application of the Convention
and its Protocols in cases of alleged violation.
Accordingly, since the decision of the ECHR
implies acceptance by the respondent State of
specific measures for its execution, the person
against whom the violation of the Convention
has occurred should be able to apply to the
competent court for review of the judicial act,
give rise to the complaint with the ECHR, and
to be sure that his application will be considered.

The analysis of all the reviewed cases by the
Supreme Court (later SC) to cancel the earlier
decision of national courts allows authors to
conclude that the SC of Finland considers
the cases of citizens’ complaints on violation
of constitutional rights and freedoms in a
particular case and as an exception, digresses
from performing the duties assigned by the
ECHR judgments based on the provisions of the
Convention, ifsuch derogation is the only possible

way to avoid violations of the fundamental
principles and norms of the Constitution and
chapter 31 of the Procedural Code.

The authors believe that in spite of the
commitments taken up by Finland to make every
effort for the realization of the right to a fair
trial, in practice, a formalistic approach has to be
noted.

In particular, the Supreme Court often refers
to the earlier decision KKO: 2008:243, which
established that a conviction does not mean
that the earlier made decision of the national
court should be lifted. Using the example of the
decision KKO: 2008:24, the Court noted that
the legislation of 1960, concerning the abolition
of the sentence that came into force, does not
fit into the situation relating to the decisions of
the European Court of Human Rights. In the
same decision, the court stated that the Finnish
legislation does not include specific provisions
for the abolition of national convictions and the
grounds for re-examination of cases on the basis
of a violation of the ECHR violations except
those of Chapter 31 § 2 sub-paragraph 3 of the
Procedural Code for the submission of the claim
deadline.

In practice, the Supreme Court of Finland, for
example, in the decision (KKO: 2009:84)* found
that the European Convention on Human Rights
as such does not oblige participating States to
engage in the cancellation or annulment of the
sentences of national courts in the statement of
the European Court of violations of Article 6 of
the Convention for fair trial. Prerequisites for
further appeal, l.e. claim for annulment of the
verdict and complaint application for judicial
error (in particular this new case was solely about
the complaint regarding a procedural error), it is
necessary to assess each situation on the basis
of the national law of the convention participant
State.

During the period from 1995 to October 1,
2015 in 133 cases the ECHR found violations
made by Finland of one or more articles of the
Convention for the Protection of Human Rights
and Fundamental Freedoms. On the basis of the
European Court decisions in the recognition
of a violation of articles of the Convention the
applicants filed multiple actions for cancellation
of prior decisions to the Supreme Court.

After reviewing all the decisions of the
Supreme Court of Finland for the period of 2010-
2014 years, the authors present the following
data. During this period, the Supreme Court
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of Finland issued just 156 decisions to change
previously made decisions of the national courts,
of which after the recognition of the ECHR
violations of articles of the Convention 39 claims
were reviewed.

The authors emphasize that on the one hand
the Convention and its Protocols are important
for Finland as a Participant State, as well as the
case law of the ECHR, which the Supreme Court
constantly refers to.

On the other hand, SC applies current national
constitutional and legislative provisions, in
particular Procedure Code of 1960 with 2005
amendment to abolish the court order, which was
previously imposed and has entered into force.

As a result of consideration of claims based
on the decisions of the ECHR recognizing one
or more violations of articles of the Convention
— none of the earlier decisions by the national
courts of Finland were immediately and
completely abolished in all the articles of the
allegations of coercive measures, the full amount
of the damage or the size of the court costs.

At the same time, the SC of Finland decides
to abolish all or part of the charges that came into
force of the decisions handed down by national
courts, complaints that have not been filed and
reviewed by the ECHR in violation of articles of
the Convention.

As such an example, the authors cite the
demonstrative decision made by the Supreme
Court of Finland in KKO: 2011:109, the Supreme
Court twice in 2011 returned the criminal case of
Jippii Group Oyj for the review by the Court of
Appeal of Helsinki. The Supreme Court referred
to 21§ of the Finnish Constitution and article 6
of the European Convention, which guarantees
everyone the right to a fair trial and judicial
precedents of the European Court.

The conclusion in the investigation of
suspicions from 2000-2011 in economic crimes
has arrived in 21.12.2012 when, after 24
hearings, the Court of Appeal of Helsinki found
14 accused to be not guilty, abolished all 26
counts in the indictment and ordered the state
to pay the defendants approximately 4 million
euros legal costs. In reaching a decision the
court took into account the earlier rulings of the
ECHR in violation of Article 6 of the Convention
[Foucher v. France, 18.3.1997; Kahraman v.
Turkey, 31.10.2006; V. v. Finland, 24.4.2007].

Two of the acquitted, llpo Kuokkanen and
Harri Johannesdahl filed a complaint with
the ECHR on the 15.6.2012. The applicants

complained under Article 6 of the Convention
of the lack of a fair trial, as the prohibition of
reformatio in peius was not respected. The court
had acknowledged that this prohibition was valid
in the Finnish legal system but it had still decided
the case at hand in a manner that completely
ignored this prohibition. The Court declares the
application inadmissible.

According to the authors of the criminal case
of senior Inspector Keijo Suuripdd most fully
represents the real picture of the recognition
of judgments of the ECHR and the protection
of human rights in Finland, the period of the
proceedings compared to the size of the gained
benefit and the final judgment.

Keijo Suurpdd was elected Chairman of the
police rally driving club called Handcuff Team
Police Finland ry. In May 1998, the applicant
took part in a rally in Belgium with a car he had
rented. As he was bringing the car back to Finland,
the Customs Authorities took note of the fact
that the registration of the car had been changed.
They started a criminal inquiry into the matter.
On July 7, 1998, the Office of the Prosecutor
General decided that a police investigation
should be carried out into whether the applicant
had been aware of the change in the registration.
The money 18,000 FIM (approximately 3,000
EUR) in question had been intended expressly as
financial support for the applicant (the navigator)
and another policeman (the driver) in the rally.

22.6.2000 Court of Appeal reversed the
charges of taking bribes and unintended
malfeasance presented by district public
prosecutor. The public prosecutor appealed to the
Supreme Court, in its decision from 13.6.2002
Suuripdd was sentenced to a fine at the rate of
40-day income for bribery and payment received
from the state crime of economic benefits for
3.027 euros®.

The applicant appealed to the ECHR. There
has accordingly been a breach of Article 6 §
1 of the Convention in respect of the lack of a
verbal testimony and a violation of Article 6 § 1
of the Convention in respect of the length of the
proceedings.

After the judgment by the ECHR Case of
Suuripdd v. Finland on violation of Article 6 of
the Convention the State Chancellor of Justice
filed a lawsuit against the abolition of the
Supreme Court decision from 13.6.2002 on the
basis of procedural error, which could materially
affect the final verdict. The Chancellor referred
to a ruling by the ECHR from 12.1.2010 for
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recognition of Finland’s violation of Article 6,
paragraph 1, when considering criminal cases,
the Supreme Court ruled that a verbal testimony
of Keijo Suuripéé is not necessary.

In a case from 24.5.2012° the SC referred to
the Recommendation of the Council of Ministers
of the Council of Europe — Recommendation
No R (2000) 27 on the re-examination of cases
in national courts when the injured party did
not have the time or opportunity to prepare his
defence in the criminal proceedings. The ECHR
found that the Supreme Court could not come
to a decision and deal properly with the case
without conducting verbal testimonies®.

The injured party did not have the time and
facilities to prepare his or her defence in criminal
proceedings, where the conviction was based on
statements extracted under torture or on material
which the injured party had no possibility of
verifying, or where in civil proceedings the
parties were not treated with due respect for
the principle of equality of arms. Any such
shortcomings must, as appears from the text of
the recommendation itself, be of such a gravity
that serious doubt is cast on the outcome of the
domestic proceedings.

The decision from 24.5.2012 of the Supreme
Court en banc of 12 judges overturned the earlier
decision of the Supreme Court from 13.6.2002
and referred the case to the Judicial Chamber
of the Supreme Court of five judges’. Trial
Division of the Supreme Court consisting of 5
judges considered the case again on 08.10.2012.
The state prosecutor demanded to sentence for
receiving bribes and causing loss in economic
benefits to the state by crime in the amount of
3.027 euros. In the new trial State prosecutor
also claimed the loss to the state resulting from
the economic benefits by committed crime in the
amount of 3.027 euros. Suuripii also demanded
that the Supreme Court, based on the abolishment
of the decision, paid back the state penalty, loss
to the state, the cost of witnesses and lawyers in
the amount of 15,964 euros plus interest. The
Supreme Court did not change the final result of
the Court of Appeal as well as the demand for
the return of Suuripdd expenses previously paid
to the state in a sum of 15,964 euros were left
without review.

Also, according to the authors an important
example of the lawsuit in the SC and a decision
is the case of the former tax service expert
Anna-Liisa Mariapori. Acting as a witness for
the defence in court of Lappeenranta on the 3%

of December 1997, which considered the case
of tax offenses, Mariapori stated that senior tax
inspectors Nissinen Gronroos has deliberately
distorted the expert assessments in the tax
decision not supported by the facts and that the
inspectors are suspected of official crimes. The
difference between the applicant’s estimation of
the defendant’s taxable income and the estimation
given by the tax inspectors was about 2.5 million
Finnish Marks (about 494,000 euros). According
to article 24 of the Criminal Code §10 Finnish
court sentenced Mariapori to 4-month suspended
prison sentence for defamation the person, and
also ordered the state to transfer Mariapori
books, CD-ROMs, as well as the possible copies,
if in books and on subjects of manufacturing did
not have any changes, Nissinen also had to pay
for the anguish a sum of 5,000 euros. The court
ordered Mariapori to pay legal costs to employees
and the State Tax Service in the amount of 36
895.03 EUR, excluding accrued interest.

The European Court of Human Rights in
Mariapori v. Finland (37751/07) on 6 July 2010
ruled that Finland in the verdict of Mariapori
violated the 10th article of the Charter of Human
Rights and the 1st paragraph of Article 6 of the
Charter at the excessive length of the process.
ECHR decided to pay compensation to Mariapori
in a sum of 49,390 euros.

When considering a claim for an abolishment
of the decision by the Supreme Court!® that
has entered into force on the verdict, referring
to the application in practice of Article 46 of
the Convention believed that the ruling by the
ECHR on Mariapori v. Finland not only obliges
the Member States of the Treaty by the final
judgment of the Treaty obligations and to pay
compensation to victims, but also an obligation
under the supervision of the European Committee
of Ministers by the final supervision of the
implementation of the decisions and the impact
of the elimination of violations. At the same
time, the Supreme Court referred to the earlier
decision KKO: 2008:24, which established that a
conviction does not mean that the earlier decision
of the national court should be lifted anyway. As
part of the criminal prosecution, the Supreme
Court did not abolish criminal penalties, but
only a consequence of the sentence, that is,
repealed the probation period, which ended back
in 31.7.2005. Officially Finland has fulfilled
its obligations on the basis of the Resolution
of the ECHR and the recommendations of the
EU Parliament «Towards decriminalisation of
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defamation», in accordance with which Finland
has pledged to repeal all decisions on the limits of
freedom in cases of libel and freedom of speech.

SC ruled that because the prosecution of
Mariapori has not been lifted, there is no reason
to oblige the government to compensate the cost
of the Supreme Court. The Supreme Court found
no reason to cancel the sentence in particular
compensation damages to Nissinen in the amount
of 5.000 euros. SC also ruled that designated
compensation set by the European Court was
sufficient for the state to cover legal expenses
that Mariapori should compensate plaintiffs,
due to there being no grounds for overturning a
verdict in this part. In other parts of the claim
SC has ruled that there is no viable cause for the
abolition of the sentence pursuant to article 31 8§
Procedure Code of Finland. SC noted that Court
of Appeal reversed the decision only in part of
the criminal sentence, which, as stated above,
was conditional and validity ended more than
6 years ago. This case clearly characterizes the
State using the Supreme Court as a tool to evade
execution of judgments of the European Court.
This is just one of many such cases in which
the SC of Finland adheres to this policy in the
process of interpretation of the European Court.

According to the authors the most telling
example in the application of constitutional or
legislative rules, terms of cases, the size of the
legal costs and the impact of the final decision
of the Supreme Court of Finland for changes in
legislation and the importance of this decision
for the applicant to be considered at all stages of
the national courts of Finland and of the ECHR
From 1994 to 2010, is the criminal process of
brothers Kari and Jussi Uoti.

The late 80’s saw an investigation of
economic crime, where LSP-bank suffered
losses amounting to about 134 million euros
from unpaid real estate investments. The suspect
in this case was a businessman and lawyer Kari
Uoti in December 1997 affidavit of liability for
perjury did not report part of their property during
the preliminary investigation on suspicion of
serious tax crimes related to the sale of shares in
1993 of Interbank. Kari Uoti believed that during
the criminal investigation into suspicions from
the 90s, and also in the investigation of serious
crime of the debtor he had no obligation to report
his personal assets to their bankruptcy property
manager and that the suspect had the right to
remain silent.

Jussi Uoti was declared bankrupt in 1997 and

ordered in December 1998 under oath to make an
inventory of the bankruptcy estate. At the same
time, he was charged with the crime of tax debtor
for the amount of the debt of 87 million euros
and tax fraud under aggravating circumstances.
Suspect affidavit of liability for perjury
concealing from the bankruptcy administrator of
the property, transferred to offshore companies.

In 1999, the district court of Helsinki
sentenced Jussi Uoti to 5 years and 8 months,
and Kari Uoti to 6 years in prison, which came
into force in 2001, after consideration of the case
by the Court of Appeal in Helsinki. The authors
agree with the conclusion of a professor and a
judge of the ECHR from Finland (1995 — 2008)
and the reviewer’s doctoral thesis by Kari Uoti
(doctoral thesis on the subject of a fair trial before
the Court written during his incarceration). It
should also be borne in mind that the national
court should be aware not only of the European
Convention on Human Rights, but also occurred
on its base established legal practice because the
law enforcer shall also comply with the legal
norms arising from decisions of the European
Court of Human Rights [Pellonpda. 2005, p.61.].

21.3.2006 the district Court of Salo rendered
the decision which sentenced Kari Uoti for
a grievous offense as the debtor to 6 months
and 20 days in jail and former director of the
Bank Interbank Juha Sorvisto to one year and 6
months in prison, as well as ordering payment
of damages of more than 12 million euros to
property bankruptcy management company
Arsenal.

7.1.2007 ECHR found a violation of Article 6
of the Convention and pointed to the long-term
of procedural time with the case of Kari Uoti
starting in August 1994 and lasting 11 years and
7 months and has ordered the respondent State to
pay 5.220,24 Euros for legal costs compensation.
October 23,2007, the ECHR ruled that the case of
Jussi Uoti holds that there has been no violation
of Article 6 §§ 1 and 3 (d) of the Convention
taken together; has been no violation of Article 6
§ 2 of the Convention.

The court of second instance commuted his
sentence in Helsinki with Kari Uoti to serve 4
months in prison. Finland’s Supreme Court in
its judgment from 04.17.2009 indicated that
Uoti had no right to evade testifying under oath,
found him guilty of the crime and sentenced to 5
months and 10 days imprisonment.

Four days after that 21.04.2009 the ECHR
found a violation by Finland of Article 6 § 1 of
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the Convention similar to the case of Marttinen
v. Finland. Four days later, on April 21, 2009,
the Court delivered its judgment in the case
Marttinen v. Finland (no. 19235/03, 21 April
2009) in which it found that there had been a
violation of the applicant’s right to silence and
his right not to incriminate himself guaranteed
by Article 6 § 1 of the Convention “.. The
application of the right not to incriminate oneself
[as provided for in the Convention] to the debt
recovery procedure might hinder effective
enforcement without cause”.

The Supreme Court of 20.10.2009, for the
first time, with reference to the recognition of
a violation by Finland in Marttinen v. Finland
abolished criminal conviction of Kari Uoti, as
well as freeing him from paying the bankruptcy
mass of 2.189.982, 62 USD and 3.006.754,91
DEM.

At the same time, this solution cannot be
considered to have completely abolished the
previous sentence. While cancelling a prior
ruling by the Supreme Court in regards to the
prison sentence of 5 months and 10 days, the
court has not overturned decision that Kari Uoti
previously imputed in terms of weight of the
total Bankruptcy payments of 1.187.981,63 EUR
and 1.557.181,76 USD (this ruling should not be
confused with the verdict of the Court of Appeal
of Helsinki from 30.03.2001 which defined a
punishment of 6 years).

In December 2006, the district Court of Salo
sentenced Jussi Uoti to 1 year and 2 months
in prison. The Court of Appeal of Turku has
determined criminal penalties of imprisonment
for 11 months for tax fraud in a large scale (shares
of the company housing and property valued at
more than 11.4 million euros) in accordance with
paragraph 1 of persecution.

In 2008, Jussi Uoti submitted a claim for
abolishment of the sentence the Court of Appeal
of Turku and 2.12.2010, the Supreme Court
ruled that the required information during an
investigation of bankruptcy has been associated
with a criminal case under consideration and
based on the legal practice of the European Court
of Human Rights of a crime suspect was not
obliged, in this situation, to assist in clarifying
his guilt when he was accused of a felony of
the tax debtor. On 2.12.2010 in its decision the
Supreme Court quashed the charge brought
against Jussi Uoti as a felony tax debtor. 2 count
— forgery of a document — The sentencing court
found sufficient and final penalty appointed by

absorption of less severe by stricter punishment.
The court freed Jussi Uoti from covering legal
costs of bankruptcy estate in the district and
appellate court in the amount of 170.756,09
euros. The rest of the appellate court decision SC
left unaltered.

Among those convicted by Court of Appeal
of Turku in 2006, together with Kari Uoti was
the former director of Interbank Juha Sorvisto,
sentenced to 1 year and 6 months imprisonment.
The court also awarded damages to the Arsenal
bank of 11 million euros.

In the case of Case of Sorvisto v. Finland"
ECHR found a violation of Article 6 § 1 and 13
of the Convention on account of the excessive
length of civil court proceedings and the lack
of effective mean of juridical protection in this
respect. The Court also ordered the respondent
State to pay non-pecuniary damage as well as for
resulting costs and expenses.

When considering a claim for abolition of
Sorvisto’s sentence, SC pointed out that the
recognition of a violation by the ECHR is not a
valid reason to cancel the decision of the national
court in accordance with section 4 § 8 Chapter
31 of the Procedural Code for abolition of the
previous sentence ruled by the court and as a
result has dismissed the claim.

Also, in the case of the Uoti brothers the
LSP Bank lawyer Ari Lehtonen was convicted
for 4 years and 6 months imprisonment with an
estimate damages of 23.5 million euros. On the
17.2.2003 The Supreme Court rejected his case
review and Lehtonen filed a complaint with the
ECHR. The ECHR found that in the Case of
Lehtonen v. Finland, no. 11704/03. 13 June 2006.
Holds that there has been a violation of Article 6 §
1 and a violation of Article 13 of the Convention.
Despite the violations of the Convention, the
Supreme Court examined the three claims made
by Ari Lehtonen, two of which were dismissed
and one is currently under consideration.

In the case of Kari Uoti, former professor of
commercial law (stripped of his rank after the
verdict) and Doctor of Law, Ari Huhtaméki, was
convicted under article of non-confidence to the
debtor for concealing assets of Kari Uoti during
the bankruptcy. When considering a claim from
22.6.2010 for abolition of the criminal conviction,
the Supreme Court ruled that, although the case
mentions the overturned verdict for Kari Uoti
and the charges were dropped, this does not mean
that the accusation directed at Huhtamaéki can be
dismissed. September 29, 2009 Huhtamaki filed

8 ADMINISTRATIVA UN KRIMINALA JUSTICJA

20154 (73)




a complaint with the ECHR and on the 6 March
2012 European Court of Human Rights holds
that there has been no violation of Article 7 of the
Convention.

The value of the judgment by the ECHR
on Marttinen v. Finland
for further changes to the legislation
of Finland

A particular important role in the jurisprudence
of Finland was played by a decision from 2009
by ECHR Marttinen v. Finland and subsequent
ruling by the Supreme Court to abolish an earlier
criminal conviction of Kari Uoti, which marked
the beginning of revisions in Finnish legislation
and subsequent amendments, which provide
guarantees for suspects in criminal cases in
accordance with the universally recognized norms
of international law. The Ministry of Justice has
recognized that the current system in which users
ofthe law directly apply § 1 § 21 of the Constitution
of Finland, as well as the International Covenant
on Civil and Political Rights, and orders relating
to legitimate judicial practice agreements on civil
rights, did not work so that the control procedure of
Bankruptcy was sufficiently clear and predictable.
Ministry of Justice of Finland, in January 2010
has appointed a working group to amend the Law
on Bankruptcy and renovate 17th chapter of the
Procedural Code. Finnish Bankruptcy Law, as
amended, came into force on 01.01.2013, the
effect of the new article “Protection against self-
incrimination” 5 a § [31.1.2013 / 86] entered into
force on 31.1.2013: “If the debtor is a suspect in
pre-trial investigation or accused of a crime, he is
not obliged to give the bankruptcy administrator
information on the facts on which the suspicion
is based”.

Nevertheless, the authors also stress that the
case of Marttinen lasted for more than 9 years
and under consideration of the application for
abolition of the sentence SC ruled that the grounds
for the quashing of the final decision of the court
stated in accordance with chapter 31 § 8 are not
available. Basis for refusal of Marttinen criminal
conviction abolition by the Supreme Court are in
reference to the case of Kari Uoti KKO: 2009:80
and national legislation. SC pointed out in the
decision that the court ruling on human rights with
the delay shows that Marttinen should not have
been sentenced to pay a court fine for failing to
appear in court. Marttinen still has not paid his
court fine imposed for failure to appear in court

as well as not substitute the payment of a fine by
serving a prison sentence. The Supreme Court
determined that the amount of the fine imposed
by the court expired five years after the decision
of the court, so a decision on the payment of
the fine is no longer enforceable. Subsequently
Marttinen was not hurt, and no longer suffers from
the negative consequences of a decision on the
payment of the fine. Thus, the Supreme Court held
that in this case there are no grounds on which the
court decision that has entered into force might be
revoked in accordance with Chapter 31, § 8 of the
Procedural Code.

And further reference to the decision KKO:
2009:80 in the case of Kari Uoti was applied by
the Supreme Court more than 50 times, but this
time as basis for not sufficient grounds to justify
an abolition of the sentence.

Review by the Supreme Court of claims
from 12.12.2014 regarding
a breach of the ne bis in idem principle

The authors also cite as an example to 4 ECHR
decisions against Finland from 20 May 2014.
In two of them the ECHR found a violation of
the principle of ne bis in idem and Article 4 of
Protocol No. 7 to the Convention and ordered the
respondent State to pay compensation for moral
damages and all the legal costs [Case of Glantz,
Nykénen, Hakka, Pirtiméki]. All four, as well
as J. Kangasvieri T. Rintala with reference to
the recognition of violations of the ECHR from
20.05.2014, have applied for abolition of the
earlier decisions.

12.12.2014 The Supreme Court found in all 6
of the decisions that the conditions of revocation
should be evaluated on the basis of national
legislation, even if the basis of an application is a
conviction of the ECHR.

When considering a claim Mikko Nykénen,
the Supreme Court referred to the decision
Pirtimdiki v. Finland". Even assuming that it had
in fact been the applicant who was making the
tax declaration in both cases, the circumstances
were still not the same: making a tax declaration
in personal taxation differs from making a tax
declaration for a company as these declarations
are made in different forms, they may have been
made at a different point of time and, in the case
of the company, may also have involved other
persons.

According to the claim by Rintala H2013 /244
from 12.12.2014 the Supreme Court refused to
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examine the allegations of the tax fraud on a large
scale in other parts of the charges and referred the
case to the judicial board composed of five judges.

When considering a claim for abolition of
the sentence in the KKO: 2014:95" the Supreme
Court pointed out that the decision of the ECHR
does not imply that the finding of a violation of the
Convention require the abolition of the sentence.
In the jurisprudence of the Supreme Court there
are many cases, which request dismissal of such
decisions made by national courts.

SC noted that the decision of the KKO: 2009:80
concerning the circumstances (self-incrimination
suspect in bankruptcy), which was not taken into
account in the legislation adequately, but which
was later rectified. According to the SC it would
be difficult to apply a fundamentally new trial
prerequisites as an additional method of legal
protection at the stage of appeal, putting the
parties of process in difficult situation. Therefore,
SC determined that the correction or cancellation
of the final sentence could cause problems to the
other parties of the process and make it difficult
to determine the possibility for clarification of the
case in the new proceedings.

Although the ECHR stated a violation of
human rights, the SC felt it was irrelevant that the
procedure in the Court of Appeal corresponded to
the interpretation of the legislation active at that
time, which had in the decisions of the Supreme
Court of the KKO: 2010:45; KKO: 2010:46, and
the KKO: 2010:82 on the contents of the principle
of prohibition of ne bis in idem.

The Supreme Court decision in the case of
Kaj-Erik Torsten Glantz consists of 34 pages and
26 references to the decisions of the ECHR and 12
references to the earlier decisions of the Supreme
Court, which provides a ground for refusal for
abolishion of the verdict by the national court. The
Supreme Court referred to Chapter 31 § 8 of the
Procedural Code, according to which the sentence
in a criminal case can be revoked in favour of the
defendant, if the decision was based on a clearly
erroneous application of the law. Supreme Court
has revoked an action of only one of 8 counts in
the rest of the claim and referred the case to the
judicial board of the five judges.

The authors refer to the dissenting opinion of
Judge Huovila in this case. In 2005 amendments
to Chapter 31 part 2 § 3 of the Procedure Code
of Finland came info force. Resolution refers to
situations where the European Court of Human
Rights or other international court or the supervisor
in the proceedings pointed to a procedural error.

In many decisions, the Supreme Court established
that the conditions of revocation should be
evaluated on the basis of national legislation, even
if the basis of an application is a conviction of the
ECHR. According to this estimated including the
acknowledged whether Court of Human Rights
recognized by the inaccuracies so great that in
accordance with Chapter 31, § 1, paragraph 4 of
the Procedural Code, could significantly affect
the outcome of the case. The starting point is
still determined by the fact of violation of human
rights, procedural error, as well as a violation of
the procedure in this position in the proceedings.

When considering a claim for abolition of
Jouni Kangasvieri’s previous criminal convictions
by Court of Appeal, the Supreme Court in its
decision from12.12.2014 referred to the ECHR
ruling handed down in the recognition of Finland
violation of Article 4 of Additional Protocol 7
of the Convention. In considering the general
aspects of the assessment for legal remedies
relating to the practice of estimated changes
that came into force by the verdict, the Supreme
Court referred to the judgment of the Court of the
European Union. When referring to the verdict in
the case Transportes Jordi Besora, C-82/12, EU:
C:2014:108, the Court recalled the importance
of the principle of the force of law and the legal
order of the European Union and the national
legal system. The Supreme Court noted that it
is important to the stability of the law and legal
relations to ensure a proper implementation of
justice.

Kangasniemi in his claim demanded the
abolition of the decisions by the district and
appellate courts, as well as part of the damages
awarded in four serious tax crimes. SC determined
that verdicts for serious tax offenses are not
changed or cancelled. In fact there is also no
reason for change or cancellation as part of legal
redress sentence on the basis of these crimes. SC
noted Kangasniemi requirements in this part.

The authors note the inconsistency of the
position by the Supreme Court and refer to one
of the court-abolished sentences, not previously
considered by the ECHR. The authors have
already referred to the abolition of all charges for
tax crimes in Jippii Group Oyj. Also, the Supreme
Court considered a claim for cancellation of
Heikki Kotamaa’s final judgment of the court in
which Kotamaa demanded the abolition of the
punishment of 4 counts of tax crimes on a large
scale and accounting offenses, and the refund
of expenses made to the lawyers and witnesses.
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Kotamaa referred to the earlier decision KKO:
2008:45, in which the verdict of the district and
appellate courts has been cancelled under Chapter
31 § 8 point 3 of the Procedural Code. The
Supreme Court referred to the decision Zolotukhin
V. Russia'? on 10.2.2009 a violation of article 4 of
the Protocol number 7 to the Convention.

The Court takes the view that Article 4 of
Protocol No. 7 must be understood as prohibiting
the prosecution or trial of a second “offence”
in so far as it arises from identical facts or facts
which are substantially the same.

In that part, in which the Court of Appeal
sentenced Kotamaa to personal income tax on tax
evasion, court determined that it is indisputable
that the scheduled increase in the tax for the tax
period 1998 and 1999 were finally assigned to the
indictment on 18.2.2008. Then the Court of Appeal
had to leave the accusation without consideration.
Therefore, the questionable circumstances of the
proceedings are the basis of which a final judgment
of the Court can be cancelled due to miscarriage
of justice. Despite the fact that in accordance with
Chapter 31, § 2 point 2 of the Procedural Code the
deadline has expired prior to Kotamaa submitting
his claim to the Supreme Court.

Nevertheless, the Supreme Court ruled that
the verdict of the Appeal Court is to be cancelled
under Chapter 31 § 8 of the Procedural Code,
because this verdict is based on clearly erroneous
application of the law. The Supreme Court
reversed the decision of the Court of Appeal from
16.6.2009 regarding tax crimes on a large scale
and in terms of the consequences of punishment,
as well as part of the costs of defence and the
witnesses, and sent the case back for a new trial in
the Court of Appeal.

Kari-Pekka Pietildinen appealed to the
Supreme Court, citing a ruling by the Court on
22.9.2009 and the final judgment of the ECHR
from 18.11.2009, in which the Court found that
the Court of Appeal had to allow the applicant’s
lawyer to represent him, even in his absence. The
agenda of the Court did not indicate that one day
of absence will be regarded as the absence of the
entire hearing. The Court found that in violation
of paragraph 1 of Article 6 of the Convention in
conjunction with sub-paragraph “a” of paragraph
3 of Article 6 of the Convention. According to §
31 Section 2, paragraph 2, of the Procedural Code
a complaint may be filed within 6 months from
the date when the verdict came into effect. In
accordance with § 31, chapter 2, paragraph 3 of
the legal proceedings in Finland Pietildinen had

to refer the case for consideration no later than
22.3.2010. Pietildinen submitted an appeal to
the Supreme Court on 17.5.2010 or later. On this
basis, the case was dismissed.

Results and evaluation

In judicial practice, the Supreme Court saw
a small proportion of cases, which warranted
extraordinary conditions where appeals were
assessed in connection with the new decisions by
the ECHR in the applicant’s favour. At the same
time the principle of equality does not require that
the breach of procedural procedure that is filed
within the stipulated period would lead to the
annulment of claim for the cancellation of prior
ruling on the basis of the ECHR judgments. In
recent decisions, the Supreme Court increasingly
and repeatedly refers to the decisions and case
law of the ECHR, in detail justifying the reason
for refusal, referring to international practice
and its own case law. In practice, after finding a
violation of the ECHR by the respondent State
of Articles of the Convention, none of the earlier
decision were abolished completely, and the
timing of consideration of cases as well as the
amount of legal costs point to a weak defence of
human rights and the need for radical change of
the existing situation in the judicial system. On
the other hand 251 examined claims, to change a
previous conviction or return cases in the lower
courts, point to the imperfections of judicial
system in Finland.

During the study, 133 ECHR judgments against
Finland in the period 1995 — 2015 year were
analysed, which found violations of articles of the
Convention. From this analysis, consideration of
the grounds for rejection of claims absolving prior
rulings by the national courts the authors make the
following conclusions.

1. In accordance with the provisions of Article
46 of the Convention, interpreted by taking into
account the recommendations of the Committee
of Ministers of the Council of Europe NR (2000)
2 on January 19, 2000 “to review the cases and
resumption of proceedings at domestic level
following judgments of the European Court of
Human Rights”, the basis for judicial review
of the act due to new circumstances is not only
based of violation by Finland established in the
European Court but also the Convention or the
Protocols. In this regard, it should be appreciated
that a judicial act is subject to review in the event
that the applicant continues to suffer the adverse
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effects of such an act and paid compensation to
the applicant awarded by the Court pursuant to
Article 41 of the Convention does not provide a
remedy and freedoms.

2. When a court considers whether to revise the
judicial act a causal link between the breach of the
ECHR Convention and the adverse consequences
that the applicant continues to suffer should be
considered.

3. The principle of the presumption of
innocence, provisions of paragraph 2 of Article 6
of the Convention, is one of the main aspects of a
fair trial in the criminal case law.

4. On the basis of Article 46 of the Convention,
taking into account recommendations for revision
in case of violation of the procedural rights of
individuals found by the European Court, the
Supreme Court in the revision of the judicial act
must eliminate the violation of the Convention or
the Protocols thereto. The Supreme Court must
take the same stance as a court in Strasbourg and
adopt a final judicial act, instead of taking the
decision to return the case to the appellate court.

Conclusions and evaluation

Based on the study of the Supreme Court of
Finland’s decisions, it is possible to make the
following conclusions. The Supreme Court, after
the decision by the ECHR against Finland in the
review of cases and applications for cancellation
of the sentence, makes decisions by applying
national legislation and guided by the protection of
national government agencies and are not guided
by the principles of the rule of international law.

The European Court of Human Rights has
repeatedly pointed out that the execution of the
decision rendered by any court must be regarded
as an integral part of a fair justice — otherwise,
if the national legal system permits that a final,
binding judicial decision may remain unfulfilled,
“right to a court ‘becomes illusory (Case of
Hornsby v. Greece)". Execution of a judgment
given by any court must therefore be regarded as
an integral part of the “trial” for the purposes of
Article 6 (art. 6).

Regarding the position of the ECHR on the
implementation of their decrees, is it assumed
that the specific means by which the national legal
system will run, is placed on the respondent State
inaccordance with Article 46 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms, obligation are elected as a general
rule, by the respondent State, provided that these

means will be compatible with the findings of
the relevant decision of the European Court of
Human Rights; resolve the issues of interpretation
and application of national legislation should
be conducted by national authorities, namely
the judiciary; such discretion as to the manner
of execution of the European Court of Human
Rights reflects the freedom of choice inherent
obligation under article 1 of the Convention for
the Protection of Human Rights and Fundamental
Freedoms, the fundamental obligation of States
parties to ensure certain rights and freedoms. Case
of Scordino v. Italy (no. 1), no. 36813/97. March
29, 2006. Since the national judicial act is not
subject to revision in the international jurisdiction,
the state made a commitment to adopt the final
judgments of the ECHR, which require abolition
of prior judicial decisions made in the framework
of national jurisdiction and must be entered in the
national legislation of a mechanism to restore the
rights of applicants.

For example, in Matti Kangasluoma v.
Finland', the ECHR unanimously concluded that
there had been a violation of Article 6 § 1 of the
Convention and noted that the respondent State
has not brought any examples of legal practice,
showing the ability to rectify this situation by
means of such legal remedies. The Court found
that the respondent State failed to demonstrate
to the Court that the applicant’s situation would
be corrected with the help of preventive or
compensatory measures after he would use these
remedies. The authors emphasize that the Supreme
Court has left the 9 claims by Kangasluoma
without consideration.

Some countries have already developed and
adopted the relevant legislation (for example,
Slovakia, Bulgaria, France, Russia, Serbia
etc.), while others have gone through a broad
interpretation of the existing rules on the review
of cases.

The authors concluded that despite numerous
references to the case law of the ECHR, the
Supreme Court of Finland decides by national
legislation, in particular Procedure Code in
1960. Therefore, despite the fact that the first
attempts were made for the implementation of
the legal system of the Finnish judicial precedent
as a source of law in the form of judgments and
commitment of their decisions, and the mechanism
for the functioning of judicial precedent requires
improvement and amendments to the legislation.

According to the authors there a distinct lack
of compatibility of Article 6 of the Convention
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with the regulatory provisions of the Finnish
legislation, in particular in a Procedural Code
of Finland having no grounds for overturning a
verdict, based on the recognition by the ECHR,
with violations of articles of the Convention,
leading Supreme Court of Finland not making

decisions on abolition of prior court decisions
which have entered into force, thereby avoiding
both the implementation of decisions made by the
ECHR and severe need to improve and update the
national legal system to guarantee opportunities
restitutio in integrum for the injured party.
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Anotacija

Raksta tiek pétits speka stajusos tiesas nolémumu parskatiSanas pamatojums un procediira sakara
ar Eiropas Cilvektiesibu tiesas konstatetajiem Eiropas Cilvektiesibu un pamatbrivibu aizsardzibas
konvencijas parkapumiem lietas izskatiSana Somijas Augstakaja tiesa, sakara ar ko iesniedzgjs
versies Eiropas Cilvektiesibu tiesa.

Autori pauz viedokli, ka Konvencijas 6. panta nepietiekosa korelacija ar Somijas likumdosanas
aktiem izvirza nepiecieSamibu nacionalaja tiesibu sisttma uzlabot cietusas puses restitutio in
integrum garantijas.

AHHOTAIUSA

B crarpe paccmarpuBaroTCsi OCHOBaHHS W IMPOLEAYPa MEPECMOTpa CyAeOHBIX TTOCTAHOBIICHHH,
BCTYNUBUIMX B 3aKOHHYIO CHIIy, Hociie ycTaHoBieHus: EBponeiickum CynoMm Ho mpaBaM YeIOBEKa
HapyIIeHUs MOJIOKeHM KOHBEHITNY O 3aIiTe IIPaB YeI0BEKa M OCHOBHBIX CBOOOI IIPH PACCMOTPEHUH
BepxoBubiM cynoM DUHASHAUM AEN, B CBSI3U C NPUHATUEM PEUICHUS, IO KOTOPOMY 3asiBUTEIb
obpamazcs B EBponeiickuii Cyx o npaBaM desoBeka.

[lo MHEHHUIO aBTOPOB, HEIOCTATOYHASI COBMECTUMOCTh 6 cTarbi KOHBEHIIMM ¢ HOPMAaTHBHBIMU
MOJIOKEHUAMHU (PUHCKOTO 3aKOHOATEIbCTBA TpeOyeT HEOOXOAMMOCTH YIyULICHUS! B HALMOHAIBHON
MPaBOBOM CHUCTEME BO3MOXHOCTEW rapaHTUi restitutio in integrum JUisi TOTEPIIEBUIENR CTOPOHBI.
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IZMEKLESANAS DARBIBU PROCESUALAS FORMAS
IEVEROSANAS NOZIME KRIMINALPROCESA

Dr. iur. Marina Sumbarova,

Baltijas Starptautiskas akademijas asociéta profesore, Latvija

Raksta meérkis — dazu izmeklgsanas darbibu
procesualas formas problematisko aspektu izpéte.

Petfjuma uzdevumi — kriminalprocesualo for-
mu raksturojuma un izmekleSanas darbibu satura
noteikSana, to analize, ieve€rojot pieradijjumu
attiecinamibas, pielaujamibas, ticamibas notei-
kumus. Ka arT kriminalprocesualas prakses analize
jautajumos par Iémumu pienemsanas procesualas
formas ieverosanu.

Pétjuma izmantotas dazadas metodes, to-
starp dialektiska izzinasanas metode, tiesiska
salidzinasana, logiska, juridiska un konkréti
sociologiska metode.

Sis pétijums, ka ari virkne citu autores
pétijumu’, ieklauj jautajumus, kas nosaka galvenos
noziegumu izmekl€Sanas kvalitates virzienus,
savukart $aja raksta autore izskata jautajumus,
kas saistiti ar izmekl&Sanas darbibu procesualas
formas ieverosanu.

Problémas, kas nosaka izmekléSanas kvalitati,
ir ciesi saistitas ar tiesisko politiku.

Politika, saskana ar skaidrojoSo vardnicu,
ir ,valsts varas un valsts parvaldes iestazu
darbiba, kas atspogulo valsts sabiedrisko iekartu
un ekonomisko struktiiru, ka ari partiju, citu
organizaciju un sabiedrisko grupgjumu darbibu,
kas tiek noteikta ar to interesém un mérkiem”?;
atbilstoSi sveSvardu vardnicai ta definéta ka
»sabiedrisko skiru, partiju un grupu darbiba, kas
tiek noteikta ar to interesm un mérkiem, ka art
valsts varas un valsts parvaldes darbiba, kas attglo
§1s sabiedribas socialekonomisko dabu™.

Tiesiska politika — ta tomér nav tik daudz
cinas par varu sféra, bet gan darbiba, kas saistita
ar tiesiska regulGjuma strat€gijas izstradi un tas
istenosanu. Franéu jurists Z. Karbonijé $aja sakara
izteicies $adi: ,,Juridiska un politiska atSkirSana
tiek apgriitinata ar to, ka politika pielauj vismaz
divasinterpretacijas. Ar politiku var izprast jebkuru
darbibu, kas paklauta noteikta merka sasniegSanai,
un $ada skatfjuma var runat par juridisko politiku
(likumdosanas politika, noziedzibas apkaroSanas
politika — kriminologiska politika)’™.

Jebkuras politikas meérkis ir noteiktas iz-
mainas sabiedribas dzivé. Kriminalpolitikas

merkis ir noziedzibas apkaroSana, kas izpauzas
maksimali iesp&ama kontroles nodroSinasana
par noziedzibu, tas ir, tas pieauguma apturésana,
bet perspektiva — noziedzibas kvantitativa un
kvalitativa izmainiSana. Kriminalpolitika ir ne-
saraujami saistita ar sarezgitiem sabiedribas
attistibas likumsakaribu noteiktiem procesiem,
kuri tie$i vai netieSi ietekm& kriminalpolitikas
saturu, tas form&anu un Tsteno$anu. Sos procesus
ietekmé ekonomiskie faktori (ekonomikas at-
tistibas Itmenis, Ipasuma formas, to veidi u. c.),
labveligs ekonomiskais stavoklis lauj valsts
kriminalpolitika noteikt augstakus meérkus, radit
fundamentalu materialo bazi to IstenoSanai,
izveleties humanakas politikas realizacijas me-
todes’.

Profesors V. Zahars uzskata, ka Latvija ir
pietickami attistita kriminalpolitika — tai ir
atfistita normativa baze, labi izstradati politikas
planosanas dokumenti utt. Turklat daudz tiek darits
tiesibsargajoso institliciju darbibas efektivitates
uzlabosanai®.

Profesors A. Vilks norada, ka taja pasa laika
var atzit, ka kriminaltiesiska, kriminalprocesuala,
administrativi tiesiska, sodu izpildes politika
u.c. kriminaltiesiskas politikas veidi var eksistet
un funkcion& patstavigi, pirmkart, teorctiski
konceptuala [tment, otrkart, balstiti uz vesturiski
noturigam tradicijam’.

Noziegumu izmeklgsanas kvalitates problémas
ir neatpemama kriminalprocesuali tiesiskas
politikas dala.

Zinatnieku viedokli attieciba uz kriminal-
procesualo politiku ir visai atSkirigi:

“Misdienu kriminalprocesuala politika ir
meérktieciga, zinatniski pamatota, secigi siste-
miska vispirms valsts iestazu un amatpersonu
darbiba efektiva kriminalprocesualas regulésanas
mehanisma izveidoSanai, kriminalprocesualas
darbibas optimizacijai ar mérki realizet kriminalas
tiesvedibas uzdevumus, kriminalprocesualo attie-
cibu subjektu tiesibu, brivibu un interesu pilnigai
aizstavesanai’®.

“Kriminalprocesualas politikas patstavibas
noteikSanas pamata ir izpratne, ka ‘“jebkurai
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procediirai, jebkuram procesualam normam,
kas apkalpo materialas tiesibas, iznemot S$adas
apkalpoSanas funkcijas” ir patstaviga saturiska
vértiba™.

Nemot vera iepriek§ noradito, vispirms
ir jaatzist, ka viena no galvenajam prasibam
izmekléSana un [émumu piepemSana kriminal-
procesa ietvaros ir procesualas formas ievérosana.

Kriminalprocesualas darbibas un procesualo
darbibu regulgjums ieklauj Kriminalprocesa
likuma normu noteikto darbibu veikSanas un
lémumu pienemsanas secibu, procesualas dar-
bibas gaitas un rezultatu fiksacijas noteikumus,
procesualo lémumu pienemsanas kartibu.

Veicot kriminallietu analizi ar mérki noteikt,
vai izmekl€Sanas darbibas kriminalprocesa tiek
ieverota likuma noteikta procesualo darbibu
forma, autore konstatgja, ka noteiktos gadijumos
tiek pielautas zinamas atkapes.

Izmekl€sanas darbibu jeédziens ieklauts
Kriminalprocesa likuma'® 138. panta pirmaja dala
— ,,izmekleSanas darbibas ir procesualas darbibas,
kas verstas uz zinu iegliSanu vai jau ieglito zinu
parbaudi konkrétaja kriminalprocesa”, kas liela
mera sakrit ar iepriek§ zinatn€ domingjoso
viedokli''.

Konstatgjot Kriminalprocesa likuma normu
parkapumu izmeklgSanas darbibu veikSanas laika,
zinas par faktiem var zaudet pieradijumu nozimi.

Saskana ar Kriminalprocesa likuma 127. panta
pirmo dalu pieradijumi kriminalprocesa ir jeb-
kuras likuma paredzetaja kartiba iegltas un
noteikta procesualaja forma nostiprinatas zinas
par faktiem, kurus kriminalprocesa iesaistitas
personas savas kompetences ietvaros izmanto
pieradisanas priekSmeta ietilpstoSo apstaklu esa-
mibas vai neesamibas pamatosanai.

Par nepiecieSsamam pieradijumu tpasibam tiek
uzskatitas: attiecinamiba, pielaujamiba, ticamiba,
speks (nozimiba), pietickamiba'?.

Procesa virzitajam ir jaizverte kriminalprocesa
esoSie pieradijumi, pemot vera to ieprieks
uzskaititas Ipasibas.

Saskana ar teorija pausto, pieradijumu
attiecinamiba ir katra pieradijuma nepiecieSama
pasiba, ko raksturo saikne ar pieradijuma prieks-
meta ietilpstoSiem faktiem un apstakliem".

Pieradijumu pielaujamiba — ta ir tada pieradi-
jumu Tipasiba, ko raksturo turpmak noraditie
kriteriji: 1) faktu par izmekl€jamo nodarijumu
vaksanu veic tikai persona, kura ir tiesiga to darft;
2) faktu vaksana tiek veikta tikai no avotiem, kas
tieSi un neparprotami ir noraditi kriminalprocesa
likuma; 3) faktu vaksana notiek pilniga atbilstiba

ar kriminalprocesa likuma noradito kartibu;
4) faktu vakSanas rezultati ir pareizi procesuali
noforméti'*.

No iepriek§ minéta izriet, ka ir svarigi
noteikt, ka procesualas formas ieverosana ir ciesi
saistita ar pieradijumiem, kurus procesa virzitajs
pirmstiesas izmekléSanas un iztiesasanas gaita
ievac kriminalprocesa.

Tapeéc, izskatot ar izmekleSanas darbibu
procesualas formas ieveroSanu saistitos jauta-
jumus, autore uzskata par lietderigu atzimét,
ka, pirmkart, ja pieradijumi nav attiecinami un
ir apSaubami, tad pieradisana tos nevar izmatot.
Izmeklesanas darbibam, kuras veic procesa
virzitajs, ir jabit pareizi procesuali noformetam.
Par procesualu dokumentu tiek uzskatits
procesualas darbibas protokols.

Kriminalprocesa likuma 21. nodala “Protokoli”
ir ieklautas tris kriminalprocesualas normas:
procesualas darbibas protokols; protokola saturs;
iepazistinasana ar procesualas darbibas protokolu.

Saistiba ar izmekleSanas darbibas protokolu
pastav vairaki pamatnoteikumi. Tas tiek noforméts
izmekleSanas darbibas gaita vai tieSi péc tas
pabeigsanas. Protokols var tikt uzrakstits ar roku
vai noforméts ar tehnisko Iidzeklu palidzibu.
Veicot izmekleSanas darbibas, var tikt izmantota
arT stenografésana, fotografésana, filmas uznem-
Sana, audio un video ierakstiSana.

Protokola norada: izmekleéSanas darbibas no-
rises vietu un datumu, laiku, kad darbiba uzsakta un
pabeigta ar precizitati [idz minditei; personas, kura
noformé&ja protokolu, amatu, vardu un uzvardu;
katras personas, kura piedalfjas izmekl€sanas
darbiba vardu un uzvardu, bet nepiecieSamibas
gadijuma — tas adresi un citus personas datus.

Protokola tiek aprakstitas procesualas darbibas
tada kartiba, kada tas tika veiktas, So darbibu gaita
atklati $im kriminalprocesam butiski apstakli,
ka ar1 tiek izklastiti personu, kuras piedalijas
izmeklesanas darbibas, pazinojumi.

Ka arl protokola janorada izmekl€Sanas
darbibas veik$ana izmantotie tehniskie Iidzekli,
to izmantoSanas apstakli un Kkartiba, objekti,
attieciba uz kuriem Sos Iidzeklus izmantoja, un
iegiitie rezultati. Protokola ir jabiit atzim&tam,
ka personas, kuras piedalas izmekl€Sanas dar-
biba, ieprieks tika bridinatas par to, ka, veicot
izmeklesanas darbibas, tiks izmantoti tehniskie
ltdzekli.

lepazistinasanai protokolu wuzrada visam
personam, kuras piedalijas izmekl&Sanas darbiba.
Turklat noraditam personam tiek izskaidrotas
vinu tiesibas izteikt piezimes, kas ir ieklaujamas
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protokola, par protokola papildinasanu un preci-
z&Sanu. Visam izdaritajam piezimém par pro-
tokola papildinaSanu un preciz€Sanu ir jabiit
apliecinatam ar So personu parakstiem.

Protokolu paraksta procesa virzitajs, ka ari
izmekleSanas darbibas veic€js un visas personas,
kuras piedalijas izmekleSanas darbiba.

Protokolam jasatur ari ieraksts par to, ka
izmeklesanas darbibu dalibniekiem saskana ar
Kriminalprocesa likumu ir izskaidrotas vinu tie-
sibas, pienakumi, atbildiba un izmekleSanas
darbibas veiksSanas kartiba, kas tiek apliecinats ar
izmeklesanas darbibu dalibnieku parakstiem.

Analizgjot kriminalprocesualo praksi, var
satapt dazadus procesualas formas ieveroSanas
parkapumus.

Kriminalprocesa par laupiSanu pret personu S.,
kas notika Riga, 2012. gada, cietusais parakstija
nopratinasanas protokolu péc vipa pasrocigi
veikta ieraksta, ka protokolu vins ir izlasijis un tas
pierakstits no vina vardiem pareizi. Tomer Cetras
protokola lappuses cietusais nebija parakstijis, kas
ir pretruna ar Kriminalprocesa likuma noteikto.

Kriminalprocesa par smaga miesas bojajuma
nodariSanu personai N., kas notika Riga,
2013. gada, liecinieka R. nopratinasanas protokolu
noformgja kriminalizmekl&sanas inspektors D.,
bet aizdomas turéta K. atpaziSanas protokolu
noformgja inspektors D. Tomér Kriminalprocesa
likuma ir noteikts, ka izmekl&tajs, prokurors,
tiesnesis ir procesa virzitajs un $aja gadijuma
izmekletajam ir tiesibas izdarit izmekléSanas
darbibas kriminalprocesa.

Kriminalprocesa  likuma nav  noteikts
inspektora statuss. Tomeér kriminalizmekleSanas
iestadés (Latvijas kriminalpolicija — nodalas,

biroji, parvaldes) ir paredzgti inspektoru, galveno
inspektoru u. c. amati. Prakse $is jautajums ir
atrisinats. Sadu iestazu vaditaji ir izmekl&Sanas
iestazu vaditaji. Tie$i vini ir pilnvaroti ar pa-
veli iecelt kriminalpolicijas darbiniekus par
izmekletajiem, kuri ir tiesigi veikt izmekleSanu
kriminalprocesa.

Teorija ir izteikti atSkirigi viedokli par
procesualas formas nozimi kriminalprocesualo
tiesibu joma. Ja izmekl€Sanas darbibas protokols
neatbilst noteiktajai  procesualajai  formai,
tad procesa virzitajam rodas jautdajums, vai
pieradijumus var uzskatit par ticamiem. Var izpétit
izmekleSanas darbibas veikSanas kartibu un tas
gaita konstatet procesualas formas neievérosanas
iemeslu. Teorija un prakse $aja jautajuma sasto-
pami vairaki viedokli.

Var nodalit tris procesualas formas neie-

veroSanas veidus: 1) zinu, kas noraditas iz-
mekléSanas darbibas protokola, neatbilstiba
kriminallietas apstakliem; 2) “formas nepilniba
(vienkarSosana)”, kad izmekleéSanas darbibas
protokola nav atspogulota kaut kada likuma
paredzeta procediira; 3) “parmérigs formalisms
(sarezgisana)”, kad izmekleSsanas darbibas pro-
tokola ir ieklauti likuma neparedzeti formali
papildu elementi, jeb kuru esamiba nav
nepiecieSama tiesi noteiktaja situacija’®.

Latvijas zinatnieks R. Dombrovskis norada, ka
jautajums par viena vai cita fakta pielaujamibu bt
par pieradijumu ir visai diskutabls, jo jebkadus
Kriminalprocesa likuma parkapumus var iedalit
bitiskajos un tados, kam nepiemit ieprieks
noradita 1pasiba. Nebiitiskus likuma parkapumus
virkn€ gadifjumu var novérst, un par ticamiem
atzitus faktus var atziti ari par pieradijjumiem
kriminallieta. Pieme&ram, pirmstiesas izmekl&Sanas
laika nopratinats liecinieks nav parakstijis visas
vina nopratinasanas protokola lappuses. Pilnigi
skaidrs, ka Sis parkapums nav biutisks, jo So
parkapumu ir viegli noverst un tiesas izmekl€Sanas
laika liecinieks atkal tiks nopratinats'®.

Krievijas zinatnieks V. S. Balaksins norada, ka
nevar novest lidz absurdam to, kas tiek dévéts par
pieradijumu pielaujamibu'’. Nereti izmekl&Sanas
darbibu protokolos nav noradits izmekléSanas
darbibas pabeigSanas laiks.

Piem&ram, kriminallieta par laupiSanu
pret personu K., kas notika Riga, 2012. gada,
izmekletajs nenoradija izmekleSanas darbibas
— aiztureta R. atpaziSanas — pabeigSanas
laiku. Ka arT personas aizturéSanas protokols
netika parakstits katra lappus€. Gadijumos, ja
pirmstiesas kriminalprocesa ir pielauti $ada veida
Kriminalprocesa likuma normu parkapumi,
tiesas séde ka liecinieki tiek uzaicinati un
nopratinati izmekletajs, citi kriminalprocesa
dalibnieki, atpazistamas personas, specialists
u. c. Tada veida tiek noskaidrots izmekléSanas
darbibas pabeigSanas laiks. P&c tam protokols par
uzradiSanu atpaziSanai un aizturéSanas protokols
tiek atziti par pielaujamiem pieradijumiem.

Kriminalprocesa par smaga miesas bojaju-
ma nodariSanu personai K., kas notika Riga,
2012. gada, liecinieka V. nopratinasanas pro-
tokola nebija liecinieka paraksta par to, ka vins
ir bridinats par kriminalatbildibu par atteikSanos
liecinat un apzinati nepatiesu liecibu sniegSanu.

Saja  gadfjuma ir procesualas formas
nepilniba, kas nosaka iepriekSmin&tas prasibas
un ieklauj nepiecieSamibu parakstities.

Nereti ir gadijumi, kad izmeklétajs izmek-
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lesanas darbibas gaitd, piem&ram, liecibu
parbaudé uz vietas, izskaidro izmeklesanas
darbibas dalibnickiem, specialistiem, aizstavim
tiestbas un pienakumus. Tomér protokola nav
ieraksta par So apstakli un nav kriminalprocesa
dalibnieku parakstu.

Neapsaubami, ieraksta neesamiba liecina par
tiesibu neizskaidrosanu izmekl€Sanas darbibas
dalibniekiem. Tomer tiesa, izmekletajs un
nosauktie izmekleSanas darbibas dalibnieki tiek
nopratinati un tiek konstatéts fakts par viniem
izskaidrotajam tiesibam un pienakumiem.

Tiesnesis var atzit faktu par iepazistinasanu
ar tiesibam un pienakumiem, ja lidz noraditas
izmekl&Sanas darbibas veikSanai kriminalprocesa
ar noradtto dalibnieku veiktas citas izmekléSanas
darbibas un vinam izskaidrotas tiesibas un
pienakumi.

Dazreiz tiek uzskatits, ka persona tika
iepazistinata ar atbilstoSam tiesibam un piena-
kumiem pirms izmekl€Sanas darbibas uzsaksanas
un tapec tas rezultati tiek atziti par likumigiem
pieradijumiem. Tomér jaatzimé, ka, ja par iz-
meklesanas darbibu apstakliem tiek nopratinati
to dalibnieki, kuriem ir patstavigs procesualais
statuss (piemé&ram, tulks, pedagogs u. tml.), vini
pEc nopratinasanas iegiist liecinieka procesualo
statusu un vairs nevar turpmak piedalities lieta
ieprieksEja statusa'®.

Apkopojot iepriek§ minétos noteikumus
par izmeklesanas darbibu procesualas formas

ievéroSanu kriminalprocesa, ka arf tiesibu teorija
paustos zinatnieku viedoklus, var secinat, ka
procesualas formas ieveéroSana ir galvenais
nosactjums kvalitativai noziegumu izmekl&sanai.

Konstatgjot izmekléSanas darbibas satura
un formas neatbilstibu lietas apstakliem vai
procesualas formas “vienkarSoSanu”, izmek-
|&Sanas darbibas rezultata iegutas zinas var tikt
atzitas par nepielaujamiem pieradijumiem, jo
nav ieveérota izmekléSanas darbibas veikSanas
kartiba.

Izmeklesanas darbibu procesualas formas
neatbilstibas, kas nav saistitas ar izmekl€Sanas
darbibas veikSanas apstakliem, bet ir tehniskas
kltdas rezultats, ir labojamas citada veida.
Autore piedava papildinat Kriminalprocesa
likuma 327. pantu ar treSo dalu un izteikt to
sada redakcija: “Konstatéjot neatbilstibas iz-
mekléSanas darbibas protokola, kas nav saistitas
ar tas veikSanu un ir tehniskas kludas rezultats,
procesa virzitajs izdara labojumus protokola, ar
kuriem tiek iepazistinati izmekl€Sanas darbibas
dalibnieki”.

Ieverojot iepriek$ noradito, autore uzskata,
ka izmekl€Sanas darbibu procesualas formas
ievéroSana kriminalprocesa ar1 turpmak veicinas
atru un kvalitativu noziedzigo nodarfjumu
izmeklesanu, kriminalprocesa dalibnieku tiesibu
ievéroSanu, kas savukart atbilst musdienu kri-
minalprocesualas politikas virzibai.
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Abstract

In article author considered problems related to compliance of procedural form of investigative
actions during criminal investigation.

Research is connected with character of procedural form, proofs in criminal trial, analysis of
theoretical and practical questions on a subject and opinions of scientists.

The author connects observance of a form of investigative actions with quality of investigation of
criminal trials, proofs, and their conceptual essence and defines problems of quality of investigation in
aspect of implementation of the criminal procedure policy which is a component of criminal and legal
policy of the state.

AHHOTAIUSA

B crarpe paccmarpuBaroTcsi IpoONIeMBbl, CBSI3aHHBIE C COOJIIONEHHEM IPOIeCCyaTbHON (OPMBI
CJIEJICTBEHHBIX JIEHCTBUI MIPU PaCcCiieIOBAHUM MPECTYTUICHUM.

HccnemoBanne CBA3aHO C XapaKTEPUCTHKON TIPOIECCYasIbHOM (OPMBI, JOKa3aTeIbCTBAMH B
YTOJIOBHOM TIPOIIECCE, aHAJIM30M TEOPETHYECKMX W IMPAKTUIECKHUX BOIPOCOB IO TEME, aHaJM30M
MHEHUH YUYEHBIX.

ABTOp CBsI3BIBaeT COOMIONEeHHE (HOPMBI CIICCTBEHHBIX JCHCTBHH C KAaue€CTBOM pacCCIeOBAHUS
YTOJIOBHBIX TPOIIECCOB, JOKA3aTeIbCTBAMH, WX TOHATUHHON CYIIHOCTBIO M OIPECISeT MPOOIeMbl
KauecTBa pACCIIENOBAHUS B ACMEKTE OCYIIECTBIEHHUS YIOJIOBHO-NPOLECCYAbHON IMOJIUTHKH,
SIBJISIFOILIEHCS] COCTABHOM YacThIO YTOJIOBHO-ITPABOBOM, TPABOBOI MTOJUTHUKHU TOCYIapCTBa.
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KRIMINAI_JATBILDTBA&PAR SOCIAI_JA NAIDA UN
NESATICIBAS IZRAISISANU TEORETISKAS UN
PRAKTISKAS PROBLEMAS

Dr. iur. Eriks Trels,
Valsts policijas koledzas lektors, Latvija

Ievads

2014. gada 25. septembrT tika veikti kartgjie
grozijumi Kriminallikuma (turpmak ar1 — KL),
ar kuriem pilnveidoja normativo regul&jumu
saisttba ar ta saucamiem ,,naida noziegumiem”,
nosakot atbildibu par sociala naida un nesaticibas
Kriminaltiesiskaja  reguléjuma
lidz So grozijumu izdariSanai, bija noteikta
atbildiba par darbibu, kas vérsta uz nacionala,
etniska, rasu (KL 78. pants) vai religiska (lidz
2014. gada 29. oktobrim KL 150. pants) naida
val nesaticibas izraisiSsanu. Ar grozijumiem
papildingja jau eso$as ,naida noziegumu”
pazimes — piederiba pie noteiktas rases, etnosa
vai tautibas un religiska parlieciba, ar tadiem
kriterijiem, ka dzimums, vecums un invaliditate,
turklat Sis uzskaitijums veidots ka nenoslégts
pazimju loks, jo atbildiba ir noteikta par darbibu
verstu uz naida vai nesaticibas
jebkuru pazimju dél.

Saskana ar izdaritajiem grozijumiem Kri-
minallikuma 150. panta pirmaja dala noteikts,
ka sodama ar Tslaicigu brivibas atpemsanu,
piespiedu darbu, vai naudas sodu ir sociala naida
un nesaticibas izraisiSana atkariba no personas
dzimuma, vecuma, invaliditates vai jebkuru citu
pazimju dgl, ja ar to radits biitisks kaitgjums.

Panta otraja dala noteikta brivibas atpemsanu
uz laiku Iidz trim gadiem vai Tslaiciga brivibas
atnemsSana, vai piespiedu darbs, vai naudas
sods, ja sociala naida vai nesaticibas izraisiSanu
izdarTjusi valsts amatpersona vai uzpémuma
(uznémejsabiedribas) vai organizacijas atbildigs
darbinieks, vai personu grupa vai ja tas izdardts,
izmantojot automatizétu datu apstrades sist€ému.

Vel bargaks sods Kriminallikuma 150. panta
treSaja dala noteikts par sociala naida un
nesaticibas izraisisanu, ja ta saistita ar vardarbibu
vai draudiem vai, ja to izdarTjusi organizeta
grupa. Par $adu nodarTjumu var sodit ar brivibas

izraisiSanu'.

izraisiSanu

atnemsanu uz laiku Iidz Cetriem gadiem vai ar
1slaicigu brivibas atpems$anu, vai ar piespiedu
darbu, vai ar naudas sodu?.

Par sociala naida un nesaticibas izraisiSanas
kritériju noteik§anu

Saskana ar Cilveka tiesibu un pamatbrivibu
aizsardzibas konvencijas 14. pantu cilveka
tiestbas un brivibas tiek istenotas bez jebkadas
diskriminacijas, neatkarigi no dzimuma, rases,
adas krasas, valodas, religijas, politiskajiem
vai citiem uzskatiem, nacionalas vai socialas
1zcelsmes, saistibas ar kadu nacionalo minoritati,
mantiska stavokla, kartas vai cita stavokla®.

Kriminallikuma 150. panta nemingto kriteriju
noteikSana ir iesp&ama ar interpretacijas
metodem un, nosakot kritérijus, jaievero tas, ka
Latvija ir Eiropas Savienibas dalibvalsts, kurai
saistoSas Eiropas Savienibas tiesibas. Nemot
veéra Eiropas Cilvektiesibu un pamatbrivibu
aizsardzibas konvencijas 14. panta noteiktos
kritérijus, papildus jau Kriminallikuma 78. un
150. panta noteiktajam, par nodarTjuma sastavam
atbilstosu var uzskatit arT naida vai nesaticibas
izraisiSanu saistiba ar valodu, politiskajiem vai
citiem uzskatiem, socialo izcelsmi, piederibu
nacionalajai minoritatei, mantisko stavokli,
kartas vai citu stavokli.

Mingta interpretacija nav pretruna Eiropas
Drosibas un sadarbibas organizacijas Demo-
kratisko institticiju un cilvéktiesibu biroja snieg-
tajai naida nozieguma definicijai:

A) jebkur§ noziedzigs nodarijums, tostarp
noziegums pret personu vai IpaSumu, kad
cietusais, vieta vai nozieguma merkis ir izveleti
pec to faktiskas vai Skietamas saiknes, atbalsta,
piederibas vai dalibas grupa, kas definéta B dala;

B) grupa var balstities uz tas loceklu realu
vai Skietamu etnisko
izcelsmi, valodu, adas krasu, religiju, dzimumu,

rasi, nacionalo vai
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vecumu, fizisko vai garigo invaliditati, seksualo
orientaciju vai citu lidzigu pazimi*.

Tomér, interpret€jot pazimes
kuram noticis naida noziegums, likuma normas
piemérotajam jaatturas no parak plasas 150. panta
ietvertas normas interpretacijas, lai neatkartotu
tas kludas, kuras, piemeéram, pielava Krievijas
Federacijas (turpmak—KF)tiesibsargajoSoiestazu
darbinieki, piemerojot KF Kriminalkodeksa 282.
pantu’, kur§ saturiski ir lidzigs Kriminallikuma
150. pantam. KF Augstakas tiesas Plénums
noradija, ka 282. panta ietvaros nav uzskatamas
par apdraudétam tadas socialas grupas, ka
milicijas darbinieki, politiki un citu valsts
parvaldes profesiju parstavji®. Nemot véra to, ka
Latvija nav izveidojusies tiesu prakse lietas, kas
uzsaktas saskana ar Kriminallikuma 150. pantu,
autora ieskatd likuma normas piemérotajam,
veidojot kriteriju katalogu, butu plasak ja-
atsaucas arT uz Eiropas Cilvektiesibu tiesas
judikattru. Piemé&ram, Eiropas Cilvektiesibu
tiesa lieta ,,Kastels pret Spaniju” ir atzinusi, ka
varda briviba ietver tiesibas kritizét valdibu’.
Sis Eiropas Cilvéktiesibu tiesas atzinums Jauj
normas pieméerotajam neuzskatit politikus par
apdraudéto socialo grupu Kriminallikuma 150.
panta izpratng.

Jebkura persona vienlaikus var but vairaku
dazadu socialo grupu dalibnieks (pieméram, ir
piederiga kadai gimenei, kadam darba kolektivam
vai izglitibas iestadei). Personai var but vairaki
socialie statusi un socialas lomas. Profesore S.
Osipovanorada, ka ,,socialais statuss tiek ienemts
vai nu automatiski, pieméram, dzimumes, tautiba,
piederiba pie noteiktas vecuma grupas, t. i., bez
personas gribas un piepiiles, vai arT statuss tiek
sasniegts dzives laika personas apzinatas ricibas
rezultata, pieméram, izglitiba, amats™.

saisttba ar

Par sociala naida un nesaticibas izraisiSanas
objektu un objektivo pusi

Sodamais nodarfjums panta definéts ka
darbiba, kas vérsta uz naida vai nesaticibas
izraisiSanu atkariba no personas dzimuma,
vecuma, invaliditates vai jebkuru citu pazimju
del, ja ar to radits butisks kaitgjums.

Saskana ar teorijas atzinam noziedziga
nodarjjuma objekts ir ,,ar Kriminallikumu aiz-
sargatas valsts, sabiedribas, cilvéku kolektivu

un atsevisku individu intereses, kuras apdraud
noziedzigs nodarijums, nodarot tam vai draudot
nodarft kait&jumu’. Profesors P. Mincs norada,
ka ,,katrs labums noder par objektu noziedzigam
nodarfjumam”'’. Parasti kriminaltiesibas nodala
vispargjo, grupas un tieSo noziedziga nodarijuma
objektu. Vispargjais noziedziga nodarjjuma
objekts ir visu intereSu kopums, ko aizsarga
Kriminallikums. Noziedziga nodarjjuma grupas
objekts, péc U. Krastina teikta, ir ,,tadas pasas
vai vienada veida un savstarpgji saistitas vairakas
intereses, kuras apdraud vesela noziedzigo
nodarfjumu grupa”!!. Savukart noziedziga no-
darTjuma tieSais objekts ir ,tas intereses, ko
apdraud konkréta veidanoziedzigs nodarfjums”'2.
Kriminallikuma 150. panta ietverta noziedziga
nodarijuma objekts — sociala vienlidziba.

Noziedziga nodarijuma objektiva puse ir
personas uzvedibas argja izpausme (darbiba vai
bezdarbiba), kas rada vai var radit kaitg§jumu
»citu  personu likumiskajam tiesibam un
interesem”". Profesors U. Krastins, skaidrojot
jédzienu ,,darbiba”, norada: ,,Kriminaltiesiska
nozimé darbiba ir personas aktiva, kaitiga un
prettiesiska uzvediba, kas pauz §is personas
apzinatu gribu, un ta ir versta pret noziedziga
nodarjjuma objektu, nodarot vai radot draudus
nodartt kaitejumu ar Kriminallikumu aizsargatam
personu interesém”'*. Kriminallikuma 150. pan-
ta ietvertais noziegums no objektivas puses
izpauzas darbibas, kas ve@rstas uz naida vai
nesaticibas izraisiSanu atkariba no personas
dzimuma, vecuma, invaliditates vai jebkuru citu
pazimju dgl, ja ar to radits butisks kaitgjums.

Savukart jédziens ,,naids” tiek skaidrots ka
»intensiva nepatika”'®. Viens no Kriminaltiesibu
petniekiem A. Niedre ka piem&ru $adai darbibai
nosauc mutvardu vai rakstveida aicinajumus, kas
pauz naidigu attieksmi pret to vai citu tautibu
vai rasi'®. ArT Kriminallikuma 150. panta minéta
darbiba Iidzigi Kriminallikuma 78. pantam var
izpausties mutvardu vai rakstveida aicinajumos,
kas pauz naidigu attiecksmi pret kadu socialo
grupu.

Par kaitigam sekam ka objektivas puses
obligato pazimi
Latvijas likumdevejs Kriminallikuma Sevis-
kaja dala ka noziedziga nodarijjuma sastava
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objektivas puses pazimi biezi vien ietveris arl
kaitigas sekas, kas ,iestajusas darbibas vai
bezdarbibas realiz€Sanas rezultata, saistot $o
apstakli ar pabeigta noziedziga nodarijuma
jédzienu (nodarfjuma materialos sastavos)”'’.
Noziedziga nodarjjuma kaitigums ir svarigaka
kriminalatbildibas pazime'®. Ta izpauzas ka
butisks apdraud&jums valsts, sabiedribas un
atsevisku personu interesem. Kaitigums ir jebkura
noziedziga nodarijuma obligats priekSnosacijums.
Turklat nodarfjuma kaitigums ir realak uztverama
pazime, jo balstas uz konkrétam sekam realaja
vide". Kriminaltiesibu teorija sekas tiek iedalitas
materiala rakstura sekas un nemateriala rakstura
sekas. Ar materiala rakstura sekam saprot
mantisku zaud&jumu vai fizisku kaitgjumu. Sadas
sekas ka noziedziga nodarjjuma objektivas puses
pazime janoskaidro noziedzigos nodarfjumos ar
materialu sastavu®. Tacu noziedziga nodarfjuma
izdariSanas rezultata var rasties arl nemateriala
rakstura sekas?'.

Biitiska kaitejuma kritériji noteikti likuma ,,Par
Kriminallikuma spéka stasanas un piemérosanas
karttbu” 23. panta pirmaja dala, un ,atbildiba
par Kriminallikuma paredz&to noziedzigo
nodarfjumu, ar kuru radits bitisks kait&jums,
iestajas, ja mnoziedziga nodarfjuma rezultata
iestajusas kadas no minétajam sekam: (1) nodarits
mantisks zaudgjums, kas noziedziga nodarijjuma
izdariSanas bridi nav bijis mazaks par piecu
tai laika Latvijas Republika noteikto minimalo
ménesalgu kopsummu, un apdraud@tas vel citas
ar likumu aizsargatas intereses; (2) nodarits
mantisks zaud&ums, kas noziedziga nodarijjuma
izdariSanas bridi nav bijis mazaks par desmit
tai laika Latvijas Republika noteikto minimalo
ménesalgu kopsummu; (3) ieveérojami apdraudétas
citas ar likumu aizsargatas intereses”*.

Vertejot butiska kaitgjuma kriterijus, raksta
autors piekrit Latvijas Universitates profesores
V. Liholajas un docentes D. Hamkovas teiktam,
ka ,,ja butisku kait§jumu veido citu, ar mantiska
zaudéjuma nodariSanu nesaistitu, ar likumu
aizsargatu intereSu un tiesibu apdraud@ums, tam
ir jabit ieverojamam, ko izverte tiesa atbilstosi
konkrétaja gadijuma konstatétajiem apstakliem.
Piem&ram, par ievérojamu apdraud€jumu valsts
varai vai parvaldibas kartibai, kas radits sakara ar

valsts amatpersonas pielauto dienesta launpratibu,
neieverojot vai parkapjot starptautiskajos tiesibu
aktos ietvertos prieksrakstus, neieverojot un
nepildot no specialajiem likumiem izrietoSos
uzdevumus, funkcijas un darbibas principus,
var liecinat ievErojams kait€jums attiecigas
institlicijas un taja nodarbinato valsts amatpersonu
prestizam”?.

Autora ieskata Kriminallikuma 150. panta
ietvertais noziedzigais nodarfjums ne vienmeér
ir saistits ar mantisku zaudgumu vai fizisku
kaitg§jumu. Ar1 Saja noziedzigaja nodarijjuma
bitisku kait€§jumu biezi vien veido ar likumu
aizsargatu intereSu ievérojams apdraud@ums.

Par sociala naida un nesaticibas izraisiSanu
kvalificeéjoSiem apstakliem

Kriminallikuma 150. panta otra dala ir noraditi
sadi kvalific€joSie apstakli: pirmaja dala ietverto
nodarfjumu ir izdarTjusi valsts amatpersona
(jédziens — KL 316. pantd), vai uznémuma
(uznémgejsabiedribas) vai organizacijas atbildigs
darbinieks (jedziens — KL 196. pantd), vai ja
to izdarfjusi personu grupa vai ja tas izdarits,
izmantojot automatizétu datu apstrades sistemu.
Savukart Kriminallikuma 150. panta tresaja dala
ir noraditi $adi kvalificgjosie apstakli: pirmaja
dala ietvertais nodarfjums ir saistits ar vardarbibu
(pieméram, miesas bojajumu nodariSanu) vai
draudiem, ka arT ja to izdarTjusi organiz&ta grupa.

Vertgjot vardarbibu ka Kriminallikuma 150.
panta kvalificgjosu apstakli, japiekrit Krievijas
zinatnieckam A. Boicovam (4.4. boiiyos), kurs
norada, kavardarbigsnoziegumsirkriminallikuma
paredzeta sabiedriski bistama darbiba, kas ar
fizisko vai psihologisko iedarbibu uz sabiedrisko
attiecibu subjektu apdraud S$is
Cits Krievijas zinatnieks R. Sarapovs (P/.
Illapanos), kopuma atbalstot A. Boicova teikto,
sniedz $adu vardarbibas definiciju: ,,Vardarbiba
kriminaltiesibas ir cilvéka personiskas drosibas
noziedzigs apdraudgums, kas izpauzas ka tisa
prettiesiska energgtiska (fiziska) vai informativa
(psihologiska) iedarbiba uz cilvéka organismu
(organiem, audiem, fiziologiskam funkcijam,
psihisku stavokli), nodarot §im cilvékam fizisko
vai psihologisko kait&jumu pret vina gribu”?. Vins
iesaka arT pieverst lielaku uzmanibu vardarbiga

attiecibas.
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sastava veidoSanas Tpatnibam?®.
Veicot KF Kriminalkodeksa?” normu analizi, R.
Sarapovs konstatgjis, ka kriminalkodeksa 282.
pants (kas saturiski ir Iidzigs KL 78. un 150.
pantam) ir saistits ar vardarbibu. Vardarbiba Saja
panta izpauzas ka papilddarbiba (fakultativa
darbiba), un panta pirmaja dala ta ir psihologiska
vardarbiba, bet panta otraja dala — fiziska
vardarbiba?®®.

Skaidrojot $os jedzienus, R. Sarapovs norada,
ka fiziska vardarbiba ir tiSa prettiesiska fiziska
kaitgjuma nodariSana cilvékam, darbojoties pret
vina gribu vai nenemot to véra, bet psihologiska
vardarbiba, savukart ir ftiSa prettiesiska
psihologiska kaitéjuma nodariSana cilvékam,
darbojoties pret vina gribu vai nepemot to véra®.
Papildus minétajam vin$ norada, ka fiziskais
kaitgjums ir cilveéka nave; smags, vidgéja smaguma
un viegls kaitg§jums veselibai, fiziskas sapes;
fiziskas cieSanas; bezpalidzigs stavoklis; fiziskas
brivibas zudums, bet psihologisks kait&jums
— ir noziedzigu draudu raditas bailes; p&ksns
loti spécigs emocionala satraukuma stavoklis
(afekts); negativs emocionalais stavoklis, kas
nesasniedz afekta pakapi, psihologiskas cie$anas.

nozieguma

Par sociala naida un nesaticibas izraisiSanas
subjektu un subjektivo pusi

Turpinot Kriminallikuma 150. panta sastava
analizi, janorada, ka noziedzigd nodarjjuma
subjekts ir visparigais — fiziska pieskaitama (KL
13. pants) persona, kas sasniegusi Cetrpadsmit
gadu vecumu (KL 11. pants).

Kriminaltiesibu teorija nodala arT noziedziga
nodarfjuma specialo subjektu, ar kuru saprot
»personas, kuras var but tikai par noteiktu
noziedzigu nodarfjumu kategoriju vai noteikta
veida noziedziga nodarfjuma  subjektu™.
Pieméram, atbilstosi Kriminallikuma 196.
pantam par uznémuma (uznémeéjsabiedribas)
val organizacijas atbildigiem darbiniekiem
uzskatamas  personas, kuram
(uznémgjsabiedriba) organizacija  ir
tiesibas piegemt lémumus, kas saistosi citam
personam, vai tiesibas rikoties ar uzp€muma
(uznémgjsabiedribas) vai organizacijas mantu
vai finanSu Iidzekliem. Savukart, saskana ar
Kriminallikuma 316. panta pirmo dalu, par

uznémuma
vai

valsts amatpersonam, uzskatami wvalsts varas
parstavji, ka arT ikviena persona, kura pastavigi
vai uz laiku izpilda valsts vai pasvaldibas
dienesta pienakumus un kurai ir tiesibas pienemt
lemumus, kas saistoSi citam personam, vai
kurai ir tiesibas veikt uzraudzibas, kontroles,
izmekl€sanas vai sodiSanas funkcijas vai rikoties
ar valsts vai pasvaldibas mantu vai finansSu
lidzekliem. Valsts amatpersonas un uznémuma
(uznémgjsabiedribas) vai organizacijas atbildigie
darbinieki 150. panta otraja dala ir uzskatami par
specialajiem subjektiem.

Vienlaikus ar grozijumiem Kriminallikuma
150. panta izdariti grozijumi ari Kriminallikuma
78. panta. No Kriminallikuma 78. panta
dispozicijas tika izpemts »apzinati”.
Profesore V. Liholaja 2005. gada
negativi vértéja piedavajumus ,,pilnveidot”
Kriminallikumu tikai tapéc, ka konkretaja
situacija tiesibu normu piemérotajiem ir griitibas
pieradit tieSo nodomu, turklat nav pielaujama
tiesiska reguléjuma ,sakartoSana”, ,ignorgjot
kadas konkrétas tiesibu nozares doktrinu, $aja
gadijuma kriminaltiesibu teorijas atzinas par
noziedziga nodarTjuma subjektivo pusi™'.

Noziedziga nodarfjuma subjektiva puse ir
personas ieks$gja atticksme pret argja pasaule
objektivi notieko$o*. Kriminaltiesibu teorija
tiek nodalitas S$adas noziedziga nodarfjuma
subjektivas puses pazimes: vaina nodoma vai
neuzmanibas forma, motivs un mérkis (noltks)?>.
Kriminallikuma 8. panta pirmaja dala noteikts,
ka par vainigu noziedziga nodarfjuma atzistama
tikai persona, kas to izdarijusi ar nodomu (tisi)
vai aiz neuzmanibas. Procesa virzitdjam, lai
noskaidrotu noziedzigo nodarijumu izdarijusas
personas vainas formu, jakonstat€ Sis personas
psihiska attiecksme pret noziedziga nodarfjuma
objektivajam pazimem.

Noziedzigs nodarfjums atzistams par izdaritu
ar nodomu (t181), ja persona to izdarTjusi ar tieSu
vai netieSu nodomu (KL 9. pants), bet, ja persona
to izdarfjusi aiz noziedzigas paspalavibas vai
noziedzigas neveribas, tas atzistams par izdaritu
aiz neuzmanibas (KL 10. pants). Saskapa ar
Kriminallikuma 9. pantd noteikto noziedzigs
nodarfjums izdarits ar tieSu nodomu, ja persona
apzingjusies savas darbibas vai bezdarbibas

vards
vél
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kaitigumu un to apzinati veikusi vai pielavusi vai
arl apzinajusies savas darbibas vai bezdarbibas
kaitigumu, paredzgjusi nodarijuma kaitigas sekas
un velgjusies to iestasanos. Savukart par izdaritu
ar netieSu nodomu noziedzigs nodarfjums tiek
atzits gadijumos, kad persona apzinajusies savas
darbibas vai bezdarbibas kaitigumu, paredzgjusi
nodarTjuma kaitigas sekas un kaut arT §1s sekas nav
vElgjusies, tomer apzinati pielavusi to iestasanos.

Savukart Kriminallikuma 10. panta, skaidrojot
noziedziga nodarTjuma izdariSanu aiz noziedzigas
paspalavibas, noteikts, ka noziedzigu paspalavibu
konstatg, ja persona ir paredz€jusi savas darbibas
vai bezdarbibas kaitigo seku iestasanas iespgju,
tomer vieglpratigi palavusies, ka tas vargs
novérst. Noziedzigs nodarfjums atzistams par
izdarTtu aiz noziedzigas nevéribas gadijumos,
kad persona nav paredz&jusi savas darbibas vai
bezdarbibas kaitigo seku iestasanas iespeju, kaut
gan péc nodarfjuma konkrEtajiem apstakliem
tai vajadz€ja un ta vargja minétas kaitigas sekas
paredzet. Bet gadijumos, kad personaneparedzgja,
tai nevajadz€ja un ta nevargja paredzEt savas
darbibas vai bezdarbibas kaitigo seku iestasanas
iespgju, ta neblis sodama par Kriminallikuma
paredzeta nodarjjuma izdariSanu.

Ka norada profesors U. Krastins, motivs
un merkis ietekmé nodoma raSanos, ta virzibu
uz mérki un nodoma istenosanos®*. Motivs tiek
definéts ka ieksgjais pamudinajums, dzina,
tiecksme, kas virza vainiga gribu uz noziedziga
nodarfjuma izdariSanu. Savukart merkis ir
iecerétais rezultats, ko persona, izdarot noziedzigu
nodarfjumu, vélas sasniegt. TieSi motivs — naids
vai aizspriedumi — atSkir naida noziegumus no
citiem noziedzigu nodarfjumu veidiem®. Par
cietuso no noziedziga nodarijuma var biit viena
vai vairakas personas, vai personu grupa, kuru
apvieno kada no EDSO Demokratisko institticiju
un cilvektiesibu biroja naida nozieguma definicija
minétajam pazimém. Parkapéjs ar nodomu izvélas
§Ts personas, balstoties uz kadu no §Tm pazimém.
Naida noziegumam var bt ar1 vairaki motivi,
kad noziedzigs nodarTjums izdarits, pamatojoties
uz naidu un, pieméram, mantkarigu motivu deJ*.

Dazkart praks€é motivs netiek atbilstosi
izvertéts. Sadas negativas prakses rezultata
noziedzigi nodarfjumi tiek kvalificEti nepareizi,

neieverojot ‘“naida noziegumiem” raksturigas
pazimes. Neskatoties uz minéto, japiekrit
profesoram U. Krastinam, kur§ norada, ka
Kriminallikuma nereti noziedziga nodarijuma
sastavi konstrueti tada veida, ka panta dispozicija
nav IpaSi noradits uz motivu vai merki ka
obligatu nodarfjuma sastava subjektivas puses
pazimi, tacu, lai konstat€tu attieciga noziedziga
nodarTjuma sastavu, motivs un mérkis ir obligati
japierada®’.

Sods par sociala naida un nesaticibas
izraisiSanu

Kriminallikuma  150. panta

noziedzigais nodarjjums panta pirmaja dala

klasificgjams ka kriminalparkapums, otraja dala

— ka mazak smags noziegums, bet panta tresaja

ietvertais

dala — ka smags noziegums.

Salidzinajumam, sods par nacionala, etnis-
ka un rasu naida izraisiSanu ir bargaks, un
Kriminallikuma 78. panta pirmaja dala ietvertais
noziedzigais nodarijums ir klasificéts jau ka
mazak smags noziegums, otraja dala — ka smags
noziegums, bet panta tresaja dala — ka seviski
smags noziegums.

Tas rada absurda situaciju, kad par darbibu,
kas versta uz etniska naida vai nesaticibas
izraisiSanu interneta vid€, piem&ram, pret kadas
tautibas parstavjiem, bargakais no paredzetajiem
sodiem bus brivibas atpemSana uz laiku Iidz
pieciem gadiem, bet par lidziga rakstura darbibu
pret socialo grupu, kas veidota p&c kopigas
valodas kritérija — uz laiku Iidz trim gadiem.
Mingéto noziedzigo nodarjjumu raksturs un
raditais kait€jums ir Iidzigs, un autora ieskata
likumdevgjs konsekvenci,
paredzot atSkirigas soda sankcijas par Iidzigiem

nav  ieverojis

noziegumiem.

Par sociala naida un nesaticibas izraisiSanas
institucionalo piekritibu

Saskana ar Kriminalprocesa likuma 387. pantu
,»Drosibas policijas pilnvarotas amatpersonas
izmekle noziedzigus nodarfjumus, kas izdariti
valsts droSibas joma wvai valsts droSibas
iestad@s, vai citus noziedzigus nodarfjumus sa-
vas kompetences ietvaros un gadijumos, kad
izmekl&$anu uzdevis veikt generalprokurors™®,
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Kriminallikuma 78. pants ir ietverts IX nodala
»Noziegumi pret cilvéci, mieru, kara noziegumi,
genocids”, kas ir Drosibas policijas piekritiba.
Sis iestades piekritiba ir ari Kriminallikuma
X nodala ,Noziegumi pret valsti”. Savukart
Kriminallikuma 150. pants ir ietverts XIV
nodala ,,Noziedzigi nodarfjumi pret personas
pamattiestbam un pamatbrivibam”, kas ir Valsts
policijas kompetencg.

Salidzinajumam, KF Kriminalkodeksa 282.
panta ietvertais noziegums ir definéts ka darbiba,
kas versta uz naida vai nesaticibas izraisiSanu
pret personu vai personu grupu, pamatojoties
uz tas piederibu kadam dzimumam, rasei,
nacionalitatei, valodai, izcelsmei vai attieksmei
pret religiju, ka arT piederibu kadai socialai
grupai®. Sis pants ir iek]auts KF Kriminalkodeksa
29. nodala ,Noziegumi pret konstitucionalas
iekartas pamatiem un pret valsts drosibu”, kura
savukart ir ieklauta X sadala ,,Noziegumi pret
valsts varu”.

Raksta autors ir vairakkart sniedzis eksperta
atzinumus lietas, kas saistitas ar naida izraisiSanu,
un var apliecinat, ka Drosibas policija $adus
noziedzigos nodarfjumus izmekI€ loti ripigi.
Autora ieskata bitu lietderigi pantu, kura
noteikta atbildiba par sociala naida un nesaticibas
izraisiS8anu, parcelt uz Kriminallikuma X
nodalu ,,Noziegumi pret valsti”, lai tas nonaktu
Drosibas policijas institucionala piekritiba.
Minéta priekslikuma TstenoSana laus pasvitrot,
ka sociala naida un nesaticibas izraisiSana ir
valsts dro$ibas apdraud&jums, ka arT dos iesp&ju
lietderigi izmantot Drosibas policijas pieredzi
$aja joma un tas riciba esoSos resursus.

Secinajumi un priekslikumi

1. Kriminallikuma 150. panta neming&to nai-
da noziegumu pazimju krit€riju noteikSana ir
iespgjama ar interpretacijas metodém.

2. Interpretgjot Kriminallikuma 150. pantu,
janem vera, ka Latvija ir ES dalibvalsts, kurai
saistosas ES tiesibas. Veidojot kritériju katalogu
ar interpretacijas metodém, jaievéro Latvijai
saisto$ais regionalais normativais regul&jums, kas
atspogulo ES valstu kopgjo cilvektiesibu izpratni.
Neviena ES dalibvalsts nevar atlauties sev tadas
tiesibas vai tadu izpratni, kas btitu krasa pretruna
ar So kopgjo tiesisko bazi.

3. Nosakot kriterijus, kas var but par iemeslu
sociala naida un nesaticibas izraisiSanai, par
prioritariem jauzskata pazimes, kuras persona
ieglst automatiski, t. i. ,bez personas gribas
un piepiles™®, proti, iedzimtas pazimes, kuras
persona nevar brivi maintt.

4. Personas tiesibu pamatbrivibu
izmantoSanai jeb TstenoSanai jabalstdas uz
vienlidzibu. Autora ieskata butu lietderigi veikt
grozijumus Kriminallikuma un pielidzinat sodu
par sociala naida un nesaticibas izraisiSanu
sodam, kas paredz€tas par nacionala, etniska un
rasu naida izraisiSanu.

5. Autora ieskata butu lietderigi normu, kura
paredzeta atbildiba par sociala naida un nesaticibas
izraisiSanu, parvietot uz Kriminallikuma X nodalu
,Noziegumi pret valsti”.

6. Kriminallikuma 150. panta piemérotajam,
japarliecinas, ka konkrétaja situacija nodarjjums
ir versts pret kadu socialo grupu, nevis pret $is
socialas grupas parstavi, pamatojoties tikai uz
personisku nepatiku.

un
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Abstract

After the Latvian Republic’s accession to the European Union on 1st May 2004, the interaction
between representatives of different race, color, nationality, ethnic origin, religion or culture increased
and continues to grow with each year. The communication experience and lack of information
is a breeding ground for prejudice and violence. The unfavorable economic situation and social
challenges are promoting prejudice, intolerance, racism and discrimination.

On 25 September 2014, amendments were made to the Criminal Law in Latvia, which improved
the regulatory framework in relation to the so-called “hate crimes”, with liability for social hatred
and enmity. The article aims to initiate a debate on potential problems related to the application of
the Section 150 of the Criminal Law. The author offers his vision of the new regulatory framework
application problems.

AHHOTAIINS

[Tocne Berymuienus JlarBuiickoii Pecrryonuku B EBporetickuii cotos 1 mas 2004 roma Bo3pociio
U C KaXJIbIM TOJIOM MPOJIOJIKAET BO3pacTaTh COIPHUKOCHOBEHHE C MPEJICTaBUTEISIMHU Pa3HbIX pac,
[[BETOB KOXKH, HAIIMOHAIFHOCTEN, STHUUECKHUX MPOUCXOKACHUH, PENUTHIA MK KyIbTyp. OTCyTCTBHE
JAHHOTO OOILEHHS M HEeXBaTKa MH(POPMALMK CIIY)KaT IUIOJOTBOPHOI MOYBON AJISI MPEAB3ATOCTH U
Hacwins. HeOnarompustHas SKOHOMHUYECKAsi CUTyalusl B CTpaHe U MpoOJIeMbl B COLMANBHON cdepe
TaKXe CIIOCOOCTBYIOT IPOSIBICHUSAM IIPEAB3SITOCTH, HETEPIUMOCTH, PACU3Ma U JUCKPUMHUHALIH.

25 cenrsiops 2014 roga ObLIM BHECEHbI M3MEHEHHUS! B YTOJIOBHBIM 3akoH JlaTBuu, MpU3BaHHBIC
YCOBEpILIEHCTBOBATH HOPMATUBHOE PETYIIMPOBAHHUE IO BOITPOCAM O TaK Ha3bIBAEMBIX «IIPECTYIUICHUAX
Ha IOYBE HEHABHCTW», IPELyCMaTPUBAIOLINE HaKa3aHUE 3a BO30YKAECHUE COLMAIBHOW BPAXKAbI U
po3uu. Llenb 1aHHO cTaThu — BBI3BATh IMCKYCCHIO O BO3MOYKHBIX TPOOJIEMHBIX BOIIPOCAX, CBA3aHHBIX
¢ nmpuMeHeHueM ctarbu 150 YrosoBHOTO 3aKkoHa. ABTOp MpejajaraeT CBoe BUACHHUE NMPOOJIEMaTHKH
IIPUMEHEHUS] HOBOT'O HOPMATHBHOTO PErYJIMPOBAHUSL.
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JURIDISKA JEDZIENA ,,GENOCIDS”
TEORETISKAS PROBLEMAS

Dr. iur. Armens Gabrieljans,

Baltijas Starptautiskas akadémijas docents, Latvija

Raksta meérkis ir jédziena “genocids”
vesturiskas izcelsmes un teorétisko problemu
defing$ana un analize.

Merka sasniegSanai darba risinati $adi
uzdevumi:
1. Izpetit genocida ka tiesibu paradibas

evoliiciju — ta veidoSanas vesturi, attistibu un

transformaciju.

2. Formulét misdienam atbilstoSus risinajumus
genocida izpausmju bitibas izpratnei.

Raksta veido$ana izmantotas gan visparigas,
gan specialas zinatniskas pétniecibas metodes:
etimologiska, vésturiska, analizes, sintézes,
sistematiska, un salidzinoSi-tiesiska metode.

Ievads

Genocids ir viena no briesmigakajam un
noziedzigakajam cilveka aktivitates izpausmeém,
kas ir veidojusies dazadu v&sturisko procesu
rezultata, it pasi jauno laiku un jaunako laiku
veésturé. Termins ,noziegumi pret cilvéci” ir
radies pirms viena gadsimta — 1915. gada 24.
maija', kad tika pienemta Antantes valstu kopiga
deklaracija, saistiba ar Osmanu impgrijas istenoto
genocidu pret arméniem. Londonas 1945. gada
8. augusta harta’ bija pirmais starptautiskais
dokuments, kura tika lietots termins ,,noziegumi
pret cilveci” ka atseviSka starptautisko no-
ziegumu kategorija. Sie jautajumi analizéti art
vairakas publikacijas Latvija’.

Tas nozimé&ja juridisku pienakumu krimi-
naltiesiski vajat un saukt pie atbildibas Iidz
vinu miza beigam par holokaustu atbildigos
cilvekus. Saskana ar Tiesibu veésturnieku asoci-
acijas generalsekretara Deni Sala (Denis Salas)
viedokli, Nirnbergas procesa laika noziegumi
pret cilveci, neskatoties uz to, ka $is jédziens
bija nesen ieviests aprit€, netika izskatiti, bet
galvenokart tika izskatiti kara noziegumi un
noziegumi pret mieru’. Sodot augsta limena
nacistu militarpersonas, $ie noziegumi tika mi-
néti tikai ka starpkategorija, kas paredz&ta citu
apstdzibu kompens€Sanai. Noziegumus pret
cilvéci var klasific€t pamatojoties uz izskatamo
aktu butibu, to veikSanas motivu, kas ietekmé

civilizacijas pamatvertibas un cilvéka cienu.
Noziegumiem pret cilvéci var pieskaitit ari
genocidu.

1933. gada oktobrT notika 5. Konference par
starptautisko kriminaltiesibu unificéSanu, kuras
laika polu jurists-kriminologs Rafaels Lemkins
(Raphael Lemkin) ierosinaja starptautiskas
konferences projektu par atbildibu par darbibam,
kuru mérkis bija rasu, etnisko, religisko un
socialo kopu iznicinaSana vai sagrausSana, kas
saskana ar starptautiskajam tiesibam ir barbarisks
noziegums — ,,delicitio juris gentium”. Vin$
iedalja Sadas darbibas divas noziedzigo
nodarfjumu grupas:>
1. barbarisma akts, kas izpauzas ka cilveku dzi-

vibas apdraud&jums vai

1.1 §is personu grupas pastavéSanas
ekonomisko pamatu apdraudéSana;

2. vandalisma akts, kas izpauzas ka kulttiras vér-
tibu iznicinaSana:

2.1 vienas grupas b&ru nodoSana citas

grupas cilvékiem;

2.2 piespiedu un sistematiska Sai personu

grupai  raksturigo  kultiras  elementu

atsavinasana;

2.3 aizliegums lietot dzimto valodu pat

personiskajas attiecibas;

2.4 sistematiska gramatu iznicinasana,

kas ir rakstitas §is grupas valoda, muzeju,

skolu, v&sturisku piemineklu, kultiiras
objektu, kulta vietu un citu §1s grupas iestazu
iznicinasana, vai arT aizliegums tos izmantot.

Toties Tautu Savieniba aprobezojas ar to, ka
1937. gada izstradaja Konvenciju par atbildibu
par starptautisko terorismu.

1944. gada profesors R. Lemkins publicgja
gramatu ,,Axis Rule in Occupied Europe”
(,,Pamatnoteikums okupétaja Eiropa”). Saja
darba vin$ rakstija par nacistiskas Vacijas
necilvécigu ricibu un par Hitlera planiem
iznicinat okupétas Eiropas tautas, parvacojot to
iedzivotajus. Raksturojot Sos noziegumus, vins
formulgja genocida jeédzienu $adi:

»Genocids ir nacijas vai etniskas grupas
iznicinaSana, kas ir vérsta uz nacionalo grupu
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eksistences pamatu sagrausanu, un kuras merkis
ir 0 grupu iznidesana. Sada plana sastavdalas ir
nacionalo grupu politisko un socialo institiiciju,
kultoras, valodas, nacionalas identitates,
religijas un ekonomisko pastavéSanas pamatu
iznicinaSana, ka arT personiskas drosibas,
brivibas, veselibas, cienas un dzivibas atpemsana
tiem cilvékiem, kuri pieder pie §Tm grupam.
Genocids ir versts pret nacionalo grupu ka vienu
veselumu, un pret cilvekiem verstas darbibas tiek
verstas nevis pret individiem, bet pret nacionalas
grupas parstavjiem”s,

Piedavajot So formul&jumu, R. Lemkins bija
domajis ,, koordinétu dazadu darbibu planu, kura
mérkis ir nacionalo grupu pastavésanai bitisku
pamatu iznicinaSana un paSu nacionalo grupu
iznicinasana’’.

1945. gada Starptautiskaja tribunala Nirn-
berga (Vacija), apstidzot nacistu liderus ,,nozie-
gumos pret cilvéci”, vards ,genocids” tika
ieklauts apstidzibas akta, tacu nevis ka juridisks
jedziens, bet ka aprakstoss termins.

1948. gada Apvienoto Naciju Organizacijas
(ANO) Generalaasambleja pienéma “Konvenciju
par genocida nepielaujamibu un sodiSanu par to”,
kas pazistama ar1 ka ,,Konvencija par genocidu”.
Konvencija stajas speka 1951. gada, un taja tika
sniegta genocida juridiska definicija, klasificgjot
genocidu ka starptautiskajas tiesibas atzitu
noziegumu. Saskana ar britu jurista, Londonas
universitates koledzas starptautisko tiesibu
profesora Filipa Sanda (Philippe Sands) viedokli,
genocids un noziegumi pret cilvéci — tas ir divas
dazadas koncepcijas. Abi jédzieni tiek izmantoti
starptautiskajas tiesibas, lai apzim@tu ar masu
slepkavibam saistitus noziegumus. Noziegumi
pret cilvéci tiek izdariti ar mérki nogalinat
lielu cilvéku skaitu. Sistematiska milzum liela
cilveku skaita iznicinaSana tiek uzskatita par
noziegumiem pret cilvéci. Genocida mérkis ir
nevis atseviSku cilvéku nogalinasana, bet gan
grupu iznicinasana, t.i., vairaku noteiktas grupas
atsevisku individu iznicina$ana. Saja zina Siem
diviem terminiem ir atSkirigi mérki. Atbildibas
par pirmo nodarfjumu mérkis ir veérsts uz
atseviSku personu aizsargaSanu, bet par otro — uz
grupu aizsargasanu®,

Pamatojoties uz ,,Konvenciju par genocida
nepielaujamibu un sodiSanu par to”, ar genocidu
saprot darbibas, kas veiktas ar noliiku pilniba vai
dalgji iznicinat kadu nacionalo etnisko, rasu vai
religisko grupu ka tadu’.

Analizgjot hibridterminu ,,genocids”, kas
ir celies no divam valodam: grieku ,,genos”
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— gints, cilts, un latinu ,, caedere” — nogalinat,
etimologiju, var pienemt, ka termins ,,genos”
pamato genocida koncepciju, kas izriet no
vajatas cilvéku kopibas biologiskas vienotibas,
t. i.,, no nozieguma pret nacionalo, etnisko vai
rases grupu. Tac¢u konvencija genocida jédziena
ietverts ari jédziens ,religiska grupa”, kuras
pamata nav biologiskas pazimes. lespgjams,
varda ,,genocids” etimologija attiecinama nevis
uz vardu ,, genos”, bet gan uz terminu ,, genesis”’
—izcelsme'’. Saja gadijuma genocida koncepcijai
bltu jaizriet no cilvéku iznicinasanas un
vajasanas, balstoties uz vinu kopigu izcelsmi, t.
i., vajaSana socialas, biologiskas vai kadas citas
piederibas de]. Saskana ar J. Barsegova viedokli,
nacionala vairases piederiba genocida koncepcija
ir Tpass gadijums. Tada gadijuma var paskaidrot
Hreligiozas grupas” ieklausanu Konvencija par
genocida nepielaujamibu un sodiSanu par to''.
Tacu $aja gadijuma etimologijas daudznozimiba
nesniedz viennozimigu ,genocida” jédziena
butibas definiciju.

Tadgjadi, genocids ir sarezgita visaptveroSa
programma, izplanota agresija pret visiem
nacionalas kopienas dzives aspektiem, kuras
noliiks ir padarit to par viegli ievainojamu un
parsvara iznicinat, bet atlikuSajiem uzspiest
asimilaciju apspied€ja nacionalaja vide. Sakot ar
Siem priekSnosacijumiem un beidzot ar to sikaku
formulésanu, genocids ir ieklauts starptautisko
tiesibu darbibas joma.

Ka jau minéts, genocida defingjums oficiala
dokumenta pirmo reizi ieklauts 1945. gada
18. oktobr1. Nirnbergas tiesas akta teikts, ka
apsiidzgtie ,,...veica apzinatu un sistematisku
genocidu, t. i. rasu un nacionalo grupu
iznicinasanu; okup@tas teritorijas civiliedzivotaju
iznicina$anu, kuras mérkis bija noteiktu tautu
un $kiru, ka arT noteiktu nacionalo, etnisko un
religisko grupu iznicinaSana, it pasi ebreju,
polu, ¢iganu un citu tautu iznicinasana...”'.
Defingjums nav loti precizs, tacu ir skaidrs, ka
taja, papildus cetram jau zinamajam genocida
noziegumaupuru kategorijam (nacionala, etniska,
rasu un religiska grupa), icklauts ari jédziens
»skira”, kas var nozimét socialo grupu. Termins
»genocids” nav ieklauts Nirnbergas Starptautiska
kara tribunala Statiitos un 1946. gada 1. oktobra
sprieduma. Toties minéto Nirnbergas Statiitu 6.
panta,,c” punkts —,,noziegumi pret cilvéci”, satur
genocida aprakstu, kura butiba tika atspogulota
divus gadus vélak Konvencija par genocida
nepielaujamibu un sodiSanu par to: ,,noziegumi
pret cilvéci”, proti, slepkaviba, iznicinaSana,
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paverdzinaSana, deportacija un citi necilvécigi
nodartjumi, kas veikti pret civiliedzivotajiem,
pirms vai kara laika, vai arl vajasana, kuras
pamata ir politiski, rasu vai religiski motivi, ar
meérki Tstenot vai saistiba ar jebkuru noziegumu,
kas ir Tribunala jurisdikcijas ietvaros, neatkarigi
no ta, vai §ts darbibas bija valsts tiesibu aktu
parkapums, kura tie tika izdariti, vai ne”".

Strauja ,,genocida” izpratnes attistiba notika
pateicoties Apvienoto Naciju Organizacijai.
ANO pirmas sesijas laika 1946. gada 11.
decembri ANO Generala asambleja pienéma
rezoliiciju par genocida nepielaujamibu un
sodiSanu par to: ,,Genocids nozimé atteikSanos
atzit veselu cilveku grupu eksistences tiesibas,
lidzigi tam, ka slepkaviba nozimé atteikSanos
atzit atsevisSku individu tiesibas uz dzivibu; Sada
atteikSanas atzit eksistences tiesibas ir pretruna
ar cilveka sirdsapzinu, rada cilvécei ievérojamus
kulttiras un citu veértibu zaud&jumus, ko butu
vargjusas sniegt So cilveéku grupas, un ir pretruna
tikumibas likumam, ANO garam un mérkiem.
Var mingt vairakus genocida noziegumus, kurus
izdarot, pilniba vai dalgji tika iznicinatas rasu,
religiskas, politiskas un citas grupas. SodiSanai
par genocida noziegumiem ir nepiecieSams
starptautisks risinajums’'4,

P&c rezoliicijas pienemsanas ANO Generala
asambleja  pilnvaroja  Apvienoto  Naciju
Organizacijas Ekonomisko un socialo lietu
padomi veikt pé€tijumus, kas ir nepiecieSami
»Konvencijas par genocida nepielaujamibu
un sodiSanu par to” projekta izstradei. Tris
eksperti, kuriem tika uzdots sniegt atzinumu par
projektu, bija genocida koncepcijas ,,dibinataji”:
profesors R. Lemkins, V. Pella (Vespasian
Pella) un Donnedje de Vabrs (Donnedieu de
Vabres). Tadgjadi, tika iecercts panakt skaidru
un viennozimigu genocida defin€jumu. Tomér
turpmakaja darba nacas saskarties ar atskirigiem
dalibvalstu viedokliem. Nosakot jédziena “geno-
cids” juridiskas robezas, atseviskas valstis izteica
iebildumus, kuru pamata varétu biit bazas par
to, ka atseviskos gadijumos to Tstenota politika
varétu atbilst genocida trakt&jumam.

Rezultata, genocida jédziens etimologiski
(genos — gints, cilts), vesturiski (ar to saprotot
divus visspilgtakos 20. gadsimta genocida
precedentus — 1915. gada arménu genocids un
nacistiskas Vacijas ebreju genocids) un politiski
tika saistits tikai ar nacisma ideologiju un
rasistiskam teorijam.

Konvencija par genocida nepielaujamibu
un sodiSanu par to tika pienemta 1948. gada

9. decembri. Tas 2. panta genocida jedziens
izteikts $adi: “Saja konvencija ar genocidu
saprotama tada darbiba, kas tiek izdarita nolika
pilnigi vai dalgji iznicinat kadu nacionalu,
etnisku, rasu vai religisku grupu ka tadu: [...]”".

Lidz ar to konvencija tiesa veida par ge-
nocidu netika atzitas uz cita veida cilveku
grupu iznicinasanu vérstas darbibas, piem&ram,
politisko, ekonomisko, socialo un kulttras
grupu, ja ta neatSkiras p&c tautibas, biologiskam
Tpasibam, etniskas piederibas vai religiskas
parliecibas.

Konvencijas autoriem tomér bija jaievéro
fakts, ka pirms kara sakuma Hitlers bija
iznicindjis invalidus, bet S§1 sociala grupa
neatbilda ne nacionalas, ne etniskas, ne rasu vai
religiskas kopas pazimém.

Genocida jédziena formalas nostiprinasanas
attistibas vesture liecina, ka Konvencija bija
kompromiss starp genocida zinatnisko kon-
cepciju un tas piepemsSana iesaistito valstu
interesem. Citiem vardiem sakot, starp tiestbam
un politiku. Konvencija ieklautais genocida
jédziens ST nozieguma bitibu neatklaj pilniba.
Tam pamata var€tu but apstaklis, ka S$is
dokuments vairak bija saistits ar pagatni, un tas
nekalpoja par bridinajumu nakotné.

Apkopojot  raksta teikto, jauzsver, ka
genocids ir viens no smagakajiem cilvEces
vestures gaita izdaritajiem noziegumiem, jo
tas ir veérsts uz veselas konkrétai cilvéku kopai
piederigas grupas iznicinasanu, ka art tas parkapj
virkni cilvektiesibu. Cipa pret genocidu ir visas
pasaules sabiedribas prioritars uzdevums, kura
risinaSanai, pirmkart, nepiecieSams atbrivoties
no dubultstandartiem, kas pastav misdienu
pasaules politika.

Secinajumi

Saja raksta tika izmantotas tris metodologiskas
pieejas ,,genocida” jédziena pétisanai: jédziena
etimologija, termina radiSanas un formalas
nostiprinasanas vésture un to apstaklu vésture,
kas izraisija genocidu. Raugoties no Siem trijiem
skatupunktiem, var izdarit noteiktus secinajumus.

Jedzienu ,,genocids” etimologiski veido var-
di ,,genesis” un ,,caedere”, nevis ,,genos” un
,,caedere”. Konvencijas par genocida nepie-
laujamibu un sodiSanu par to autori, ieklaujot
jédziena skaidrojuma noradi uz religisko grupu,
parsniedza grieku varda genos (gints, cilts)
burtisko interpretaciju, 1idz ar to vini parsniedza
genocidam paklautas cilveku kopas biologiskas
vienotibas koncepcijas robezas. Untapécjédziena
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etimologiju var saistit ar koncepciju, saskana ar

kuru cilvéku iznicinaSana vai vajasana notiek,

pamatojoties uz vinu noteiktu kopigu izcelsmi.
Jédziens ,,genocids” ta radiSanas un formalas

nostiprinasanas procesa, salidzinajuma ar Kon-

venciju, vairakkart tika interpretéts paplasinati.

Pieméram,

1) Rafaels Lemkins — 1933. gada 5. Konference
par starptautisko kriminaltiesibu unific€Sanu;

2) 1945. gada 18. oktobra Nirnbergas tiesas
apsidziba;

3) un galvenokart — ANO Generalas asamblejas
1946. gada 11. decembra rezolicija par
genocida nepielaujamibu un sodisanu par to:
»genocids — nozimé atteikSanos atzit veselu
cilvéku grupu tiesibas uz eksistenci”.
Vertgjot genocidam pamata esosos apstaklus,

klust skaidrs, ka sakotn&jais genocida avots ir

cilvéku neiecietiba vienam pret otru.
Pamatojoties uz teikto, var formul&t §adu tezi:
genocids — tas ir vissmagakais noziegums, kas
izpauzas diskriminacijas veida, un diskriminacijai
pamata esoso iemeslu saraksts irplass unjoprojam
papildinas. Vispargjas cilvektiesibu deklaracijas

2. panta ir noteikts, ka: ,,Katram cilvékam jabiit

apveltitam ar visam tiesibam un visam brivibam,

kas pasludinatas $aja deklaracija, neatkarigi no
rases, adas krasas, dzimuma, valodas, religijas,
politiskas vai citas parliecibas, nacionalas vai

citas izcelsmes, mantiska stavokla, kartas vai cita
stavokla”!® Starptautiska pakta par pilsoniskajam
un politiskajam tiestbam 2. panta noteikts: ,,Ik-
viena $a pakta dalibvalsts apnemas respektet
un garant€t visam tas teritorijas ietvaros un tas
jurisdikcija eso$ajam personam $aja pakta atzitas
tiesibas bez jebkadas atskiribas — neatkarigi no
rases, adas krasas, dzimuma, valodas, religijas,
politiskas vai citas parliecibas, nacionalas vai
socialas izcel$anas, mantiska stavokla, dzimSanas
vai citiem apstakliem”!”.

Genocids — tas vienmér ir noziegums, kas
balstits uz cilvéku ,neatziSanu” péc jebkadas
pazimes — adas krasa, citddas argja izskata
pazimes, religiska parlieciba, socidlais statuss,
politiska parlieciba, ekonomiskais stavoklis,
valoda, kultiiras tradicijas, u.c. Genocids ir
apzinats noziegums, kura mérkis ir iznicinat
cilveku grupu, kura atSkiras ar savu piederibu
pie kadas kopas.

Apkopojot teikto, jauzsver, ka genocids —tas ir
viens no smagakajiem noziegumiem, kas izdarits
cilvEces vesture, jo tas ir versts uz visas konkrétai
kopai piederigas cilveku grupas iznicinasanu,
ka ar1 tas smagi parkapj cilvéktiesibas. Cina
pret genocidu ir visas pasaules sabiedribas
prioritars uzdevums, kura risinasanai, pirmkart,
nepiecieSams atbrivoties no misdienu pasaules
politika pastavosiem dubultstandartiem.
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Abstract
The aim of this article is to define and analyze the theoretical problems associated with historical
and legal characteristics of the concept of genocide. In this article is reviewed the history of creation
and introduction into international law of the term “genocide”.
AHHOTALIUA
Lenp crarbu 3akiroyacTcss B TOM, YTOOBI OMPEICIUTh W MPOAHATH3UPOBATH TEOPETUUCCKHE

HpO6J'ICMI:I, CBs3aHHBIC C HCTOpH‘IeCKOﬁ n HpaBOBOﬁ XapaKTepI/ICTI/IKOI\/'I TIOHATHA I'CHOILIM/I. B cratbe
paccMaTpuBacTCAd UCTOPUS CO3JaHUA U BBCACHUA B MCXKAYHAPOAHOC MIPaBO TEpMUHA «KI'CHOLIU.
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KRAPSANAS NOVERSANAS TIESISKAIS PIENAKUMS
EIROPAS SAVIENIBAS FINANSIALO
INTERESU AIZSARDZIBAI

Mg. iur, Mg. oec. Kristine Arensone,

Rigas Stradina universitates doktorante, Latvija

Eiropas Savienibas finansialo interesu
aizsardziba ir FEiropas Savienibas politikas
programmas bitisks elements, kura merkis ir
stiprinat un palielinat iedzivotaju uztic€Sanos
un nodro$inat to, ka vinu nauda tiek pareizi
izlietota. Piepemot Lisabonas ligumu, savukart
ir ieve€rojami pastiprinati Eiropas Savienibas
finansialo intereSu aizsardzibas instrumenti,
un tadgjadi gan Eiropas Savienibai, gan tas
dalibvalstim tiek prasits apkarot jebkadas
nelikumigas darbibas, kas skar Eiropas
Savienibas finansialas intereses'.

Latvija ir FEiropas Savienibas dalibvalsts
kops 2004. gada 1. maija. lest3joties Eiropas
Savieniba, Latvija pilna apméra izmanto
dalibvalsttim paredzetas tiesibas, vienlaikus
uzgemoties arT noteiktus pienakumus. Visam
Eiropas Savienibas dalibvalstim, taja skaita
Latvijai, ir juridiski saisto$i pienakumi veikt
iemaksas kop€ja Savienibas budzeta. Vienlaicigi,
Latvija noteiktos apméros ik gadu sanem finansu
lidzeklus no Eiropas Savienibas budzeta dazadu
projektu realizacijai. Latvijas Republikas
FinanSu ministrija nodroSina Latvijas iemaksu
veikSanu kop€ja Eiropas Savienibas budzeta, kas
tiek ieplanoti valsts budzeta apakSprogrammas
41.01.00 “Iemaksas Eiropas Savienibas budzeta”
ietvaros?.

Saskana ar Latvijas Republikas Finansu
ministrijas datiem, 2014. gada Latvija Eiropas
Savienibas budzeta iemaksaja 244,1 milj. EUR,
savukart Eiropas Savieniba Latvija ieguldija
1062,2 milj. EUR. Eiropas Savienibas kopgjie
izdevumi 2014. gada bija 128 564,9 milj. EUR®.

Valstim, kas pievienojas Eiropas Savienibai
2004. un 2007. gada, ka viens no iestaSanas
pamatnosacijumiem bija pienakums pirms
kltsanas par Eiropas Savienibas dalibvalsti
izveidot KrapSanas apkaroSanas koordinacijas
dienestu (Anti-Fraud Coordination Service —
AFCOS). Latvijas Republika AFCOS funkcijas
pilda Finan$u ministrija.

Krapsanas noverSanas koordinacijas dienestu
izveides merkis ir veicinat efektivu sadarbibu
un informacijas apmainu ar Eiropas Biroju

krapsanas apkarosanai (OLAF).

OLAF Regulas Nr.883/2013 3. panta 4.
punkts ietver prasibu, ka dalibvalsts $is regulas
vajadzibam noriko KrapSanas apkaroSanas
koordinacijas dienestu, lai atvieglotu efektivu
sadarbibu un informacijas, tostarp operativa
rakstura informacijas, apmaigu ar OLAF.
Lidz ar to visas dalibvalstis 2014. gada beigas
bija izveidojusas krapsanas  apkaroSanas
koordinacijas dienestus®.

Lai stiprinatu Latvijas AFCOS funkciju un
tuvinatu to OLAF izvirzitajam modelim, un
noteiktu lielaku AFCOS padomes atbildibu un
parraudzibu par Eiropas Kopienas finansgjumu,
2014. gada 16. decembri ar MK noteikumiem
Nr.769°tikaapstiprinatsjauns “Eiropas Savienibas
finanSu intereSu aizsardzibas koordinacijas
padomes nolikums” un jauns padomes sastavs®
(Finan$u ministrijas  12.06.2015.  rikojums
Nr.244 “Par Eiropas Savienibas finansu interesu
aizsardzibas koordinacijas padomes sastavu”).

AFCOS padomes sédes notiek ne retak ka
divas reizes gada, un to laika tiek izskatiti dazadi
problémjautajumi un tiek piepemti stratégiski
butiski [émumi. NepiecieSamibas gadijjuma tiek
organizgtas tikSanas, kuras parruna dazadus
sadarbibas jautajumus un gadijumus, kad ir
konstatétas aizdomas par krapsanu ES fondu
projektu Istenosanas gaita.

Saskana ar Likuma par budzetu un
finan§u vadibu’ 28.2 pantu un Ministru
kabineta 2014. gada 16. decembra noteikumu
Nr. 769 ,Eiropas Savienibas finanSu interesu
aizsardzibas koordinacijas padomes nolikums”
2.1. apak$punktu® katru gadu tiek sagatavots
informativais zinojums par konstatétajiem
neatbilstosi veiktajiem izdevumiem Eiropas
Savienibas politikas instrumentu ietvaros.

Zinojuma merkis ir inform& Ministru
Kabinetu par konstatétajam neatbilsttbam ar
finansialu ietekmi un neatbilstosi veiktajiem
izdevumiem (neatbilsttbam) Eiropas
Savienibas fondu un Eiropas Savienibas
finanSu palidzibas instrumentu ietvaros Iidz
kartgja gada 31. decembrim un par konkrétaja
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gada tiesibsargajosas iestadés sanemtajiem
iesniegumiem par iesp&jamam krapnieciskam
un citam nelikumigam darbibam ES fondu un
citu ES finansu palidzibas instrumentu ietvaros,
ka ar1 par AFCOS darbu un paveikto ES finansu
interesu aizsardzibas joma.

Liguma par Eiropas Savienibas darbibu (2.
sadalas 6. nodala ,,KrapSanas apkaroSana”) 325.
pants nosaka — Savieniba un dalibvalstis apkaro
krapSanu un citadu nelikumigu ricibu, kas
apdraud Savienibas finanSu intereses, saskana ar
$o pantu javeic pasakumi, kuriem jaattur no $adas
ricibas, ka ar1 janodroSina efektiva aizsardziba
dalibvalstis, ka ari Savienibas iestadés un
strukttiras’.

Lainoverstu krapsanu, kas apdraud Savienibas
finansu intereses, dalibvalstis veic tadus paSus
pasakumus, kadus tas veic, lai noverstu krapsanu,
kas apdraud vigu pasu finanSu intereses.
Neskarot citus Ligumu noteikumus, dalibvalstis
koording ricibu, kuras mérkis ir aizsargat pret
krapsanu Savienibas finansu intereses. Saja
noliika tas kopa ar Eiropas Komisiju izvers ciesu
un regularu kompetento iestazu sadarbibu'’.

Laipanaktuefektivuunlidzvertiguaizsardzibu
dalibvalstis, ka arT Eiropas Savienibas iestadés
un strukttras, Eiropas Parlaments un Padome
saskana ar parasto likumdosanas procediru
pec saskanoSanas ar Revizijas palatu ievie$
noverSanas un apkaroSanas pasakumus cinai
pret krapsanu, kas apdraud Savienibas finansu
intereses. Komisija sadarbiba ar dalibvalstim
katru gadu iesniedz Eiropas Parlamentam un
Padomei zinojumu par pasakumiem, kas veikti,
lai istenotu Liguma par Eiropas Savienibas
darbibu 325. panta prasibas.

Ligums par Eiropas Savienibas darbibu
nosaka, ka ES un dalibvalstis kopigi uznemas
atbildibu par ES finansialo interesu aizsardzibu
un cipu pret krapsanu. Eiropas Padomes
25.06.2002. Regulas Nr. 1605/2002 par Finansu
regulu, ko piemé&ro Eiropas Kopienu visparéjam
budzetam, 53.b. pants paredz, ka dalibvalstis
ir atbildigas par parkapumu un krapSanas
noveérsanu'!,

Saskana ar Konvencijas par Eiropas Kopienu
finansu interesu aizsardzibu 1. panta pirmo dalu
par krapSanu attieciba uz izdevumiem Liguma
par Eiropas Savienibas darbibu izpratng uzskata
jebkuru apzinatu darbibu vai bezdarbibu, kas
versta uz finansgéjuma nelikumigu sanemsanu vai
paturésanu'?,

Ligums par Eiropas Savienibas darbibu
ir neparprotams juridiskais pamats Eiropas

Kopienas un dalibvalstu operacijam cina pret
krapSanu un citam nelikumigam darbibam,
kas apdraud Kopienas finanSu intereses.
Lidz ar Amsterdamas liguma staSanos spéka
Eiropas Kopienas riciba ir lielaki resursi, lai
apkarotu krapsanu un izskaustu ekonomiskos
un finanSu noziegumus. Lidz ar to Eiropas
Komisijas KrapSanas noverSanas saskanosanas
darba grupas vieta darbojas Eiropas Birojs
krapsanas apkaroSanai (OLAF), kas ne tikai veic
izmekl€Sanu, bet arT izstrada un sagatavo tiesibu
aktus Kopienas finansialo intereSu aizsardzibai
un krapsanas apkaroSanai. OLAF izmekl€Sanas
gaita ir daudz lielaka neatkariba neka ta
priekSgajcjam.

Latvijas Republikas Kriminallikuma
(turpmak — Kriminallikums) 177. pants definé
krapsanas biitibu — ta ir sveSas mantas vai tiesibu
uz $adu mantu iegfisana, launpratigi izmantojot
uzticeSanos vai ar viltu'’. Par krapSanu var
sodit ar brivibas atpems$anu uz laiku Iidz trim
gadiem vai ar Tslaicigu brivibas atnemsanu,
vai ar piespiedu darbu, vai ar naudas sodu. Par
krapsanu, ja to izdarTjusi personu grupa pec
iepriek$€jas vienoSanas, — soda ar brivibas
atnems$anu uz laiku lidz pieciem gadiem vai ar
1slaicigu brivibas atnemsSanu, vai ar piespiedu
darbu, vai ar naudas sodu, konfisc€jot mantu
vai bez mantas konfiskacijas. Savukart, par
krapSanu, ja ta izdarita liela apmera vai ja to
izdarTjusi organiz€ta grupa, vai ja ta izdarfta,
ieglistot  narkotiskas,  psihotropas, stipri
iedarbigas, indigas vai radioaktivas vielas,
spragstvielas, Saujamiero¢us vai municiju, —
soda ar brivibas atnemsanu uz laiku no diviem
lidz desmit gadiem, konfiscgjot mantu vai bez
mantas konfiskacijas, un ar policijas kontroli uz
laiku 11dz trim gadiem vai bez tas'.

Kriminallikuma 177. pants  paredz
kriminalatbildibu “par sveSas mantas vai tiesibu
uz $adu mantu iegiiSanu, launpratigi izmantojot
uzticesanos vai ar viltu”. Kriminallikums
neparedz sodu par krapsanu ar ES fondu
lidzekliem viena konkréta norma. Latvija
Valsts policijas Galvenas Kriminalpolicijas
parvaldes Ekonomisko noziegumu apkarosanas
parvalde uzsak kriminalprocesus saskana ar
Kriminallikuma 177. panta 3. dalu, kad kraps$ana
ir izdarita liela apmera, bet atseviskos gadijumos
krapnieciskas darbibas var tikt vértétas péc
kopibas, kas ietver gan dokumentu viltosanu,
nepatiesu zinu sniegsanu u. c.

Noziedziga nodarfjuma (krapSana) sastava
elementi tiks skatiti 1. tabula.

ADMINISTRATIVA UN KRIMINALA JUSTICIJA 33

20154 (73)




1. tabula

Krapsanas objektivo un subjektivo pazimju kopums

KrapSanas objektivo pazimju kopums

Noziedziga nodarijuma objekts

Noziedziga nodarijuma objektiva

puse
ES fondu Iidzekli, ES budzets, TiSa, prettiesiska ES fondu Iidzeklu
Latvijas Investiciju un attistibas agentiras, | iegiiSana, kas var izpausties ka
Lauku atbalsta dienesta un citu Eiropas | maldinaSana un viltojums par ES
Savienibas fondu administréSanas iestazu | finans€ta projekta patieso stavokli:
intereses, lai nodroSinatu Eiropas Savienibas | - paaugstinata  projekta  priekSmeta
fondu lidzfinanséto valsts atbalsta programmu | vértiba vai palielinati biivniecibas

ievieSanu.

Tautsaimniecibas  intereses  un  valsts
ekonomiskas attistibas intereses (veiksmiga
projektu realizacija, jaunu darba vietu radisana,
nodok]u iep@mumu pieaugums).

apjomi, t. sk. nepamatoti starpniecibas
pakalpojumi, kas sadardzina projekta
faktiskas izmaksas;

- projekta realizacija iesaistits fiktivs
piegadatajs, starpnieks;

- viltoti tehnikas, iekartu
sertifikati;

- nekvalitativa projekta IstenoSana (t. sk.
nekvalitativi veikti darbi vai sniegti
pakalpojumi, nekvalitativa projektu
vadiba).

izcelsmes

Kraps$anas subjektivo

pazimju kopums

Noziedziga nodarijuma subjekts

Noziedziga nodarijuma subjektiva
puse

Noziedziga nodarfjuma subjekts var but
ikviena fiziska un pieskaitama persona, kas
lidz nozieguma izdariSanas dienai sasniegusi
Cetrpadsmit gadu vecumu  (visparigais
subjekts). KrapSanas gadijuma ir specialais
subjekts — persona, kurai piemit nodokla
maksataja statuss. Analizgjot tiesu praksi,
krapsanas ka noziedziga nodarijuma subjekts
galvenokart ir sabiedribu ar ierobeZotu
atbildibu dibinataji, TpaSnieki un nereti ari
vienigas amatpersonas ar paraksta tiesibam,
kuru pienakums, veicot saimniecisko darbibu,
ir nodroSinat attiecigo normativo aktu prasibu
izpildi finansiali saimnieciskaja darbiba.

TieSs nodoms un konkréts noliks
(mérkis). Veicot krapnieciskas darbibas,
persona  apzinas  savas  darbibas
kaitigumu, proti, projekta TstenoSanai
pieskirtais ES  finans€jums netiek
izmantots tam paredz€tajam mérkim, bet
gan subjekta personiga labuma gtiSanai
un to veic apzinati.

Personas v€lme giit labumus no vinas
rictba eso$as sveSas mantas (ES
finans&jums), rikojoties ar to péc saviem
ieskatiem.
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Atbilstosi  Eiropas Komisijas prasibam
dalibvalstis, pirmkart, ir atbildigas par
izmekléSanu, ja konstatéta neatbilstoSa riciba
vai fakti par jebkuram nozimigam izmainam,

kas ietekm& FEiropas Savienibas palidzibas
struktirfondu TstenoSanas un parraudzibas
raksturu vai nosacfjumus, ka arT rada

nepiecieSamibu péc labojumiem finans€juma.
Dalibvalsts veic pieprasitos labojumus finan-
sg¢juma saistiba ar atseviskiem vai atkartotiem
parkapumiem.

Komisijas 2001. gada 2. marta Regula (EK)
Nr. 448/2001'° norada uz dalibvalsts atbildibu
Saja joma. Regulas Nr. 448/2001 2. pants nosaka,
ja parkapumi notiek pastavigi, izmeklésana, ko
veic saskana ar Regulas (EK) Nr. 1260/1999
39. panta 1. punktu, aptver visas darbibas, kuras
varétu biit parkapumi. Pilnigi vai dalgji atcelot
Kopienas Iidzfinans€jumu, dalibvalstis nem véra
neatbilstibu veidu un smagumu, ka ar1 fondu
finansialos zaud&umus un ietekmi uz projekta
ievieSanu (mérka sasniegSanu)'c.

Saskana ar Eiropas Komisijas prasibam
dalibvalstis ir atbildigas par darbibas programmu
vadibu un kontroli, jo 1paSi nepielaujot,
konstatgjot un labojot neatbilstibas un atgiistot
nepamatoti izmaksatas summas. Dalibvalstu
pienakums ir izmekl&t neatbilstibas, pamatojoties
uz jebkuram ievérojamam atkap&m, kas attiecas
uz darbibu vai darbibas programmu stenoSanas
vai kontroles butibu vai apstakliem un veicot
vajadzigas finanSu korekcijas. Dalibvalsts
veic vajadzigas finansu korekcijas saistiba ar
konkrétam vai sistematiskam neatbilstibam, kas
konstatétas darbibas vai darbibas programmas.
Dalibvalsts veiktas korekcijas izpauzas ka
visa vai dalgja publiska ieguldijuma darbibas
programma vai projekta atcelSana. Dalibvalsts
nem veéra parkapumu biittbu un nopietnibu un
fondam nodaritos vai potencialos finansialos
zaud€jumus. Sist€émiskas neatbilstibas gadijuma
dalibvalsts paplaSina izmekl&Sanu, to attiecinot
uz visam darbibam, kas varétu bt ietekmétas'’.

Ta ka Eiropas Savienibas fondu projektu
istenoSana tiek Iidzfinanséta armT no valsts
budzeta, butiski ir pieverst uzmanibu ne tikai
Eiropas Savienibas fondu lidzfinansgjuma, bet
ar1 valsts budzeta lidzek]u efektivai izlieto$anai.
Likuma par budzetu un finanSu vadibu 46.
pants nosaka, ka budzeta finans€tu institiiciju,
budzeta nefinansétu iestazu un pasvaldibu, ka
ar1 kapitalsabiedribu, kuras ieguldita valsts vai
pasvaldibu kapitala dala, vaditaji ir atbildigi
par $aja likuma noteiktas kartibas un prasibu

ieveéroSanu, izpildi un kontroli, ka arT par budzeta
lidzeklu efektivu un ekonomisku izlietoSanu
atbilstosi paredzetajiem mérkiem.

Savukart Publiskas personas finansu lidzeklu
un mantas izSkerdéSanas novérSanas likuma 2.
panta 1. punkts nosaka, ka publiskas personas
ricibai ar finansu lidzekliem un mantu ir jabit
likumigai, tas ir, jebkura riciba ar publiskas
personas finansu Iidzekliem un mantu atbilst
argjos normativajos aktos paredz€tajiem mer-
kiem, ka arT normativajos aktos noteiktajai
kartibai'®. Attiecigi §1 likuma 3. panta noteikts,
ka pasvaldibam, valsts un pasvaldibu iestadém,
valsts vai pasvaldibas kapitalsabiedribam, ka art
kapitalsabiedribam, kuras valsts vai pasvaldibas
dala pamatkapitala atseviski vai kopsumma
parsniedz 50 procentus, jarikojas ar finansu
lidzekliem un mantu lietderigi':

- ricibai jabit tadai, lai merki sasniegtu ar
mazako finansu lidzek]u un mantas izlietojumu;

- mantaatsavinama un nododama Tpasuma
vai lietoSana citai personai par iespgjami
augstaku cenu,

- manta ieglstama Tpasuma vai lietoSana
par iesp&jami zemaku cenu.

Saskana ar ieprieks mingto, iestazu vaditajiem
jaievéro, ka neatbilstoSs valsts budzeta lidzeklu
izlietojums Eiropas Savienibas fondu projektu
ietvaros ir ar1 ieprieks minéto likumu parkapums.

Ir pienemtas vairakas regulas, kuras definéti
OLAF galvenie uzdevumu un administrativas
izmekl€Sanas pilnvaras. Padomes Regula
(EK) Nr. 515/97 paredz tiesisko regulgjumu
par dalibvalstu parvaldes iestazu savstarpgjo
palidzibu un So iestazu un Komisijas sadarbibu,
lai nodroSinatu muitas, lauksaimniecibas un

intelektuala 1pasuma tiesibu aktu pareizu
piem&rosanu.
Savstarp&jai  palidzibai galvenokart tiek

izmantota OLAF uzturéta krapsanas apkaroSanas
informacijas sisttma (AFIS). Ta ir aizsargata
infrastrukttira, kurai ir gandriz 10 000 registrétu
galalietotaju vairak neka 1200 kompetentos
dalibvalstu dienestos, arpus Eiropas Savienibas
valstu partnerdienestos, starptautiskas organi-
zacijas, Komisijas dienestos un citas ES iestades.
Saja sistéma ir vairakas datubazes un informacijas
apmainas sisteémas, kuras var izmantot muitas
krapniecibas apkarosana®.
Ipasisvarigstaselementsirmuitasinformacijas
sist€éma un muitas lietu identifikacijas datu baze
(FIDE). Muitas informacijas sist€éma ir datubaze,
kura ir zipas par prec€m, skaidru naudu,
transporta veidiem, uznp€mumiem un personam,
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kas saistitas ar likumparkapumiem. FIDE ir
datubaze, kura glabajas gan kartgjo, gan pabeigto
privatpersonu un uzpémumu izmekl€Sanas
lietu numuri, lai palidzétu sadarboties (sniegt
savstarp&ju palidzibu) izmekl&sana?'.

Krapsanas un korupcijas apkaroSana Eiropas
finanSu aizsardzibas un kontroles dienesti
uzsver nacionalo dienestu darba svarigumu,
izmekl€Sanas atrumu un sadarbibu. Eiropas
Savienibas dalibvalstu krapsSanas apkaroSanas
koordingjoso dienestu dalibnieki norada art
uz Latvijas ka Eiropas Savienibas robezvalsts
butisku nozimi pretdarbiba treSo valstu
kontrabandai, korupcijai un citiem noziedzigiem
nodarijumiem.

Eiropas Savienibas dalibvalstis ir galvenokart
atbildigas par parkapumu atklaSsanu un
neatbilstosi veikto izdevumu pilnigu vai dalgju
atgiiSanu FEiropas Savienibas budzeta. Arl
Eiropas Savienibas finansgjuma sanemeéju iestazu
vaditajiem janem véra, ka neatbilstosi veiktie
izdevumi, kas ir veikti Eiropas Savienibas fondu
projektu ietvaros un skar valsts budzeta lidzeklu
izlietojumu, ka arT neatbilstosi vai neefektivi
veikti projektu lidzeklu izlietojuma uzraudzibas
pasakumi, var radit situaciju, ka dalibvalsts
neizpilda normativajos aktos uzlikto pienakumu
— apkarot krapSanu un citadu nelikumigu ricibu,
kas apdraud Eiropas Savienibas finansu intereses.

Ka wviens no risinagjumiem krapSanas
apkaroSanai un novérsanai ir “Krapsanas trisstiira
koncepcija”, kuru ieviesa krapSanas pétnieks
Dr. Donalds R. Kresijs (Donald R. Cressey).
Dr. Kresijs uzskata, ka krapSanas izdariSanas
pamata ir tr1s faktori, ko var apkopot “krapsanas
trisstiri”?? (skatit 1. att€lu).

1. attels
KrapS$anas trisstiris
Motivacija
lesbaias Racionali-
P€l zésana

1) Iespéjas.

Motivacija vien krapSanas izdariSanai ne-

bis pietickama, ir jabut iespai®. Vajas

ieksgjas kontroles sist€émas var radit iesp&ju

(parlieciba, ka krapSana netiks atklata, ir

viens no galvenajiem apsvérumiem krapSanas

izdarisana). leksgjas kontroles sist€tmu tri-
kumi ir saistiti ar nepietiekamu uzraudzibu un
kontroli, neatbilsto§i nodalitiem darbinieku
pienakumiem un I@mumu pienemsanas tie-

sibu deleggjumu u. c.

Krapnieciskas darbibas var tikt veiktas

gadijumos, ja kontroles pasakumi nenotiek

vai arT tie nav pietiekami.

2) Racionals izskaidrojums (attaisnojums).
Persona var rast attaisnojumu savai ricibai un
racionali to izskaidrot, piem&ram, “S1 riciba
ir taisniga — es esmu pelnijis $o naudu” vai
“vini to man ir parada”. “So naudu es tikai
aiznemos — es to atmaksasu”?,

3) Finansials spiediens, stimuls vai motivs.
Mantkariba biezi var biit spécigs motivs, t. i.
“vajadzibas vai mantkaribas” faktors. Citos
gadfjumos spiedienu var radit personigas
finansialas problémas vai personigi neti-
kumi, pieméram, azartsp€les, atkariba no
narkotikam utt.?

“KrapSanas  trisstira  izjaukSana™  ir
krapsanas novérSanas pamata. Stingras iek$gjas
kontroles sist€mas vistiesak var ietekmé&t vienu
no Siem trim elementiem, t. i. iesp&ju, un tadel to
ir visvieglak parvaldit.

Eiropas Savienibas Struktiirfondu dalitas
parvaldibas sistemas apstaklos dalibvalstis
galvenokart ir atbildigas par Eiropas Kopienas
prasibam atbilstoSas vadibas un kontroles sistemu
izveidi un noriko revizijas iestades, kas parbauda
So sistemu darbibas efektivitati, lai nepieJautu un
konstatétu krapSanu un novérstu parkapumus®’.
Vadiba ir primari atbildiga par krapSanas
noversanu.

Secinajumi un priekslikumi

1. Lai mazinatu / noverstu Eiropas Savienibas
fondu finans€juma izkrapSanu, ir jasamazina
“iesp&jas faktors” krapsSanas trisstiirl. Galvenais
mehanisms iespéjas samazinaSanai ir stingra
ieksgja kontrole, kas ietver atbilstoSu uzraudzibu
un parbaudes un pienakumu noskirSanu. Vadibai
jabiit arm pietickamam zinaSanam, lai spétu
identificét krapSanu raksturojoSos raditajus, un
jaapzinas pienakums zinot par parkapumiem un
aizdomam par krapSanu atbilstosi speka esoSajiem
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tiesibu aktiem. Dalibvalstim biitu japievers
uzmaniba tam, lai ieks€ji tiktu pareizi 1stenotas un
izplatitas vadlinijas attieciba uz pienakumu zinot
par parkapumiem un aizdomam par krapsanu, ka
noteikts piemérojamos tiesibu aktos.

2. Izanalizgjot krapsanas p&tnieka Dr. Donalda
R. Kresija teoriju, var secinat, ka krapSanas
novérSanas pamata ir &tika, t. i. par Eiropas
Savienibas lidzeklu parvaldibu atbildigajam
iestadem jaievéro augsti &tiskas ricibas un
integritates  standarti, janodroSina  efektiva
krapSanas riska parvaldiSana — gan preventivi,
gan, ievieSot peckontroles. Veicot krapsanas
riska novert€jumu, atbildigas iestades var€s
identificét “vajos punktus” ieksgjas kontroles
sistéma jeb “iesp&jas”, bet, izstradajot un ieviesot
prakse atbilstosas kontroles, krapsanas risks tiks
samazinats.

3. Lai samazinatu krapsanu Eiropas
Savienibas finans€tajos projektos un nodrosinatu,
ka iesp&jamie krapSanas gadijumi tiktu atklati
pec iespgjas atrak, par Eiropas Savienibas
lidzeklu parvaldibu atbildigajam iestadem
bitu jaievie$ zinoSanas jeb “trauksmes cé€laju”
sist€éma, papildus izveidojot zinosanas kanalus,
ka pieméram: interneta vietni, e-pastu vai
telefona numuru. Lai personas iedroSinatu zinot
atbildigajam institlicijam, janodroSina iespgja
zinot gan anonimi, gan arT atklajot identitati (p&c
zinotaja izvéles). Normativajos aktos paredzot
zinotaju aizsardzibas prasibas, tiktu nodroSinats,
ka zinotaja dati netiek izpausti un tas ir pasargats
no krapsana iesaistito personu izdarttas ietekmes
vai spiediena.
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Abstract

Legal instruments that are required for fraud prevention are developed by European Union
countries, however their results are not sufficient.

Aim of this article is to review how legal obligation of fraud prevention to protect EU financial
interests is fulfilled according to the requirements of Treaty on European Union, as well as to propose
improvements for fraud mitigation of EU funds.

To analyze possibilities how to prevent / mitigate fraud of EU Funds, fraud analyst’s Dr. Donald
Cressey “fraud triangle” conception is reviewed in the article.

AHHOTANUA

[IpaBoBBIE JOKYMEHTHI, HEOOXOAMMBIE ISl MPEAOTBpPAILEHHsS] MOIICHHHYECTBa, pa3paboTaHbl
B cTpaHax EBporeiickoro corosa, OIHAKO JOCTUTHYTHIC Onarofaps UM pe3yiabTaThl HE SIBISIOTCA
JIOCTATOYHBIMH.

Lenpro crarbu siBiIE€TCS 0030p BBITIOJIHEHHUS MPABOBBIX 00s3aTEIBCTB MO MPEAOTBPAIICHUIO
MOIICHHUYECTBA B LEJSIX 3alUThl (prHaHCOBBIX MHTepecoB EC B COOTBETCTBUH C TPEOOBAHHIMHU
Horosopa o EBponeiickoM coro3e, a TaKKe MPEIIOKEHUE MYTEH COBEPILICHCTBOBAHUS OTPAaHUYCHUS
MormeHHngecTBa ¢ ponmamu EC.

Jis aHanm3a BO3MOXKHOCTEH 110 TPENOTBPALICHUIO / YMEHBLICHHIO MOILICHHUYECTBA C
¢ongamu EC B craree paccmoTpeHa koHuenuus «TpeyrolbHUK MOIIEHHMYECTBA) AHAIUTHKA 110
MIPOTHBOICHCTBUIO MOIIIEHHIYECTBY gokTopa JJonanbna P. Kpeccu (Dr: Donald R. Cressey).
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PROSPECTS OF DEVELOPMENT THE JUDICIARY
AND PHASED EXPANSION OF THE SCOPE
OF JUDICIAL CONTROL
IN PRE-TRIAL PROCEEDINGS

Candidate of Medical science Marzhan Myrzakhanova,
Professor, Sh. Ualikhanov Kokshetau State University, Kazakhstan

Senior Lecturer Yerlan Myrzakhanov,

Sh. Ualikhanov Kokshetau State University, Kazakhstan

Master of Law Alija Dananova,

Sh. Ualikhanov Kokshetau State University, Kazakhstan

Introduction

All civilized nations that have embarked on
the path of democratic development, the self-
proclaimed government in a free society, human
rights, namely freedom is the most important
factor in ensuring the recognition and human and
his life, as well as the rights and freedoms the
supreme value of the civilized world. All this sets
the country’s judicial system and great challenges.
Kazakhstan’s ratification of the International
Covenant on Civil and Political Rights — a
document aimed at a civilized solution to the
problem of relations between the state and the
citizen and between citizens living in this society,
is of great importance. Over the past two decades
since the acquisition of the state independence,
political and economic sovereignty, the question
of guarantees to ensure its citizens to life,
social benefits, political freedom, including the
guarantees of legal authorization of the dispute
in conflict situations. Consequently, Art. 13 of
the Constitution guarantee that everyone has
the right to judicial protection of their rights and
freedoms'.

That the Constitution of the introduction of
judicial review was provided as one of the most
effective and appropriate measures to protect the
rights and freedoms of citizens in all spheres of
public life. The Criminal Procedure Act provides
for a separate chapter (13) on the implementation
of this judicial review. Although other provisions
ofthese rules as it does not involve the use of direct

judicial review at this stage of pre-production, but
in the final stages of again not exclude such. For
example, during the preliminary investigation,
or even the primary side of the trial denied the
forensic examination of an experiment with the
opinion of the parties is essential in resolving the
case, and it is again subjected to judicial review.
Take, for example, Art. 150 Criminal Procedure
Code, according to part 1 which, the judge, having
considered the petition, as a preventive measure
may elect arrest. In the following case goes to
trial and, again, according to Part 1 of claim 10,
wherein the resolution of the sentence the court
is obliged to discuss the issue of the defendant
as a preventive. Therefore, the arguments that
the court (judge) is connected with its original
opinion, in our opinion, should not be an obstacle
itself. If we go further, even the same judge has
every right to consider the merits of the case, to
make this or that sentence, even move away from
their initial decision and the request of the parties,
in the presence of bases to him to change the
preventive measure to the more humane. Then it
could be regarded as the credibility of the court®.

From the meaning of the law, it follows that
this procedure also applies to other activities
that, in general, is aimed essentially at enhancing
judicial review as a whole at this stage. Part 3
of this provision of the law requires the judge
all cases that fall under this category should be
considered in a closed court session. The same is
provided and the criminal procedural legislation
of the Republic of Kazakhstan (Article 220). In
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our view, this is contrary to the general principle
of openness of court proceedings, transparency
of the judicial activities and the administration of
justice. The need for a closed court session should
be addressed in this case individually, based on
the views of the parties’.

In addition, it should be noted that the
complaints of the parties on any violations, if
any, come to court very small amount. Article
139 Criminal Procedure Code provides for a
comprehensive list of grounds for the application
of preventive measures, in particular if it has
reason to believe that the accused may evade
an inquiry, preliminary investigation or trial or
obstruct objective investigation and proceedings
before a court, or will continue to engage in
criminal activity, and to ensure execution of
the judgment. Documentary evidence of these
grounds for a preventive measure lies with the
investigating authorities. However, in practice
these grounds in the petitions are declarative,
without submitting to the court any evidence of
evasion, obstruction, etc. The predominant base
sanctioning the measure of restraint in the form
of arrest are still committing crimes face, which
carries a prison sentence of more than 2 years.
According to Clause 1 Part 1 Article. 150 Code
of Criminal Procedure, in exceptional cases,
the measure of restraint in the form of arrest
can be used against the accused, suspected of
offenses for which the law prescribes a penalty of
imprisonment for a term not exceeding two years,
if he has no permanent residence in the territory of
the Republic of Kazakhstan. Thus, the absence of
registration, for example, in Astana, its presence
in another city of the republic does not constitute
grounds for arrest. In practice, the registration of
the suspect, the defendant in another city for the
bases of the arrest. This requirement is contrary
to the provisions of the Constitution on freedom
of movement®.

Similarly, such grounds as hindering the
objective investigation and proceedings before
a court or the continuation of criminal activity
should be supported by materials sanction or
criminal case materials’.

The law does not oblige the courts to
authorize a measure of restraint in the form of

arrest and the arrest of the extension period to
address issues of proof of guilt of the suspect or
accused. A review of the materials shown on the
existing problems when investigating authorities
clearly overstate the bar of the charges, in order
to obtain authorization of arrest. Evidence of
groundless accusations are often seen in the
study of materials. Commented on the judicial
perspective of a particular criminal case, the
court in authorizing the arrest is not allowed.
Avoid unjustified infringement of the rights of
citizens is one of the first tasks of the court under
the authorization, extend the detention. In this
connection reference in Part 4 of Art. 150 Code of
Criminal Procedure on the possibility to request
and get acquainted with the criminal case, and
in Part 7 Limitations of the study materials of
the case relating to the circumstances taken into
account in the election of the said preventive
measure materials, not entirely consistent
with each other. It is necessary to focus on the
following issue during the arrest of a suspect
in the order of Art. 132 Code of Criminal
Procedure®.

In accordance with the Concept of the legal
policy of Kazakhstan for the period from 2010 to
2020 one of'the priority directions of development
of the legal system of Kazakhstan is a criminal
procedural law, which requires further consistent
implementation of the fundamental principles
of criminal proceedings, aimed at protecting
the rights and freedoms as the main task of the
criminal-proceeding legislation “is to establish
such an optimum mode of application of criminal
law to persons who have committed criminal
offenses in the course of which is provided as
the protection of individual rights and effective
investigation into the activities of organs”. The
Republic of Kazakhstan has adopted a number
of legislative acts on regulation of ensuring the
constitutional rights and freedoms of man and
citizen in the pre-trial proceedings in criminal
cases, including those adopted by the Code of
Criminal Procedure of 13 December 1997, the
Act of December 5, 1997 “On Advocacy “The
law of 5 July 2000 on state protection of persons
involved in criminal proceedings” and other
acts. In the course of reforming the legislation
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governing the criminal law field, the traditional
socialist criminal law legislation inquisitorial
language acquired other, civilized constitutional
and legal rhetoric. In this important role the
bodies of constitutional control. According to
Kazakh scientists Code of Criminal Procedure is
aprogressive and humane enough to significantly
expand the rights of participants in the process
and establishing procedural safeguards against
arbitrary arrest and criminal prosecution’.

In bringing the current criminal procedural
legislation of Kazakhstan into conformity with
the principles and norms of the Basic Law of
the country it plays an important role, of course,
the Constitutional Council of the Republic
of Kazakhstan, the decisions of which are so
weighty and significant in the constitutional and
positive regulation of questions of the criminal
justice system. Often it is the efforts of the
Constitutional Council of the foundations of legal
and law enforcement to ensure the constitutional
rights of man and citizen in the criminal justice
field. Questions of criminal proceedings occupy a
significant place in the work of the constitutional
jurisdiction, which have a real opportunity
to influence both the legislation and the legal
practice in the field of criminal justice, as
illustrated by many facts related to the activities
of the constitutional oversight bodies (control),
CIS and abroad. When considering appeals on the
constitutionality of laws and other normative legal
acts of the Constitutional Council contributes to
the creation and maintenance of constitutional
order in the exercise of criminal prosecution
bodies of their powers. This possibility arises
from the implementation of the Constitutional
Council as the preliminary and follow-up, that is
controls on how not to come into force the laws,
and entered into force laws and other normative
acts. The Constitution establishes the range of
issues, subjects which may include ensuring the
constitutional rights and freedoms of man and
citizen in the field of pre-trial proceedings in
criminal matters®.

Questions pretrial proceedings in criminal
matters could be considered by the Constitutional
Council at:

— the constitutionality of laws passed by

Parliament before the signing of the head of
state, that is in the order of the pre-control;

— the constitutionality of international treaties
prior to their ratification;

— the constitutionality of laws and other
regulations to be applied in the court proceedings
on the treatment of ships;

— giving official interpretation of the
provisions of the Constitution.

Currently, the Constitutional Council has
adopted a number of final decisions, establishing
the supremacy of the constitutional principles
of protection and promotion of the rights
and freedoms of man and citizen in the pre-
trial criminal proceedings. The Constitutional
Council examines the provisions of the law or
other normative legal act, which is the subject
of applications received, in violation of the
search direction of the Constitution (Constitution
mismatch). When setting discrepancy Constitu-
tional Council recognizes this legal provision
unconstitutional (which means the loss of
validity of the rules of law), and in the absence
of such a fact produces positive suggestions
(the legal position) to eliminate or removal
of the existing problems. The impact of
the Constitutional Council on the pre-trial
proceedings is manifested in various forms. The
main of them is the regulatory impact, carried out
by the Constitutional Council regulations, which
establish his legal positions with various aspects
of the constitutional regulation of the rights and
freedoms of man and citizen in the criminal
investigation bodies’ activities in the pre-trial
process and to ensure the rights and interests of
the participants of criminal procedure relations’.

The effectiveness of this form is extremely
high, due to the fact that the constitutional control
virtually corrects the criminal procedure law,
directing it into the mainstream of compliance
Basic Law. Usually this is clearly manifested
in the consideration of appeals on the official
interpretation of the Constitution in relation to the
rules on the constitutional regulation of criminal
procedure relations in pre-trial proceedings. For
example, in the Normative Resolution of 18
April 2007 Ne 4 “On the Official Interpretation
of Paragraph 2, Article 12, paragraphs 2 and 8
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of Article 62, paragraph 1 of Article 76, sub-
paragraphs 3) and 5) of paragraph 3 of Article
77 of the Constitution of the Republic of
Kazakhstan™ is set, that in criminal proceedings
the right to judicial protection is implemented in
the manner prescribed by the Constitution and the
corresponding laws, with criminal proceedings in
court, as well as in the implementation of judicial
review in the course of pre-trial proceedings in

Conclusion

In conclusion it must be said that the best-
designed mechanisms and measures, among other
things, related to the constitutional proceedings
on the criminal procedure legal relations will not
bring real results if they are not accompanied
by the proper execution of the state bodies and
officials of responsibilities for individual rights
protection.

criminal matters.
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Anotacija

Saskana ar Kazahstanas Republikas Konstitiicijas 1. pantu Kazahstana ir demokratiska, tiesiska,
laiciga un sociala valsts, kuras galvenas vertibas ir cilvéks, vina dziviba, tiesibas un brivibas.

Raksta aplikoti tiesas kontroles par pirmstiesas procesu diskutablie jautajumi, ieverojot tiesu
varas sist€ému, tiesu varas TstenoSanas formas un funkcijas. Pamatojoties uz viedoklu analizi,
izdarfiti secinajumi saistiba ar tiesas kontroles, ka tiesu varas istenoSanas formas nozimi tiesiskuma
garantéSana.

Kazahstanas 2009. gada 24. augusta apstiprinataja Tiesibu politikas koncepcija 2010. — 2020.
gadam noradits, ka tiesu sisteémas attistibas perspektivas ir saistitas ar tiesas kontroles par pirmstiesas
izmekl€Sanu pakapenisku paplasinasanu. Bet pirms tiesas pilnvaru paplaSinasanas reformu
uzsaksanas, svarigi noskaidrot tiesas kontroles nozimi pirmstiesas procesa un tiesu varas sisteéma.
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AHHOTALIUA

Cornacno crarbe 1| Koncturynun Pecny6nukn Kazaxctan — 0OCHOBHOTO 3aKOHa TOCyJapcTBa —
Kazaxcran yrBepkaaer cedst 1eMOKpaTHIECKIM, CBETCKIM, TIPABOBBIM H COIMATTHHBIM FOCYIapCTBOM,
BBICIIMMU IIGHHOCTSIMH KOTOPOTO SIBJISIIOTCS YEJIOBEK, €T0 )KHU3Hb, IpaBa U CBOOOIBI.

B craree paccmarpuBaroTCS IHUCKYCCHOHHBIE BOIIPOCHI OMpPENENEHUsT MecTa CyaeOHOro
KOHTPOJISL HaJ| TOCY/IeOHBIM ITPOM3BOJICTBOM B CHCTEME CY[eOHOI BIacTH 4epe3 npu3My (QyHKIUI
u (opm peanuzauuu cyaeOHol Biracti. CrenaH BBIBO, YTO CyA€OHBI KOHTPOJIb HAJ AOCYICOHBIM
MIPOM3BOMICTBOM — ATO OfHA U3 (HOPM peau3anny CyneOHOM BIaCTH.

B Konnermuu npaBoBoit nonutuku Pecryonmukn Kasaxcran Ha nepuon ¢ 2010 mo 2020 romsr,
yrBepkaeHHol YkazoMm llpesnnenta Pecnyonuku Kazaxcran 24 asrycra 2009 rona, ykazaHo, 4TO
MIEPCTIEKTUBBI PAa3BUTHS Cy[JeOHOM CHCTEMBI CBSI3aHBI C BO3MOYKHOCTBIO TIOATAITHOTO PACIIMPEHUS
MIPEJIEIIOB Cy/IcOHOTO KOHTPOJIS B IOCY/IEOHOM MTPOU3BOJICTBE.

B oa1oi cBs3u, mpumeHss (OpMyy «IpeXkIe 4YeM COBEPIICHCTBOBAaTb — IMO3HAH TO, YTO
COBEpIIICHCTBYEIIb», TOJIaTaeM, YTO Hadajo PeQopMbl MO PACIIMPEHHUIO TOJTHOMOYMN Cyaa Ha
JOCyneOHOM TPOU3BOACTBE JOJDKHO HAYMHATHCS C YSICHEHHS MecTa CyneOHOro KOHTpOJNS B
JIOCYJICOHOM MTPOU3BOJICTBE B CHCTEME CYJICOHOM BIACTH.
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POLICIJAS TIESIBU
APAKSNOZARE

DARBA LAIKA ORGANIZACIJA
VALSTS POLICIJA

Dr. iur. Aleksandrs Matvejevs,

Daugavpils Universitates Socialo zindtnu fakultates

Tiesibu katedras docents, Latvija

Ievads

Raksta analizéti Policijas tiesibu jautajumi,
kas sakar darba laika efektivu izmantoSanu
un policijas darbinieku tiesibu sabalansg€Sanu.
Dienesta pienakumu izpildes laika organizacijas
problémas Latvija ir analiz&tas tiesibu doktores
K. Bites! un asoc. profesores K. Dupates?
pétijumos. P&tijumu autores secina, ka Iekslietu
ministrijas  sistémas iestadem var nakties
saskarties ar dienesta pienakumu izpildes laika
organizacijas problémam. Arl citas valstis
aktuali ir precizas darba laika reglamentacijas®
un fleksiblas* pieejas jautajumi.

Latvija veiktajos pétijumos Valsts policijas
dienesta pienakumu izpildes laika organizaciju
regul§josie tiesibu akti ir analiz€ti saméra
maz. Tacu tie ir svarigi jautajumi, jo saskaras
nepiecieSamiba péc iesp&jas labak izmantot
policijas resursus tas funkciju pildiSanai ar
katra policijas darbinieka tiestbam uz atpiitu.
Vel vairak to apgritina faktori, kas saistiti ar
nepiecieSamibu dazreiz stradat ekstremalos
sabiedribas apdraudéjuma apstaklos. Jaievéro
arl Tpatnibas, kas saistitas ar katra policijas
darbinieka individualajam iesp&jam un konkréta
dienesta specifiku. Katra policijas darbinieka
svariga dzives sastavdala ir darba pavaditais
laiks, tacu darba laiks policijas darba nereti var
traucet atputas laiku. J&dzieni ,,darba laiks”
un atputas laiks” ir savstarpgji izslédzosi.
Pavaditais laiks gan darba, gan atpiita ir vienlidz
svarigs. Labi saplanots un organizéts darba laiks
Valsts policija dod iesp€ju policijas darbiniekam

sekmigak sabalansét darba un privato dzivi,
vairak laika veltit atpttai un gimenei; dod iesp&ju
lielakai laika un ricibas brivibai, ka ari samazina
parstradasanas risku un sadzivisko stresu par
nepaveiktiem darbiem, tostarp arl sadziviskiem
darbiem.

levérojot iepriek§ mingto, autors izvirza
peétijuma merki: apkopot un analiz€t tiesibu
aktus, kas regulé dienesta pienakumu izpildes
laika organizaciju Valsts policija, un izvirzit
priekslikumus to pilnveidoSanai.

Izvirzitais mérkis tika sasniegts, veicot
sadus pétijuma uzdevumus: apskatot dienesta
pienakumu izpildes laika organizacijas tiesisko
regulgjumu Valsts policija, analiz€jot jedzienu
,deziras laiks”, ,,darba laiks” un ,,atpttas laiks”
tiesisko regulgjumu Latvija, Eiropas Savienibas
Direktivas un interpretaciju Eiropas Savienibas
Tiesas spriedumos.

Petijums mérka sasniegSanai izmantotas
sadas zinatniski pétnieciskas metodes: analitiska
metode — analizgjot dienesta pienakumu izpildes
laika organizacijas Valsts policija normativo
reguljumu, ka arT analizgjot vairaku jédzienu
butibu; deduktiva metode — izdarot slédzienus par
dienesta pienakumu izpildes laika organizacijas
Valsts policija atseviskiem tiesiskiem aspektiem,
balstoties uz izdaritajiem secinajumiem un
teorctiskajam atzinam.

Petijuma novitate ir saistita ar to, ka autors
analizé tiesibu aktus, kas regulé dienesta
pienakumu izpildes laika organizaciju Valsts
policija un izvirza priekSlikumus to piln-
veidoSanai.
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Darba laika organizacijas Valsts policija
tiesiskais reguléjums

Darba laika organizacija tiek uzskatita par
vienu no darba drosibas aspektiem. Darba
aizsardzibas likuma’ 3. panta noteikts, ka likums
piem&rojams visas nodarbinatibas jomas, ja citos
likumos nav noteikts citadi. Iekslietu ministrijas
sistémas iestazu un leslodzijuma vietu parvaldes
amatpersonu ar specialajam dienesta pakapém
dienesta gaitas likuma (turpmak — Dienesta gaitas
likums®) normas nav noteikti ierobezojumi Darba
aizsardzibas likuma piemé&rosana. Lidz ar to uz
policijas darbinieku attiecas darba aizsardzibu
reglamentgjoso tiesibu aktu normas.

Darba laika organizaciju iestadeé nosaka
ieksgja normativaja akta — darba kartibas no-
teikumos, darbiniekiem — dienesta pienakumu
izpildes (darba laika) grafika.

Dienesta pienakumu izpildes laika organi-
zacija reguléta Dienesta gaitas likuma. Uz
policijas darbinieku neattiecas darba tiesiskas
attiecibas reglamentg€joSo normativo aktu nor-
mas, iznemot normas, kas noteiktas Dienesta
gaitas likuma 3. panta 2. dala.

Dienesta gaitas likuma VII nodala ietvertas
tiestbu normas regule dienesta pienakumu
izpildes laika organizaciju iestadé. Dienesta
gaitas likuma 26. pants noteic, ka amatpersonu
dienesta pienakumu izpildes laiku organizge
iestades vaditajs (pirma dala) un, nemot vera
dienesta pienakumu raksturu, iestades vaditajs
vai vina pilnvarota amatpersona nosaka konkrétu
dienesta pienakumu izpildes laika organizacijas
veidu attiecigaja struktiirvieniba vai atseviskam
amatpersonam.

Dienesta gaitas likuma 29. pants paredz, ka,
nemot véra dienesta nepiecieSamibu, ar iestades
vaditdja vai vipa pilnvarotas amatpersonas
rikojumu (paveli) amatpersonu var iesaistit
dienesta pienakumu izpild€ virs noteikta dienesta
pienakumu izpildes laika, ned€las atpiitas
dienas un likuma noteiktajas svétku dienas,
ka arT nedglas atpiitas laika, neparsniedzot 144
stundas cetru meéneSu perioda (pirma dala).
Ja amatpersonai noteikts summeétais dienesta
pienakumu izpildes laiks, $a panta pirmaja dala
minéta laika uzskaites periods ir Cetri kalendarie
ménesi (otra dala).

Dienesta gaitas likuma 31. pants noteic
iestades pienakumu veikt dienesta pienakumu
izpildes laika uzskaiti, aizpildot dienesta
pienakumu izpildes laika uzskaites tabulu (otra
dala).

wDeziiras laika”, ,,darba laika” un ,,atpiitas
laika” tiesiskais reguléjums un jedzienu
raksturojums

Biezi diskusijas izraisa jedziena “dezuras
laiks” interpretacija. Deziiras laika ietvaros
policijas darbinieks neveic tieSos pienakumus,
tacu arl neatpiiSas. Deziiras laiku plasi izmanto
Valsts policija, kur pakalpojumu sniegSanu ir
nepiecieSams nodrosSinat nepartraukti 24 stundas.
Praks€ policijas darbiniekam viss nostradatais
laiks dienesta pienakumu izpildes vieta nav
japavada, bet ir noteikta ,,majas deziira”. Neviena
Latvijas Republikas argja vai ieksgja normativaja
akta nav definéts jedziens ,,majas dezura”, t. i.,
nav reglament@ts $ads darba organizésanas veids
un kartiba.

Dienesta gaitas likuma 26. pants noteic, ka
amatpersonu dienesta pienakumu izpildes laiku
organizg iestades vaditajs (pirma dala) un, nemot
veéra dienesta pienakumu raksturu, iestades
vaditajs vai vina pilnvarota amatpersona nosaka
konkrétu dienesta pienakumu izpildes laika
organizacijas veidu attiecigaja struktiirvieniba
vai atseviskam amatpersonam. Atbilstosi Die-
nesta gaitas likumam jebkur§ deziiras laika
periods, kuru policijas darbinieckam japavada
darba vieta vai jebkura darba dev&ja noraditaja
vieta, ir janosaka iestades vaditajam vai vipa
pilnvarotai amatpersonai.

Darba laika organizaciju Eiropas Savienibas
tiesibas pamata regulé Eiropas Parlamenta un
Padomes 2003. gada 4. novembra Direktiva
2003/88/EK (turpmak — Direktiva 2003/88/EKY).
Dalibvalstis nevar vienpusgji noteikt Direktivas
2003/88/EK noteikumu piemé&rojamibu uz taja
noteiktajam darbinieku tiestbam. 2003/88/EK ir
piemérojama visos nodarbinatibas sektoros gan
privataja, gan publiskaja joma.

Atbilstosi Direktivas 2003/88/EK par kon-
kretiem darba laika organizéSanas aspektiem
1. pantam un Padomes 1998. gada 12. junija
Direktivas 89/391/EEK par pasakumiem, kas
ievieSami, lai uzlabotu darba némegju drosibu
un veselibas aizsardzibu darba®, 2. pantam
Direktiva 2003/88/EK ir pilniba attiecinama uz
ikdienas darbu gan policija, gan robezsardzg, gan
brunotajos spékos, gan glabsanas dienestos, kur,
lai gan jareag€ uz neparedzamiem notikumiem,
darbu ir iesp&jams planot savlaicigi. [zn€mums ir
attiecinams tikai uz arkartgjo situaciju.

Direktiva 2003/88/EK ir noteikumi attieciba
uz maksimalo darba laiku un minimalajiem
atpiitas laikiem. Tie ir pasi nozimigi Eiropas
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Savienibas socialo tiesibu noteikumi, kas ka
minimala norma, kas vajadziga droSibas un
veselibas aizsardzibas nodroSinasanai, attiecas
uz katru darba neémegju. Direktivas 2003/88EK
konteksta “darba laika” jédzienu saistiba ar
deziiram ir interpretSjusi Eiropas Savienibas
Tiesa, noradot, ka Direktivas 2003/88/EK 2. panta
1. punkta izpratné “darba laiks” ir definéts ka
jebkurs laikposms, kura darba némgjs strada darba
devgja laba un veic darbu vai pilda pienakumus
saskana ar valsts tiesibu aktiem un/vai praksi,
un ka Sis jédziens ir pretstatits atplitas laika
jédzienam, jo abi ir savstarpgji izsleédzosi (Eiropas
Savienibas Tiesas 2015. gada 10. septembra
sprieduma lieta Nr. C-266/14 25. punkts).
“Atpitas laiks” ir jebkurs laikposms, kas nav darba
laiks. Jeédzieni “darba laiks” un “atpttas laiks” ir
Eiropas Savienibas tiesibu jédzieni, kas jadefiné
saskana ar objektivam tpasibam, pamatojoties uz
Direktivas 2003/88EK, kura ir noteiktas darba
némé&ju dzives un darba apstaklu uzlabosanas
minimalas prasibas, sisttmu un mérki. Tikai
ar $adu autonomu interpretaciju ir iespgjams
nodrosinat pilnigu minétas direktivas efektivitati
un vienotu min€to jédzienu piemeroSanu visas
Eiropas Savienibas dalibvalsts.

Direktivas 2003/88/EK 3. panta ,,Ikdienas
atputa” ir noteikts, ka ,,dalibvalstis veic vajadzigos
pasakumus, lai nodroSinatu, ka katram darba
némé&jam ir tiesibas uz obligatu nepartrauktu
11 stundu atptitas laiku katra 24 stundu laikposma”.
Starp vienas darba dienas beigam un nakamas
darba dienas sakumu ir jabiit vismaz 12 stundam.
Lai efektivi atptstos, darba némé&jam jabiit
iespgjai pamest darba vietu uz noteiktu stundu
skaitu, un §STm stundam ir jabit ne tikai secigam,
bet tam jaseko tilit pec darba laika, lai lautu darba
némgéjam atslabinaties un kliedét nogurumu, kas
radies pienakumu izpildes laika.

Jedziena ,,darba laiks” Direktivas 2003/88/EK
2. panta 1. punkta izpratné definicijas pamata ir
tris kriteriji:

 telpas kritérijs (atrasanas darba vieta);

» autoritates kritérijs (stradasana darba devgja
laba);

» profesionalais kritérijs (darbibas veikSana vai
pienakumu pildisana).

Stradasana darba devéja laba nozime atraSanos
tada juridiska situacija, kuru raksturo tas, ka darba
némé;js, neatkarigi no vietas, kura $is darba neémeéjs
atrodas, ir paklauts darba devgja instrukcijam un
organizacijas pilnvaram.

2010. gada 21. decembr1 Eiropas Komisija
(turpmak — Komisija) naca klaja ar zinojumu par

Direktivas 2003/88/EK konkrétiem darba laika
organizéSanas aspektiem. Zinojuma Komisija
defingja dazadus dezuras laika paveidus:

,Deziiras laiks” — jebkurS periods, kad
darbinickam nav nepartraukti japilda darba
pienakumi, bet jabut gatavam stradat, ja vigu
izsauc.

,,Deziras laiks darba vieta” — jebkur§ deziiras
laika periods, kuru darbinieckam japavada darba
vieta vai jebkura darba dev€ja noraditaja vieta.

,,Aktivais deziiras laiks” —jebkura deztiras laika
dala, kuru darbinieks, atsaucoties uz izsaukumu,
pavada, pildot darba pienakumus (darba vieta,
majas vai cita darbiniekam noteiktaja vieta).

,Pasivais deziiras laiks” — jebkura deziiras
laika dala (darba vieta, majas vai cita darbiniekam
noteiktaja vieta), kad darbinieks nav izsaukts
pildit darba pienakumus.

»(aidisanas laiks” — jebkura deziiras laika
dala, kad darbinickam nav jauzturas darba vieta
(vai cita darba dev&ja noraditaja vieta) un vins var
palikt majas (vai cita pasa noteiktaja vietd) lidz
vinu izsauc pildit darba pienakumus’.

Atbilstosi  Komisijas zinojumam valstu
nacionalas tiesibas biezi noskir aktivu deztras
laiku, kad darbinieks veic darba pienakumus, un
pasivu dezaras laiku, kad darbinieks reagé uz
darba devgja izsaukumiem, kaut ar1 neveic darba
pienakumus.

Darba laiks, kas atbilst gaidiSanas un
gatavibas laikam, ko darbinieks veic saskana ar
attieciga darba néméja fiziskas klatbiitnes darba
vieta reZimu, atbilst ,,darba laika” jédzienam
Direktivas  2003/88/EK  izpratne  (Eiropas
Savienibas Tiesas 2010. gada 25. novembra
spriedums lieta Nr. C-429/09, 55. punkts).
Savukart situacija ir atSkiriga gadijuma, ja
personai nav jaatrodas darba dev€ja noteiktaja
vieta dezuras laika, dodot darbiniekam lielaku
ricibas brivibu un iespgjas organizét savu laiku
ar mazak ierobezojumiem un pilnigak istenot
savas intereses. Tada gadijuma par darba laiku
uzskatams tikai tas laiks, kura persona ir veikusi
darba pienakumus deziras laika (Eiropas
Savienibas Tiesas 2000. gada 3. oktobra spriedums
lieta Nr. C-303/98, 49.- 50. punkts).

Turklat apstaklos, kad darba nemgjiem
nav noteiktas darba vietas, par ,darba laiku”
ir uzskatams ari parvietoSanas laiks, ko darba
némgéji pavada ikdiena parvietojoties starp savu
dzivesvietu un darba devgja noteikta pirma
un pedgja klienta atrasanas vietam (Eiropas
Savienibas Tiesas 2015. gada 10. septembra
spriedums lieta Nr. C-266/14).
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Kopsavilkums
Ta ka policijas iestades sniegtajiem
pakalpojumiem jabiit nepartraukti pieejamiem
- 24 stundas diennakti — loti nozimigs ir

juridiski precizs policijas darbinieku ,darba
laika” un ,,atpiitas laika” regul&jums. P&tjjuma
rezultata autors izsaka S$adus secinajumus un
priekslikumus:

1) Saskana ar Dienesta gaitas likumu jebkuru
dezuras laika periodu, kuru policijas darbinieks
pavada darba vieta vai jebkura darba devgja

noraditaja vieta, nosaka Valsts policijas iestades
vaditajs.

2) Dienesta gaitas likuma noteikts normalais
un summetais dienesta pienakumu izpildes laiks,
tomér praktiski dienests tiek organiz&ts mainu un
nakts darba, jo tieSi mainu darbs lauj nodroSinat
policijas 24 stundu pakalpojumu pieejamibu.
Lidz ar to biitu 1pasi jareglament€ kartiba, kada
tiek organizets mainu darbs, kada tiek izstradats
mainu darba grafiks un kadus elementus taja
ieklauj.
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Abstract

Author analyzes the legal regulation of the organization of working time in the State Police of the

Republic of Latvia. Author has ascertained problems in legal regulation and made conclusions about
current legal situation and provided proposals for improving legal regulation in this area.

AHHOTAIIMSA

B craree aBTOp aHamM3HWpyeT NPABOBOE PETYIUPOBAHWE OPTAHHM3AIUN Pa0OYEer0 BPEMEHH B
TlocymapctBennoit momnurnu JlatBuiickoit PecmyOmukn. ABTOPOM KOHCTAaTHPOBAHBI TIPOOJIEMBI
MIPaBOBOTO perynupoBanus. CrenaHsl BBIBOIBI O MTPABOBOM CHUTYAIlH B HACTOSIIEE BpPEMS W JTaHbI
MIPEIOKEHUS TI0 COBEPIIIEHCTBOBAHUIO TIPABOBOTO PETYIMPOBAHUS B TaHHOM cepe.
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E-JUSTICE SYSTEM IN BULGARIA: ELECTRONIC
TOOLS FOR DEVELOPMENT OF E-JUSTICE

Dr. Sci. Mariana Petrova,

St Cyril and St Methodius University of Veliko Turnovo, Bulgaria

I Introduction

E-Justice is not a single act or a state of
the judicial system — this is a process that
involves an set of measures associated with
the reorganization of the judicial system of
using modern information technologies -
legal, technical, organizational, financial and
educational.

The European e-Justice must fulfill three
basic functions in terms of access to information
in the field of justice, electronic communication
between the court and the parties concerned,
and to simplify and promote the exchange of
information between judicial authorities in the
Member States. In view of this development
and implementation of an information system
of enforcement is crucial, not only the expected
effect on the affected public relations internally,
but also as an means of fulfilling the obligations
imposed as a result of Bulgaria’s membership in
the EU.

According to the practice, the scope of
e-justice includes:

» clectronic access to court information and
documents;

» electronic exchange of judicial information
and electronic folders and documents;

* provision of administrative services by the
courts electronically;

» conducting court proceedings electronically
and electronic monitoring of convicted
persons;

* international cooperation through information
and communication technologies.

II Electronic tools for carrying out
e-Justice in the EU

The implementation of the reform for the
transition to e-justice could not be achieved
without a clear normative rules established by
the law.

On 22 October 2013 European Parliament
adopted a Resolution on e-Justice at its Plenary
meeting calling for the use of electronic
applications, the electronic provision of
documents, the use of videoconferencing and the
interconnection of judicial and administrative
registers to be increased in order to further reduce
the cost of judicial and out-of-court proceedings.

The following electronic tools are used in the
practice of Member States of the EU:

» automated systems for text processing and
management of administrative procedures
and lawsuits;

o digitization of court documents and the
possibility of their remote copy;

» electronic exchange of information and
electronic folders between courts;

» electronic exchange of information between
legal practitioners in the judiciary and other
state bodies involved in court cases;

* keeping and maintenance of electronic
records;

e remote electronic access to judicial in-
formation and cases (web pages, portals);

e clectronic administrative services of the
courts (calendars, reports, submission of
documents and filing cases electronically,
payment of fees, etc.);

» video and phone conference;
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* international electronic registries, e-networks
for international cooperation.

Two of the main tools of European e-Justice
are — Portal of the European e-Justice (https://e-
justice.europa.eu) and the European Judicial
Atlas (http://ec.europa.eu/justice/).

The activity of the Council of Notaries of
the European Union (CNUE), some of the
main notary e-Justice tools at the service of
citizens and the judicial system in Europe are:
ENRWA — European Network of Registers of
Wills Association (www.arert.eu) and site of
succession law (Successions in Europe: www.
successions-europe.eu). The site is available in
23 languages, including Bulgarian language and
there can be found all the necessary information
on the law of succession, which contains cross-
border elements.

In the process of development and
implementation of electronic tools for e-Justice
the priorities of the lawyers must be taken into
account:

* access to national and European legislation;

» access to national and European case law;

* providing a system for secure access of
lawyers involved to civil and criminal
proceedings so they are able to follow their
cases;

» creating an integrated system for electronic
processing of all lawyer associations in
Bulgaria, including the documents of lawyers
and law firms;

» continuous training of judges, court staff
and lawyers in support of “E-Justice” and its
application.

There is also the question of further
development of the communication by electronic
means (via video-conference connections or
secure electronic data exchange) between the
judicial authorities of Member States in the
framework of the adopted instruments of the
European judicial area in civil, criminal and
administrative law.

We can define the following guidelines to
support lawyers:

» electronic management of civil, criminal and
administrative proceedings;

» option for (remote) examination of the case
by the judges;

» compatibility of public records (property,
sales, etc.);

* submission / filling of appeals,
documents, etc., electronically;

» clectronic transfer and delivery of court

legal

documents, receipts and applications for legal
aid;

+ teleconferencing;

* additional questioning of witnesses and
experts via teleconference after consultation
with interested parties.

III Electronic tools for carrying out
e-Justice in Bulgaria

On 7.04.2015, in the National Assembly was
submitted a new bill amending the Law of the
Judiciary and a new chapter was introduced
— XVII “a” on Verification statements and
proceedings in electronic form and in art. 360
of the Act is assigned high priority level to the
requirements for websites, electronic documents,
and electronic statements from the judicial
authorities, electronic evidence, storage and
access to electronic cases etc.!

To date already all courts in Bulgaria have
an electronic version of their cases, which
are managed and administered electronically
and automatically, and thus is achieved an
exceptional transparency and accountability in
the work of magistrates and court clerks, which
can be traced by the citizens and lawyers in their
reports on their cases.

1. Central web-based
publishing judicial acts

According to Art. 64 para. 1 of Law on the
Judiciary acts of any court shall be published
immediately after their pronouncement on the
website of the relevant court in compliance with
the Law on Personal Data Protection and the
Law on Protection of Classified Information.

Central web-based interface for the publication
of judicial decisions is available on the Internet
at http://legalacts.justice.bg is integrated with the
four systems for case management. Integration
is built through the technology Windows
Communication Foundation, for that purpose are
created web services, through which the systems
can transmit information to the portal®.

For all involved in the proceeding, subject to
depersonalization are:

e the names of individuals, as they are
initialized;
* identification numbers (PIN);

Besides the above mentioned personal data,
subject to depersonalization is also all other
personal data of the involved, related to their
ethnicity, race and religion, as well as data on
physical, physiological, mental, psychological,

interface for
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economic, cultural, social, professional and other
identity, but only if it could reveal their identity.

2. Systems approved by the Supreme
Judicial Council (SJC)

With decision from 2009, the Supreme Judicial
Council approved the use of 5-information filing
systems (Decision 27, Protocol 42 / 29.10.2009
from meeting of the SJC http://www.vss.justice.
bg/page/view/2395):

* Automated system for case management
(ASCM);

* Judicial Administrative System (JAS) is used
in = 83 % of the Bulgarian courts: 22 District
courts (DC); 93 Regional courts (RC); 24
Administrative courts; 3 Military courts; 2
appeal courts; 1 Specialized criminal court.

* The system has a module for random
distribution of cases, but 144 out of 146
courts do not use it.

» Court Case Management System (CCMS);

» Case Progress Management System (EMSG);

* Unified information system of the prosecution.
Under the instructions of SJC each court can

choose among the 4 IS: ASCM, CCMS, Judicial

Administrative System (JAS), EMSG. Two of

the programs are donated by the US Agency for

International Development USAID / JSI and EU

/ PHARE and according to the terms they should

have been used over the next five years.

From functional point of view, the information
systems generally offer:

» CREATING ELECTRONIC FOLDERS

» Electronic formation and filing of lawsuits

* Digitization of court documents and work
with them

» Publishing of judicial acts with automatic
deletion of personal data
» ELECTRONIC ADMINISTRATION

* Fully electronic coverage of court proceedings

» Electronic registration of each event and track
electronically of each case from filing to final
completion

* Print documents

» ELECTRONIC MAIL FOR EXCHANGE
OF INFORMATION AND DOCUMENTS
— Internal electronic exchange of documents
and information between judges and court
officials, between courts and prosecutors,
UISCC
» ELECTRONICREGISTERSAND BOOKS
» Electronic registers and inventory books
» Electronic registers on administrative

management (for trainings, for refusals,
complaints about delays, etc.).

* Electronic registers of  cases
cases of significant public interest).
» ELECTRONIC REPORTS, ELEC-
TRONIC COPYING OF DOCUMENTS,
STATISTICS (for court cases, for workload
of judges and court staff).

(for

3. Programs for random distribution of
cases

Currently the courts in the country work
with three programs for random distribution of
cases: 165 of them work with the program of the
Supreme Judicial Council “Law Choice”, 2 with
the program JAS CourtClerk of “Information
Services” (Regional courts Karnobat and
Regional courts Yambol) and 9 courts use the
module of ASCM for random distribution of
cases.

The program Law Choice, which is used
to randomly distribute cases, is independent.
Functionalities:

* Random distribution of cases between judges

¢ Random distribution of jury

* Random distribution of cases by complexity
ciphers.

A problem is the use of different software
products for the management and distribution
of cases with different platforms, technical
capabilities and methods and rules for working
in the bodies of the judiciary.

PROBLEM SOLUTION: by introducing
unified and centralized software for management
and distribution of cases in all courts (as is already
provided in the new Draft of Law amending the
Law on the Judiciary of Ministry of Justice.

4. Electronic access to
information and administrative
through the website of the courts

GENERAL INFORMATION ABOUT THE
COURT (contact information, location, structure,
bank accounts, internal regulations, strategic
plan, reports, statistics, functions of court offices,
working time, projects, news, announcements,
competitions, press releases, judges, jury,
international experience, material from training,
ethical files, e-box for signals, etc.)

INFORMATION ABOUT COURT
PROCEDURES AND RIGHTS OF
PARTICIPANTS IN CASES (types of legal
proceedings in the country and the EU, the
rights of defendants, legal aid, rights of victims,

judicial
services
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children and victims of crime, filing lawsuits,
taxes and tariffs, e-links with other bodies and
institutions)

REMOTE ELECTRONIC REPORTS ON
CASES (calendars for court sessions, information
about the status of cases, published court
decisions, cases of significant public and media
interest, a glossary of legal terms, e-connection
to CWBIPJA, list of experts, lawyers, mediators,
notaries, bailiffs)

OTHER ELECTRONIC ADMINISTRA-
TIVE SERVICES (link to the Ministry of Justice
to issue an e-certificate of conviction, virtual
e-box for signals and complaints, publication of
electronic forms and templates for administrative
services and judicial procedures, remote printing
of published court decisions, audio version of
important information from the website for the
blind and illiterate, e-polls).

Emphasis is placed on: digitization of court
documents, electronic administrative services,
keeping electronic registers, e-mail, and software
for blind and illiterate persons, teleconferencing?.

5. E-Portal for remote electronic access
to case files and documents for lawyers and
involved parties

In all case management systems approved by
the SJC and used in the courts of the Bulgarian
judicial system is ensured and implemented
publishing of information for the cases in
the websites of the respective courts. This
information is sent to the database of the Central
web-based interface for publishing judicial acts
(CWBIPJA).

The successful operation of the system is
guaranteed by the obligations to create electronic
folders and maximum speed scan and upload of
documents to the web.

The scope of the supplied remote access to
judicial information via the unified electronic

portal (UEP) includes: information on the type of
case and its status /date of initiation, movement,
scheduling, notification for decision/, court
panel, changing of court panel, parties in the
process, a court clerk, a lawyer, given court
decisions in the case, including court protocols
and final court decisions, information on appeals
of decisions, as well as full access to all court
papers and documents in the electronic case
folder. The portal provides information also on
related cases, if appellate or cassation review of
the case is conducted.

The electronic portal* for access provides
an opportunity to make a quick reference on
a number of set criteria, such as case type,
case reference number, case number and year,
previous case number and year, party to a case’.

PROBLEM: Lack of technical capability at
the central level for remote electronic access to
judicial information and offered administrative
services and procedures in court.

PROBLEM SOLUTION: by introducing
a Unified central-based electronic portal for
remote access to the court cases, administrative
services and procedures (as is legally provided in
the new Draft of Law amending the Law on the
Judiciary already being developed by the SJC.

IV Results and challenges

1. Electronic tools used in the judicial
system in Bulgaria

According to the European Commission
report on the effectiveness of the judiciary in the
period 2012-2014 the situation in Bulgaria is as
follows (Scheme for evaluating judicial systems
—2012-2014 cycle of the European Commission
for the Efficiency of Justice (CEPEJ):

Electronic tools used in the judicial system in
Bulgaria:

Electronic database of the legislation

Financial information system

Electronic files

Electronic web forms

Electronic mails

Internet pages

Connection to Internet

Electronic registries

Systems for case filing

Court information management system
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Used limited videoconferencing (video-
conference is used limited - only on evidence in
criminal proceedings).

Lack of options® to:

» tracking the progress of the case online;

* e-procedure for “small claims”;

»  e-procedure for recovery of claims;

» electronic submission of application;

» clectronic communication with other
agencies.

2. Proposals to improve electronic access

to e-justice

» National register of criminal records

(electronic tool in the public interest to

assist the exchange of information between

institutions and at international level in
criminal proceedings).

Purposes:

* Electronic access of citizens to the national
criminal record. Anyone can have access
to the system to make a request online and
receive a copy of the criminal cases uploaded
on the website.

» Interoperabilitybetweenpublicadministration

and the central database of the Integrated

Information System of the National register of

criminal records of the Ministry of Justice’ and

the central database of the information systems
of criminal records of other Member States.

» Electronic submission and tracking of
legal documents (complaints, warrants, etc.) — an
online service for lawyers, judges and citizens
(electronic tool useful for lawyers and citizens to
exchange information between the institutions).

Ministry of Justice initiated a project for
e-governance that serves the needs of society, to
assist the state in preparing its policy to reduce
costs and provide more efficient management
and use of available human resources and
simplification of criminal justice.

» Electronic archive, filing and availability

of court cases (a tool for lawyers and citizens

and the exchange of information between
institutions).

Purpose of the tool is to improve archiving,
filing and availability of court cases, thereby
increasing the transparency and efficiency of the
judiciary and provide guarantees on respect for
rule of law and improve services to the public.

The electronic tool consists of a website
which provides the following applications for
citizens:

» electronic submission of an application for
copying court cases (by lawyers, involved
parties);

» downloading copies of court documents from
the page;

* downloading an application for the issuance
of judicial documents;

» electronic exchange of information between
judges and secretaries;

* electronic exchange of information with other
information systems.

V Conclusions

The problems with the application of
information technologies in the judiciary and the
work of the Bulgarian courts are expected to be
solved:

1) by introducing unified and centralized
software for management and distribution of
cases in all courts (as is already provided in the
new Draft of Law amending the Law on the
Judiciary of Ministry of Justice);

2) by introducing a Unified central-based
electronic portal for remote access to the court
cases, administrative services and procedures
(as is legally provided in the new Draft of Law
amending the Law on the Judiciary already being
developed by the Supreme Judicial Council;

3) by the implementation of e-justice and the
relevant e-procedures and services from Law
amending the Law on the Judiciary of Ministry
of Justice.

The author has done research on information
models for assessing the degree of development
of the websites of the judicial authorities in
Bulgaria®.
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Anotacija

E-parvalde ir Bulgarijas valdibas politikas prioritate. Ta ir mingta ka izeja no ekonomiskas
krizes, lai mazinatu korupciju un administrativas izmaksas, ka arT palielinatu varas caurskatamibu.
Tiesu sistémas reforma ir neapSaubami saistita ar vienu no galvenajiem e-parvaldes jédzieniem —
e-tiesiskuma ievieSanu. Laujot pilsoniem aizstavét savas procesualas tiesibas elektroniski, tiek
sperts solis uz priekSu moderna valsts parvaldes aparata un pilsoniskas sabiedribas attistiba. Citu
ES dalibvalstu prakse e-tiesiskuma joma ietver informacijas un komunikacijas tehnologiju ievieSanu
tiesvediba un tiesu administracija, ka arT tiesiskas informacijas un tiesisko dokumentu elektronisku
pieejamibu.

AHHOTAIIUA

DJEeKTPOHHOE YIIPaBIICHUE SBIISETCS CTPATETHYECKUM ITPHOPUTETOM B TIOJTUTHUKE MTPABUTEIHCTBA
Bonrapun. OHO TIpW3HAaHO OJHUM W3 CIOCOOOB BBHIXOAA M3 DKOHOMHYECKOTO KpPH3HCA, YTOOBI
YMEHBIIUTh KOPPYIIIHUIO, COKPATUTH aJIMUHUCTPATHUBHBIE PACXOJIbI I CIIOCOOCTBOBATH YBEINYCHHIO
ux npospadnoctu. CyneOHas peopma 0€30rOBOPOYHO CBs3aHA C OJHUM W3 TJIABHBIX JICMEHTOB
KOHIICIUU DJIEKTPOHHOTO YIPAaBICHUS — BBEACHUEM OJJICKTPOHHOHN rocTulMH. PaspereHue
rpa)<JlaHaM OTCTaUBaTh UX MPOIECCYATbHBIC MPaBa B AEKTPOHHOHN (OpMeE SBISCTCS 1IaroM BIIEpe]]
B Pa3BUTUU COBPEMEHHOTO TOCYJIApCTBEHHOTO arnapara M TPaKIaHCKOro OOIIEeCTBa B IEJIOM.
OnbIT ¥ IpaKkTUKa JAPYTUX rocynapctB-wieHoB EC, cBs3aHHbIC ¢ 00IaCThIO AIIEKTPOHHOW FOCTUITUH,
BKJIIOYAIOT B ce0s BBEJICHHE MH(DOPMAIMOHHO-KOMMYHUKAIIMOHHBIX TEXHOIOTHI B UCTIOJIHUTEIIbHOM
MIPOU3BOJICTBE — B AIMUHUCTPATUBHOM OOCITYKUBAHUH CY/IOB, 00€CIICUNBAIOIINX OTKPBITHIN JOCTYT
K HH(pOPMAITUH B JIEKTPOHHON (hopMme.
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I Introduction

Searching for solutions to the problems
related to cybersecurity which occurred in
the early 1990s, with their steadily increasing
negative effects, has long gone beyond the
borders of a single science and hence requires a
complex interdisciplinary approach.

The new challenges facing the international
community and the information and
communication technologies cross the national
borders and the individual countries fail to deal
independently and effectively with the new
threats against cybersecurity only by policies at
national level aiming at ensuring a high level
of protection of its citizens and the networks of
state power.

The need for collective efforts to protect
cyberspace has increased significantly and at
present the European Union is one of the most
influential players in the field of international
policies pertaining to cybersecurity.

Most often cybersecurity refers to:

» measures for protecting information
technologies;

» the included within those measures in-
formation, ongoing processes and the related
physical and virtual elements (which, taken
together, comprise cyber space);

» the level of protection resulting from the
implementation of those measures.

Virtually all elements in cyberspace are at
risk as their interconnection renders it difficult
to determine the scope and framework of
cybersecurity.

One of the necessary conditions for the
creation and development of an EU policy on
cybersecurity is an understanding of what the
term “‘cybersecurity” denotes. Achieving this
can be difficult for several reasons. Some the

main challenges and difficulties include its
wide range and multiple aspects that influence
the different spheres of social relations between
EU citizens and between the Member States of
the European Union. The scientific research and
analysis of the authors of this publication are
focused in this direction.

II Possibilities and the need for a ciber
security strategy

The first act of the EU institutions, which is
part of secondary legislation of the European
Union, giving significant impetus to the
development of the definition of information
security, is Directive 95/46/EC!. However, it is
geared more towards protection of individuals
with regard to the processing of personal data
and on the free movement of such data within
the EU space and towards third countries with
which the EU has concluded data exchange
agreements.

There are many components of cyberspace
and various potential participants in the
implementation and realization of the
cybersecurity policy. Different stakeholders can
be involved as objects or subjects in different
areas and at different stages of the policy in
question and, therefore, attempts to create a
coordinated policy within the European Union
could be a challenge; at the same time, though,
it could turn out to be an indispensable reality
containing concentration and unification of
traditional political cooperation with other new
and constantly changing components of the
modern information technologies.

According to the 2003 US National Strategy
to Secure Cyberspace, “cyberspace consists
of hundreds of thousands of interconnected
computers, servers, routers, switches, fiber
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optic cables that allow our critical infrastructure
to work™? and refers to “interconnected network
of critical information infrastructures”.
Cyberspace security focuses on the protection
of hardware and software, including the
information contained therein®.

Potential ambuguity of the term in question
could be a problem and an obstacle to the
development of an EU policy on issues of
cybersecurity and it could negatively affect
the ability of different stakeholders (states,
the private sector — legal entities providing
communication services and Internet, as well
as entities from the NGO sector, etc.) to agree
on the elements, principles and objectives of the
policy implemented in the new dimension of
information and communication technologies.
However, as information technology and
cyberspace themselves continue to evolve
quickly, the strict definition of the concept and
setting certain limits will probably quickly lose
their relevance®. Therefore, it could be useful to
maintain the best possible flexible concept.

In EU legislation, cybersecurity refers to
the precautions and actions that can be used
to protect the cyberspace, both in the civilian
and military fields, from those threats that are
associated with or may harm the functioning
of its independent networks and information
infrastructure.

The term cybercrime commonly refers to
a broad range of different criminal activities
where computers and information systems are
involved either as a primary tool or as a primary
target. Cybercrime comprises traditional
offences, content-related offences and offences
unique to computers and information systems®.

The use of cyberspace is insufficiently
regulated worldwide in terms of both national
and international public law. So far, there is no
legally binding international treaty pertaining
to cybersecurity which expresses the common
will of all States and serves as the basis for
the formation of a common international legal
framework that will bind participating countries
to respect and implement the principle pacta
sund servanda.

Within the EU, the regulation of cybersecurity,
according to the specifics of the principles and
effects of the acts of the European institutions,
becomes an integral part of the national
legislation of the Member States. As this is a
rapidly evolving area of law, all cyber threats
have not yet been defined. New threats emerge

constantly, which requires prompt development
of measures to counteract to them.

The lack of a wuniform definition of
cybersecurity is further indicated by the fact that
even the strategies of the individual Member
States do not contain such a unified concept.

Taking advantage of the daily benefits of new
technologies, EU citizens and various objects of
critical infrastructure are exposed to a number of
risks. Maintaining a high level of cyber security
requires coordinated action at the international
and European level, as well as the national one.

By May 2015, twenty of the EU Member
States (Belgium, the Czech Republic, Denmark,
Lithuania, Latvia, Estonia, Finland France,
Germany, Hungary, Italy, Luxemburg, Poland,
Romania, Slovakia, Spain, The United Kingdom,
the Netherlands (Holland), Austria, Cyprus),
have existing cybersecurity strategies. (The
Republic of Bulgaria still has not enacted such a
document, despite the fact that five governments
have announced they had worked actively for
its drafting. The period 2011 — 2013 saw the
height of the progress in the development and
eforcement of various state documents related to
the issues of security in the ICT area, including
national cybersecurity strategies.

The European Network and Information
Security published National Cyber Security
Strategies. Practical Guide on Development and
Execution’, which presents good practices and
recommendations on how to develop, implement
and maintain a cyber security strategy.

In the Guide, the national cybersecurity
strategy is defined as a tool to improve the
security and sustainability of the national
information infrastructures and services. It
creates a number of national goals and priorities
to be achieved within a specified period of time.
As such, it provides a strategic framework for a
nation’s approach to cybersecurity.

In order to trace the individual national
approaches of the EU Member States in
the preparation and implementation of their
strategies, the paper offers a content analysis of
their national documents related to cybersecurity.
In this regard, some elements stand out as
common for the reviewed fifteen strategies’,
and namely the strategies of: Austria, Belgium,
the Czech Republic, Lithuania, Latvia, Estonia,
Finland, Germany, Hungary, Italy, Poland,
Spain, the United Kingdom, the Netherlands,
and Slovakia.
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III Results and challenges

The other five strategies have not been
analyzed as they have been published only in
the official language of the country and this
could lead to the possibility of certain errors in
their translation.

The comparative analysis of the national
cybersecurity  strategies shows that the
abovementioned countries have similar views
on a number of issues. Common features
include listing of the opportunities and benefits
of using cyberspace and new technologies, as
well as the risks to cybersecurity resulting from
such use. Also, strategic goals to be pursued
and areas of action have been identified, and
all of the strategies emphasize the importance
of international cooperation in the field of
cybersecurity.

It has to be noted that Austria®, Estonia’,
the Czech Republic'?, Finland!!, Germany'?,
Hungary', Latvia'4, Spain'®>, Holand'¢, Poland"’
and the United Kingdom'® determine the
relevant principles for the implementation
of their strategies. Generally, they can be
sytematized as follows:

» Cyber security is an integral part of the
national security, supports the functioning
of the state and society, and promotes the
competitiveness of the economy and innovation.

» Cybersecurity should be ensured
while respecting the fundamental rights and
freedoms, protecting personal freedoms in the
network (the relevant principle is enshrined
in the EU cybersecurity strategy as one of
the most fundamental to it), cooperation
between the public and private sectors, as
well as cooperation with allies, partners and
international organizations.

» Cybersecurity entails individual respon-
sibility for safe use of ICT tools.

Although there is a number of differences
with regard to the basic concepts and terms, the
detailed analysis of the strategies shows that
only 9 out of the 15 (Austria, Finland, Germany,
Italy, Latvia, Spain, Poland, Holland and Great
Britain) contain definitions of key terminology
pertaining to cybersecurity.

It is noteworthy that the cybersecurity
strategies of only three countries (Estonia,
Latvia and Poland) explicitely mention the

compatibility of the strategies with other national
plans and regulations. This compatibility
shows the relationship and consistency in the
development of common rules of conduct
within the individual Member States.

Of particular interest is the fact that the
strategies of few countries (Estonia, Latvia,
Poland, Italy, Lithuania, the Netherlands,
Spain and the UK), mention stakeholders at
the high level of cybersecurity and national
authorities responsible for achieving it. In
this connection, it is appropriate to follow the
example of the Netherlands, Latvia and Poland,
which have developed extremely detailed
action plans that include even the specific
roles and responsibilities of the participants in
cybersecurity.

In the EU Cybersecurity Strategy adopted in
February 2013 and the accompanying proposal
of the European Commission “regarding the
measures for ensuring a high common level of
network and information security in the Union”,
the main emphasis is on the role of the operators
of critical infrastructures. With regard to that,
each country should determine which sectors
and areas fall in the ICT, and devise appropriate
measures for managing the security risks, as
well as for reporting serious incidents to the
competent national authorities.

IV Conclusions

Having considered the best practice in the
researched area, we believe it imperative that
Member States follow the example of Austria,
Latvia, the Netherlands and Estonia (in the
strategy for the period 2008 — 2013) and to
indicate in their strategies the operators of
critical infrastructure.

Despite the existing differences in the
national cybersecurity strategies of Member
States of the European Union, there are many
converging points. It is these converging points
that show the common will and unified approach
for achieving a high level of cybersecurity in
the EU.

Last but not least, it is necessary, now more
than ever, that the countries which have not
adopted similar strategic documents yet to take
action for their development and administration.
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Anotacija

Viens no priek$noteikumiem Eiropas Savienibas politikas strat€gijas izstradasanai un attistiSanai

kiberdrosibas joma ir vienota “kiberdro$ibas” jédziena izpratne. Izpratnes vienotibu apgriitina §im
jédzienam atbilstoso drosibas aspektu daudzSkautniba un plasa ietekme gan uz Eiropas Savienibas
iedzivotajiem, gan dalibvalstu attiecibam. Raksta galvena t€ze ir saistita ar to, ka kiberdroSibas
problémas ir ne vien loti specifiskas, bet ar1 arkartgji nozimigas, tapec problému kiberdrosibas joma
risinasanai ir nepiecieSama aktiva valstu un starptautisko organizaciju sadarbiba.
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AHHOTAIINS

OnHuM W3 HEOOXOAMMBIX YCJIOBHMM JUIs CO3laHuss W pas3Butus noiautuku EC B oOnactu
KnOepOe30MacHOCTH  SIBJISICTCSI  OCO3HAHHME TOTO, KaKOH CMBICT BKJIQIBIBACTCS B TIOHATHE
«KnOepOe30macHOCThY. JloCTIKEHNE ATOM IIETH MOYKET OBITH 3aTPYTHEHO IO HECKOIBKUM ITPUIHHAM.
OnHy W3 OCHOBHBIX TMPOOJIEM M TPYTHOCTEH MPEACTABISICT €ro ITUPOTa M MHOTOACIIEKTHOCTH
BIUSHUSI HAa paziIUdHbIe cephl OOIIECTBEHHBIX OTHOIICHWH MexAy rpaxnaHamMu EC u mexmy
rocynapcTBaMu-wieHaMu EBporetickoro coro3a. OCHOBHOM Te3WC JJAHHOW CTaTbU COCTOUT B TOM,
49TO TIpoOIemMa KuOepOe30MacHOCTH SBIAETCS HE TONBKO CHenu(UYecKkod, HO W Ype3BBIYAIHO
aKTyaJIbHOH MPOOJIEMOH, pellieHre KOTOPOi TpedyeT akTUBHOTO YYacTHUsl CTPaH U MEXITyHAPOIHBIX
OpraHU3aLNN.
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[TyGmuKkyemple TaOIHIbI, TPapUKH, AMArPAMMbI HEOOXOIMMO TTONTOTOBUTH TAKUM 00pa3oM, YTOOBI B YEPHO-
6eroM BapuaHTe CTOJNOIBI, CEKTOPHI M IMHUH PA3JINYaIUCh M ObUTH ObI HOHSTHBI YUTATEIIO.

Mex 1ty JIF0OBIMHU JBYMsI COCTaBHBIMHU YaCTSIMU CTaThU JOJKEH ObITh MHTEpPBA — | CTPOKa;

* CHOCKHM - HYMEpYIOTCSi aBTOMATH4YeCKH (KOHIICBbIC aBTOMATHYECKHE CHOCKM) M IOMENIAIOTCS TOCIe
OCHOBHOTO Tekcra crarbu — 10 nt, BeipaBHuBaHKe no mmpuHe (Justify) mox 3aromoBkom CHocku — 10 1,
nonyxupHsiid mpudt (Bold), BripaBHHBaHKE N0 LIEHTPY;

* aHHOTAIIMH — Ha JIBYX s13bIKaX (HaIpuMep, Ha PyCCKOM M aHIJIMHCKOM ). B aHHOTa1MM He00X0IMMO yKa3aTh 1eib
cTaTbu, chOpMyIIMpPOBaTh UCCIIEAYEMYIO IPOOIIEMY, IPOJIEMOHCTPHPOBATh HOBU3HY U IPECTAaBUTh OCHOBHBIC
BBIBO/IEL. OOBEM aHHOTAWU JNOJDKeH cocTaBisaTh 1000 3HaKoB (BKIOUas mpoOensl) — 10 1T, BrIpaBHUBAHKE
o mmpuHe (Justify) mom 3aroioBKOM Ha COOTBETCTBYIOIIEM si3bIKe (Anotacija, Abstract, Annotation wm
Annotanus) — 10 or, momyxupHsrii mpudt (Bold), BepaBHUBaHME TI0 IIEHTPY.

5. Crarblo cieayeT MpeICTaBUTh B AJICKTPOHHOM BHJIE, HAIIPaBMB 110 AJICKTPOHHOM ModTe: justicija@bsa.edu.lv
B conpoBoauTENEHOM MUCEME aBTOPY HEOOXOTMMO YKA3aTh CBOK KOHTAKTHYH WH(pOpMaLuIo — TenedoH 1
azipec AICKTPOHHOM MOUTHL





