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NMpo6aemaTuka onpepenenna o6bema ob6asannocTen
ynpaBAloOLMX NP BO3SHUKHOBEHUH PUHAHCOBDBIX
KOH(PAMKTOB ¢ COOCTBEHHHKAMM YXXUAbIX AOMOB

AHHOTaumsA. B «3akoHe 06 ynpaBAEHUM XHUABIMKU AOMAMM» MPEAYCMOTPEHBI 06A3aHHOCTHU YNPABAS FOLLLMX
XUABIMU AOMaMU. TakKe 3aKOHOM NPeAyCMOTpeHa 0653aHHOCTb COBCTBEHHUKOB 0HecneymnTb NpoLece ynpas-
AEHWS XHUABIM AOMOM 1 HEOOXOAMMOE PUHAHCUMPOBAHUE YNPaBAAIOLLEMY, YTOOBI TOT MOT BbINOAHATL CBOM 065-

3aHHOCTH.

AaHHas cTaTba UCCAEAYET BOMPoc 06 06A3aHHOCTU YNPaBASIOLLErO BbINMOAHATb NMPEAYCMOTPEHHbIE 3aKO-
HOM 0bs3aTenbHble AEMUCTBUA, B CAyYae, KOTAA YNpaBAAIOLLMIA CTaAKMBAETCS C HEAOCTATOUYHbIM 06beMoM ¢u-

HaHCUPOBaHUA.

BosHuKkatowme CMopbl YKa3blBatOT Ha HEAOCTAaTOYHOE peryampoBaHne AaHHOIo Bonpoca, Yto noAYepKmnBa-

€T aKTyaAbHOCTb N p06l\eMbI .

LleAb cTatbm — paccMoTpeTb, ABAAETCA AU HeO6XOAMMbIM Ha 3aKOHOAATEAbHOM YPOBHE 3aKpPENUTb obbem
obA3aHHOCTEN ynpaBAAloLWLEro, B CAy4ae NOoAyYeHUA HEAOCTATOYHOIO d)VIHaHCVIpOBaHVIH CO CTOPOHbI cobcTBEH-

HUKOB.

KaroueBble croBa. 3aKoH 06 ynpaBA€HUU XUABIMU AOMaAMU, HEAOCTATOUHOE d)VIHaHCVIpOBaHVIe, ynpasae-
HUEe XUAbIMU AOMaMMU, 0b6s3aHHOCTH ynpasadtoLwlero, ynpaB/\mou.wlﬁ.

The problems of the present research and
their pertinence: in the Republic of Latvia the
“Law on administration of residential houses”
came into force on 1 January 2010. This law
provides that legal relations in the process of
administration should be also governed by
the Civil law, namely, by the provisions of the
Section on Authorization contract, but only in
those aspects that are not regulated by the
“Law on administration of residential houses”.

The “Law on Administration of Residen-
tial Houses” lays residential property own-
ers under obligation to ensure the process
of residential property administration, and
to conclude an Administration contract with
an Administrator if such person is assigned
to perform the management of a residen-
tial property. The same law also establishes
the obligation of residential property owners
to provide the process of management with
necessary financing. However, in practice, dis-
putes often arise between residential proper-
ty owners and their administrators on whether
administrators should perform their duties as
required and to carry out mandatory manage-
rial actions in compliance with the law and
principles of administration established by

law in the situation when necessary financial
means are not provided by the residential
property owners.

Section 14 of the “Law on administration
of residential houses” establishes the obliga-
tions of a residential house administrator. Ac-
cording to this section the main responsibility
of a residential house administrator is to com-
ply with regulations that govern the process
of residential buildings administration, and to
follow the principles of administration defined
in Section 4 of the same law [1].

According to the principles of administra-
tion of residential buildings, the administrator
should provide:

- the continuity of the administrative
process, selecting the best manage-
ment practices and costs in proportion
with the paying capacity of residential
house owners;

- the content and quality of administra-
tion should provide the preservation
and good quality of the residential
property throughout the whole period
of its usable life;

- in the process of residential proper-
ty administration, the administrator
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should do all that is necessary to pre-
vent any harm to the health or safety of
individuals.

- in the process of fulfilling the admin-
istrative task the administrator should
do all that is necessary to prevent any
harm to the environment.

The goal of research was to contemplate
on the need to secure legislatively the scope
of duties of residential house administrators
when necessary financial means are not pro-
vided by the owners.

Analyzing the provisions of the law related
to the principles of administration and respon-
sibilities of the administrator in fulfilling the
administrative task, it is impossible to make
an unambiguous conclusion on whether ad-
ministrators should continue to perform their
duties and ensure implementation of actions
established by the law in case of insufficient
provision of necessary financing by the resi-
dential property owners.

Unremitting dispute on this question indi-
cates the urgency of the problem, and there-
fore, it needs to be further studied. For this
purpose, the question of responsibilities of
administrators will be further considered in
subsequent publications on example of Esto-
nia as well. Later, in a separate publication, it
is planned to carry out a comparative analy-
sis of this problem comparing the situation in
all three countries. Such comparative analy-
sis will allow making definitive conclusions
concerning the scope of the administrator’s
duties prescribed by law. These conclusions
will also help to understand better how fully
the duties of residential house administrators
are disclosed in the “Law on administration of
residential houses” and identify the need to
use the experience of neighboring countries
in situations where residential house admin-
istrators encounter the problem of insufficient
financing. Based on these conclusions, rec-
ommendations and/or amendments may be
proposed to the “Law on administration of
residential houses”.

The questions as to what activities resi-
dential house administrators should and
should not perform continue to remain rel-
evant, and every time such questions arise,
they emerge in a new light. The main cause

of arising conflicts remains to be the matter
of finance. Not infrequently residential house
administrators stop performing their duties
stipulated not only by the Administration con-
tract, but also by law, justifying their decisions
by the insufficient funding on the part of resi-
dential house owners.

The process of residential house admin-
istration includes certain mandatory actions
(Section 6 of the “Law on administration of
residential houses”), which become the re-
sponsibility of the administrator who signed
the Administration contract, and these ac-
tions are:

1. The maintenance of the residential
house in a good physical condition according
to effective regulatory acts which include the
following:

* provision of sanitary care;

* provision of heating and natural gas,
cold water, sewerage services and the
removal of domestic waste and refuse;

* conducting the inspection of the resi-
dential house, its equipment and com-
munications; and carrying out its tech-
nical maintenance, general servicing
and running repairs;

* providing power supply to the parts of
the residential house and the devices
located thereof, which are in commu-
nal use and joint ownership;

* ensuring minimal requirements im-
posed on the residential house, as an
object of the environment;

* fulfilling minimal requirements for the
energy efficiency of the residential
house.

2. Planning, supervision and organization

of administration, which include:

* developing the working plan of admin-
istrative activities, including the plan
of activities necessary for the mainte-
nance of a residential house;

* preparing the draft of the annual budg-
et;

* establishing the system of financial ac-
counting.

3. Keeping the House book.

4. Conclusion of the contract on the use

of land attached to the residential house with
the owner of the land.
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5. Providing the public and local govern-
ment institutions with the requested or re-
quired information.

All other actions related to the administra-
tion of residential houses are not mandatory
and are subject to the desire and paying abil-
ity of their owners.

As mentioned above, Section 5 of the
“Law on administration of residential houses”
lays the owners under obligation to ensure
the process of administration of their residen-
tial property. The owners perform this duty by
entering into the Administration Contract [2.].
Concluding such contract, the contracting
parties include only the information and con-
ditions provided for in Section 11 of the “Law
on administration of residential houses”,
where in Part 2, Paragraph 8 it is provided
that the parties should stipulate the amount
of expenditure necessary for the performance
of administrative tasks in the Administration
Contract. According to Section 10 Part 3, ibid,
the responsibility of owners is to ensure prop-
er and sufficient financing of the process of
administration. The parties should determine
not only the expenditures but also the order of
payment separately identifying:

- mandatory expenditure;

- other expenditure;

- remuneration for administration.

The question of how the administrator
should act in cases when owners do not pro-
vide adequate financing, and when such situ-
ations are not regulated by the Administration
Contract, remains without a definitive answer.
Whether administrators should continue to
perform the required actions, or they are auto-
matically released from their duties depends
on the status in which they act in relation to
the owners.

Section 10 Part 1 of the “Law on adminis-
tration of residential houses” stipulates that
assuming the obligation to carry out the pro-
cess of administration, in relation to the own-
ers the administrator becomes the provider
of services. In this case, the Administration
Contract does not assign administrators the
right to act in their relations with the third par-
ties on behalf of the owners [3., 579]. All con-
tracts with service providers are concluded
directly by owners, therefore, the responsibil-

ity for their performance does not lie on the

administrator. In this case, the administrator

normally provides:

- sanitary servicing - housecleaning,
grounds maintaining, deratization and dis-
infestation, etc.;

- inspection of the residential house, its
equipment, facilities and communica-
tions;

- maintenance operations and running re-
pairs;

- devising the working plan of administra-
tive activities, including the plan of activi-
ties necessary for the residential house
proper maintenance;

- drafting the annual budget for the corre-
sponding year;

- financial accounting, including accept-
ance of payments and settlement of pay-
ments;

- keeping the House book;

- providing public and local government in-
stitutions with requested or required infor-
mation.

In practice there are cases where the ad-
ministrator acts as a functioning deputy or an
authorized agent [4.]. In this status admin-
istrators can conclude necessary contracts
in their own name for the benefit of owners,
including the contracts with the suppliers of
communal services. However, such contracts
do not impose any obligations on the owners
[3., 579]. From this follows the need in the
conclusion of a separate agreement between
the administrator and the owners, according
to which, all rights and obligations under the
contracts concluded by the administrator in
the favor and for the benefit of the owners are
transferred to the owners. However, this rela-
tionship is also not beneficial for the adminis-
trator, because it requires a separate consent
of all owners to those contracts, which the
administrator may conclude on their behalf.
In addition, this form of relationship does not
answer the question of how to act (without go-
ing through a long trial), in cases where own-
ers do not fulfill their financial obligations.
All financial risks are still born by administra-
tors, who are forced to cover them with their
own means. They also have to enter a slow
process of litigation with the owners in order
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to recover financial losses. Administrators be-
come hostages of the situation, when they
have to ensure the fulfillment of mandatory
actions having taken on this responsibility to
the owners, but at the same time, the imple-
mentation of those mandatory actions is jeop-
ardized, because the contracting party in the
contracts with the third parties is the admin-
istrator, not the owners. In the event of ter-
mination of relationships, they are terminated
with the administrator and not with the own-
ers, but the result is that the owners will not
receive the services. In such cases, the com-
mon practice is that the owners terminate the
Administrative contract with their administra-
tor, and enter into a new administrative con-
tract with a new administrator, not confirming
the contracts with the third parties that have
already been concluded in their favor by their
previous administrator, thus leaving him or
her with financial liabilities that are, in fact,
the liabilities of the owners. Such cases take
place despite the fact that Article 1517 of the
Civil Law and the Comments to Article 2293
of the same law provide that if an undisclosed
authorized agent has concluded a bilateral
agreement in favor of an authorizing agent,
has received a full or partial execution of
the concluded contract, and the authorizing
agent has benefited from this performance,
then the authorizing agent accepts automati-
cally the obligation to fulfill the obligations of
the authorized agent without the conclusion
of a contract renewal [3., 579].

Therefore, a more beneficial situation for
the administrator is when he or she provides
all the above mentioned services as a service
provider, rather than as an authorized person.
In this case, the administrator does not en-
ter into contracts with the communal service
providers, but provides the above-mentioned
services on their own behalf (which services
are, although mandatory, not paramount, in
contrast, for example, to heat supply service,
etc.). Therefore, in this case, the provisions
of the Civil Law in the part of Authorization
contract do not apply. The content of Authori-
zation contract covers the conclusion of legal
transactions or the performance of actions
that have legal significance, but are not legal
transactions. The content of Authorization

contract may not be the actual performance
of actions [3., 574]. In cases where adminis-
trators act as service providers, they carry out
the actions described above. Thus it can be
concluded that, in terms of content, these ac-
tions are identical to the term “house servic-
ing/executive management” albeit, this term
is not mentioned in the law. In the same way
the status of the person, managing the main-
tenance of a residential building is more ap-
plicable to a residential house administrator,
albeit this term is also not mentioned in the
law. [5., 12]. The need to divide and consoli-
date these terms in the “Law on Administra-
tion of Residential Houses” was examined in
the paper “Legal necessity to separate the
concepts of ‘administrator’ and ‘residential
house maintenance manager’”.

Another condition occurs when the ad-
ministrator is entitled to sign agreements on
necessary services provision on behalf of the
owners. It should be noted that this situation
is more common and applicable in practice.
In this case, according to the Administration
Contract the administrator is assigned the
rights to act in relations with the third parties
on behalf of the owners.

The “Law on administration of residential
houses” does not contain any provisions for
the relationships between the parties and for
the responsibility of the administrator to per-
form mandatory house maintenance activities
in cases when the owners do not comply with
their financial obligations. The duty of the own-
ers to ensure adequate financing is provided in
Article 2307 of the Civil Law, and Section 10
of the “Law on residential property” [6.; 7., 4;
8., 6]. The comments on this article [3., 590]
provide for the possibility for the Administrator
to refuse to perform the assignments for which
necessary financing has not been allocated.
But this regulation is poorly implemented in
practice, in both cases where the manager
acts as an indirect agent, or as a direct agent
concluding contracts on behalf of the owners.

In cases where the administrator acts as
a service provider, taking on the obligation to
provide administrative services stipulated by
the law, he or she does not become an au-
thorized agent, but, anyway, assumes certain
financial risks.
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In cases where the manager acts as an in-
direct agent or undisclosed deputy principal,
he bears personal responsibility to the owners
and to the third parties.

In relations with the third parties, the
administrator must first settle financial obli-
gations, although, as mentioned above, the
law provides for the transfer of these obliga-
tions to the owners, which in practice leads to
lengthy court trials.

However, in all three cases, there arises a
controversial issue on the right of the admin-
istrator to stop providing mandatory adminis-
trative actions, in case of not obtaining neces-
sary financial means from the owners.

Section 14, Part 6 of the “Law on admin-
istration of residential houses” contains the
provision prohibiting the administrator to use
the savings accumulated by the residential
house owners for the following purposes:

- for covering losses resulting from the
administrator’s activities (this may refer
to the situation where the administrator
instead of spending financial means ob-
tained from the owners on the payment of
communal services spends them on other
purposes, such as repairs, etc.);

- for settling unfulfilled liabilities of the own-
ers (e.g., to the providers of communal
services, etc.).

Having analyzed the rule of law and all said
above, we can conclude that in any form of re-
lationship between residential house owners
and their administrators and according to the
norms of law, all the responsibility for proper
administration of a residential house should
be borne by its owners, but in practice, the re-
sponsibility often rests with the administrator.
None of the analyzed administration contracts
contained a provision allowing the administra-
tor to immediately terminate the contract in
the case of not obtaining the adequate financ-
ing from the owners and / or terminate the
implementation of mandatory administrative
actions until the violations are eliminated.
The important role also plays the fact that the
owners are not ready to be jointly and sever-
ally liable to the third parties for the wrongful
acts of other coowners. The law does not hold
owners under obligation to create targeted
savings to cover debts to communal service

providers. The “Law on administration of resi-
dential houses” envisages all kinds of savings
that the administrator does not have the right
to use for any debts coverage. This eliminates
the possibility of creating a special savings
fund that can be used to cover the debts of the
owners. Therefore, at present there arises a
situation, when only those companies (private
or owned by local governments) can manage
residential houses and comply with all obliga-
tions that have sufficient financial means of
their own. Such companies may invest their
own funds and thus provide a continuous pro-
cess of administration and management even
in cases when the residential house owners
do not fulfill their financial obligations. They
are able to continue until the moment when
the conditions of the contract allow them to
terminate the relationship with the owners
without prejudice to the latter. And conversely,
the administrators without sufficient amount
of financing are forced either to break the law
by not providing the required services, or sim-
ply to stop the execution of the contract, or to
begin the process of their own insolvency.

Summarizing the foregoing, it should be
noted that:

- the “Law on administration of residential
houses” is aimed at protecting the inter-
ests of residential house owners against
administrators, but obligations established
by the law for the owners, are inherently
declarative, and in practice are transferred
completely to the administrators.

- the “Law on administration of residential
houses» does not regulate the scope of
duties of residential house administrators
in case when they do not obtain necessary
financial means from the owners, and,
consequently, the law does not protect the
rights of administrators.

The main results of the present research:
Having assessed the current situation, in or-
der to avoid conflicts and lengthy court pro-
ceedings, for the best possible pre-trial set-
tlement of disputes between administrators
and owners and more precise definition of the
administrator’s responsibilities in cases of
non-receiving necessary financial means from
the owners, it is legally necessary to take the
following actions:
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at the legislative level to develop a mecha-
nism ensuring the provision of mandatory
services in situations where the owners
do not provide adequate financial means;
and to determine the scope of responsibil-
ity of both parties and the consequences
for non-compliance with legal norms;

to identify and secure the notion of “ad-
ministration” and “residential house ser-
vicing / maintenance”, and to determine
the rights and obligations of “administra-
tors” and “persons performing residential
house servicing / management”.

to revise the list of mandatory actions,
excluding a number of items, thus allow-
ing “persons performing residential house
servicing / management” to fulfill actions
of technical maintenance, running repairs
and sanitary servicing.

As a result, mandatory administrative ac-

tions will be fulfilled directly by administra-
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Summary

The problems of the present research and their topicality. In the Republic of Latvia, the
“Law on administration of residential houses” came into force on 1 January 2010. This law
provides that legal relations in the process of administration should be also governed by the
Civil law, namely, by the provisions of the section thereof on Authorization contract, but only
in those aspects that are not regulated by the “Law on administration of residential houses”.

The “Law on Administration of Residential Houses” lays residential property owners under
obligation to ensure the process of residential property administration, and to conclude an
Administration contract with an Administrator if such person is assigned to perform the man-
agement of a residential property. The same law also establishes the obligation of residential
property owners to provide the process of management with necessary financing. However, in
practice, disputes often arise between residential property owners and their administrators on
whether administrators should perform their duties as required and to carry out mandatory
managerial actions in compliance with the law and principles of administration established by
law in the situation when necessary financial means are not provided by the residential prop-
erty owners.

The goal of research was to contemplate on the need to secure legislatively the scope of
duties of residential house administrators when necessary financial means are not provided
by the owners.

Analyzing the provisions of the law related to the principles of administration and respon-
sibilities of the administrator in fulfilling the administrative task, it is impossible to make an
unambiguous conclusion on whether administrators should continue to perform their duties
and ensure implementation of actions established by the law in case of insufficient provision
of necessary financing by the residential property owners.

The main results of the research: Having assessed the current situation, in order to avoid
conflicts and lengthy court proceedings, for the best possible pre-trial settlement of disputes
between administrators and owners and more precise definition of the administrator’s respon-
sibilities in cases of non-receiving necessary financial means from the owners, it is legally nec-
essary to take the following actions:

- at the legislative level to develop a mechanism ensuring the provision of mandatory
services in situations where the owners do not provide adequate financial means; and
to determine the scope of responsibility of both parties and the consequences for non-
compliance with legal norms;

- to identify and secure the notion of “administration” and “residential house servicing
/ maintenance”, and to determine the rights and obligations of “administrators” and
“persons performing residential house servicing / management”.

- torevise the list of mandatory actions, excluding a number of items, thus allowing “per-
sons performing residential house servicing / management” to fulfill actions of techni-
cal maintenance, running repairs and sanitary servicing. As a result, mandatory admin-
istrative actions will be fulfilled directly by administrators who will be under obligation to
enter into relevant contracts on behalf of the owners. In turn, the “persons performing
residential house servicing / management” will be service providers in relation to the
owners without any opportunity to perform mandatory administrative actions;

- to introduce compulsory insurance of civil legal liability of administrators;

- tosupplement the “Law on administration of residential houses” with the norm obliging
their owners to make savings, which administrators will be able to use for the implemen-
tation of mandatory administrative actions, in cases when the owners do not provide
necessary financial means. This would help to eliminate the necessity for legal regula-
tion of the scope of responsibilities of residential property administrators in the events
of financial conflicts with the residential property owners.
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