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Protection of property rights in international law

Abstract. Protection of property rights is one of the most important priorities of any rule of law. Property
right in the modern legal literature is treated as an institution of civil society, a fundamental Institute of private
rights and it is declared as universal value. The article deals with the problems of development of the concept
of the property rights in the context of its various historical models: elementary, model of branched property,
liberal and social-oriented. The conclusion shows that in the process of integration of countries this institu-
tion has separated from the framework of national law and derives its consolidation in the international legal
instruments. According to the grounded conclusion, in international law axiological concept of property rights
has been accepted, which is based on the equality of privately owned entities, distributing the ownership of
objects that have traits of economic value and cash flow, regardless of material or nonmaterial nature, the
range of the powers of the owner, the existence of an indefinite passive range of media obligations, as well
as assignment on the State additional responsibilities for active ensuring of property rights. If the European
model of property rights is based on the value approach, the model property of the CIS countries, including
Kazakhstan, is based on the proprietary-legal concept of property rights with its traditional triad concept of
proprietary rights to possess, use and dispose of property belonging to him.

The article analyses the international standards of legal regulation of property rights, which are justified
with the modern doctrine of the property rights and the practice of the European Court of human rights: the
principle of the rule of law, the principle of balance between public and private interests, the principle of
judicial control, the principle of the autonomy of the concept of property rights, the principle of legality, the
principle of legitimate aim interference into the property rights, the principle of proportionality of the interfer-
ence into the property rights according to the aim pursued.

The following scientific problem arises: solid and consistent theory of protection of property rights is not
developed, methodological approaches for the implementation of its development are not defined in the
national and international law. It appears necessary in the international law to develop a universal treaty
standards of the property rights - for regulation of issues of property rights, the implementation of its effective
protection. In the modern period, one of the actual trends in the doctrine of property law and international ju-
risprudence is the development of an international legal institution of protection of property rights in the two -
pronged way - as an institution of international law and human rights and as a factor in the modernization of
the National Institute of the property rights.
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Ipasuma tiesibu aizsardziba starptautiskajas tiesibas

Anotacija. Ipasuma tiesibu aizsardzibai ir bitiska prioritate jebkura tiesiskuma izpausmé. IpaSumtiest-
bas musdienu juridiskaja literatura tiek traktétas ka pilsoniskas sabiedribas instituts, privattiesibu funda-
mentals instituts un atzitas par universalu vertibu.

Raksta aplikotas TpaSumtiesibu koncepcijas attistibas problémas konteksta ar tas dazadiem vésturis-
kiem modeliem: elementarais, sazarotu ipaSumtiesibu modelis, liberalais, sociali orientétais modelis.

Tiek secinats, ka valsts integracijas procesa laika Sis institlts izdalijas no nacionalo tiesibu jomas un
nostiprinajas starptautiskos tiesibu aktos.
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Ir nopamatots secinajums par to, ka starptautiskajas tiesibas pienemta ipasuma tiesibu koncepcija, pa-
matojoties uz Tpasumtiesibu subjektu vienlidzibu, TpaSumtiesibu izplatiSanos uz objektiem ar ekonomiskas
vértibas pazimém, neatkarigi no to materiala vai nemateriala rakstura, pamatojoties uz ipasnieka pilnvaram,
nenoteikta loka nes€ju pasiviem pienakumiem, ka ari pamatojoties uz papildu aktivu pienakumu piemérosa-
nu valstij, lai nodroSinatu ipaSumtiesibas.

Ja Eiropas Tpasumtiesibu modela pamata ir vértibas pieeja, tad NVS valstis, ieskaitot Kazahstanu, tas
ir balstits uz 1pasumtiesibu koncepciju, ietverot tradicionalo triades koncepciju par Tpasnieka pilnvaram un
tiesibam parvaldit, izmantot un atsavinat vinam piederoSu nekustamo ipasumu.

Raksta analizéti ipaSumtiesibu tiesiskas reguléSanas starptautiski standarti, kas nopamatoti ar misdie-
nu 1pasumtiesibu doktrinu un Eiropas tiesas praksi: tiesiskuma princips, sabiedrisko un privato intereSu lidz-
svara princips, tiesas kontroles princips, ipaSumtiesibu jédziena autonomijas princips, likumibas princips,
legitimas iejaukSanas Tpasumtiesibas princips, samériguma princips Tpasumtiesibas mérka sasniegSanas
dél.

Tiek aktualizéta zinatniska probléma: nacionalas un starptautiskas tiesibas nav izstradata vesela un
nepretruniga pasuma tiesibu aizstavéSanas teorija, nav noteiktas metodologiskas pieejas tadas teorijas iz-
strades realizacija.

Ir nepiecieSams starptautiskas tiesibas izstradat universalas vienoSanas normas par ipaSuma tiesibam,
lai varétu regulét ipaSumtiesibu jautajumus to efektivai aizsardzibai.

Paslaik viens no aktualakajiem virzieniem TpaSuma tiesibu doktrina un starptautiskaja tiesibu praksé ir
TpasSumtiesibu aizsardzibas starptautiski-tiesiska institlta attistiba divkarsa veida - ka starptautisko cilvék-
tiesTbu institits un ka Tpasumtiesibu nacionala institita modernizacijas faktors.

Atslegvardi: 1paSuma tiesibas, TpaSuma tiesibu aizsardziba, starptautiski standarti, tiesisks reguléjums,
tiesibu aizsardziba.
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3awuTa npaBa cO6CTBEHHOCTH B ME@XKAYHapPpOAHOM npaBe

AHHOTaumsA. 3almTa npaBa cOBCTBEHHOCTU ABAAETCS BaXHEWLLUM NPUOPUTETOM ALOBOro NPaBONOPAAKA.
MpaBo coBCTBEHHOCTH B COBPEMEHHOM IOPUAMUECKON AUTEPATYPE TPAKTYETCA KaK UHCTUTYT rpaXAaHCKOro 0b-
LwecTBa, GbyHAAMEHTAAbHbIM MHCTUTYT YAaCTHOTO NpaBa W NPU3HAHO YHUBEPCAABHOM LEHHOCTLIO. B cTaTthe pac-
CMOTPEHbI NPOBAEMbI PA3BUTUS KOHLENLMU NpaBa COOCTBEHHOCTM B KOHTEKCTE PA3AMUHbBIX €r0 UCTOPUUECKUX
MOAENEN: SNEMEHTAPHOW, MOAEAW PA3BETBAEHHOM COBCTBEHHOCTU, AMBEPANBHOM, COLIMANBHO-OPUEHTUPOBAH-
HOW. CAeAaH BbIBOA O TOM, YTO B MPOLECCE MHTErPaLMK roCyAapCTB AAHHbIM MHCTUTYT BBIAEAMACS M3 PaMOK
HaLMOHAABHOIO MpaBa U NMOAYYUA CBOE 3aKPENAEHUe B MEXAYHAPOAHO-NPaBOBbIX akTax. OBOCHOBAHO 3aKAto-
YyeHne 0 TOM, YTO B MEXAYHAPOAHOM NMPaBe NPUHATA LEHHOCTHAs KOHLENUUsi npaBa cOOCTBEHHOCTU, OCHOBaH-
Has Ha paBeHCTBE CyObEKTOB YaCTHOM COBCTBEHHOCTH, PACcNpPOCTPAHEHUM NpaBa COHCTBEHHOCTU Ha OOBEKTI,
obrapatoLLme NpU3HaKammu IKOHOMMUYECKON LLEHHOCTU U HAAMUYHOCTU, BHE 3aBUCUMOCTH OT UX MaTepUanbHOM
WA HeMaTepPUanbHOM MPUPOABI, LIMPOTE MOAHOMOUYMN COBCTBEHHWKA, CYLLECTBOBAHWM HEOMPEAENEHHOIO
Kpyra HOCUTEAEN MacCUBHbIX 06A3aHHOCTEN, @ TaKKe BO3AOXKEHUU Ha rOCYAAPCTBO AOMOAHUTEABHO aKTMBHbIX
obazaHHOCTEN No obecneyeHuto npaBa cobCTBEHHOCTU. Ecan eBponeickas MOAENb NpaBa cOBCTBEHHOCTH
OCHOBaHa Ha LEHHOCTHOM MOAXOAE, TO MOAEAb COBCTBEHHOCTU CTpaH CHI, B TOM uMcAe Ka3axcTaHckas, Onu-
paeTcs Ha BELLHO-NPABOBY KOHLEMNUMIO NpaBa COBCTBEHHOCTU C e TPAAWULMOHHOM TPUAAHOW KOHLENLMEN
npaBoMouni cOBCTBEHHUKA BAAAETb, MOAB30BATLCA M PACMOPSXATLCA MPUHAANEXALLMM EMY UMYLLLECTBOM.

B cTatbe npoaHanManpoBaHbl 060CHOBaHHbIE COBPEMEHHOWM AOKTPUHOM NpaBa COHBCTBEHHOCTU U NPaKTU-
koW EBponenckoro cyaa no npaBam YeAOBeka MEXAYHAPOAHbIE CTAHAAPTEI NPABOBOMO PEryAMPOBaHUA Npasa
CcOBCTBEHHOCTU: NMPUHLMN BEPXOBEHCTBA NpaBa, NPUHLUMN HanaHca NyOAMUYHBIX U YaCTHBIX UHTEPECOB, MPUHLMN
CcyAeBHOro KOHTPOAS!, MPUHLMIT @aBTOHOMHOCTH NOHATWA NpaBa COBCTBEHHOCTH, MPUHLMMN 3aKOHHOCTH, MPUHLMI
NPaBOMEPHON LEAW BMeLLaTeAbCTBa B NPaBO COBCTBEHHOCTW, MPUHLMI COPa3MEPHOCTM BMELLATEAbCTBA B
npaBo COBCTBEHHOCTU NPECASAYEMON LieAU.
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AKTyaAusupyeTcst HayuyHasa npobaema: B HaLMOHAABHOM U MeXAYHapPOAHOM MpaBe He pa3pabotaHa Lenb-
Haa ¥ HENPOTMBOPEYMBAs TEOPUA 3aLUMTbl MpaBa COOCTBEHHOCTHU, HE OMPEAEAEHBI METOAONOTMYECKHUE MOA-
XOAb! ANl OCYLLECTBAEHUSA ee pa3paboTku. MpeacTaBAseTcss HEOOXOAMMbBIM B MEXAYHAPOAHOM NpaBe paspa-
60TaTb YHUBEPCAALHYIO AOFOBOPHYKO HOPMY O MpaBe COBCTBEHHOCTH - AAS PernaMeHTalLMK BOMPOCOB npaBa
CcOBCTBEHHOCTU U OCYLLECTBAEHUA €€ 3PDEKTUBHOMN 3aALLMUTHI.

B coBpeMeHHbIV Neproa OAHWM M3 aKTyaAbHbIX HAMPABAEHUW B AOKTPUHE NpaBa COOCTBEHHOCTU U MEXAY-
HapoAHOM cyAeBHOM NpaKTUKe ABASETCA Pa3BUTUE MEXAYHAPOAHO-MPABOBOIO UHCTUTYTa 3aLLUMTHLI MpaBa cob-
CTBEHHOCTU B ABYEAMHOM KAKOYE — KaK MHCTUTYTa MeEXAYHapOAHOro mpasa npaB YeAoBeka W Kak daktopa
MOAEPHU3ALMKU HALMOHAABHOIO MHCTUTYTa NpaBa COBCTBEHHOCTU.

KntoueBble cnaoBa: NpaBo COOCTBEHHOCTH, 3allMTa npaBa COOCTBEHHOCTU, MEXAYHAPOAHbBIE CTAHAAPTHI,

npaBoOBOE peryAMpoBaHue, cnocobbl 3aLUuTbl Npasa.

Introduction
Statement of the problem and its topicality

Problems of protection of property rights in
the national and international law are investi-
gated by scientists from different countries
very fruitfully. This fact indicates that the pro-
tection of property rights is the most important
priority of any rule of law. The property right
in the modern legal literature is treated as an
institution of civil society, a fundamental Insti-
tute of private rights and it is declared as uni-
versal value.

First, the property right was regulated as
one of the basic human rights in the legal
sources of international scope: in the 17thAr-
ticle of the Universal Declaration of Human
Rights of 1948 [1, 260] and in the 1stArticle
of Protocol Nel of the European Convention
on Human Rights of 1950 [2, 266]. The prob-
lems of property rights were viewed mainly in
the framework of national law; in the modern
period they are studied by researchers in the
context of international law. In the practice of
the European Court of Human Rights the po-
tential of the basic provisions of the modern
institution of property rights are formed; stan-
dards of the institute of the property rights are
subjected to unification. As a result of judicial
interpretation common international standard
in the field of protection of property rights are
developed.

The aim of this research is to analyse the
problems of protection of property rights in the
international law.

The analysis of publications on studied
topics. The status of elaboration of modern
scientific institute of the property rights, its
content and mechanisms of protection is
characterized by a large number of compre-

hensive research of this problem. Modern in-
ternational institution of the property rights
protection has been formed on the basis of
the research of theorists and jurists throug-
hout the world. Modern authors have exami-
ned in detail the content and the protection of
property rights, the theoretical and practical
aspects of the effect of different mechanisms
of the property rights protection, the correla-
tion of international and national institutions
of property rights. Serious development of to-
pics of the property rights protection is contai-
ned in the research of D. Harris «Property prob-
lems from Genes to Pension Funds» (Kluwer
Law International, 1999), U. Mattei «Basic
Principles of Property Law: A Comparative Le-
gal and Economic Introduction (USA, 2000),
Sudre Frederic «Droit International et europe-
en des droits de 'Homme» (Paris, 1999), Go-
lay C. and Cismas L. «Legal Opinion: The Right
to Property from a Human Rights Perspective.
International Centre for Human Rights and
Democratic Development» (2010), S.S. Alek-
seyev «Property rights. Problems of theory
«(Moscow, 2010), M.K. Suleymenov «Property
rights in the Republic of Kazakhstan» (Almaty,
2006),S.V. Scryabin «Property Law» (Almaty,
2009), l.V.Mingazova «The right of proper-
ty in the international law» (Moscow, 2007),
A.V.Milkov «Legal regulation of protection of ci-
vil rights and legal interests» (Moscow, 2015),
the thesis for the degree of Doctor of Legal
Sciences |.B.Zhivikhina «Civil-law problems of
security and the protection of property rights»
(Moscow, 2006), A.V.Milkov «Legal regulation
of protection of civil rights and legal interests»
(Moscow, 2015), U.B.Filatova «Institute of
common property rights in the countries of
the Romano-Germanic legal family (Germany,
Austria, Switzerland, France and Russia: Com-
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parative-legal research)» (Moscow, 2015), the
thesis for the degree of Candidate of Legal
Sciences V.V.Starzhenetsky «The correlation
of international (European) and Russian le-
gal regulation of the institution of property»
(Moscow, 2003), M.Y.Vodkin «The problems of
the reception of Roman property rights in the
European codifications of XIX-XX centuries.»
(Kazan, 2007), P.O. Kirienkov “Protection of
property rights under the European law «(Mos-
cow, 2012), Y.G. Saveleva «The protection of
property rights as one of the fundamental
human rights (international legal aspects)»
(Moscow, 2013), Y.L. Orlova “Vindication and
legal protection of property rights and other
proprietary rights” (Moscow, 2013), etc.

However, it should be noted that in the
national and international law solid and con-
sistent theory of protection of property rights
is not developed, methodological approaches
for the implementation of its development are
not defined. It appears necessary to develop
a universal international law treaty standards
of property rights - to regulate issues of the
property rights and the implementation of its
effective protection.

The research of the problems of the proper-
ty rights protection in contemporary internatio-
nal law is based on the following methods -
historical and legal, system analysis, compara-
tive and legal, comparison and analogy, fore-
casting, etc.

Protection of property rights in the
historical retrospective

Modern international legal doctrine claims
that initially the property right was regulated as
one of the basic human rights in the legal sour-
ces of international scope: in the 17th Article
of the Universal Declaration of Human Rights
of 1948 and in the 1st Article of Protocol Nel
of the European Convention on Human Rights
of 1950. However, historical evidence suggests
that the «standards of property rights are very
ancient, more ancient than the idea of the sta-
te itself» [3, 23]. Private property as a primary
form of ownership occurs at the level of proper-
ty and social differentiation in the primitive so-
ciety [4, 175]. Genesis of the property right is
associated with the historic moment of the first

conflict over the distribution of wealth. In the
literature this structure of the property right
is called an elementary model of the property
right and regulates social relations till the era
of feudalism.

Investigating the problems of proprietary
relations, it should be emphasized that the
property right is referred to the «eternal» legal
categories that perpetuate the attitude of a per-
son to a thing (property), providing by this thing
satisfaction of different needs. The category of
property right has always attracted attention
of the civil law thought. The doctrinal notions
of the property right have passed a long evo-
lutionary path from legal naturalism (the rela-
tionship of a person to a thing) to the modern
understanding of the nature of any relations-
hip as a relationship between people. The first
in the history of political and legal thought of
the study of property rights problems were the
Roman lawyers, dedicating his research main-
ly to the interpreting the standards of private
property rights. According to the beliefs of the
Roman lawyers, property law as the attitude of
a person to a thing goes against the concept of
ownership, establishing the factual and legal
distribution of things.

The history of Roman law includes the arc-
haic era of the concept development of «relati-
ve property», which was criticized for unautho-
rized distribution of procedural features to the
material object. The property right in the era
of the laws of 12 tables is known as «Quirites’
property « - the ancient Roman property «by the
right of Quirites» (ex jure Quiritium), character-
ized by special way of acquisition (Mancipatio)
and a special suit to protect (actioauctoritatis,
the most ancient vindication).

Subsequently bonitarium (conscientious)
property was formed and it is presented in the
doctrine as an intermediate category of legal
ownership to the rightful property. In the litera-
ture is noted the importance of establishing of
the bonitarium property institution in the Ro-
man law: the owner is given subjective rights
and duties, the personal factor in the posses-
sion of the property on the property right is eli-
minated, legal grounds of possession, use and
dispose of a thing are clearly defined. Reforms
of Justinian completed the formation of the
property right in the Roman law, and already in

Nr. 4 2016

7



STARPTAUTISKAS TIESIBAS / INTERNATIONAL LAW / MEXAYHAPOAHOE NPABO

the status of a classic sample it was subjected
to the reception by the national legislations of
many countries [5, 69].

Fundamentals of the Roman law, concer-
ning the property right and other proprietary
rights, were transformed at all stages of the
evolution of the legal institution into all exis-
ting and developing legal systems. The social
function of property rights in the feudal era
underwent the transformation of the elemen-
tary model of property rights in the branched
model of property rights [6, 82-88], which was
formed into the appropriate theory for the re-
gulation of relations connected with land ow-
nership.

New content of institution of private proper-
ty was filled into the next era under the influen-
ce of historical, natural law school, when the
emergence of a conflict law situation was sta-
ted, connected with the possibility of the state
intervention in the legal sphere of autonomy
of a person as a legal subject. Liberal model
of property rights is formed, which is based on
the acceptance of private ownership as a natu-
ral law and a humanitarian value.

The later unified civil codes of France
(1804.) and Germany (1896.) substantially
completed the existing concepts of proper-
ty rights and other proprietary rights [7, 27].
The French Civil Code among the main types
of proprietary rights determines the property
rights, the right of usufruct, the right of use and
residence, servitude rights, different varieties
of bails.

Since the middle of the 19th century libe-
ral conception of property rights based on the
principle of balance between public and priva-
te interests has transformed into the model,
which is called in the literature as social-orien-
ted.

In the Civil Code of the Republic of Ka-
zakhstan the relations of property and other
proprietary rights are governed by the rules
and the provisions of Section 2 «The proper-
ty rights and other proprietary rights.» The
concept of the property rights is given in the
most general form: property right is a right of
a subject, which is recognized and protected
by the legislative acts, in his sole discretion
to possess, use and dispose of the property
belonging to him. Accordingly, the content of

the triad of property rights are disclosed. The
articles 191-195 of the Civil Code of the Re-
public of Kazakhstan differentiate the types of
property: private property as the property of ci-
tizens and non-governmental entities and their
associations; state property rights in the form
of republican and communal property; state
property rights of land and other natural re-
sources; property rights and other proprietary
rights to housing; the rights of non-owners: 1)
the right of land use; 2) the right of economic
management; 3) the right of operational ma-
nagement; 3-1) the right of limited use of so-
meone else’s target property (servitude); 4) ot-
her proprietary rights, which are stipulated by
the Civil Code of the Republic of Kazakhstan
and other legislative acts (e.g. servitude, the
subsoil use right, the right of temporary use of
land, which is in a private property, bail). To
the proprietary rights, the standards of proper-
ty rights are applied, if other standards are not
provided by law or are not contradicted to the
nature of the property law.

Modern researchers of CIS countries are
trying to raise to the macro level the idea of
the need for a more specific definition of the
logical boundaries of legal concepts - such a
necessity is determined by the establishment
and management of new social and economic
foundations through legal instruments. So, as
stated, the erosion of the concepts and defi-
nitions leads to their devaluation, the loss of
cognitive value as well as practical meaning
[8, 241]. Among the legal institutions, which
need better definition of the concept and fe-
atures, the institution of property rights and
other proprietary rights are included. Des-
pite a great number of attempts to define
the property rights, property law, its general
standard is achieved neither in the science
of civil law nor in the current legislation. The
most detailed definition of property rights as
a conglomeration of its features is shown in
a scientific classification of Y.A. Sukhanov
[9, 7, 142-146]. In general, the «category of
proprietary rights covers, firstly, the property
rights - the most widespread in terms of com-
petences property law ... Secondly, it includes
other limited (compared with the content of
the property rights) proprietary rights « [3,
309-310].
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Thus, the institution of property rights in
the process of integration of the countries has
been separated from the framework of natio-
nal law and has derived its consolidation in
the international legal acts. In the European
law main (basic) standards of property rights
have been developed, the study of which has
led to the conclusion that in the international
law the concept of values of property rights is
accepted. Specificity of the concept of values
is shown in the following features: equality of
subjects of private property, distributing of the
property rights to the objects, that have traits
of economic value and cash flow, regardless of
material or nonmaterial nature, the range of
the powers of the owner, the existence of an
indefinite number of passive obligations ow-
ners, as well as an assignment to the state of
additional active duties to ensure the property
rights.

The definition of property rights in the Re-
public of Kazakhstan has the same interna-
tional legal concept of the Institute for the ba-
sic overlap positions. However, we should pay
attention to the principle character of these
specifics. If the European model of the proper-
ty right is based on the value approach, the
model of Kazakhstan is based on the proprie-
tary-legal concept of property rights with its
traditional triad concept of proprietary rights
to possess, use and dispose of property belon-
ging to the subject.

International legal regulation of standards
and provisions of the property rights

International legal standards of property
rights protection as a universal value are inclu-
ded into many international legal acts of hu-
man rights. Problems of their application and
interpretation in the process of development
and adoption of international legal acts go out
of the frame of the domestic regulation and
cease to be the exclusive jurisdiction of the
states, obtaining the scale of the international
interest. It is logical that the powers of interpre-
ting and applying the standards and provisions
of international legal acts, containing the stan-
dards of legal regulation of property rights and
their protection, are passed to international au-
thorities. Consequently, the modern practice of

protection of property rights is carried out both
at the national legal and the international le-
gal levels. It is stated in the literature that «the
general tendency in the system of protection
of property rights of foreign persons is the gra-
dual replacement of the national mechanisms
(guarantees) by the international protection
mechanisms» [10, 6].

The doctrinal sources contain elaboration
of problems of international legal regulation of
the property rights protection in the internatio-
nal legal acts in the context of their interpre-
tation and application. Classification of inter-
national legal acts, depending on the scope,
universal and regional, is generally accepted.
Historical and legal sources of the internatio-
nal law indicate that the formation of the insti-
tute of international legal protection of proper-
ty rights at the universal level has its own
specifics. The main feature lies in the fact that
legal regulation of property relations is carried
out taking into consideration the specific sphe-
re. Here we talk about the international legal
regulation of the protection of property rights
issues in the specific groups of relations - in
the period of armed conflict in respect of the
special status of subjects (refugees, stateless
persons, women, the disabled and others).
Also we should highlight earlier conventional
sources, containing provisions on the protec-
tion of property rights - The Hague Conventions
of 1899 and 1907, which approved the prin-
ciples of inviolability of private property during
the armed conflict and have got subsequently
the development in the provisions of Geneva
Conventions of 1949. Undoubtedly, the earlier
international legal acts are of great importance
for determination of the sources of internatio-
nal legal regulation of property rights and their
protection, among them are - the Magna Carta
of 1215, the French Declaration of the Human
and Citizen Rights of 1789. Magna Carta for
the first time accepted the property right of
a free man, coupled with the need to protect
this right, thus having formed its fundamental
basis. The French Declaration proclaimed that
the right of property is inviolable and sacred.

The list of universal international legal
acts of the UN system, comprising the pro-
visions of property rights protection, opens
with the Universal Declaration of Human
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Rights and Fundamental Freedoms of 1948.
The list also includes the Convention on the
Status of Refugees of 1951, the Convention
on the Status of Stateless Persons of 1954,
the International Covenant on Civil and Poli-
tical Rights of 1966, the International Cove-
nant on Economic, Social and Cultural Rights
of 1966, the ILO Convention concerning Indi-
genous and Tribal Peoples, leading the tribal
lifestyle in independent countries, the Inter-
national Convention on the Elimination of all
forms of racial discrimination of 1965, the
International Convention on the Elimination
of all forms of discrimination against women
of 1979, the International Convention on the
protection of the rights of all migrant workers
and members of their families of 1990, Dec-
laration of Social progress and development
of 1969, the Declaration on the Rights of Per-
sons with Disabilities of 1975 and other inter-
nationally legal acts.

Thus, as international practice shows the
institution of property rights in the modern
period has been subjected to the substantial
transformation: the range of issues, concer-
ning the legal regulation of the institution and
crossing the border of domestic jurisdiction of
states, has become more extensive. Doctrinal
sources and international legal acts indicate
that the property right is approved in the field
of international legal regulation. In the litera-
ture the following fact is convincingly proved:
«for the right of property the feature of absolu-
teness is no longer characterized by the extent
to which it is admitted in the classical liberal
model ... there are significant changes in the
structure of property rights, the owner creden-
tials, there are new types of property ...”. In ge-
neral, there is the evolution of the institution
of property rights towards its broader under-
standing, which is reflected in the internatio-
nal acts, in the practice of international Judi-
cial authorities, particularly, in the practice of
the European Court of human rights and in the
international legal doctrine «[10, 4]. However,
the statement, that the doctrine still cannot
adequately describe and explain all the com-
plex interactions of relations of participants
of property relations and offer the legislator
effective legal means to resolve them, is true
[11, 6].

International and regional mechanisms
of the property rights protection

In addition to the universal means of proper-
ty rights protection, international and regional
mechanisms of the property rights protection
are also efficient means. These mechanisms in
the international law are presented as regional
and international treaties and relevant interna-
tional judicial institutional entities, whose ac-
tivity is aimed to the ensuring and protecting
of human rights. The most expressive, in our
point of view, are the provisions concerning re-
gional and international treaties, governing the
protection of property rights, and the corres-
ponding practice of the international courts:
the 1stArticle of Protocol Nel to the European
Convention on Human Rights and Fundamen-
tal Freedoms of 1950 and the case law of the
European Court of Human Rights; the 21stAr-
ticle of the American Convention on Human
Rights of 1969 and the case law of the Inter-
American Court of Human Rights; the 17thAr-
ticle of the Charter of Fundamental Rights of
the European Union and the case law of the EU
Court of Justice; Paragraph 3 of the 13thArticle
and the 14thArticle of the African Charter on
Human and Peoples’ Rights of 1981 and de-
cisions (reports about the facts) of the African
Commission on Human and Peoples’ Rights;
the 26thArticle of the Convention of the Com-
monwealth of Independent States on Human
Rights and Fundamental Freedoms of 1995;
the 31st Article of the Arab Charter of Human
Rights of 2004.

The most significant practice is the prac-
tice of the European Court of Human Rights,
which has clarified and extended the notion of
property, meaning and significance of the insti-
tution of property rights protection. The 1stAr-
ticle of Protocol Nel of the European Conven-
tion on Human Rights of 1950 guarantees the
property rights, based primarily on the princip-
le of respect of property: «Every natural or legal
person is entitled to the respect of his posses-
sions”. Further, this article regulates the stan-
dards of eviction of property, which is possible
in the strict compliance of certain conditions:
«no one can be deprived of his possessions,
except in the public interest and in terms of
the conditions, which are provided by law and
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by the general principles of international law».
The third standard of article lies in the content
of the second paragraph: «The preceding pro-
visions can not detract the right of a state to
enforce such laws as it deems necessary to
control the use of property in accordance with
the general interest or to secure the payment
of taxes or other contributions or penalties» [2,
266].

Legal regulation of the subjective proper-
ty rights is based on the international stan-
dards that have been formed in the process
of applying of a mandatory for European Sta-
tes Article 1 of Protocol Nel of the European
Convention on Human Rights of 1950 Proper-
ty Protection in the European Court of Human
Rights. The development and adoption of in-
ternational legal regulation of property rights
standards contributes to harmonization of na-
tional legal systems, and unification of the re-
gime of property rights in the modern period.

The basic international standards of
property rights protection are incorporated in
the content of the fundamental principles of
the European Convention on Human Rights:
the rule of law, the principle of balance betwe-
en public and private interests, and the prin-
ciple of judicial control. The principles above
are common to the national and international
legal systems; they are inherent to the law as a
social regulator [10, 123]. The following stan-
dards are reasonably included into the complex
of basic international regulatory standards: the
principle of autonomy of the concept of proper-
ty rights, the principle of legality, the principle
of legitimate aim interference into the property
rights, the principle of proportionality of the in-
terference into the property rights to the aim
pursued. [12, 14-15].

The rule of law does not allow a legal vacu-
um - social relations are subjected to the legal
regulation that meets the requirements of the
rule of law (provided by the law), accessibility
and foreseeing ability, legal certainty of the
established rules of conduct, and efficiency of
the guaranteed subjective rights.

In the doctrinal sources it is proved that
«rom the point of view of the conformity of
the objectives and results, the legal regula-
tion must satisfy the requirement of balance
of public and private interests. This require-

ment specifies the limits of intervention in the
private relations that arise from the relations-
hip of the state and civil society: 1) the state
may restrict the right of property in the public
interests, but 2) the public interests should
not overwhelm the interests of individuals or
neutralize them, and 3) an individual should
not be imposed with an excessive burden as
a result of restriction of property rights» [13,
94]. International court can assess the activity
of all authorities in the constitutional system
of the power separation. In this case the court
takes into account forms of intervention: dep-
rivation, control measures (and others), as
well as other factors such as socio-economic
situation, position of the property owners, the
taken procedures, terms, during which restric-
tions are applied. Depending on the complex of
conditions, the «requirement of the balance of
interests will imply a differentiation of legal re-
gulation under the specific factual circumstan-
ces» [13, 94]. A great emphasis is attached to
the deprivation of property, which takes place
only on the legal grounds [14, 527]. There is
a trend of transition from general customary
law of State responsibility to the contractual
regulations and other special mechanisms:
compensation issues are resolved at the level
of bilateral treaties, the resolution of disputes
by international arbitration has the priority, and
insurance against commercial risks is carried
out [15, 778].

Judicial control contributes to the ensuring
of the rule of law and the proper level of balan-
ce of interests. Judicial control is a function,
which is realized by the national courts and the
judicial authorities of international scope for
the protection of subjective rights in the speci-
fic cases. The judicial authorities in the modern
period of the development of the international
community are raised to the rank of control
subjects, ensuring its legitimacy. The result of
judicial review is the imposition of obligatory
act of justice, called for the legal resolution of
the dispute between the parties [16, 188].

The mechanism of action of judicial control
in the international law is conditioned by the
presence in the subject, the right to access to
the court, the right to a fair trial, due process
guarantees and a binding judgment decision
(the 7th and 28thArticles of the Universal Dec-
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laration of Human Rights of 1948 [1, 259, 263]
and the 6thArticle of the European Convention
on Human Rights of 1950 [2, 83]). Thus, the
property rights are provided from the position
of an integrated approach to the legal regula-
tion of this institution. Analysing the problem
of property rights protection in the context of
the European Convention on Human Rights of
1950, the ratio of the 1stArticle of Protocol Nel
and the 6thArticle of the Convention should
be emphasized as binding interdependent
parts of the internationally legal standards of
property rights regulation. In the practice of the
European Court of Human Rights the trend is
formed and approved according to the conside-
ration of a particular dispute between an indi-
vidual and the state, and all efforts are aimed
at the protection of the individual by extending
the scope of the 6th Article of the Convention.
It should be noted that the scope of the 1stAr-
ticle of Protocol Nel and the 6thArticle of the
Convention coincide with rare cases of contro-
versy exceptions when public element is com-
pletely dominated. The need to consider the
public interest in the restriction or limitation of
judicial control occurs when the subject of the
dispute is the issue of the payment of taxes, or
in accordance with principles of international
law (judicial immunity of the state, internatio-
nal organization).

Conclusion

Having emerged in the archaic times, the
concept of property rights in the historical ret-
rospective was subjected to modernization and
was transformed into the hypostasis of diffe-
rent models: elementary, branched property,
liberal, and social-oriented.

The analysis of the historical and legal de-
velopment of the institution of property rights
leads to the conclusion that in the process
of integration of the countries this institution
has been separated from the framework of

the national law and derives its consolidation
in the international law acts. The research of
standards of property rights developed in in-
ternational law, particularly in the European
law, provides the basis to the conclusion that
in the international law axiological concept of
property rights has been accepted based on
the equality of subjects of private property, dis-
tribution of the property rights to the objects
that have traits of economic value and cash
flow regardless of their material or nonmaterial
nature, the range of the powers of the owner,
the existence of an indefinite number of passi-
ve obligations of owners, as well as an assig-
nment to the state of additional active duties
to ensure the property rights. If the European
model of the property rights is based on the va-
lue approach, the model of Kazakhstan is ba-
sed on the proprietary-legal concept of proper-
ty rights with its traditional triad concept of
proprietary rights to possess, use and dispose
of property belonging to the subject.

In the modern doctrine of property rights
and the practice of the European Court of hu-
man rights the basic international standards
of legal regulation of property rights are de-
termined: the principle of the rule of law , the
principle of balance between public and pri-
vate interests, the principle of judicial control,
the principle of the autonomy of the concept
of property rights, the principle of legality, the
principle of legitimate aim interference into
the property rights, and the principle of propor-
tionality of the interference into the property
rights according to the aim pursued.

Thus, it can be summarized: in the modern
period one of the most actual trends in the
doctrine of property law and international ju-
risprudence is the development of the interna-
tional legal institution of protection of property
rights in a two-pronged way - as an institution
of international law of human rights and as a
factor of modernization of the National Institu-
tion of property rights.
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