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Right of Superficies:
Solution for Dualistic Property Problem

Abstract. In accordance with the Civil Law of the Republic of Latvia a building erected on land and firmly
attached to it shall be recognised as a part thereof, but after the restoration of independence of the Republic
of Latvia a dualistic system of property was made as a result of the land reform and privatisation. With recog-
nition of exception from the Latvian Civil Law, the land and the building on it became two separate properties
with two separate owners. Accordingly, such legal relationship developed as mandatory lease.

Mandatory lease in cases when property rights to land were restored to previous owners or their heirs, but
apartments in apartment buildings which were built on these lands, were privatised by persons who already
lived in them was the main problem which the legislature tried to solve for a long period of time. A new institu-
tion, the right of superficies, introduction in the Property Law, was offered as the solution for dualistic property
problem which will enter into force on January 1st 2017.

The paper analyses the regulation of the right of superficies with a purpose to determine whether the
introduction of such an institute in addition to already existing rights to another’s property will prevent the
existence of a mandatory lease.
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Apbiuves tiesiba ka dalita ipasuma
problemas risinajums

Anotacija.Saskana ar Civillikumu uz zemes uzcelta un cieSi ar to savienota €ka atzistama par tas dalu,
tacu péc Latvijas Republikas neatkaribas atjaunoSanas zemes reformas un privatizacijas procesa rezultata
izveidojas tads tiesibu institlts ka dalitais ipaSums. Atzistot iznémumu no Civillikuma, zeme un uz tas uzcelta
€ka kluva par diviem pilnigi patstavigiem ipaSuma objektiem. Tadéjadi izveidojas tadas tiesiskas attiecibas
ka piespiedu noma.

Piespiedu noma gadijumos, kad bijusajiem Tpasniekiem vai vinu mantiniekiem atjaunoja vinu ipaSuma
tiesibas uz zemi, tacu dzivokla TpaSumus daudzdzivoklu dzivojamajas majas, kuras bija uzceltas uz Sadam
zemém, laujot privatizét tam personam, kuras tajos dzivoja, bija galvena probléma, kuru ilgstoSi centas
atrisinat likumdevéjs. Ka risinajums dalita Tpasuma problémai tika piedavata jauna tiesibu institlta - apbuves
tiesibas - tiesiska reguléjuma ievieSana, kas stasies spéka 2017.gada 1.janvari.

Darba tiek analizéts apbuves tiesibas reguléjums ar mérki noskaidrot, vai Sada tiesibu instituta ievieSana
[ldztekus jau pastavoSajam tiestbam uz citu lietu novérsis piespiedu nomas tiesisko attiecibu pastavésanu.

Atslegvardi.Lietu tiesibas, ipaSums, dalitais ipaSums, piespiedu noma, apbuves tiesiba.
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JlueHe Bumona, mazucmpaHm
Banmutickas MexdyHapoOHas Akademus
Puea,/lamsus

MpaBo 3acTPOUKH KaK pelueHHe npobrembl
pPa3AeAeHHOro MMyLiecTBa

AHHOTauua. B cootBetcTBMM C [paXpaHCKMM 3aKOHOM, MOCTPOEHHOE Ha 3eMAe 3AaHMe, a Takxke
dyHAAMEHT, MPU3HaETCs 3eMeAbHOM YacTbio. [TocAe BOCCTAHOBAEH U HE3aBUCUMOCTU AaTBUICKOM Pecnybanku,
B pesyAbTate 3eMenbHOM pedopMbl M npouecca npuBatM3aumy, 06pa3oBancs TakOM MPaBOBOM MHCTUTYT,
KaK paspeneHHOe MMYLLECTBO. B pesynbtate npu3HaHWA MCKAOUEHMA U3 [paXKAaHCKOro 3akoHa, 3eMAA U
NOCTPOEHHOE Ha 3EeMAEe 3AaHME CTaAWM ABYMS COBEPLUEHHO CaMOCTOSATEAbHbIMU O6beKTaMu COHCTBEHHOCTH.
MoatomMy cHOPMUPOBAANCH TaKUE NPABOBbLIE OTHOLLEHWSA, Kak NPUHYAUTEAbHAS apeHAa.

MpuHyAUTEABHAA apeHAa B CAyYanX, KOrAa Y ObiBLIMX BAAAEABLEB M UX HACAEAHWKOB ObIAM BO30OHOBAEHbI
npaBa Ha COBCTBEHHOCTb 3EMAM, HO MPW TOM paspeLleHa NpuBaTM3aUmMsa KBapTMP TeM NepcoHaMm, KoTopbie
XWUAU B MHOTOKBAPTUPHbBIX XMUABIX AOMaX, KOTOpble ObIAM MOCTPOEHbI HA TaKMUX 3EMASAX, ABAAETCA OCHOBHOM
NpobAEMOW, KOTOPYHO AOAFO MbITAACs PELLWTb 3aKOHOAATEAb. B kauecTBe pelleHrsa npobAeMbl Pa3AeAeHHOro
UMYLLIECTBA NPEANOXEH HOBbIV NPaBOBOK MHCTUTYT - [paBo 3aCTPOMKU — BBEAEHME NPABOBOI0 PEryAMpoBaHus,

KOTOpoe BCTynaeT B cuny ¢ 1 suBapsa 2017 ropa.

B paboTe aHaAM3MpyeTcA PeryAMpoBaHWe MnpaBa 3acTPOWMKM C LEAblD y3HaTb, Kak BBEAEHME 3TOro
NpaBOBOro0 MHCTUTYTa OyAeT B3aMMOAEWCTBOBATb YXE C CYLIECTBYHOLIMM 3aKOHOAATEABCTBOM, @ HaAWuue
NPaBOBbIX OTHOLIEHWI NPEeAOTBPATUT CAyYan NPUHYAUTEABHOW CAQUYM BHAEM.

KAaloueBble croBa. BeliHoe NpaBo, pasaeneHHOe MMYLLECTBO, NPUHYAUTEAbHAS aPEHAA, MPaBO 3aCTPOMKH.

Petijuma temas problematika un
aktualitate

Latvijas Republikas Satversmes 105.pants
paredz ikviena tiesibas uz Tpasumu. Ipasumu
nedrikst izmantot pretgji sabiedribas interesem.
Ipasuma tiesibas var ierobezot vienigi saskana
ar likumu. Ipaduma piespiedu atsavina$ana sa-
biedribas vajadzibam pielaujama tikai iznému-
ma gadijumos uz atseviSka likuma pamata pret
taisnigu atlidzibu. [1.] No minéta panta izriet, ka
persona, kurai pieder Tpasums, tiek nodrosina-
tas tiesibas netraucéti izmantot 1pasumu, sa-
vukart citam personam tiek uzlikts pienakums
atturéeties no Tpasnieka traucéSanas. Janis Ro-
zenfelds norada, ka 1pasums ir subjektiva civila
tiesiba. Tiesibas uz 1pasumu ir svarigs cilveka
pamattiesibu elements. [2., 57] ArT Civillikuma
968.pants paredz, ka uz zemes uzcelta un cie-
Si ar to savienota €ka atzistama par tas dalu.
[3.] TaCu 1992.gada 1.septembri speka stajas
likums ,Par atjaunota Latvijas Republikas 1937.
gada Civillikuma ievada, mantojuma tiesibu un
lietu tiesibu dalas speka stasanas laiku un kar-
tibu”, kur 14.panta pirmaja dala tika noteikts iz-
neémums iepriekS minéta Civillikuma panta pie-
meroSanai, ja éka uzcelta (likumigi ieguta cita

veida) 8Sim nolukam saskana ar taja laika speka
esoSajiem likumiem pieSkirtaja zemes gabala,
bet IpaSuma tiesibas uz So zemes gabalu atjau-
notas bijusajam TpasSniekam vai vina mantinie-
kam (tiesibu parnemeéjam). [4.] Saja gadijuma
tika atzits, ka zeme un uz tas uzcelta €ka ir divi
pilnigi patstavigi 1pasSuma objekti, izveidojot
tadas tiesiskas attiecibas ka piespiedu noma.
Piespiedu nomas tiesisko attiecibu pastavéesa-
na dalita paSuma gadijuma ir ta problema, kuru
vairakus gadus centas atrisinat likumdevejs.
Jau 2008.gada Janis Rozenfelds pétijuma
Tieslietu ministrijai par Civillikuma Lietu tiesi-
bu dalas (ceturtas, piektas, sestas un septitas
nodalas) modernizacijas nepiecieSamibu no-
radija uz dalita TpaSuma situacijai raksturigu
institttu (mantojama noma, apbuves tiesibas)
vai Tpasumtiesigs lietojums ievieSanu ka vienu
no iespéjamiem veidiem, ka nodroSinat prieks-
noteikumus dalita TpaSuma atrisinasanai ar
tradicionaliem, plasakai internacionalai juristu
sabiedribai pazistamiem panémieniem. [5., 5]
Probléma saasinajas starp dzivok|u ipasniekiem
daudzdzivoklu majas un zem tam esosSo zemju
pasniekiem, jo zemes kadastralajai vertibai
piesaistita nomas maksa, tai paaugstinoties, ari
pieauga, radot papildus izmaksas dzivok|u 1pas-
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niekiem. Likumdevéja risinajumi, kuri noteica
gan pienakumu maksat noteiktu nomas maksu
(noteikts procents no zemes kadastralas verti-
bas), gan atlidzinat nekustama ipasuma nodok-
la par zemi maksajumu zemes TpasSniekam, rai-
sija neapmierinatibu gan zemes Ipasnieka, gan
dzivok|u 1pasSniekos. Ka rezultata Satversmes
tiesa vairakkart izvertéja dazadu specialo liku-
mu tiesibu normu atbilstibu Latvijas Republikas
Satversmei. Arm Ministru kabinets k|uva aizvien
apnemigaks ne tikai izbeigt dalito ipaSumu, bet
art modernizét Civillikumu, paredzot arl jauna
tiesibu institata, t.i., apblves tiesiba, ievieSa-
nu Lietu tiesibu dala. 2013.gada 15.maija Sa-
eimas Prezidijam tika iesniegts likumprojekts
»Grozijumi Civillikuma”, kurS noteica apbives
tiesibas tiesisko reguléjumu. [6.] Grozijums Ci-
villikuma tika pienemts Saeima tresaja lasijuma
2015.gada 5.marta, paredzot ta stasanos spe-
ka 2017.gada l.janvari. [7.]

Petijjuma merkis

Apbuves tiesiba jeb superficies ir sens lietu
tiesibu instituts, kas vispirms izcelas Roma. [8.,
65] Tacu Latvijas tiesibu sistémai ta ir novitate,
kuras reguléjums ir izveidots teoretiski, pamato-
joties uz citu valstu pieredzi un izveidoto apbu-
ves tiesibas tiesisko reguléjumu. Lidz ar to darba
meérkis ir noskaidrot, vai $ada tiesibu instituta
ievieSana lidztekus jau pastavoSajam tiesibam
uz citu lietu noversis piespiedu nomas tiesisko
attiecibu pastavesanu, analizejot tas pienemto
tiesisko reguléjumu Latvijas Republika.

Darba rakstiSana ir izmantotas Sadas zinat-
niskas pétniecibas metodes: analizes, saldzi-
nosa, logiska, sistémiska un vésturiska metode.

Petijuma temas analize

Pedejos gados par tému ,Apbuves tiesiba ka
dalita 1pasuma problémas risinajums” ir rakstr-
jusi vairaki autori, kuri art ir izteikuSi savu vie-
dokli par to, kadam butu jabut apbuves tiesibas
tiesiskajam reguléjumam un kadas problémas
varétu but pienemta regulejuma piemerosana.

2012.gada 18.decembri zurnala ,Jurista
vards” tika publicéts Jana Rozenfelda raksts
Jpasuma fiziskas vienotibas (ad caelum) en-
tropija Latvijas tiesibas”, kur vin$ norada, ka at-
Skirtba no vairuma musdienu likumu Civillikums

formali nepielauj nekadas atkapes no paSuma
fiziskas vienotibas, bet Civillikuma deklarétais ir
krasa pretruna ar tiesisko realitati. J.Rozenfelds
arm uzsver, ka ad caelum ka TpasSuma fiziska
nedalamiba, tapat ka ad caelum pretstats -
pasuma fiziskas vienotibas entropija, attiecas
nevis uz faktisko Tpasuma nedalamibu, bet ja-
saprot ka juridiska konstrukcija, kuras pamata
ir pienemums, ka jebkura kermeniska lieta ka
pasuma objekts tiek saprasta ka nedalama, ja
vien nepastav specifiska atruna, kas norada uz
pretéjo. Ipaduma fiziskas vienotibas prasiba cie-
Si saistita art ar noteikumu, ka jebkuras €kas un
citas buves, kas nesaraujami saistitas ar zemi
uzskatamas par tas dalu (superficies solo cre-
dit). ST saistiba izpauZas tadéjadi, ka ad caelum,
kas noteic TpasSnieka suvereno varu par gaisa
telpu un pazemi, nevarétu pastavet, ja vienlai-
kus tiktu pielauta jebkadu atseviSku 1paSuma
tiesibu pastavesana uz kaut kadiem objektiem,
kas pastavigi saistiti ar So zemi. Atjaunojot Ci-
villikumu un censSoties panakt taja ietverta |oti
radikala ad caelum principa saskanoSanu ar
tolaik pastavoso nepilnigi reguléto Tpasuma sis-
tému, kam bija raksturiga loti dzila horizontala
saSkeltiba, tika izveidota sistema, kas So eso-
sas sistemas nepilnibu nevis novérsa, bet vel
padzilinaja. J.Rozenfelds secina, ka prakse ipa-
Suma fiziskas vienotibas ierobezojumu, seviski
Jznémumu”, sistema izradijusies parsteidzosi
dzivotspé€jiga, neraugoties uz tas vismaz sakot-
néji ieceréto ,pagaidu” raksturu. Pastavosa da-
[1ta TpaSuma tiesiskas reguléSanas mehanisma
trukumi ir acimredzami - tie izpauzas ka ,divi
viena” fikcija, jo ir skaidrs, ka daba nav iespé-
jamas divas pilnvertigas Tpasuma tiesibas, vie-
na uz zemi, otra - uz Sis pasas zemes novieto-
to eku. Dalita 1pasuma izbeigSana ar likumu ir
problematiska, nemot véra, ka iepriek§ mineto
Tpatnibu dél jebkura no divam dalita ipasuma
sastavdalam Latvija kvalificéta ka pilnigi patsta-
vigs Tpasums un tade| dalita ipaSuma izbeigsa-
na neizbégami saistita ar patstavigi eksistéjosa
TpaSuma tiesibu izbeigsanu. Vins ari vélreiz uz-
svéra vispirms nodroSinat adekvatu esosas sa-
rezgitas situacijas juridisku noregul&umu, kas
atbilstu kadai no vesturiski un ari starptautiski
atpazistamajam formam - apbuves tiesibam,
ilgtermina (mantojamai) nomai, servitutiem -,
pirms kerties pie ,dalita ipaSuma” faktisko seku
likvidéSanas. [9., 10-11, 14-15]
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A.Grutups, komentgjot Civillikuma 968.pan-
tu, norada, ka pats Civillikums, neatkarigi no
TpasSuma reformas raditiem izneémumiem, paredz
zemes un uz tas atrodoSos €ku un buvju ka divu
patstavigu 1pasuma objektu eksistenci, atsau-
coties uz Civillikuma 993.panta treSo dalu, kas
paredz, ka uz Tpasnieka vardu ka jauna hipotéku
vieniba jaieraksta katrs nekustams ipasums, kas
nav cita tada 1pasuma piederums. [10., 42]

Autores ieskata zeme un uz tas atrodosas
€kas un buves var but ierakstitas zemes grama-
tas ka divi patstavigi ipaSuma objekti, tacu Sada
gadijuma butu jabut Tpasuma tiesibu sakritu-
mam viena persona. Ir gan ari gruti iedomaties,
kados gadijumos uz vienas zemes atrodosas
€kas un buves butu jaatzist par patstavigiem
TpaSuma objektiem, ja TpaSuma tiesibas uz vi-
siem objektiem pieder vienai personai.

2013.gada 3.decembra raksta ,Apbuves
tiesiba” zurnala ,Jurista Vards” Janis Rozen-
felds izsaka savu viedokli par Saeimas Prezi-
dijam 2013.gada 15.maija iesniegto likumpro-
jektu ,Grozijumi Civillikuma”. Vin$ uzsver, ka
paredzetajam apbuves tiesibas reguléjumam
ir maz kopiga ar 2008.gada péetijjuma Tieslietu
ministrijai par Civilllkuma Lietu tiesibu dalas
(ceturtas, piektas, sestas un septitas nodalas)
modernizacijas nepiecieSamibu izteiktajiem ie-
rosinajumiem. J.Rozenfelds iebilst pret apbuves
tiesibu attiecinasanu uz kaut kadu vienu noteik-
tu Tpasuma tipu, jo tads ierosinajums neizriet
nedz no pasas apbives tiesibas reguléjuma
idejas, nedz no mérka Sadi noregulét dalita 1pa-
Suma problému, nedz art no tiem paraugiem,
kurus ieteicams nemt par pamatu mineétajiem
likuma grozijumiem. Vins atzist, ka ar ,ievieSa-
nu” vin$ bija domajis ne vairak ka adekvatu ju-
ridiski korektu apziméjumu lietoSanu attieciba
uz noteikta veida tiesiskajam attiecibam, kas
palidzetu saprast, ka atrisinat radusos situaciju
daba. Terminologija palidz definét paradibu, kas
japarveido, ka an palidz saprast, vai tas vispar
jadara. Celoni neapmierinatibai ar esoSo situa-
ciju, kas it ka verojami gan zemes Ipasnieku,
gan €ku Tpasnieku puseg, ir abu pusu parspiléeti
optimistiskos ieskatos par savu tiesibu saturu
un notikumu attistibas perspektivu. Sads opti-
misms balstas uz maldigo parliecibu, ka ikkat-
ram no viniem ir pilnas, ne ar ko neierobezotas
tiesibas. Lidz ar to jedzienu definéSana ir ne-
piecieSama, lai pareizi pozicionétos, apzinatos,

ka Sada 1pasuma saSkelSana nav unikala, bet
tai pastav noteikts apziméjums, kas pazistams
kopS gandriz neatminamiem laikiem, ta iespé-
jams, palidzetu saprast gan zemes, gan €ku
lietotajiem, ka Sie divu tiesibu savstarpéjie ap-
grutinajumi ir labakais, kas viniem ir, tas 1pasi
attiecas uz zemes pasnieku, kuram ir pastavigs
ienakums. [11., 15-16]

Ar1 Daina Ose 2013.gada 3.decembra publi-
kacija ,Apbuves tiesibu ieklausana Civillikuma”
Zurnala ,Jurista Vards” uzsver, ka Sada regule-
juma izstradasana neatrisina jau esoSo dalita
Tpasuma pastavesanu, kas ir veidojies divdesmit
gadu garuma. Siem gadijumiem ir nepieciesams
atseviSks specialais regulejums, kas rezultata
sasniegtu Civillikuma nostiprinata nekustama
Tpasuma - zemes un €kas vienotibu. [12., 22]

Autore piekrit J.Rozenfelda izteiktajam ie-
bildumam par apbuves tiesibas pielauSanu uz
noteiktu Tpasuma tipu, kas tada redakcija tika
pienemts un izsludinats. Ta ka pienemtais re-
guléjums ir versts, lai noverstu turpmaku dali-
ta TpaSuma pastavésanu, tad autore Saubas,
vai esoSie €ku un zemju zem tam TpasSnieki
apbuves tiesibu attiecinas uz savu situaciju un
samierinasies ar ierobezotajam Tpasuma tiesi-
bam. D.Oses izteiktais priekslikums par atsevis-
ka speciala reguléjuma izveidi, lai izbeigtu eso-
So dalito TpaSumu, ir dal€ji realiz€jies, jo 2015.
gada 1.oktorbri Saeimas prezidijam ir iesniegts
likumprojekts ,Piespiedu dalita 1pasuma tiesis-
ko attiecibu privatizetajas daudzdzivok|lu majas
izbeigSanas likums” un ir iesniegti art groziju-
mi likuma ,Par valsts un pasvaldibu dzivojamo
maju privatizaciju”.

Annija Svemberga 2013.gada raksta ,Biit
vai nebut dalttam TpaSumam Latvija” Zurnala
LJurista vards” uzsver atSkiribas starp ta saukto
piespiedu dalito 1paSumu un brivpratigo dalito
Tpasumu. Piespiedu dalitais Tpasums ir izveido-
jies uz likuma pamata, bez zemes un éku Tpas-
nieku gribas izteikuma par savstarpgjo tiesisko
attiecibu nodibinasanu (vienigais gribas izteik-
Sanas elements Sai situacija ir bijis gadijumos,
ja zemes Tpasniekam ir bijusi iespéja izveleties
starp vesturisko zemes gabalu vai kompensaci-
ju par to). Brivpratiga dalita fpaSuma gadijuma
dalito TpaSumu zemes un €ku Tpasnieki ir izvei-
dojusi brivpratigi, nosledzot zemes nomas ligu-
mu. A.Svemberga uzskata, ka dalitais TpaSums
Latvijas Republika - gan piespiedu, gan brivpra-
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tiga dalita ipasuma formas - ir tik dzili iesakno-
jies un pastav tik daudzskaitligi, ka doma par
ta pilnigu izbeigsanu ir utopija. Ir atbalstama
nostaja par talaku dalita ipaSuma nepielausanu
attieciba uz dzivojamam majam. Tacu attiecl-
ba uz nedzivojamam ékam dalttais Tpasums ir
musdienu ekonomiskas realitates nepiecieSa-
miba, un jaizverte, vai tieSam vél 21.gadsmita
sakuma ir nepiecieSams principiali turéties pie
pretfeodalisma ideologijas un nelaut attistities
musdienu tehnologijam atbilstodam regul&ju-
mam. A.Svemberga pielauj, ka terminologiski
japiemeklé cits apzZimeéjums, nevis ,apbuves tie-
siba”, ka tas ir Sobrid izstradataja redakcija, it
pasi, ja apziméjumam ,apbuves tiesiba” ir jau
izveidojies saturs, Tpasi tiesibu teorétiku aprin-
das. Vina piedavaja lietot tadus apzime&jumus
ka ,terminéts eku 1pasums” vai ,komercapbi-
ves tiesiba”. [13., 23, 27-28]

A autore uzskata, ka apziméjuma ,apbu-
ves tiesiba” vieta varéja lietot kadu citu apzimeé-
jumu, ka saturs butu definéjams, tacu ar ne-
maldinatu. Autore jau raksta sakuma ka dalita
Tpasuma galveno problemu uzsvéra piespiedu
nomas tiesisko attiecibu izveidoSanos un pa-
stavesanu, lidz ar to vina piekrit A.Svembergas
skaidrojumam par ta sauktajiem piespiedu dall-
to TpaSumu un brivpratigo dalito ipaSumu.

Janis Rozenfelds izteica savu viedokli ar
jau par pienemto apbuves tiesibas reguléjumu
2016.gada 12.janvar publikacija , Apbuves tie-
sibas reguléjums Latvija - grozijumi Civillikuma”
zurnala ,Jurista Vards”. Vins atzist, ka grozijumi
ir svarigs jauninajums, jo pirmo reizi Latvijas tie-
sibas paredz patstavigi, t.i., neatkarigi no apgru-
tinatas lietas Tpasnieka, atsavinamu tiesibu uz
cita lietu. Vins vér§ uzmanibu uz apbuves tiesi-
bas satura parlieku lielas atkaribas no to nodi-
binosa liguma satura. Dala no apbuves tiesibas
absollta, t.i., jebkurai personai saistosa, satu-
ra, pieméram, apbuves tiesibas nodibinasanas
un izbeigsanas bridis vai pastavéSanas ilgums,
reguléta lakoniski, tadé| atstaj plasu vietu in-
terpretacijai. Sads reguléjums paver iespéjas
neskaidribam par apbuves tiesibas apjomu un
var skart apbuves tiesibu nodibinoSaja liguma
neiesaistitas personas tiesibas. Dala no jautaju-
miem, kas neattiecas uz pasSu apbuves tiesibu,
bet gan uz Sis attiecibas dalibnieku savstarpé-
jam, iekSejam attiecibam, reguléta loti skrupu-
lozi. J.Rozenfelds atzime, ka tas, ka apbuves

tiesiba attiecinama tikai uz nedzivojamo €éku
(bavi) neizbegami piesaistis papildu adminis-
trativos resursus, kas nepiecieSami, lai noteiktu
€kas tipu. Tas, ka apbuves tiesiba nevar rasties
citadi ka vien liguma rezultata, ir vél viena gruti
izskaidrojama un praktiski neattaisnota likum-
devéja kaprize. Dazas no grozijjumu normam,
pieméram, par apgrutinata zemes gabala, ka
arl apbuves tiesiga tiesibu apjomu, paver iespée-
ju dazadiem tulkojumiem. [14., 14]

Autore liela meéra piekrnt J.Rozenfelda iz-
teiktajiem secinajumiem un iebildumiem,
tacu apbives tiesibas rasanas uz liguma pa-
mata nav likumdevéja kaprize, bet saistita ar
A.Svembergas izdalito brivpratigo dalita Tpasu-
ma veidu, kur zemes un €kas TpasSnieka gribas
un tiesisko attiecibu izveidoSana ir notikusi sa-
skana ar nomas ligumu. Tacu, apbuves tiesibu
attiecinot tikai uz kadu noteiktu eku veidu, tiek
ierobezotas zemes 1pasnieka tiesibas rikoties ar
savu 1pasumu, slédzot nomas ligumu, kura ie-
tverta atlauja buvet dzivojamo eku.

Secinajumi

Analizejot pienemto apbuves tiesibas re-
guléjumu Latvijas Republika un dazadu autoru
publikacijas par So tému, autore nonaca pie vai-
rakiem secinajumiem.

Pirmkart, dalitaja Tpasuma ir jaizdala pie-
spiedu dalttais ipaSums un brivpratigais dalitais
Tpasums.

Otrkart, piespiedu nomas tiesiskas attiecibas
veidojas piespiedu dalita ipaSuma gadijuma.

Treskart, pienemtais apbuves tiesibas regu-
Iejums noversis piespiedu nomas tiesisko attie-
ctbu turpmaku pastavésanu, tacu tas neatrisina
jau pastavosas piespiedu nomas tiesiskas attie-
cibas.

Ceturtkart, apziméjums ,apbuves tiesiba”
pienemtajam reguléjumam nav atbilstoSs vis-
parpienemtajam apbuves tiesibas saturam.

Piektkart, apbuves tiesibas reguléjuma pa-
mata ir ideja par tiesiska reguléjuma nepiecie-
Samibu brivpratigajam dalitajam 1paSumam.

Sestkart, apbuves tiesibu attiecinot tikai uz
kadu noteiktu éku veidu, tiek ierobezotas zemes
pasnieka tiesibas rikoties ar savu ipasumu.

Septitkart, pienemtais apbuves tiesibas re-
guléjums vairakos gadijumos pielauj plasas inter-
pretacijas iespéjas, kas sarezgis ta piemérosanu.
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L. Vitola

Summary

In accordance with the Civil Law of the Republic of Latvia a building erected on land and firmly
attached to it shall be recognised as a part thereof. A dualistic system of property was made as a
result of the land reform and privatisation after the restoration of independence of the Republic of
Latvia and the restoration of its legal system. The dualistic system of property allows so to speak
a parallel existence of separate ownership rights: to the building and to the land. It is based upon
the presumption that two sovereign ownership rights linked to one and the same spatially delimited
object are possible. The fact that by encumbering the land with someone else’s property rights to a
building on the same land, the land owner is entitled to compensation by the building’s owner was
a reason why such relationship was named mandatory lease.

Mandatory lease payment was defined by legal regulations which were revised repeatedly be-
cause the Constitutional Court repeatedly admitted that previous amendments violated property
rights protected by Section 105 of the Constitution of the Republic of Latvia and therefore was in-
valid. Therefore, the mandatory lease in the dualistic system of property were main problems which
Latvian legislature had to solve as soon as possible.

Already in 2008 J. Rozenfelds in his research commissioned by the Ministry of Justice with the
goal of improvement to the legislation stressed the necessity of introducing new institutions—the
long lease (emphyteusis) or the right to erect a building on another’s land (superficies). Finally, the
legislature decided in favour of superficies introduction in the Property Law as the solution for dua-
listic property problem and it will enter into force on January 1st 2017.

Superficies is not a new legal regulation, it is already mentioned and used in Roman law, but for
the legal system of the Republic of Latvia it is a new institution which was arranged in accordance
with the experience of other countries. Thereby the main objective of the paper is to determine whe-
ther the introduction of such an institute in addition to already existing rights to another’s property
will prevent the existence of a mandatory lease by analysing the regulation on superficies of the
Republic of Latvia.

The author not only discusses the regulation on superficies, but also several publications about
this theme written by various authors in the last five years. All authors support the introduction of
the regulation on superficies in the Property Law of the Republic of Latvia, but two of them have
different views on how it needed to be formulated. J. Rozenfelds points out the difference between
superficies content in general (in Roman law) and superficies content in the legal regulation system
of the Republic of Latvia. A. Svemberga appeals for separation of a compulsory dualistic system of
property and a voluntary dualistic system of property expressing her support to the voluntary dua-
listic system of property.

In the process of writing this paper the author came to several conclusions which will be stated
in the following sentences. Firstly, it is necessary to distinguish between the compulsory dualis-
tic system of property and the voluntary dualistic system of property. Secondly, the regulation on
mandatory lease takes shape in the case of the compulsory dualistic system of property. Thirdly,
the accepted regulation on superficies in the Republic of Latvia will avert further existence of the
mandatory lease, but it does not solve the problem of already existing mandatory lease. Fourthly,
the name ,superficies” is not appropriate for the accepted regulation on superficies in Latvia due
to difference of its conventional content. Fifthly, the regulation on superficies is based on the idea
of necessity for legal regulation on voluntary dualistic system of property. Sixthly, attributing super-
ficies on set types of buildings limits landowner rights to handle his land. Seventhly, the accepted
regulation on superficies in several cases allows extensive interpretations which will complicate its
application.
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