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Specific features of the sources of modern law

Abstract. The specificity of the sources of law, as the central section of jurisprudence, is manifested in
their relation to the sphere of law. Nowadays a particular interest of researchers is drawn to the problem of
the relation of the sources of law to the concept of the forms of law, as well as the classification and hierarchy
of the sources of law, and the definition of the legal nature of various sources. These and other questions will
be essential not only for national legal systems, but also for legal families as a whole.

In this article the author discusses some problems concerning the forms and sources of positive and
natural law, types and classification criteria of the sources of the Romano-Germanic law, the place and role
of laws in the Anglo-American system of sources of law, types and characteristics of sources of the EU law,
and the role of decisions of the European Court concerning the law enforcement activities in the EU Member
States.
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Musdienu tiesibu avotu specifiskas iezimes

Anotacija. Tiesibu avotu ka centralas juridiskas zinatnes sadalas specifika izpauzas to saistiba ar
tiestbu formu. Musdienas 1pasi svarigi pétniekiem ir problémjautajumi, kas saistiti ar tiesibu avotu un tiesibu
formas jédzienu savstarpéju saiti, tiesibu avotu klasifikaciju un hierarhiju, dazadu avotu juridiskas dabas
noskaidro$anu. Sie un citi jautajumi ir bitiski ne tikai atsevisko nacionalo tiesibu sistému konteksta, bet ar
tiesibu saimém kopuma.

Saja raksta autors aktualizé tadus jautajumus ka, pieméram, pozitivo tiesibu un dabisko tiesibu formas
un avoti, romano-germanu saimes tiesibu avotu pamatveidi un klasifikacijas kritériji, likumu vieta un loma
angloamerikanu tiesibu saimes avotu sistema, ES tiesibu avotu jédzieni, veidi un Tpatnibas, Eiropas Tiesas
lemumu loma tiesibu pieméroSanas pasakumos ES dalibvalstis.

Atslégvardi: likums, tiesibu avots, tiesibas forma, savstarpéja saite, juridiskais, gimenes tiesibas,
pozitivas tiesibas, dabas likums, klasifikacija.
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Cneunduueckue ueprbl MICTOUHUKOB
COBpPENMEeHHOro npasa

AHHoTaumA. Cneundrka UCTOUHMKOB NPaBa, Kak LEHTPAAbHOIO pa3aena FoPUANYECKON HayKK, MPOSIBASIETCS
B MX COOTHOLLUEHMW C GOPMON NpaBa. B coBpemeHHbI neproa, ocoboe 3HaAYeHUEe AAA MCCAEAOBATENEN
NPeACTaBAAIOT coBOM NPOBAEMbI COOTHOLLEHMA MOHATUA WMCTOYHWKOB NpaBa C MOoHATUEM GOpMbl NpaBsa, a
TaKkxe BOMPOCbl KAACCUOUKALMM U MepapxMU MUCTOYHWKOB MpaBa, ONPEAEAEHWSA HOPUAMUYECKON NPUPOAbI
Pa3AMYHbIX UCTOYHWKOB. OTU U APYrMe BOMPOCHI NMPEACTABAAIOTCA BaXHbIMU HE TOAbKO AAA HaLMOHaAbHbIX
NPaBOBbIX CUCTEM, HO U AASI MPABOBbIX CEMEW, B LIEAOM.

B cTaTbe aBTOPOM aKTyaAU3UPYHOTCS Takre BONPOChl kak GOPMbl M UICTOYHUKM MO3UTUBHOMO M €CTECTBEHHOMO
npaBa, OCHOBHbIE BUAbI 1 KPUTEPUU KAACCUDUKALIMM MCTOYHMKOB POMaHO-TEPMaHCKOro npasa, Mecto U POAb
3aKOHOB B CUCTEME WCTOUYHWKOB aHrAO-aMepUKaHCKOro npasa, NOHATHE, BUAbI U OCOBEHHOCTU UCTOYHMKOB
npaga EC, ponb pelueHuit EBponenckoro cyaa B NpaBonpUMEHUTEAbHON AEATEABHOCTU FOCyAapCTB-4YAeHOB EC.

KnloueBble cAOBa: NpaBo, UCTOUHKK Npasa, GopMa npasa, COOTHOLLEHWE, NPaBOBble CEMbMW, 3aKOH, 0CO-
6EHHOCTH, MO3UTUBHOE NPaBO, ECTECTBEHHOE NPaBO, KAaCCUdUKALUA.

BBeaeHnue

YueHue 06 UCTOYHMKaX NpaBa, Kak OAUH K3
LEHTPaAbHbIX PA3AEAOB HOPUANMUYECKOW HayKM,
XapakTepusyetcss AAMTEAbHOW W BoraTtol aBo-
AOUMEN — C CAMOr0 MOMEHTa BO3HUKHOBEHUS
npaBa AO €ro COBPEMEHHOI0 AOKTPMHAAbHOIO
OCMBICAEHWUSI M MPAKTUYECKOTO BOMAOLLEHMS.
CoAnaHbIE TeOpeTUyeckue paspaboTky MOHS-
TUS UCTOYHWMKOB MpaBa, BOMAOLLEHHbIE B WUC-
CAEeAOBaAHMAX TEOPETUKOB-NPABOBEAOB pa3HbIX
3MOX PasBWUTUSA MpaBa, HE CYMEAW MOAHOCTbIO
ncuepnatb AGHHYI TEMATUKY, B CUAY €€ LUMPO-
Tbl U AUCKYCCUOHHOCTU. YUeHble AOCTUIAU EAM-
HOrAGCKA AULLIb B OAHOM MoOCTyAaTe: npobaema
WUCTOYHWKOB MpaBa €CTb HauyaAbHaa MO3UUMUSA
B MHOTOTPYAHOM MpPOLIECCE MO3HAHWA CaMOro
npaBsa, a pelieHne NpPobAeM COOTHOLLEHUA MNO-
HATUS UCTOYHWMKOB MpaBa C NOHATUEM GOPMbI
npaBa, Khnaccudukauum U Mepapxmm UCTOUHU-
KOB NpaBa, ONpPeAeAeHUs OPUAMUYECKOW NPUPO-
Abl PA3AUUHbBIX UCTOYHUKOB U APYrMX BOMPOCOB,
NPEACTaBASETCS BaXHbIM Te€ TOAbKO AASl Ha-
LMOHaAbHbIX MPaBOBbIX CUCTEM, HO U AAA pas-
AMUHbIX NpaBoBbIx ceMei. Ocoboe 3HaueHue
ycrnexu B TEOPETUUYECKOM OCMbICAEHWUU AGHHOWM
npobAeMbl UMEKOT AN PA3BUTUA CPaBHUTEAb-
HOro npaBoBeAeHUs B ueaom [1, ¢.130, 134].

LleAb cTaTbu - UCCAEAOBATbL NPOBAEMbBI UC-
TOYHMKOB MpaBa, COBPEMEHHbIE, CPABHUTEAb-
HO HOBble METOAOAOIMYUYECKME MOAXOAbI K Onpe-
AEAEHUIO MOHATUA U MPU3HAKOB WMCTOYHUKOB
npasa U GOpPM npasa, BONPOCblI UX COOTHOLLE-
HUS, @ TakXe PacCMOTPETb AaHHbIE KaTeropuu
B KOHTEKCTE Pa3AMUYHbIX HALUMOHAAbHbIX CUCTEM,
NpaBOBbIX CEMEN, C NO3ULIUU MEXAYHAPOAHOTO
npasa.

MpobremMa WCTOUYHMKOB npaBa M GopMm
npaBa, BOMNPOCbl UX COOTHOLUIEHMWS, ABASIOTCS
BeCbMa 3HauuMbIMU. B obLueTeopeTuyeckom
nAaHe, AAQHHOM MAM CMEXHbIMWU C HEeW npo-
6AaeMamu 3aHUManuck H.I. AnekcaHpapos, C.C.
Anekcees, A\.WN. AHToHOBa, C.H. Bpatycb, B.M.
bapaHoB, A.W. BacuabeB, WN.B. BopoHkoBa,
B.b. UcakoB, A.A. Kepumos, C.®. KeuekbsH,
B.H. KyapsiBues, B.B. NAazapes, I. B. MaabLeB,
CHO. MapoukuH, M.H. MapueHko, H.U. Marty-
308, B.C. HepcecsaHu, A.C. MuroakuH, C.B. lMo-
neHuHa, N.H. CeHaknH, B.H. CuHiokos, H.H.
PasymoBuY u ppyrue. Npobrema MCTOYHMKOB
npaBa 4acTtoO CTaHOBUTCA MPEAMETOM oTpac-
AEBbIX HOPUAUYECKUX HayK, BepyLlunx Ha BO-
opyxeHue oblieteopeTyecke npobAembl
UCTOUYHMKOB MpaBa. 3HAYUTEAbHbI BKAAA B
pa3paboTKy TeEOPMUMU UCTOUYHUKOB MpaBa BHEC-
Amn Tpyabl C.A. ABakbsiH, M.B. baraas, T.A. 3pa-
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xeBckon, ®.U. KannmHbluesa, M.I. KupuueHko,
N.B. KoteneBckoi, B.®. Kotoka, N.H. Ky3HeLo-
Ba, O.E. KytaduHa, B.0. AyunHa, B.B. Makna-
koBa, N\.A. Mopososon, 1. MypomueBa, H.A.
MwuxaneBoin, B.A. CtpalyHa, H0.A. Tuxomunpo-
Ba, b.H. TonopHuHa n b.C. 363eeBa. PyHpa-
MEHTaAbHOE UCCAEAOBAHUE AQHHOM TEMATUKK
coaepxart: yuebHoe nocobue M.H. MapueHko
«MICTOYHMKKM NpaBa», AUCCEpPTaLMN Ha COUCKa-
HME YUEHOW CTEMEHU AOKTOpPa HPUAMUYECKMUX
Hayk B.A. bowHo «®opma npaBa: TEOPETUKO-
npaBoBoe uccaepoBaHue» (MockBa, 2005),
H.A. BaaceHko «[TpobAeMbl TOUHOCTH Bblpaxe-
HMA dOopMbl NpaBa (AMHIBO-AOTMUYECKUIM aHa-
AuM3)» (EkaTepuHbypr, 1997), auccepTtaumn Ha
COMCKaHME y4YEeHOW CTEMEHW KaHAMAATa HopU-
AMUeckux Hayk T.B. ypoBon «AKTyaAbHble Npo-
6AeMbl TEOPUU UCTOYHUKOB npaBa» (Camapa,
2000), A.B. AopoxoBol «Poab cyaebHoro npe-
LeAEeHTa B MpaBOBOM CUCTEME (CPaBHUTEAb-
Ho-npaBoBoi aHaAm3) (Mockea, 2001), O.B.
ManoBol «[lpaBoBOi 06blyall Kak WMCTOUYHMK
npaBa» (EkatepuHbypr, 2002), M.A. Heuutai-
AO «HOpMaTMBHbIM AOFOBOP Kak MCTOYHMK Npa-
Ba» (MockBa, 2002), A.B. MpoxaueBa «06bI-
yan B cucteme dopm npasa» (PocToB-Ha-AOHY,
2002), 0.B. boratoBoi «HopmMaTtuBHbIN NpaBo-
BOW aKT KakK MCTOYHUK npaBa (MockBa, 2004),
A.10. Tapawko «OcoOHBEHHOCTU CUCTEMHbIX
CBOWMCTB MCTOYHMKOB npaBa» (MockBa, 2013),
Tpyabl M.WN. BaihTnHa «CywHOCTb npaBa: Co-
BPEMEHHOE HOPMAaTUBHOE MpaBOMNOHMMaHKE
Ha rpaHu AByx BekoB» (MockBa, 2005), A.B.
BacuabeBa ««MICTOYHUKK U GOPMbI NpaBa» Kak
HayuyHasa kaTteropusi» (MCTOUHMKKM npaBa: npo-
6AeMbl TeOpUK M NpakTukn - M., 2008), B.H.
KapTtawoBa «TpaAMUMOHHBIE U COBPEMEHHbIE
NOAXOAbl K MOHMMAaHWIO UCTOYHWKOB MpaBa»,
N.A. Mopo3soBol «HopmMaTMBHbIN AOTOBOpP Kak
WUCTOUYHUK npaBa» (MCTOUYHUKK npaBa: npobae-
Mbl TEOPUU U NMPAKTUKK - M., 2008) 1 mHorue
Apyrne TeopeTmyeckmue NCTOUYHUKMN.

MoxaTHe HCTOYHMKa NpaBa
M ero COOTHoLIeHHe C NOHATHEM
dopmbl npaBa

B coBpeMeHHON AUTEpaType onpeaeAe-
HME NOoHATMA GOPMbl MpaBa M WMCTOYHWUKOB
npaBa He ABAAETCA 00Wenpu3HaHHbIM |
NOCTaBAEHO B 3aBMCUMOCTb OT TOTO, CTOPOH-

HUKaMW KakoM NpaBOBOW TEOPUWU SIBAAIOTCA
nccaepoBatenn. Peub MAET Mpexae BCEro O
KOHLUENUMN HOPUAMYECKOrO MNO3UTUBMU3MA U
TEOpUM €eCTEeCTBEHHOro npasa. BnoaHe Ao-
FT’MYHO, UYTO B HayyHOW AWTepaType npobae-
Mbl MpPaBOMNOHUMAHWA paccMaTpuBatoTCa B
CBfA3M C UCCAEAOBAHUEM MCTOYHUKOB MpaBa.
Tun npaBonoOHMMaHKA 6e3yCAOBHO BAUSIET Ha
noHMMaHWe UCTOYHUKa NpaBa. BmecTte ¢ Tem
MOXHO OMNpeAeAuTb O06LLYy0 TEHAEHUMIO BO
B3rAiA@X NPEACTaBUTEAEN pa3HblX TEOPUK, B
BONpPOCax MCCAeAOBaHUA pasdHbix ¢opM npa-
Ba U UX 0COBEHHOCTEN, C HEOOABLLLWM UCKALD-
yeHMeM, KOrpa 06bEKTOM M3YyUYEHUS CTAHOBMUT-
CA NPaBOBOW NpeLeAeHT [2].

leHe3nc wnccaepoBaHUM npobaem dopm
npaBa M MCTOYHWKOB MpaBa BOCXOAWUT K aH-
TMYHBIM BpPEMEHaM, NepexuBan B npouecce
aBoAlouMKn anoxy CpeaHeBekoBbAa M HoBoro
BPEMEHU, MOCAEAYIOLLME 3TaMbl UCTOPUUYECKO-
ro pasButMa. A B COBPEMEHHbIN Nepuop pas-
BUTUSA FOPUAMYECKOW HayKK, HabAlOAaeTCA 3Ha-
YMTEAbHOE MOBLILIEHWE WMHTEPECA K HAyUYHOM
npobaematike GOpM M UCTOUHUKOB NpaBa, B
KOHTEKCTE OTpacAelr npasa, NpoABAStOLLEECH
B pa3paboTke Ha AMCCeEPTALMOHHOM YPOBHE
npobAeM OTAEAbHbIX BMAOB MCTOYHMKOB. bo-
A€€e TOro, CyLeCcTBYeT TEHAEHUMS paccmoTpe-
HMA dOopM nNpaBa B CUCTEMHOM B3aMMOCBA3M,
Ha OCHOBE MPUHLUMMNOB E€AMHCTBA, Mepapxmy-
HOCTU, KOMMAEKCHOCTH [3].

®opma npaBa npeacTaBAseT cobor dopmy
MMEHHO NpaBa, Kak OTAEAbHOT0 ABAEHUS, U CO-
OTHOCMUTCS1 OHa TOAbKO C COAEPXaHMEM MNpaBa.
Ee HaszHauyeHue - ynopsapaouYMTb COAEPXaHUe
npaBa, NpuAaTb €My CBOWCTBa roCyAapCTBEH-
HO-BAGCTHOIO Xxapaktepa. BblpenqatoT BHel-
HIOK0 U BHYTPEHHIO dopMbl npaBa. BHyTpeH-
HASA dopMa npasa - 3TO CTPYKTypa U CcBA3U. K
HEeW OTHOCAT CUCTEMY MpaBa, rOPU3OHTAABHYIO
N BEPTUKAABHYIO CTPYKTYPbl COMOAYMHEHHOCTH
BCEX ee aNeMeHTOB. OTHOCUTEABHO BHELLHEN
$opmMbl NpaBa, B COBPEMEHHOW HOPUANYECKOM
AUTEpPATYpE, HE CHOPMMPOBANOCH EAMHOIO MO-
HUMaHUA, 4YTo 0ObACHAETCA HEOAHO3HAYHOM
TPaKTOBKOM pa3AMYHbIMK aBTOPaMM yxe camo-
ro coAepXxaHua npasa.

CuuTtaeTtcs, UTO UCCAEAYEMbIA TEPMUH MO-
ABMACA B HayyHOM obopote bHBraropapsa elle
Tuty AMBUIO, BNEPBbIE UCMOAbL30OBaABLLEMY MO-
HATUE «UCTOUYHMK MpaBa» W OMNpPEeAeAUBLUEMY
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3akoHbl ABeHaAUaTH TabAML, UCTOYHMKOM BCe-
ro YacTHOro 1 NyBAMYHOro pUMCKOro npasa [4,
€.97]. YuutbiBas MHoroobpasuve, MHOrorpa-
HOCTb, MHOFOCAOMHOCTb M MHOFO3HAYHOCTb
nccAepyeMon npobaeMaTtuku M NoAYEepPKUBas
HEBO3MOXHOCTb OXBaTWTb @aHAAM30M BCHO Ma-
PaAUTMY Hay4yHbIX TPYAOB, OCTAHOBUMCSH AULLIb
Ha HEKOTOPbIX ONPEAEAEHUAX MOHATUA UCTOY-
HWKOB npaBa. [lo onpeaeneHuto XaHa-Ayu
Bepxensi, MICTOUHMKM NpaBa NPEACTABASAIOT CO-
601 co3mpateAbHble CUAbI MpaBa, obecneuu-
BalOLME HOPMbl MaTepManbHOM OCHOBOW [B,
c.97].

O60CHOBAHHO 3BYYUT ONMpPEAEAEHWE TEPMU-
Ha B Tpex MMoCcTacsax: Kak MCTOYHUK NO3HAHUSA
npaBa, Kak UCTOYHMK NMpaBa B MaTepUanbHOM
cMmbicae (bakTop, 06YyCAOBAMBAIOLLIMIA BO3HUK-
HOBEHMWE NpaBa) U Kak UCTOYHUK NpaBa B Gpop-
MaAbHOM CMbICAE (3aKpenAeHWe npaBa B Mo-
3UTUBHbIX NpeanucaHusx) [6, ¢.168].

NcTouHMK npaBa TpakTyeTcs, BO-MEPBbIX,
LMPOKO - KakK couManbHble $akTopbl, onpe-
AEASIOLLME COAEPXAaHWE NMPaBOBbIX HOPM, Kak
rocyAapcTBO, NPeACTaBAAtoLLEE COOOM Ty CUAY,
KoTopasi TBOPMUT MPaBO, U KaK UCTOUHWUKKU WH-
dopmaumnmn o npase [7, ¢.167]. A BO-BTOpbIX,
B Y3KOM 3HaA4YeHUU - Kak O0ObEKTUBUPOBAH-
HO€E 3aKpenAeHne U NPOSIBAEHWE COAEPXaHUSA
npaBa B KOHKPETHbIX aKTax roCyAapCTBEHHbIX
OpPraHoOB, pPeLUeHMsIX CYAOB, 0Bbluasx U APYrux
UCTOUYHUKAX, WMeloLmMx obueobssaterbHoe
3HauyeHue [8, c.76].

AAa cTpaH obuiero npaBa, XapakTepHbIM
WCTOYHMKOM NpaBa SABAAETCHA CTaTyT (3aKOH)
WU MNPELEAEHT, HAXOAALIMKCA MO OTHOLUEHUIO
K CTaTyTy B MOAYMHEHHOM MOAOXEHUU. CAepy-
eT OTMEeTWUTb, UTO B AUTEpaType 3apybexHbix
CTpaH, TaKXe KOHCTaTUPyeTCcs AMCKYCCUOH-
HOCTb TEMATUKW WUCTOUYHMKOB MpaBa, 4YTO SB-
ASIETCS1 MOATBEPXAEHMEM CAOXHOCTM AAHHOIO
aBAeHnsa [9, ¢.156-185]. M.H. MapueHKo no-
AAraer, YT0 MHOTO3Ha4YHOCTb TEPMUHA PaCKpbI-
BaETCA C PA3HbIX CTOPOH M B pa3HbiXx aCNeKrax:
C NO3ULMK 3TUMOAOTUMK; paccMaTpUBas UCTOU-
HUK NpaBa, Kak eCTeCTBEHHbIN (reorpaduye-
CKUMN, KAUMATUYECKUI, OBUOAOTMUECKUI U T.A.)
baKTop; MCTOYHMK MpaBa, Kak COLMAAbHbIN,
NMOAUTUUYECKUIN, WMAEOANOTMUYECKUMN, KYAbTYPOAO-
rMYeckuin ¢akTop (ecTeCTBEHHbIM WMCTOYHMUK,
OKa3blBalOLWMKUIA HENOCPEACTBEHHOE BAUAHUE
Ha npouecc npaBoobHpasoBaHUA U ONOCPEAO-

BaHHOE - Ha npouecc npaBoTBOpYECTBA W,
COOTBETCTBEHHO, HA camoO MNpaso); ¢ MaTepu-
AAbHOM TOUYKKU 3PEHUA (MatepuanbHbli UCTOY-
HMK NMpaBa - UCTOUYHMK NMpPaBa 3KOHOMUYECKMX
$aKTopOoB, OKa3bliBatOLIUX ONPEAEAEHHOE BAU-
fAHWe Ha npouecc npaBoobpasoBaHus). Kpo-
Me TOro, UCTOYHMK MpaBa paccmaTpuBaeTcs C
dUNOCODCKON TOUKKU 3peHUA — ¢ 0OOCHOBAHMU-
eM GUAOCODCKMX UAEN, AEXaLLUX B OCHOBE TOM
WAW MHOW NPaBOBOW TEOPUU, NPABOBOM CUCTE-
Mbl M CUCTEMbI NpaBa.

Ocobbli MHTEpeC MPEeACTaBAAET UCCAEAO-
BaHWe UCTOYHWKa Npasa, paccMaTtpuBaemMoro
B POPMaNbHO-IOPUAMYECKOM MAAHE, C aKLEH-
TyauMen Ha CPeACcTBax M crnocobax BHYTPEH-
HEeW opraHu3auMu NPaBOBOM MaATEPUU U Ha
dopmax BbipaxeHus ee sosHe [10, ¢c.46-48].

AWCKYCCMOHHOMW B AOKTPMHE oOCTaeTcs
npobAemMa COOTHOLLUEHUSI MOHATUA UCTOUHMKA
npaBa C NoHATMEM GOpPMbl NpaBa. B pAaHHON
AVMCKYCCUM COCYLLECTBYIOT ABE AMAMETPaAb-
HO MPOTMBOMOAOXHbIE TOYKM 3PEHMA: MOAHOE
OTOXAECTBAEHME W TMOAHOE pas3rpaHuyeHune
A@HHbIX MOHATMW. AeTaAbHOEe pacCMOTpPEHUE
NO3ULMIM YYEHbBIX O COOTHOLIEHWU TEPMUHOB -
dopma npaBa U UCTOYHWMK MpaBa, NO3BOAAET
BbIAEAUTb B KaXAOW rpynne cneuuvduyeckue
acnekrtbl. OTOXAECTBAEHME GOPMbI NpaBa MU
MCTOUYHMKA MOXHO NMOAPA3AEAUTb Ha:

(1) noaHoe oToxpecTBAeHME (M.U. banTuH,
C.®. KeuekbsiH, H.M. KopkyHoB, B.M. XBocTtoB
M ApP.) M ypaBHMBaAHWE NMOHATUW C LIEAbO 3a-
MEHbl OAHOTO NOHATUA Apyrum (A.H. AtoBeHya,
I.®. WepweHeBny 1 Ap.);

(2) paspeneHue NMOHATUI B pa3HbIX Bapu-
aHTax, Npu 3TOM OAWMH M3 CMBICAOB MOHATUA
«MCTOYHWMK» COBMNAAAET C MOHATUEM «DOPMbI»
(T.B. TypoBa, M.H. MapueHko 1 Ap.), AuOO OAHO
13 3HAYEHUIN «POPMbI» ypaBHMUBAETCA C «<MCTOY-
Hukom» (C.A. 3uBc, B.B. LLUENHAAMH 1 Ap.);

(3) NoAHoe paspeneHue noHATUN, 6e3
nepeceyeHns, Npu HaAUuYnMKU APYrmux AOMOAHU-
TEABHbIX TEPMMUHOB, CAYXalMx COMocCTaBAe-
HUtO dopmMbl 1 copepxaHus (B.O. AyuuH, A.B.
Ma3sypoB u ap.) [11, c.56].

OTOXAECTBAEHME, CBEAEHUE K UAEHTUYHO-
CTM MOHATUN GOPMbI MpaBa M MUCTOYHUK Mpa-
Ba, AONyCTMMO B GOPMaAbHO-HOPUAUYECKOM
CMbICAE KaK BHelHsA dopMa 0b6beKTUBU3A-
LMW NpaBoOBOM HOPMbI. B pAaHHOM cAyyae, oTo-
XAECTBAEHME OCHOBAHO Ha AuMddepeHunaumn

78

Nr. 4 2015



C. Tycyn6ekoBa

BHELLUHEN WU BHYTPEHHEN GOpMbl NpaBa, Koraa
nop BHelwHen dopmMoMW npaBa noppasymeBa-
eTcsl BHelWwHAA ¢opmMa BblpaXeHWa NpaBoBOM
HOPMbl W, COOTBETCTBEHHO, MOA BHYTPEHHEM
- BHYTPEHHEE YCTPOMCTBO MPaBOBOW HOPMbI
[12].

Kak BWAHO, OBOCHOBbLIBAETCS OTOXAECT-
BAEHWE WUCTOYHUKA W OpMbl npaBa, BO-
nepBbiX, 0COBEHHOCTAMMK pacnpPoOCTPaHEHHOTO
paHee HOPMAaTMBHOIMO TMMNa NPaBOMNOHUMAHMKS,
OCHOBAHHOIO Ha NPM3HAaHMUU UCTOUHMKOM Mpa-
Ba CaMOM HOPMbl, BO-BTOPbIX, CBEAEHUEM
WUCTOUYHMKA NpaBa K roCyaapCTBEHHON BOAE.
Takum 06pa3omM, OTOXAECTBAEHWE TEPMWHOB
dopmMa 1 UCTOYHUK NpaBa AONYCTMMO U OnpaBs-
AAHO, KOrpAa pedb UAeT 06 UCTOUHUKax B Gop-
MaAbHOM cMbicAe. DaKTopbl, ONpeAeAsoLLme
coAepXaHue npaBa M OKasblBaloLLMe BO3AEW-
CTBWE Ha npaBoobpas3oBaHMe, UMEIOT OTHOLLE-
HUE K TEPMUHY UCTOUYHUK NpaBa [13, ¢.56-57].

CTOPOHHUKK  pasrpaHUYeHuUss  MOHATUN
$OpMbl U UCTOUYHMKA NMpaBa CuYMTaOT Heobxo-
AMMbBIM KOPPEKTHO pa3Aanyatb GakTtopbl, CO3M-
Aatolne npaBo U GOpPMbl BblpaXeHUs HOPM:
a) MaTtepuanbHble WUCTOYHUKW MNpaBa, OXBaTbl-

BalOLLUME MaTEpPUAAbHbBIE YCAOBUS XU3HU AKO-

Aen;

6) MAeaAbHble, BKAKOUAKOLLME BCE AYXOBHblE -
dunocodCckme, HpPaBCTBEHHbLIE, IKOHOMMUYE-
CKWe, MOAUTUYECKINE, HayuHble, 0ObIAEHHbIE,
HOPUANYECKNE U UHBbIE UAEWN, B3TASIALI, CPEA-
CTBa W cnocobbl UX BblpaxeHus.
MaTtepuranbHbIM Y MAEAAbHBIM MCTOUHUKAM

NPOTUBONOCTaBAAKTCA GOopManbHble U Op-

MaAbHO-FOPUANUYECKNE UCTOUHUKK, KaK GOpPMbI

BHELIHErO BblpaXeHUsa U 3aKpenAeHnsa CoAep-

XaHua HopMm npaBa (06blyau, MPELEAEHTHI,

HIMA) [14, c.60-61].

MpeacTaBAAETCS NpPaBUAbHbIM  MHEHUE
0 HeoOXOAMMOCTU OTAEAEHMA MPOoOBAEMbI UC-
TOYHWKOB NpaBa OT NpobAeMbl GOPM €ero Bbl-
paxeHusa. Ob6ocHOBaHa 3Ta ToYyka 3PeEHUsA
CTPEMAEHUEM K TOUHOMY UCMOAB30OBAHUIO TEP-
MWHOB. MICTOUHMK NpaBa NpeACTaBASIET COOOM
YCAOBWSA, ONPEAEASIOLLIME Er0 CoAepXaHue. A
dopma npaBa - BHeLWIHWE GOPMbI BblpaXeHus
NpaBOBbIX HOPM - 3aKOHOAATEABLCTBO, MpeLe-
AEHTbI U T.A.

Ddopnbl H HICTOYHUKH NO3UTHBHOIO
M eCTeCTBeHHOro npaBa

AHaAM3 COBPEMEHHbIX MCTOUHUKOB AAET
OCHOBaHMA AASl BblBOAA O TOM, UYTO AASl KOH-
Lenuum No3MTUBHOIO NpaBa, PAaBHO KaK U AAA
TEOPUM eCTECTBEHHOIO NMpaBa, He xapaKTepHO
CTpOroe oyeptaHue NPMU3HAKOB U €AMHCTBO. B
pamMKax AaHHbIX Hay4HbIX TEUEHUN CYLLECTBY-
€T UEeAblh KOMMAEKC Pa3AUMUYHbIX MNPaBOBbIX
Teopun [15, ¢.60-61]. HayuHbIh NO3UTUBU3M
BKAlOUAET B cebsi MAEW W B3rASIAbI @aHaAAWUTH-
YEeCKOW TeopuK, TeopMU HOpMaTUBM3Ma, CO-
LMOAOTUYECKOM TEeopuu npaBa, MNCUXOAOTU-
YEeCKOW TEOPUMU, UCTOPUUECKON LLIKOAbI MpaBa
N APYrUX AOKTPUH. OAHOM M3 BbIPa3UTEAbHbIX
XapaKTepPUCTUK MO3UTUBHOIO MNpaBa SABAAET-
CSl CAEAYHOLLLEE ONPEAEAEHME: «peanbHbIn, Cy-
LLLECTBYIOLIMIM B 3aKOHAX U MHbIX AOKYMEHTAX,
daKTUUYEeCKN 0CA3aeMblid (M MOTOMY - «[MO3MU-
TUBHbIN») HOPMATHUBHbIN PETYAATOP, HA OCHOBE
KOTOPOTrO OMPEAEAsieTCs HPUAMYECKM HEAO-
3BOAEHHOE MOBEAEHME U BbIHOCATCHA CYyAAMM,
APYTMMMW FOCYA@PCTBEHHBIMU YUPEXAEHUAMM,

IOPUAMYECKM 0b6s3aTeAbHble, WMMNEPaTUBHO
BAACTHble pelleHus» [16, c.28].
OCHOBHbIMW  MpPU3HAKaMKW MO3UTUBHOIO

npaBa ABASAIOTCA:

- opraHuyeckas CBSi3b C rOCyAapCTBOM, 00O-
YCAOBAEHHOCTb €r0 FroCyAapCTBOM: MpPaBo
ecTb cucteMa o06uieobs3atenbHbIX HOPM,
M3AAHHBIX UAM CAHKLMOHMPOBAHHBIX rOCY-
AAPCTBOM;

-  UMNepaTMBHbIN XapaKTep: YCTAHOBAEHHbIE
npaBUAa 006a3aTEAbHbI AA TPUMEHEHUS;

- $OpPMaAbHO-IOPUAUYECKUI XapaKTep;

- WHCTUTYUMOHAAbHbIA XapakTep: CyLleCTBO-
BaHWe U GYHKLUMOHUPOBaAHWE B BUAE dOp-
MaAU30BaHHbIX MPABOBbIX HOPM, Bblpa-
XEHHbIX B 3aKOHax, B obLleobA3aTeAbHbIX
FOPUAUYECKUX AOKYMEHTAX.

B nepuroa NnocAepHUX AECATUAETUI, B AUTE-
paTtype MHOrMx 3apybexHbix cTpaH, HabAoAa-
eTcs TEHAEHLMA PacCMOTPEHMS OPUAUYECKOTO
No3uTMBM3MA B ABYX PaKypcax: KAACCUUYECKOTO
no3nTMBM3Ma U Heonosutueuama. Knaaccuue-
CKUM NO3UTUBU3M MPEACTaBAEH TBEPAOW MNoO-
3ULMEN: UCTOKMU TEHE3UCA U IBOAIOLIMKU Xapak-
TEPM3YIOTCHA FOCYAAPCTBEHHbIM NO3UTUBU3MOM
B YUNCTOM BUAE - HAAMUMEM WMCKAKUUTEABHbIX
N HenpepekaeMblX 3aKOHOAATEAbHbIX MOAHO-
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MOYMKN Yy rocyAapCTBEHHOIO cyBepeHa. Heono-
3UTUBM3M, OTHOCSLLMICA K 6oAee MO3AHEMY
aTany pasBuUTMS NO3UTMBM3MaA, Bonee AeMoO-
KpaTUUeH, CTPEMMUTCH K OrpaHUYEHUIO rocyaap-
CTBa KakK «3aKOHOAATEAbHOIO CyBEpPeHa» U pac-
LUMPEHUIO XapaKTEPUCTUKM TOCyAapCTBa Kak
3aKOHOTBOPYECKOrO WMHCTUTYTa, AO MPEAENOB
€ro OTOXAECTBAEHWS C FOCyAapCTBEHHO-Opra-
HM30BaHHbIM 06LLLEeCTBOM. [103UTUBHOE NPaBO
OCHOBaHO Ha HOPMOTBOPYECKOM AEATEABHOCTH
roCyA@pPCTBEHHbIX OPraHoOB - OT MOHapxa AO0
napAaameHTta. CoOOTBETCTBEHHO U3MEHUAACDH CU-
ctemMa GoOpM M UCTOYHMKOB MOIUTUBHOIO Npa-
Ba. EcAM paHblle Nnanbma NepBEHCTBA B 3TOM
cUCTeEME NMPUHAANEXAAA aKTaM rocypaps — cy-
BepeHa, OAMLIETBOPAIOLLErO cCOB0M BCHO HALMIO
1 rocyAapcTBo, TO B HoAee NO3AHWI MEPUOA OHa
nepewaa K aktaM «CyBEPEHHOro» napAameH-
Ta. Beaywen ¢popmor aHrAMMCKOro NO3MTUBHO-
ro npaBa, ocobeHHO B KoHLe XIX - Hauane XX
BB., CTaAW, BMECTO aKTOB KOPOHbI, aKTbl (CTaTy-
Tbl) NapAamMmeHTa. Takum 06pa3om, AAA NO3UTU-
BM3Ma XapaKTePHO TO, YTO MpPaBO TPaKTyeTcA
Kak «MPOAYKT rocyaapcTBa (ero BAACTU, BOAM,
YCMOTPEHUSA, NPOU3BOAA)», YTO OHO «CBOAMTCSH
K MPUHYAUTEAbHO-BAGCTHbIM YCTAHOBAEHUSM,
K dopMaAbHbIM UCTOYHMKaAM» B BUAE 3aKOHOB,
YyKa30B, NOCTAHOBAEHWI, 06bIYHOMY NpaBy, Cy-
AEOHOMY MPELEAEHTY, T. €. «K 3aKOHY (B cobu-
paTteAbHOM CMbICAE) — K TOMY, YTO OGULMAABHO
HaAENeHO B A@HHOE BPeEMS U B AAHHOM MecTe
3aKOHHOW (BAACTHO-MPUHYAUTEABHOM) CUAOWM»,
W YTO «MPUHYAUTEABHOCTb, KakK OTAUUYUTEAbHbIN
npu3HaK npaBa, TPAKTYeTCsl HE KaK CAEACTBUE
KaKnx-nMbo 06beKTUBHbIX CBOMCTB M TpeboBa-
HWMIN NpaBa, a Kak WCXOAHbIM, NMpaBoobpasy-
IOWKMA M NPaBOONPEAEASIOWNI daKTop, Kak
CUAOBOM (M HACUAbCTBEHHbIN) NEPBOUCTOUYHUK
npasa» [17, ¢.785].

CoBpeMEHHbIN HEOMO3UTUBU3M, COXPaHASA
KOPHEBbIE MO3ULUKU KAACCUUYECKOTO MO3UTU-
BM3Ma, Pa3HOBEKTOPHO pa3AeAseT CBOM MO3U-
UMK NO HanpaBAEHUAM AMOO aHaAAMTUUYECKOW
N HOPMATUBUCTCKOM KOHLENUMKU, AMBO Teopun
Hay4yHOro Mo3WTMBM3MA M COLIMOAOTMUYECKOTO
no3uvTMBM3Ma (MpPaBO He SABASIETCA WMCKAKOUM-
TEABHO MPOAYKTOM FOCYAAPCTBA, 3TO COLMAAb-
HbI, 0BLLECTBEHHbIV MPOAYKT, UCTOUYHUKN — HE
aKTbl FOCYA@PCTBEHHbIX OpraHoB, a «daKTbl
UCTOPUN, IKOHOMWUKWU WAKM COLMOAOTUK») [D,
c.51], AMbo cCOBpPEMEHHbIX MOAEPHU3UPO-

BaHHbIX KOHLEMUMN NO3UTUBUCTCKOIO CKAAAA
(NMpaBO - MOAOXMTEAbHOE, NPaBO MSATKOro no-
3UTUBU3MA, OpraHMUYeckun codveTatrollee B cebe
yepTbl MO3UTMBHOMO Npasa, «MOHMMAEeMOoro B
Yy3KOM, COBCTBEHHOM CMbICAE 3TOrO CAOBa», U
HEKOTOPble YepTbl ECTECTBEHHOTIO npasa) [18,
€.260-263].

ChaepyeT OTMETUTb, UTO MAESA, Tak Ha3blBae-
MOrO «MSITKOr0 NO3UTUBHOTO NpaBa», KYAbTUBU-
pyeTtcss MHOrMe AECATUAETUS B HOPUAMUYECKOM
AUTEpaAType 3apybexHbix cTpaH. TeHAeHUus
COAMXKEHUA MO3UTUBHOTO (MOAOXKWUTEABHOTO) U
€CTeCTBEHHOro npaBa CTaHOBWUTCHA Bce Honee
YCTOMYMBOM.

TpaHchopmaumss NOHATUA W COAEPXAHUA
NO3UTUBHOIO npaBa BAeYeT 3a coboW TpaHC-
dopmaLnto POpPM U UCTOYHUKOB (GOPMAAbHbIX
N peanbHbIX), CO3AABAEMOro MM MO3UTUBHOIO
npaBa: 9TO, COOTBETCTBEHHO, HOPMAaTUBHO-
npaBOBble€ aKTbl, UCXOASILLIME OT rOCYAQPCTBEH-
HbIX OPraHOB BCEX BUMAOB W YPOBHEN (GOpMbI
npaBa) M rocypapCTBEHHaAsA BOAA, CHOPMUPO-
BaBLIascs Ha 6ase obLlerocyAapCcTBEHHbIX U
06LECTBEHHbIX WMAW Xe, BblpatolMx cebsa 3a
06LEerocyaapCcTBEHHbIE U 00LLECTBEHHbIE,
YaCTHOrPYNMoBbIX, MHAMBUAYAAbHbIX W WHbIX
WHTEPEeCOB (MCTOUHUKHK MpaBa).

Cneundurka ecTecTBEHHOro npaBa onpe-
AEASIET XapakTep U MPUPOAY €ro UCTOUHMKOB.
ObwunpeH U coaepxaTeneH aHaAM3 MCTOUHMU-
KOB €CTeCTBEHHOro npaBa, OCYLLECTBAEHHbIN
M.H. MapueHKo. YueHblM BblAEAEHbI OCHOB-
Hble 0COBEHHOCTU eCTEeCTBEHHOrO MnpaBa: OA-
HOBPEMEHHO OObLEKTUBHbIA U CYyOLEKTUBHbIN
XapakTtep, MWAEaAMCTMUECKUMW XapaKTep, He-
OnpeAEeAEHHbIN, MO CPAaBHEHUIO C MO3UTUBHbBIM
npaBoOM, Xapakrtep ero ¢GopMaAbHO-IOPUAU-
YeCKoro M maTtepuanbHOro coaepxaHusa [10,
¢.82-85]. Mpwu pelieHnn Bonpoca ob onpeae-
AEeHMM GOPM U MCTOYHMKOB MpaBa, B pasHbie
NUCTOPMYECKNE NEPUOALI, ONMPEAENSAIOLLIEE 3HA-
yeHne obpeTann Haubonee CYLLECTBEHHbIE
COCTaBAfIlOLLME €CTECTBEHHOro MpaBa: «Beu-
Hbl HEU3MEHHbIN MOPAAOK MUPO3AAHUS», UAK
«MpUpPOAa BELLEW» - B 3MOXYy APEBHOCTU; MaTe-
pUanbHble YCAOBUSA XU3HW — B COBETCKMM Me-
puoA; NMpMpPoOAA YEAOBEKA, ero KyabTypa U Co-
3HaHMWe; CBA3b ABAEHWN; KOAAEKTMBHASA BOAS;
abcoAtoTHasA uaen npaea; cBoboAHANA AeATENb-
HOCTb AMYHOCTU; pa3yM, CNPaBEAAMBOCTb - BO
BCE MOCAEAYHOLLME IMOXM.

80

Nr. 4 2015



C. Tycyn6ekoBa

Cuuntaetcs, 4YTo HEACHOCTb B $OPMMPOBA-
HUW NpPeACTaBAEHUS 0O ecTecTBEHHOM npa-
Be, Hanaraetr ByaAb HEOMPEAEAEHHOCTM Ha
npobaemy onpepeneHuss ero Gopm U WUCTOY-
HUKoB [10, ¢.88]. AAAl cuCTEMbBI UCTOUYHUKOB
€CTECTBEHHOrO MpaBa XapaKTepHO AeAeHUue
COCTaBASIIOLLMX 3Ty CUCTEMY MCTOYHUKOB Ha
NepBUYHbIE WU BTOPUUHbIE; MaTepuanbHble W
dopmanbHble. MaTtepuanbHble UCTOUHUKK MOA-
pas3AenstoTCs, B CBOK O4YepeAb, Ha 0ObEKTUB-
Hble (COUMaAbHYH CPeAy C COOTBETCTBYHOLLIUM
copepXaHuem) U cybbekTMBHble (CO3HaHMe,
npaBoco3HaHue). ®dopmam eCcTeCTBEHHOro
npaBa 4YyXAa BHELIHAA GOPMaAU30BAHHOCTb,
cocTaBAsitoLLMEe GOPMbl €CTECTBEHHOMO Npasa
BCeraa NpeACTaBASOT CcOB0M OTHOCUTEAbHO
CaMOCTOATEABHOE ABAEHME U MPOABAAKOTCA B
YCTHOW, TaK Ha3blBAEMOW «CTUXUNMHOW dopMeE»r.
B AAGHHOM KOHTEKCTE YMECTHO YNOMSHYTb 00
nAee B3aMMOCBSI3W M B3aMMOAENCTBUS ecTe-
CTBEHHOro npaBa C MO3WTUBHbIM MpPaBOM,
CNocoBHbIM KpeaTMBHO Bblpa3uTb TpeboBaHuUsA
€CTeCTBEHHOro npasa. AaHHas MAEesa HallAa
3aKpenAeHrMe B 3aKOHOTBOPUECKOM MpPaKTUKe
MHOIMX COBPEMEHHbIX FTOCYAQpPCTB.

OCHOBHbIE BUABI H KPUTEPUH
KAaccHdHKaLUMU HCTOYHUKOB
poMaHo-repMaHCKOro npasa

BepHo 3ameueHo, 4Tto «B caMoM obLLeM
nAaHe «MCTOYHMK nNpaBa» (sourse of law) pac-
cMaTpuBaeTca Kak OAMH M3 MNyTeW, CPEeACTB
UAK cnocoboB GOpPMUPOBAHUSA TOW UAM MHOWM
npaBoBoW cuctembl» [19, ¢.170]. PomaHo-
repMaHckasa npaBoBasi CeMbfl, MMeEHyemas
TakXe CeMbel LUUBUAbHOIO (rpaXAaHCKOro)
npaBa, CeMbel KOHTUHEHTAAbHOro npa.a,
COrAaCHO AOKTPUHE, OCHOBaHa Ha cucTeme
WUCTOYHMKOB MpaBa, UMelLWMXx GOpMaAbHO-
OpUAMUYECKOe NpU3HaHUe. leHeTUYeckoe Ha-
CAEAME PUMCKOrO MpaBa - HaAUYne AENEHUS
npaBa Ha 4yacTHoe M NybAMUHOE - ABAAETCSH
XapaKTepHbIM MNPU3HAKOM POMaHoO-repMaH-
CKOW npaBoBOW ceMbW. PeanbHas BAaCTb B
pykax ny6ANMUYHbIX MUHCTUTYTOB MPUHYXAQET ro-
CYAAPCTBO K MNOMNyAsipM3alMM YacTHOTo nNpaBsa,
NOAYEPKMBAHUIO €r0 3HAUYEHUA B LEASIX COD-
CTBEHHOM AETUTUMALMK B CPEAE FPaXAaHCKO-
ro obuectea [20, ¢.6]. CucTema UCTOUYHMKOB
poMaHo-repMaHCcKoro npasa abcTpaktHa. Uc-

TOUYHUKK CAyXaT 006e3AMUYEeHHbIMUK, 3apaHee
YCTAHOBAEHHbIMW TOCYAAPCTBOM paMKaMWu
noseaeHus. Cuctema WMCTOYHWMKOB POMAHO-
repMaHCKOro npaBa NpakTMYeCKW MOAHOCTbHO
dbopmMupyeTca 3a CUET roCyAapCTBEHHbIX WC-
TOYHWMKOB npaBa. CneuuMduuyeckon uyepTon
KOHTUMHEHTAaAbHOIO NpaBa SABASIETCS pa3BeT-
BAEHHOCTb B CTPYKType MpaBa Ha WUHCTUTYThI,
CYOUHCTUTYTbI, OTpacAM, NopoTpacAau. Cucre-
Ma MCTOYHMKOB KOHTMHEHTAAbHOrO NpaBa He
camMmoynpaBAfeMa, HYXAAeTCA B PEryAApPHOM
BHELWIHEM BMeLLATeAbCTBE, APOOAEHWMM Ha
CTPYKTYPHbIE €AMHULUbI U T.N. UMEHHO C 3TUM
KOrEPEHTHO TO, HACKOAbKO SIPKO OTAMYAET-
ca 6a30Bbli AN POMAHO-TEPMaHCKOro npa-
Ba WCTOYHUK - HOPMATUBHbIN MPaBOBOM aKT
OT OCTaAbHbIX TUMNOB MCTOYHWKOB MpaBa, uTo
AETEPMUHUPOBAHO, Npexae Bcero, ero ¢op-
MaAbHOCTbIO, OTOPBAHHOCTbIO OT MHbIX (KpPO-
Me MNOAUTUKKM) GOPM OOLLECTBEHHOIO CO3Ha-
HMA (nopoi n camoro npasa) [20, c.7].

K 0cobeHHbIM u4epTam poOMaHo-rep-
MaHCKOro npaBa OTHOCMUTCS HEenpusaThe uc-
TOYHWMKOB MpaBa, HE CaHKUMOHWPOBAHHbIX
rocyaapctBoM. AaHHoe obcTonaTeAbcTBO 060-
CHOBbIBAET 3aKPbITOCTb CUCTEMbI MUCTOUHWKOB
KOHTMHEHTAAbHOTO NpaBa, UCKAIOUAET ee pas-
BUTHME. AAA MCTOYHMKOB Xe POMaHo-repmaH-
CKOT0 NpaBa CBOWCTBEHHO HE MCKaTb KPEMKUX
CBSI3eN C rpaXAaHCKUMM 06LLeCTBOM, KOTOPOE
MOXEeT MoAOpBaTb BCEBAACTME rocypapcTBa
M CUAY 3aKOHOB B HeM. B 3Ton cucTteme 3a-
KOHbl HE TBOPATCA HEMOCPEACTBEHHO B CYAE,
HO TOAbKO OOHapyxuBatoT cebss B HeEM. IT0
ele pas NoAYEPKUMBAET, YTO UMEHHO B AaH-
HOM cUCTEME MOHATMS MpaBa U 3akoHa OTo-
XAECTBAAIOTCH, @ rOCyAapCTBEHHOMY MpaBy
OTBEAEHA AMAMPYHOLLLAA MO3ULKUA CPEAU UHbIX
dopm npaBa. CaepyeT NOAYEPKHYTh, UTO FA@B-
HOM OCOBEHHOCTbID CUCTEMbI MCTOUYHWKOB
KOHTMHEHTAaAbHOrO MpaBa, OKa3blBatloLLew
AOMUHMpPYOLLEE BAMAHWE Ha GOpMUPOBaA-
HMEe U pa3BUTME MPaBOBOW CEMbM, ABASETCA
No3MUMOHMPOBAHME rOCypAapcTBa M rocypap-
CTBEHHOrO npaBa. B ueanom xe, AAA CUCTEMBI
MCTOYHMKOB POMaHO-repMaHCKOro npasa xa-
paKTePHbl 3aKPbITOCTb, MEXAHUYHOCTb, MOAM-
TUKO-IOPUAMYECKasa HaCbIWEHHOCTb, 3TaTU3M,
abCTPaKTHOCTb, HEOOXOAMMOCTb BHELLIHETNO
rocyAapCTBEHHOIO YNpaBAEHUSA, AOMWHUPO-
BaHWEe HOPMAaTMBHbIX NPABOBbIX aKTOB, BHELL-
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HAA aBTOPUTETHOCTb, HECOOTBETCTBUE NMPUPO-
A€ npaBa, HEAETMTUMHOCTb, AOMUHUPOBAHUE
dopManbHbIX 3AEMEHTOB: 3aKOHOB, rocyaap-
CTBEHHOM BOAM U T.M. [20, ¢.6-8].

TpaAMUMOHHOMW AASl  KOHTMHEHTAAbHOIO
npaBa SABASIETCA KAAacCUPUKaALMSA B 3aBUCHU-
MOCTW OT cnocoba ¢GopmMUPOBaHUA TEX WAU
WHbIX UCTOYHWKOB NpaBa. B cOOTBETCTBUU C
3TUM KpUTEPUEM, BCE WCTOUHWUKU POMAHO-
repMaHCKoro npaBa NOAPa3AEAsIFOTCS Ha ABe
rpynnbi:

a) Ha aKTbl, UCXOAALLME OT FOCYAapPCTBEH-
HbIX 3aKOHOAQTEABHbIX U UCMTOAHUTEABHO-PAC-
NOPAAUTEAbHbIX, OPraHOB Pa3AUYHbIX YPOB-
Hel n GOPMUPYIOLLMX CTaTyTHOE NPaBo;

6) Ha UCTOUYHMKMK, BO3HWKAKOLLIME U pas-
BMBalOLWMECH B CUAY PA3BUTUS TEX UAU UHbIX
OTHOWEeHW B oOLLECTBE, a Takxe - camMoro
obulectBa (kak, Hanpumep, obbluau, TPaaAK-
UMK, NpaBoBasn KyAbTypa).

Ko BTOpoOWM rpynne UCTOUHWKOB MpaBa CAe-
AYET OTHECTU TaKXe MpaBOBble AOKTPUHbI U
paboTbl (HEPEAKO - KOMMEHTAPUKU AENCTBYHO-
LLIMX 3AaKOHOB) BUAHbIX YUEHbIX-FOPUCTOB.

B cTpaHax pomaHO-repmMaHckoro npaBsa
WCTOYHUKK MpaBa AEASITCS Takxe, B 3aBUCHU-
MOCTK OT cnocoba nx odopMAeHUA U GOpPMbI
WX BHELIHEro NPOSIBAEHWS, HA MUCAHbIE U He-
nnucaHble, GOpMaAbHble U HePpOpPMaAbHbIE.
K ¢opmManbHO-IOPUANUYECKUM, MUCAHbIM WUC-
TOYHUMKaAM npaBa OTHOCATCA HOPMATUBHO-
npaBoOBbIE aKTbl, MMeOLLME ONpeperdtoLlee
3HaueHue, POAb, KaK AN BCEW CUCTEMbI PO-
MaHO-TepMaHCKOro npaBa B LEAOM, TakK M
AASI OTAEAbHbIX COCTABASIFOLLIMX €€ MPaBOBbIX
cuctem. K HedbopmanbHbIM OTHOCSATCS, B YacT-
HOCTKU, NPaBOBbIE AOKTPUHbI, MPAaBOBbIE Tpa-
AMUMK, 0BLMe NPUHUKUNBLI NpaBa, B 0CobeH-
HOCTM B Tex CTpaHax, rA€ OHW 3aKpPenAeHbl
3aKOHOAAQTEABHO.

Hapsay ¢ Ha3BaHHbIMKW BapuMaHTaMu KAac-
CUOUKALMK UCTOYHMKOB POMaHO-repMaHCKo-
ro npaBa, BO MHOIMX CTpaHax, NpMHaAAAEXaA-
LLIMX K AAHHOW NpaBOBOM CEMbE, NPAKTUKYETCSH
elle oAHa, AOBOAbHO crneuuduueckas AnA po-
MaHO-repMaHCKOro npaBa kKnaccuomukaums. A
WMEHHO - MOAPA3AEAEHNE PA3AMYHBIX UCTOU-
HWKOB MpaBa Ha rpynnbl B 3aBUCUMOCTU OT
KOMTMAEKCA KPUTEPUEB, BKAOUAIOLLMX B cebs
X HOPUAMYECKYIO CUAY, COLMAAbHYHD 3Hauu-

MOCTb M CTeNeHb WX pacnpoOCTPaHEHHOCTU
cpean APYrMX UCTOYHUKOB npana.

B 3aBMCMMOCTM OT YPOBHA MNpPOSIBAEHUSA
AAHHbIX NMPU3HAKOB-KPUTEPUEB, B 3amnaAHOM
FOPUAMYECKON AUTEpPATYpPE BbIAEASIIOT, COOT-
BETCTBEHHO, NEPBUYUYHbIE Y BTOPUYHbIE UCTOY-
HUKKM NpaBa. Mpuuem Takasa kKnaccudmukaums
MCTOYHUKOB MNpaBa HEKOTOPbIMWM aBTOpaMu-
KOMMapaTMBUCTaMKW paccMaTpUBAETCA He
MHaue, Kak «pyHAaMEHTaAbHas».

MopuepkHEM: B TEOPUM WMCTOUYHUKOB pPO-
MaHO-TepMaHCKOro npaBa Haubonee Bax-
HbIM, GYHAAMEHTaAbHbIM MOAPA3AEAEHUEM
UCTOYHWUKOB MpaBa Ha pPasAWMYHbIe TPYMNMnbl
ABASIETCA UX KAACCUOUKALMA Ha NepBUYHbIE
MUCTOYHMUKK, B KOTOPbIX COAEPXATCA HOPMbI,
nmerolne oba3aTeAbHYO CUAY AAS CYAOB, U
Ha BTOPWYUHbIE MCTOYHWKU, MHOTAA Ha3bliBae-
Mbl€ MPOCTO UCTOUYHUKAMMWU UAU AOKYMEHTAMMU.
lMepBUUYHbIE UCTOUYHMKM BO BCEX CTpPaHax po-
MaHO-repMaHCKOro npaBa OXBaTblBatOT HOP-
MaTUBHble aKTbl (enacted law) u obbluau, ¢
HECOMHEHHbIM NpeobAapaHUEM MEPBbIX HAA
BTOPbIMWU. MHOTAQ K NEPBUYHBIM UCTOUYHMUKAM
OTHOCST TakxXxe 06Lne NpuHUMNbl npasa. Yto
Xe KacaeTtcs BTOPUUYHbIX MCTOUYHUKOB, TO OHMU
MOTYT MMETb OMNpPEAEAEHHbIN HPUAUYECKUN
BEC AWLLb TOTAQ, KOTAQ MEPBUYHBIE UCTOYHUKM
MOAHOCTbO OTCYTCTBYHOT UAU XE KOTAQ OHU He
NMOAHbI UAU HE SICHBbI. AAA MPUHATUA CYAEOHbIX
peweHnin, BOBCE HEAOCTAaTOYHO MMETb B Ka-
yecTBe pUAMYECKON Basbl TOABKO 3TU UCTOY-
HUKKU. MIX nCNOAb3OBaHUE He ABASIETCA HeOob-
XOAMMBIM MAK 06A3aTeAbHbIM. K BTOPUYHBLIM
MUCTOYHMKAM POMaHO-repMaHCKoro npasa oT-
HOCAT paHee MpPUHATble cypaebHble pelleHus
(cynebHble NpeLeAeHTbl) U HayUYHble TPYAbI 13-
BECTHbIX YYEHbIX-FOPUCTOB.

CornacHO CAOXMBLUEMYCS OObIKHOBEHMIO
M NpakTUKe, BCe MePBUYHbIE U BTOPUYHbLIE
aKTbl - UICTOYHUKKU NpaBa 06pasytoT, B 3aBUCU-
MOCTMU OT UX HOPUAMUYECKOW CUAbI, KaK B Mac-
wtabe BCeW POMaHO-repMaHCKOM MpPaBOBOM
CeMbM, TakK U Ha YPOBHE OTAEAbHbIX HaLMO-
HaAbHbIX MPaBOBbIX CUCTEM, CBOEOOpPa3Hyto
nepapxuto, HaBepxy KOTOPOM HaxoASITCA nep-
BUUHblE UCTOYHUKU, @ BHU3Y - BTOPUYHbIE.

O6WwMMK AN BCEX MPaBOBbLIX CUCTEM PO-
MaHO-repMaHCKOW NpaBOBOW CEMbW ABAAIOT-
CH UCTOYHMKM NpaBa: HOPMATMBHO-NPaBOBbIE
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aKTbl, 0bbluaun, cyaebHan npakTuka, MexAy-
HapOAHble AOFOBOpPbLI, 06LLIME MPUHLKMBI Npa-
Ba, AOKTPWUHbI. B npouecce Krnaccudmkaumu
WCTOYHWUKOB POMaHO-repMaHCKOro npasa Mc-
CAepOBaTEAM HEUM3MEHHO B LIEHTP BHMMAaHMUS
CBOMX Hay4YHbIX M3bICKaHWW CTaBAT 3aKOHbI.
Bo Bcex cTpaHax pOMaHO-repMaHCcKor npa-
BOBOW CEMbW €CTb NMUCaHble KOHCTUTYLMH, 3a
HOPMaMM KOTOPbIX MPU3HAETCHA BbICLLIUK HOPU-
AMUYECKWUM aBTOpUTET. ITOT aBTOPUTET MNpo-
ABASIETCSE U B YCTAHOBAEHUU OOABLUIMHCTBOM
rocyAapcTB CyA€EOHOIro KOHTPOAS 3@ KOHCTUTY-
LMOHHOCTbIO 0ObIYHbIX 3aKOHOB. KOHCTUTYLIMMK
pa3rpaHMUYMBalOT MNPaBOTBOPUYECKYID KOMMe-
TEHUMIO Pa3AMUHbIX FOCYAAPCTBEHHbIX opra-
HOB M, B COOTBETCTBMMU C 3TOM KOMMNETEHLMEN,
NPOBOAAT AMOOEPEHLMALNIO PA3AUYHBIX UC-
TOYHMKOB NpaBa. EBponenckas topmuamMyeckasn
AOKTPMHA M 3aKOHOAATEAbHAA MpakTWKa pas-
AMYaLOT TPU PA3HOBMAHOCTM OObLIYHOMO 3aKo-
Ha: KOAEKChI, CnelManbHble 3aKOHbI (TEKyLLee
3aKOHOAAQTEALCTBO) U CBOAHbIE TEKCTbI HOPM.

CBoeobHpa3HOo NoOAOXEHME 0OblUan B CUCTE-
Me UCTOYHUKOB POMaHO-repMaHCKOro npasa.
OH MOXeT AencTBOBaTb HE TOAbKO secundum
lege (B AONOAHEHWE K 3aKOHY), HO U praetor
lege (Kpome 3akOHa). BO3MOXHbI CUTyauuK,
Korpa obblual 3aHMMaeT NMOAOXEHMe contra
lege (npotuB 3akoHa). Hanpumep, B UTaamu,
B HaBUraLUMOHHOM MNpaBe, FAe MOPCKOWN 0bbl-
yail npeBaAMpyeT Hap HOpMOW paXAaHCKOro
Koaekca. B uenom opHaKoO, ceroaHs, 3a pea-
KMM UCKAOUEHMEM, 0Obluail NMOTEPSIA Xapak-
TEpP CaMOCTOATEABHOIO MCTOYHMKA NpaBa.

B Bonpoce o cyaebHOW npakTuKe, Kak
MCTOUYHMKE POMaHO-repMaHCKOro npasa, Mno-
3UUMA AOKTPMHbI BeCcbMa MNPOTMBOPEYMBA.
HecmoTpsi Ha 370, MOXHO CcAeAaTb BbiBOA O
BO3MOXHOCTM OTHECEHUSA CYAEOHON NPaKTUKK
K YUCAY BCNOMOTaTeAbHbIX MCTOUHMKOB.

B cucteme pomaHoO-repmMaHCKoro npaBa
ocoboe MecTo 3aHMMaeT AOKTpWHa, paspa-
6oTaBlWlana OCHOBHblIE MNPUHUWMNBI MNOCTPOE-
HWUS 3TOW NPaBOBOW ceMbU. AOKTPUHA UrpaeT
BECbMa BaXHYH POAb B MOAFOTOBKE 3aKOHOB.
OHa McnoAb3yeTcss M B NMpPaBONPUMEHUTEADb-
HOM AEATEABHOCTU (B TOAKOBAHWUW 3aKOHOB).

MecTo  pOAb 3aKOHOB
B cUCTeNMe UCTOYHUKOB
aHrAo-aMepHKaHCKOro npaea

B uucAe NpU3HAKOB aHIMA0-aMepPUKaHCKO-
ro NpaBa BbIAEASETCA KPUTEPUI NEPBUUYHOCTH
MCTOYHWKOB MpaBa rpaxAaHCKoro obulecTsa,
N, CAeAOBATEABHO, BTOPMUYHOCTb POAMU FrOocypap-
CTBEHHbIX MCTOYHMKOB npaBa. C AQHHbIM KpU-
TEPUEM TaKXe TECHO CBA3aHbI Tak1e NPU3HaKK
AEAEHWUS NPaBOBbIX CUCTEM, KaK OTCYTCTBUE B
aHrA0-aMepMKaHCKOM MpaBe aAuddepeHumna-
UMM MMNEPATUBHbIX U AUCMO3UTUBHbBIX HOPM
npasa. <AHIAMINCKasA KOHLENLUA UCKAOUYAET TO
AEAEHWE, KOTOPOE SABAAETCSH IAEMEHTAPHbIM
AN POMaHCKUX MPaBOBbIX CUCTEM, - AEAEHUE
HOPM Ha UMMNepaTUBHbIE U AMCMO3UTUBHBIE...
TePMUWH «AMCMO3UTUBHAA HOPMa» HYXEH AULLb
TEM, KTO MCMOABb3YET TOUKY 3PEHUA AOKTPUHDI
WA 3aKOHOAQTEABCTBA, paccMaTpMBas TUMKUY-
Hble AeAd. AHTAMWCKMM CYAbSl TUMUYHbIX AEA
He paccmaTpuBaeT, ero OYHKUMA - BbIHECTU
peleHrne No KOHKPETHOMY CAyYato, yUMTbiBaA
npv 3TOM MMEBLUMECH NPELEAEHTbI... AN aH-
AMYaHWHa eCTb HEUTO LUOKUPYIOLLEE B MpPeA-
NMOAOXEHUU, UYTO BCE 3aKOHbl MOTYT He ObITb
OAMHAKOBO MMMepatmMBHbl» [21, ¢. 156].

CneunodunYHOCTb aHIAO-aMepUKaHCKOro
npaBa 0COOEHHO SIPKO MPOSIBASIETCA B OTCYT-
CTBMW MUCAHOr0 NpaBa, YTo CBA3AHO, NMaBHbIM
06pa3omM, C pPacnpoCcTPpaHEHHOCTbID TaKoro
HEeMnMcaHoOro UCTOYHWKa NpaBa Kak CyAeOHbIN
npeueAeHT. MpeueaeHTbl COCTaBASIFOT OCHOBY
cypebHoro npasa, He Tpebylollero rocypap-
CTBEHHOrO (MMCAHOro) 3aKpPenAeHus, arnoAu-
TUYHOrO, AErMTUMHOIO WM aBTOPUTETHOIO MO
cBoel npupoae. B pamkax cyaebHoro npete-
AEHTa NpaBO TBOPWUT CaM YEAOBEK, OH CTaHO-
BUTCS HEOTbEMAEMOM N 06A3aTEAbHOM YaCTbtO
npouecca npaBoTBopuyecTBa. K MUCTOUHMKaM
AAHHOM MpPaBOBOM CEMbM OTHOCAT MOHOrpa-
dUn, y4ebHUKU U UHble TPYAbl 3aCAYXEHHbIX
IOPUCTOB, CyAel, obAapatollMx aBTOPUTETOM
B obuiectBe. CyaebHble NpeLeAeHTbl U Cel-
yac ApPKO AEMOHCTPUPYIOT pPasAnune MeXAY
npaBoM W 3aKOHOM, FAe MepBOe CO3AAeTCA
rpaxAaHCKMM 06LECTBOM C NMOMOLLBIO CYAbM,
ABAieTcA abCOAOTHbIM GEHOMEHOM, a BTO-
poe - cyrybo rocyanapCTBEHHbIA MNPUOPUTET,
OTHOCUTEABHOE SIBAEHUE. B Leaom, Ansl cucTe-
Mbl WCTOYHWKOB aAHIAO-aMEPUKAHCKOro npa-
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Ba, XapaKTepHbl CAeAylLLMEe OCOBEHHOCTH:
OpraHMYyHOCTb, MOpaAbHasi 0b6oralleHHOCTb,
camMoynpaBASIEMOCTb, anOAMTUYHOCTb, AE3Ta-
TM3M, AOMUHUPOBaHWE cyaebHbIX MpeueAeH-
TOB, Ka3yaAbHOCTb, AErMTUMHOCTb, BHYTPEH-
HASi @aBTOPWUTETHOCTb, NpeobAapaHue CBS3W C
rpaXxAaHCKUM 0OLEeCTBOM, CUHKPETUUYHOCTb,
OTKPbITOCTb, 3GPEKTUBHBIN MEXaHW3M CaMo-
BOCMNOAHEHUS M TeHe3uca, AOMUHWPOBAHME
COAEPXaTEAbHbIX 3AEMEHTOB (pa3ym, npaBo-
CO3HaHue) [20, c.6-8].

B ocHoBe aHrn0-aMepuKaHCKOW CUCTEMbI
AeXUT obllee npaBo (common law) Beaunko-
6pUTaHnK, POAMBLLEECS B Pe3yAbTaTe AEATEAb-
HOCTM KOPOAEBCKUX CYAOB, PELLUEHUS KOTOPbIX
npuM3HaBaAMCb WMeRLWMMU  06A3aTEAbHYIO
CUAY AASI HUXECTOSILLIMX CYAOB. lNpeueaeHTHoe
npaBo - CUCTEMATU3MPOBaHHASA AOKTPUHOM CO-
BOKYMNHOCTb PELUEHWN CYAOB BbICLLUMX MHCTaH-
UMM, NOAAEXALLMX NMPUMEHEHUID K aHAAOMMU-
HbIM AEAQM.

ObbluanaM TakXe YAEeAsieTcs AOCTATOUYHO
6oAbLLOE BHMMaHWe, 0COBEHHO NpU GopMMU-
pOBaHUM HOBbIX NpeLeAeHToB. UTO Kacaetcs
AENOBbIX OObIKHOBEHUI, TO WX 3HAYEHUE AO-
ctatouHo Beauko B CLUA, rae oHu obpasytoTt
OCHOBY PEKOMEHAATEAbHbIX AKTOB 4aCTHOro
Xapakrepa, CAyXallMX B KauyeCTBE MOAENEN
AASt OTAEABHbIX LUTATOB.

AHrAO-aMepUKaHCKas AOKTPWMHA pa3BuBa-
€TCsl MOA OMPEAEAOWMM BAUSIHUEM MpeLle-
AEHTHOrO npaBa KasyucTuuyecku, nytem ob6ob-
LLLEHUA OTAEAbHbIX NMpeLeAeHToB. He cAayyaliHo
Ha COBPEMEHHOM 3Tane NPOUCXOAUT cbanxe-
HWE MPaBOBbIX CUCTEM, UTO OCODEHHO SIPKO
BMAHO Ha npumepe EBponeickoro cooblie-
cTBa.

B coBpeMeHHbI Nepuop, B aHrA0-aMepu-
KaHCKOM MpaBe, MOHATME 3akOoHa MnpakTuye-
CKM COBMaAaeT C NOHATUMEM HOPMAaTUBHO-Mpa-
BOBOIO aKTa, U MOHATMEM 3aKOHa, B LUMPOKOM
CMbICAE, OXBaTblBalOTCS, KpOME COOCTBEHHO
3aKOHOB (CTaTyTOB), TakXe aKkTbl KOPOHbI, 13-
AaBaeMble Ha OCHOBe npeporatuebl (B AH-
ramn, KaHaae, ABCTpaAuun), U BCe UHbl€ MHOTO-
UMCAEHHble U pa3HOOOpa3Hble MOA3AKOHHbIE
akTbl. B cTporo ropuvaMYECKOM CMbICAE, 3a-
KOH (CTaTyT) NOHUMaEeTCa COBPEMEHHbIMU UC-
CAeAOBATEAIMU @HIAOCAKCOHCKOro npaBa He
MHave Kak popManbHbIi, B MTMCbMEHHOM BUAE
O0DOPMAEHHbBIN AKT, UCXOAALLMA OT BbICLLIETO

3aKOHOAATEABHOIO opraHa cTpaHbl [22, c. 49].
B AHrann, KaHape, ABCTpaAnu - 3TO NapAa-
meHT, B CLLUA Ha depepanbHOM YpPOBHE - 3TO
KOHIpecc, a Ha YPOBHE OTAEAbHbLIX LLUTATOB - Ae-
rMcAaTypbl.

B 3aBMCMMOCTM OT HOPUAMYECKOW CUAbI W,
COOTBETCTBEHHO, OT 3aHWMMaemMoro Mecta B
CUCTEME UCTOYHMKOB MNpaBa, 3aKOHbl MoApas-
AEAAOTCA Ha KOHCTUTYLUMOHHbIE U OObIUHbIE
AU Tekylune. NIoMUMO AEAeHUs 3aKOHOB Ha
KOHCTUTYLIMOHHbIE U 0OblYHbIE, B @HIAOCAKCOH-
CKOM NpaBOBOW ceMbe, MPUMEHUTEABHO K de-
AEpaTUBHbLIM cucteMam (ABCTpaausa, KaHaaa,
CLLA), 06BbEKTMBHO CKAAAbIBAETCA MX MoApas-
AenNeHue Ha depepanbHble 3aKOHbI U 3aKOHbI,
NPUHUMaEMble Ha YPOBHE OTAEAbHbIX CyObek-
TOB dpepepauun.

Hapsay ¢ Ha3BaHHbIMW BUAGMU 3aKOHOB
N KPUTEPUAMMU UX KAACCUDUKALMMK, B aHIAO-
CaKCOHCKOM NpaBOBOW CEMbE UCMOAb3YIOTCS U
APYrue Kputepum noapa3peneHuss 3aKOHOB Ha
pas3AMYHbIE TPYNMbl UAU BUABI. CPEAN HUX, Ha-
npuMep, OTHOCUTEABLHO PacnpOCTPaHEHHbLIMHU
B NOCAEAHWE AECATUAETUS B PAAE CTpaH obLie-
ro npasa (CLUA, otuactu ABcTpanna 1 KaHa-
AA) CTaAU KPUTEPUU KAACCUDUKALMKN AENCTBY-
FOLLMX 3@aKOHOB, B 3aBMCMMOCTM OT crnocoboB
MX cucTemMaTtusalmn: 3aT0 KOAUPULMPOBAHHbIE
N KOHCOAMAMPOBaAHHbIE aKTbl. Kpome pasanu-
HbIX CNOCOBOB CUCTEMATM3ALMM U APYTUX KPU-
TepUeB KhacCcudmKaLuum 3aKOHOB (CTaTyToB), B
AHIMAOCaKCOHCKOM NpaBe NPOBOAWUTCHA U MUHaA
UXx rpapaums. B yactHoCTM, AOBOABHO pacnpo-
CTPAHEHHOW ABAAETCA KAacCUPUKauMsa 3aKo-
HOB NO BPEMEHHOMY MPU3HaKy, BblAEAEHUE
cpeamn obLLEer MX Maccbl 3aKOHOB, PacCUMUTaH-
HbIX Ha CTPOro OMPEAEAEHHbIN NEPUOA BpEME-
HW. OCOBEHHOCTb BPEMEHHbIX AKTOB 3aKAHO-
yaeTcs B TOM, UTO B HWUX YKa3blBaAETCH TOUHbIN
CPOK AENCTBUA, MO UCTEUEHUU KOTOPOro AaH-
Hbl 3aKOH TepsieT LOPUANYECKYO CcUAy. OpHa-
KO, B CAyYae HeobBXOAMMOCTH, BbICLUMI 3aKO-
HOAQTEAbHbIM OpraH CTpaHbl, NyTeEM U3AAHUA
APYroro, cneunManbHOro akra, MOXeT NPOAAUTb
CPOK ero aoencteus. MNpruuem aTo MoXeT NoBTO-
pPATbCA He OAMH pas. [lpuHATME Takoro poaa
aKTOB ABASAETCA TUMUYHBLIM AN 3aKOHOAATEAD-
ctBa AHMAMKW. B aHrAOCaAKCOHCKOW MpaBOBOM
CeMbe 3HaUMTEAbHOE BHUMaHUE YAEAETCH aK-
TaM TOAKOBaHWSA 3aKOHOB (CTatyToB).
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MonsaTne, BABI M 0COOEHHOCTH
MCTOYHHKOB npaBa EBponeNckoro
Coro3a. Poab pewennii EBponenickoro
CyAa B NpaBonpUMeHHTEeAbHOH
AEATEeAbHOCTH rocyaapcrs-uaneHoB EC

YHUKAABHOCTb  CUCTEMBbI MCTOYHUKOB
npaBon cucteMbl EBpocoto3a obycaoBAeHa
npaBoBbiIM GEHOMEHOM PErMoHaAbHOrO CO-
t03a rocypapctBs. MccrepoBaTenM paHHOM Te-
MaTUKKU OMNPEAEAAIOT WUCTOUHWMKKU npaBa EB-
pPOCOt03a Kak «BHELWHWE GOPMbl BblpaXeHWs
(NPOSIBAEHUSA), 3aKPENAEHUSA HOPUAUYECKUX
HOPM, NPUHATbIX UHCTUTYTamMKn EC, B pamkax
MX MOAHOMOYMM U B COOTBETCTBUU C YCTAHOB-
AEHHbIMMW Mpoueaypamu» [23, c. 284-287]. B
AUTEPATYPE BLIAEASIFOTCA YeTbipe OCHOBHbIE
rpynnbl UCTOYHWKOB €BPOMENCKOro npa.a:
HOPMAaTMBHO-MPaBOBblE aKTbl, 06LUME MPUH-
umMnbl npaBa, peweHusa Cypa EC, mexayHa-
poAHble poroBopbl. Ctatbs 249 AoroBopa 0O
EBponenckoMm 3KOHOMMWYECKOM coobliecTBe
(no3pHee - EBponenckoe coobLecTBoO) Co-
AEPXUT yKa3aHMUA Ha HOPUAMYECKU 3HAYUMbIE
aKTbl, UCXOAALLME OT YNOAHOMOUYEHHbIX HA UX
n3paHue opraHoB EBpocotosa. Umu ABAAKOTCA
pernaMeHT, AMPEKTUBA, PELIEHUE, PEKOMEH-
AaUMa U 3akAoveHue. MapueHko M.H. u Ae-
pAbuHa E.M., ncnoab3ys pa3paboTku aBTOpPOB
3apybexHbIX rOCYyAapCcTB, CUCTEMY WCTOUHU-
KOB NpaBa EBponenckoro cot3a AOMNOAHSAIOT
TaKMMKU UCTOUHMKaAMMK KaK CyAeOHbIM npele-
AEHT 1M NpaBoBan AOKTPUHA; dopmMupytoLLme-
csl NnpaBoBble 06bl4an, 3a KOTOPbIMK, NPaBAA
AANEKO He BCerpa, Npu3HaeTcs ctatyc camo-
CTOATEABHOIO UCTOYHMKA NPaBa; NPMU3HaHHbIE
CyaoM, Tak HasblBaeMble, akTbl 0COO0N KaTe-
ropmu, UAWM popa (sui generis acts), cBA3aH-
Hble C BHyTPEHHEN OpPraHM3auMOHHON U MHOM
AEATEABHOCTbIO MHCTUTYTOB EBpoOcoto3a; a
TaKXe aKTbl, BXOASILLME B COCTaB, Tak Ha3bl-
BAaeMoro, MArkoro npaBa, KOTOpoe onpeae-
ASIETCA KaK «CUCTeMa NpaBUMA MOBEAEHMUS, B
npuHuune He obrapatoWMx 0PULIMAABHO NPU-
3HAHHOMN KakoM 6bl TO HW ObIAO HOPUANUYECKOMN
CUAOW», HO TEM HE MEHEe, UMELMX B chepe
HOPUANUECKON AEATEABHOCTM Pa3AMUHbIX Op-
raHoB EBpocoOto3a «3HAUYUTEAbHbIM NpaKkTUye-
ckun addpekm. Markoe npaBo (B OTAMUME OT
06bIUHOIrO MaTepuUanbHOro U NPOLLECCyaAbHO-
ro - XecTKoro npasa) B 3anapHOW tOpuUAUYe-

CKOW AMTEpaType paccmaTpuMBaeTcs B BUAE
HEKOEro «BCNOMOraTeAbHOro» npasa U COOT-
BETCTBEHHO MMEHYETCA BCNOMOraTteAbHbIM
npaBoM. K YMCAy €ro MCTOYHUKOB OTHOCATCA

TaKXe Takne HPUAMYECKM 3HAYMMbIE aKThbl,

Kak AeKAapaunu, KOMMIOHUKE U PE3OAOLUHK

pas3AMYHBbIX MHCTUTYTOB EBpoOcCoto3a; oduuu-

aAbHble OTBETblI HA BOMPOCHI, aApeCOBaHHbIE

EBponapAameHTy; 3aABAeHUS Komuccuu no

NoBOAYy MPOBOAMMOW EBPOMENCKMM COHO30M

NOAUTUKKU B TON UAU UHOW 0OAACTU U AP.» [24;

25; 26].

MpobaemMa KAacCUOUKALMKM WMCTOUHUKOB
npaBa EC pelwaeTtca B AOKTPUHE eBpOMeEMn-
CKOro npaBa HeOAHO3HauHO. Hanboaee nony-
ASIPHBIMW OCHOBaHMAMMU AEAEHUSA UCTOYHUKOB
EBponenckoro npaBa Ha BUAbI SIBASIOTCA CAe-
AyroLime:

1) B 3aBMCUMOCTM OT UX HOPUAMYECKOMN CUAbI,
BCE UCTOYHUKK NpaBa EBpocoto3a noapas-
AENAAOTCA Ha ABE OCHOBHbIE Fpynnbl - UC-
TOYHUKM MEPBUYHOIO MNpaBa M MCTOUYHMKMU
BTOPMYHOrO NpaBga;

2) B 3aBUCUMOCTU OT chepbl NPUMEHEHUS U
HanpPaBAEHHOCTM AEWCTBUS TEX UAM WMHbIX
MCTOYHMKOB - Ha BHYTPEHHUE (YUpPEAUTEAD-
Hble AOFOBOPbI, TEKYLLIEE 3aKOHOAATEABCTBO
EBpocoto3a u obuwme npuHUMNbl npasa) u
BHELIHWE (MEeXAYHapOAHbIE AOTOBOPbI);

3) no cnocoby GopMUPOBAHUSA U MPUHATUS TEX
WUAWU UHbBIX aKTOB, UMEHYEMbIX UCTOYHUKAMU
npaBa EBpocoto3a, a Takxe B 3aBUCUMOCTH
OT POPMbl UX BbIPAXEHUS, BCE UCTOYHUKU
npaBa MOAPA3AEAAIOTCA Ha: a) YYpeAUTEeAb-
Hble AOrOBOPbl U MHbIE AKTbl, PErYAUPYHO-
LLMEe BaXHeMLW e BONPOChl OpraHn3aumnun u
dyHKUMOHMPOBaHMA EBpocotosa; 6) akThl,
NPUHUMaeMble WMHCTUTyTaMKu EBponemncko-
ro cot3a M conoctaBUMble C¢ 0BblYHbIMHU
3aKOHaMM 1 MOA3AKOHHbIMMW aKTaMu1 HaLMO-
HaAbHOro NpaBa; B) pelueHnsa EBponencko-
ro cyAa CrpaBeAAMBOCTM, OCHOBaAHHbIE Ha
NpPaBoOBbIX HOPMax Y4YPEAUTEAbHbIX AKTOB
EBpocoto3a U UHble UCTOUYHMKK NpaBa (00-
lme npuHumMnbl npasa EC n mexayHapoa-
HOro npaBa, NpaBoOBas AOKTPUHA).
CBoeobpasre UcTouHnKoB EBponerickoro

npaBa, Kak HEPEAKO OTMEYAETCH YYEHbIMMU

pasHbiX CTpaH, CBA3aHO C YHWUKaAbHOCTbIO
camMoro GeHomMeHa - pernmoHaAbHOro cotosa
rocypapcTB. YuuTbiBasi OBLIMPHOCTb TEMATU-
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KW, PAacCMOTPUM AULb T€ OCOOBEHHOCTU CU-
CTEMbl MCTOYHUKOB, KOTOPble WMMEKT MPUH-
UMnuanbHOEe 3Ha4YeHUA AAST MAEHTUOUKaALUK
KaK AaHHbIX GOpPM - UCTOYHUKOB NpaBa, Tak
M CaMOM COOTHOCALLENCA C HAMU MPaBOBOM
cuctemsbl. pexae BCEro CAeAyeT OTMETUTD,
YTO B OTAMYME OT UCTOUYHUKOB HALMOHAABHOIO
npaBa, B OCHOBE UCTOYHWKOB, Kak U camMoro
npasa EBpocoto3a, AeXUT He NPOCTO MHTEPEC
OAHOro Hapopa, OAHOW HaUMOHAAbHOM NMpaBo-
BOM CUCTEMbI, HO COBOKYMHbIWN UHTEPEC BCEX
€BPONEeNCKMX HAPOAOB WM COrMAACOBAHHOCTb
MX BOAW. AyaAU3M MPOABAEHUS COrAAcOBaH-
HOCTU BOAM €EBPOMNEUCKUX HAPOAOB: HeEMo-
CPEACTBEHHO - B yUpEeAUTEAbHbBIX AOTOBOPHbIX
aKTax U ONOCPEAOBAHHO - B NPaBOBbIX aKTax,
TaKXe MCTOYHWKax npaBa EBpocoto3a, MCXo-
AALLMX OT GOPMUPYEMbBIX MMU HAArOCYAap-
CTBEHHbIX MHCTUTYTOB B AMLUEe EBponenckoro
MNapnameHTta, CoBeTa EBponenckoro cotosa,
EBponenckon KOMUCCHUN U APYTUX OPTraHoB.

CneunMdurka UCTOUHMKOB npaBa EBpoco-
t03a UMEET FeHEeTUUYECKUE KOPHU, MOCKOAb-
Ky CUHTE3MPYET OCHOBbI CUCTEM MCTOYHMKOB
POMAHO-TePMaHCKOro (KOHTUHEHTAAbHOIO) M
aHrAnocakcoHckoro (obuwero) npasa. CocraBs-
ASIFOLLUMMK cUCTEMBI UCTOUHUKOB EC AABASIHOTCS
Takue pasHOMNAAHOBbIE UCTOUYHUKMN KaK 3aKOH,
B LUMPOKOM CMbICAE, T.€. GAaKTUUYECKM HOPMa-
TUBHbIA MPABOBOW aKT - OCHOBHOW MCTOUYHUK
POMaHO-repMaHCKOro npasa, WU NPeLEeAEHT -
AOMUHUPYIOLLIMIA UCTOYHUK @aHITAOCAKCOHCKOTO
npaea [27; 28]. Kpome TOro, ceoeobpasune
WCTOUYHMKOB NpaBa EBponeickoro coto3a 3a-
KAKOUAETCSH B OTCYTCTBMU UX YETKOTO MEpPapPXU-
YeCKOro NOCTPOEHUA U OYHKLMOHUPOBAHUSA;
B MX AENCTBMM B 0COBEHHOM MPOCTPAHCTBE
- B paMKax perMoHaAbHOW opraHusauuu ro-
cypapcTB; B ocobom, AMddepeHUMPOBaAHHOM
NOPSIAKE WX MPUHATUS U BCTYNAEHUSA B CHUAY,
a TaKXe BKAIUEHWUS COAEPXALUMXCSH B HUX
HOPM, BO BHYTPEHHEE NPaBO rOCyAapCTB-UAE-
HoB EBpocoto3sa.

B cucteme nctouHmkoB npaBa EC ocoboe
MeCTO 3aHMMatoT pelleHusa EBponenckoro
CyAa, UMeloLIMe BaXHOe 3HauvyeHue, npexae
BCEro, B NPaBOMNPUMEHUTEABHON AEATEABHO-
cTh rocypapcTe-uneHoB EC. Cya EBponenckumx
CoobuiecTB npeactaBaseT cobor 0cobbil
MEXAYHaPOAHbIN cypaebHbIM opraH, KOTOpPbIN,
X0Tsi U obrapaeT WMPOKUMU HOPUCAUKLMOH-

HbIMW MOAHOMOUYUSIMU, SBAAETCA «KOHCTU-
TYUMOHHbIM cypoM» EBponerickoro Cotosa.
9TO NOATBEPXAAETCA, B YaCTHOCTH, TON dop-
MaAbHOW KomneTteHuuen, kotopon Cyp EC
HaAeAeH B COOTBETCTBUU C yUPEAUTEAbHbLIMMU
porosopamu EC (npoBepKa cOOTBETCTBUSA MO-
AOXEHWIN NMPOM3BOAHOIO NpaBa HopMaMm nep-
BMYHOIO NpaBa W BbIHECEHWE NOCTAHOBAEHUN
B pamMKax npoueAypbl NPerAMLManbHOro 3a-
npoca). B noAb3y 3TOro roBOpUT TakXxe npak-
TMKa Cyaa EC: npu BbiHECEHUM pelueHni, Cya
EC yauwe Bcero obpallaerca K GyHKLMOHAAb-
HbIM MeTOAaM TOAKOBaHWA, paccmaTtpuBasn
obLline ueAn yupeaUTEAbHbIX AOTOBOPOB AASI
BbIABAEHUA 3aMbiCA@ 3aKOHOAATEAS, UYTO Xa-
paKTepHO, B MEPBYID O4YepeAb, AAA OpPraHoB
KOHCTUTYLUMOHHOTO npaBocyaus. LUnpokoe
MCNOAb30BaHWE CneunarbHOW NperArLNanb-
HOM npoueAypbl MO3BOAMAO BbICTPOWUTb OTHO-
LUEHWUS MEXAY €BPONenCKUMU U HalLMOHaAb-
HbIMW CYA€OHbIMW OpraHamMu Ha OCHOBaHWWU
B3aMMOBbIFOAHOTO COTPYAHWYECTBa, CBA3aTb
Hepas3pbIBHOMW HUTBIO AOTMKY €BPOMENCKOro
npaBa M HaUMOHAAbHbIX MPaBOBbIX CUCTEM,
a cornacve HauMOHaAbHbIX CYAOB C MpaBo-
BOM AOTMKOW W NpaBoBOM nosuuunen Cyaa, B
COYETaHUU C CyLLEeCTBOBAHMEM CNELNaNbHbIX
MeXaHW3MOB 3allWTbl €BPOMENCKOro npasa,
obecneunan obsizaTeAbHOCTb pelleHuit Cypa
EC kak ncrtouHuka npasa EC.

PeweHna Cypa EC cbirpann KAKOYEBYHO
pOAb B pPasBUTMM aBTOHOMHOIO MNPaBOBOrO
nopsianka EBponelickoro Coto3a. MIMeHHO B
HUX COOPMYAMPOBAHA 3Ha4YMTEAbHAA 4acTb
NPaBoOBbIX MPUHLMMNOB, HOPM W MHCTUTYTOB,
KOTOpble, K HacToAlWeMy MOMEHTY, cOocTaB-
ASIFOT «OCHOBbI KOHCTUTYLMOHHOTO cTpos EC».
PeweHnna Cypa EC ctaAnM MCTOUYHMKOM MpPUH-
LMNOB MPAMOro AEMCTBMA W BEPXOBEHCTBA
npasa EC, npuHuUMna noppasymeBaeMbIX MOA-
HoMouMin. C UX NMOMOLLBIO HA €BPOMNENCKOM
YPOBHE ObIAM YCTAHOBAEHbI TapaHTUK 3aLLUTbI
npaB YeAOBeKa, a Takxe ObIA0 MPU3HAHO Ha-
AMUYME aBTOHOMHOIO NpaBoBoro nopsiaka EC,
NMOCTPOEHHOrO Ha OCHOBE YYPEAUTEABHbIX AO-
roBOpOB KOHCTUTYLMOHHOIO cBOWMCTBa, 060-
3HaYeHbl NMOAOXEHWE W COCTAB «OCHOB KOH-
CTUTYUMOHHOTO cTposa EC». B peweHusax Cyaa
EC yTOuYHEeHbl M AeTaAM3UPOBaHbI KPUTEPUM
M napameTpbl pasrpaHMYeHUs MOAHOMOYUMI
MeXAy WHCTMTyTamu EBponeickoro Cotosa
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M  HaUWOHAAbHbIMW OpraHamu nyb6AUYHOWM
BAACTU TOCYA@PCTB-YA€HOB. Ha oCHOBaHWu
KOMMNAEKCHOTo aHaAmM3a peleHun Cyaa EC,
MOXHO BbIAEAUTb OOAACTU UCKAKOUUTEABHOMN
KomneTteHumMn EC (npaBoBOe peryanpoBaHue
€AMHOT0 pblHKa, 060LLYyI0 BHELIHETOProBYHO

NOAUTUKY, OOLLYID CEAbCKOXO3ANCTBEHHYIO
NOAWUTUKY, OOLLYIO PbIBOAOBELKYHO MOAUTUKY,
OCHOBHbIE MpaBUA@ KOHKYPEHLMW, OCHOBHbIE
Hayana TPaAHCMOPTHOM MNOAWTUKM), @ TaKxe
NPOCAEAWTb MOAXOAbI K pacnpeAeneHu o cMme-
LWaHHOW KoMneTeHuun [23].
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Sammary

The doctrine of the sources of law as one of the central section of jurisprudence is character-
ized by a long and rich evolution - from the very inception right up to its current doctrinal under-
standing and practical implementation. Solid theoretical development of the concept of sources
of law embodied in the research by legal theorists at different times failed to fully exhaust this
subject because of its breadth and importance. Scientists have complete unanimity in only one
postulate: the problem of the sources of law is the initial position in the laborious process of the
knowledge of law, and problem-solving relationship between the concepts of sources of law with
the notion of forms of law, the classification and hierarchy of sources of law, the definition of the
legal nature of the various sources and other issues important only to particular national legal
systems and for various legal families. Of the particular importance for the success of the theo-
retical understanding of the problem is the development of comparative law as a whole.

The purpose of the article is to investigate the problem of sources of law, modern methodolog-
ical approaches to the definition and features of the sources and forms of law and their relations
and to consider these categories in the context of different national systems of legal families,
from the standpoint of international law.

The problem of the sources and forms of law, and their relationship is very important. General
theoretical research of these and connected problems was implemented by N.G. Alexandrov, S.S.
Alekseey, L.I. Antonov, S.N. Brother, V.M. Baranov, A.l. Vasiliev, |.V. Voronkov, V.B. Isakov, D.A. Keri-
mov, S.F. Kechekyan, V.N. Kudryavtsev, V.V. Lazarev, G.V. Maltsev, M.N. Marchenko, M.l. Matuzov,
B.C. Nersesyants, A.S. Pigolkin, S.V. Polenina, I.N. Senyakin, V.N. Sinyukov, N.N. Razumovich and
others. The problem of the sources of law is often the subject of branch jurisprudence which
adopts general theoretical problems of the sources of law. A significant contribution to the devel-
opment of the theory of sources of law was made by such authors as S.A. Avakyan, M.V. Baglai,
F.I. Kalinycheva, M.G. Kirichenko, I.V. Kotelevskaya, V.F. Kotok, I.N. Kuznetsova, O.E. Kutafin, V.O.
Lucina, V.V. Maklakova, L.A. Morozova, G.l. Muromtseva, N.A. Mikhaleva, B.A. Strashun, Y.A. Tik-
homirov, B.N. Topornino, B. S. Ebzeeva. A fundamental research of this problem is included in
the monography of M.N.Marchenko “Sources of law”, the doctoral theses of V.A. Boshno “Form
of law: theoretical and legal research” (Moscow, 2005), N.A.Vlasenko “Problems of the right
form of expression (linguistic and logical analysis)” (Ekaterinburg, 1997), the doctoral thesis of
T.V.Gurova “Actual problems of the theory of the sources of law” (Samara, 2000), A.B.Dorohova
“The role of judicial precedent in the legal system (comparative legal analysis) (Moscow, 2001),
0.V.Malova “Legal custom as a source of law “(Ekaterinburg, 2002), M.A.Nechitaylo “ Normative
contract as a source of law “(Moscow, 2002), A.V.Prohachev “ The custom in the forms of law”
(Rostov-on-Don, 2002) 0. V.Bogatova “Normative legal act as a source of law (Moscow, 2004),
A.Yu.Garashko “Features of the system properties of the sources of law “(Moscow, 2013), in the
works of M.I. Baytin “The essence of law (contemporary normative legal thinking on the verge of
two centuries” (Moscow, 2005), Anton Vasiliev, “Sources and forms of law “as a scientific catego-
ry” (Sources of law: theory and practice problems, - Moscow, 2008), V.N.Kartashov “Traditional
and modern approaches to the understanding of the sources of law”, L.A.Morozova “Normative
contract as a source of law “(Sources of law: theoretical and applied problems. - Moscow, 2008)
and many other theoretical sources.

In this article, the author focused on updating the approach to the issues of forms and sourc-
es of positive and natural law, and main types of criteria for the classification of sources of
Romano-Germanic law, the laws of the place and role in the system of sources of Anglo-American
law, concept, types and characteristics of sources of EU law, the role of the European Court en-
forcement of EU Member States.
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