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Anotacija. Sis raksts veltits starptautiskai tirdzniecibai un PTO tiestbam. Autors apraksta starptautisko
tiestou normu lomu starptautiskas tirdzniecibas joma, ES regionalas tirdzniecibas noliguma nozimi, ka
ar PTO pamata noteikumus un principus. Autors apgalvo, ka starptautiskas tirdzniecibas noteikumi
ir nepiecieSami un PTO tiesibu sistémai ir japrevalé par valsts ieks&jam tiesibu normam. Saja raksta
ar ir apskatiti stridu, kuri izriet no divpuséjiem regionalajiem tirdzniecibas ligumiem, izSkirSanas
jautajumi. St darba meérkis ir sniegt sabiedribai plaSaku ieskatu par starptautiskas tirdzniecibas un
PTO noteikumu attiecibam.

Atslegas vardi: Pasaules tirdzniecibas organizacija, Ziemelamerikas brivas tirdzniecibas ligums,
Vispareja vienoSanas par tarifiem un tirdzniecibu, Eiropas Kopiena, Eiropas Savieniba, starptautiska
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HayuHbir pykoBoauTeab: AoueHT BMA, Dr.iur. AnekcaHap OBAALLIEHKO

Me)XxayHapoaHana TOProeaa v npaso BTO

AHHOTauusA. 3Ta cTaThsl NOCBSLLEHA BONPOCaM MeXAyHapOAHOW TOproBAM 1 npasy BTO. ABTop onu-
CbIBAET POAb MEXAYHAPOAHBIX HOPM B 06AACTU MEXAYHAaPOAHO TOProBAW, 3HAUEHWE PEMMOHAABHOMO
TOProBOro coraalleHusn B ctpaHax EC, a Takxe OCHOBHble nNpaBuAa M npuHUMNbl npasa BTO. ABTop
YTBEPXAQET, UTO NPaBUAA MEXAYHAPOAHON TOProBAM HEOBX0AMMBI U NpaBoBas cuctema BTO ponxHa
MMETb NPENMYLLECTBO HaA BHYTPEHHMM 3aKOHOAATEALCTBOM CTpaH. B 310l cTaThbe Takxe paccmarpu-
BatoTCsA BOMPOChI YPEryAMpoBaHWS CMOPOB, BbITEKAOLLMX U3 ABYCTOPOHHUX PErMOHaAbHbIX TOProBbIX
coraalleHuin. AaHHas paboTa HanpaBAeHa Ha NpeaocTaBAeHWe 06LlecTBY Horee ryboKOro NoOHUMaHKS
B3aMMOCBSA3U MEeXAYHapPOAHONM ToproBaer ¢ npasom BTO.

KnaloueBblie cnoBa: BcemupHas Toproeasi opraHu3daums, CeBepoaMepuKaHCKoe CoraallieHne o
cBobopHOM ToproBae, leHepanbHOE CorAalLieHUe Nno Tapudam 1 Toprosae, EBponerickne coobllectsa,
EBponenckuin cotos, MexayHapoaHas TOProBAsl, CUCTEMA YPEryAMpoBaHuMA cnopoB, EBponenckuia cya,

HaUMOHaAbHOE NpaBo, MEXAYHAaPOAHOE NPaBOo, HALMOHAAbHbIV PEXMM.

Introduction

The World Trade Organization was established
and became operational on 1 January 1995.
It is the youngest of all the major international
intergovernmental organizations and yet is
arguably one of the most influential in these times
of world globalization. As Marco Bronckers stated,
it has ‘the potential to become a key pillar of global
governance’ [1].

Many critics of the WTO claim that the WTO
is ‘pathologically secretive, conspiratorial and
unaccountable to sovereign states and their
electorate’ [2]. Developing-country members
criticize the WTO and object to what they consider
to be their marginalization within the WTO’s
negotiation and rule-making process. While for
many years international trade law was not part of
the mainstream international law, the WTO law is
now the ‘new frontier’ of international law. Nobody
questions that the WTO law is an integral part of
public international law. However, the relationship
between the WTO rules and other, conflicting rules
of public international law, such as rules of MEAs,
is controversial. A generally accepted view on this
relationship is yet to emerge.

With regard to the relationship between the
WTO law and the national law of WTO member
states, it should be noted that, while some WTO
scholars forcefully plead for the granting of direct
effect to WTO law in the domestic legal order of
WTO member states, none of the major trading
nations grants such effect to the WTO law. In
most WTO member states, a breach of the WTO
law obligations cannot be challenged or invoked
in national courts.

As regards relationship between the WTO
and the EC, the EC and the WTO shares many
obvious features, they are both organizations set
up primarily to promote trade between states.
Some authors consider the EC and the WTO even
as constitutional entities with similar roots. Other
authors see them as a main shared sign that the
members of the EC and the WTO have tied their
hands in matters of trade policy and have tried to
extend this tying to cover domestic policies that
may affect trade. Concerning the role of the EC,
there are many exceptions from the MNF and
NT duties due to the Article XXIV of GATT. Each
organization has its own legal framework. It is very
interesting, how in substantive and procedural
terms the process of political and legal decision-
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making in the European Communities is affected

by the fact, that the EC are the member of the

WTO. The most significant issues can be described

as [3]:

- the question of the exact legal status and
effect of the WTO norms within the European
legal order;

- how particular EU policies are affected by the
provisions of the relevant WTO agreements;

- the question of extent to which and the way
in which the EU institutions and bodies seek
to integrate the substantive obligations
contained in various agreements into their
political and legislative processes;

- the general principles and due process
norms developed by the dispute settlement
bodies.

This article is divided into two main parts which
concentrate primarily on the most interesting
questions outlined above. The first part considers
briefly some of the points of comparison and
contrast between the EU and the WTO. Also the
relevance of these similarities and differences
for the interpretation and effect of the respective
norms of these institutions will be examined. The
second part dwells on the domestic impact of the
WTO law. It is more than obvious, that the EU law,
WTO law and national law are in close contact
every day and the relations between them should
be clear.

International Rules for International Trade

Globalization and international trade need to
be properly managed if they are to be of benefit
to all humankind. The author states in this
section the need and existence of international
rules for international trade. The former GATT
and WTO director-general, Peter Sutherland,
wrote in 1997: ‘The greatest challenge facing
the world is the need to create an international
system that not only maximizes global growth
but also achieves a greater measure of equity,
a system that both integrates emerging powers
and assists currently marginalized countries in
their efforts to participate in worldwide economic
expansion. The most important means available
to secure peace and prosperity into the future is
to develop effective multilateral approaches and
institutions’ [4].

But what exactly is the role of legal rules and, in
particular, international legal rules of international
trade? How do international trade rules allow
countries to realize the gains of international
trade? There are basically four related reasons
why there is a need for international trade rules.

Firstly, countries must be restrained from
adopting trade-restrictive measures both in their
own interest and in that of the world economy.
International trade rules restrain countries from
taking trade-restrictive measures. National
policy-makers may come under considerable
pressure from influential interest groups to adopt
trade-restrictive measures in order to protect
domestic industries from import competition.
Such measures may benefit specific, short-
term interests of certain groups advocating for
them, but they very seldom benefit the general
economic interest of the country adopting them.
‘Governments know very well, that by tying their
hands to the mast, reciprocal international pre-
commitments help them to resist the siren-like
temptations from rent-seeking, interest groups
at home’ [5]. Countries also realize that, if they
take trade-restrictive measures, other countries
will do so too. This may lead to an escalation of
trade-restrictive measures, a disastrous move
for international trade and for global economic
welfare. International trade rules help to avoid
such escalation.

The second, and closely related reason why
international trade rules are necessary, is the
need of traders and investors in a degree of
security and predictability. International trade
rules offer a certain degree of security and
predictability. Traders and investors operating, or
intending to operate, in a country that is bound
by such legal rules, will be able to predict better
how that country will act in the future on matters
affecting their operations in that country.

The third reason why international trade rules
are necessary is that national governments alone
simply cannot cope with the challenges presented
by globalization. International trade rules serve
to ensure that countries only maintain national
regulatory measures necessary for the protection
of the key societal values [6]. Furthermore,
international trade rules may introduce a degree
of harmonization of domestic regulatory measures
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and thus ensure effective, international protection
of these societal values.

Andthe fourth and final reason why international
trade rules are necessary is the need to achieve
a greater measure of equity in international
economic relations. Without international trade
rules, binding and enforceable on the rich as
well as on the poor, at the same time recognizing
special needs of developing countries, many of
these countries would not be able to integrate fully
inthe world trading system and derive an equitable
share of the gains of international trade.

However, for legal rules to play these multiple
roles, in international trade such rules have, of
course, to be observed. Itis clear that international
trade rules are not always adhered to. All countries
and their people benefit from the existence of
rules in international trade making the trading
environment more predictable and stable.
However, provided that the rules take into account
their specific interest and needs, developing
countries, with generally limited economic,
political and military power, should benefit even
more from the existence of rules on international
trade. The weaker countries are likely to suffer
most where the law of the jungle reigns. They are
more likely to thrive in a rule-based, rather than a
power-based, international trading system.

The international trade law consists of, on the
one hand, numerous bilateral or regional trade
agreements and, on the other hand, multilateral
trade agreements. Examples of bilateral and
regional trade agreements are manifold. The North
American Free Trade Agreements (NAFTA) and the
Mercosur Agreement are typical examples of
regional trade agreements. The Trade Agreements
between the United States and lIsrael or the
Agreementon Trade in Wine between the European
Community and Australia are example of bilateral
trade agreements. The number of multilateral
trade agreements is more limited. This group
includes, for example, the 1983 International
Convention on the Harmonized Commodity and
Coding System (The Brussels Convention) and the
1973 International Convention on the simplification
and Harmonization of customs procedures, as
revised in 2000 (the Kyoto Convention). The
most important and broadest of all multilateral
trade agreements is the Marrakesh Agreement

Establishing the World Trade Organization,
concluded on 15 April 1994. It is the law of this
Agreement, the law of the WTO.

Basic Rules and Principles of the WTO Law

The law of the WTO is complex and specific.
It deals with a broad spectrum of issues,
ranging from tariffs, import quotas and customs
formalities to intellectual property rights, food
safety regulations and national security measures.
However, six groups of basic rules and principles
can be distinguished [7]:

- the principle of non-discrimination;

- the rules on market access, including rules
on transparency;

- the rules on unfair trade;

- the rules on conflicts between trade
liberalization and other societal values and
interests;

- therulesinspecial and differential treatment
for developing countries; and

- some key institutional and procedural rules
relating to decision-making and dispute
settlement.

These basic rules and principles of the WTO
law make up what is commonly referred to as
the multilateral trading system. Referring to this
system, Peter Sutherland and others wrote in
2001: ‘The multilateral trading system, with the
World Trade Organization (WTO) at its centre,
is the most important tool of global economic
management and development process.’

In this connection the WTO dispute settlement
will now be looked into. One of the most remarkable
and successful aspects of the WTO is its automatic
and compulsory dispute settlement system. It is
one thing for countries to agree to a treaty and quite
another to enforce compliance with that treaty. The
WTO agreements provided for many wide-ranging
rules concerning international trade in goods,
services and trade-related aspects of intellectual
property rights. In view of the importance of
their impact, economic and otherwise, it is not
surprising that the WTO members do not always
agree on the correct interpretation and application
of these rules. Member states frequently argue
about whether or not a particular law or practice
of a member constitutes a violation of a right or
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obligation provided for in a WTO agreement. The
WTO created a remarkable system to settle such
disputes between the WTO members concerning
their rights and obligations under the WTO
agreements. The WTO dispute settlement system
has been operational for nineteen years now. In
that period it has arguably been the most prolific
of all international dispute settlement systems.
Between 1 January 1995 and September 2013, a
total of 628 disputes had been brought to the WTO
system for resolution. In almost a quarter of the
disputes brought to the WTO system, the parties
were able to reach an amicable solution through
consultations, or the dispute was otherwise
resolved without recourse to adjudication. In other
disputes, parties have resorted to adjudication.

Under international law, states can only be
brought before an international court or tribunal
if they have consented to the jurisdiction of that
court or tribunal. In many cases, this implies that
the breach of a treaty cannot be challenged in a
third party adjudication, or when a dispute arises
it can be settled in a judicial fashion only with the
explicit consent of both parties.

In the WTO, the situation is dramatically
different. Whenever a WTO member has a
complaint against another WTO member for any
matter falling under any WTO covered agreement
(as defined in DSU Article 1) [8], it can invoke
the WTO'’s dispute settlement system, without
needing the approval of the defending party. This
remains the case even if the matter raised not only
involves trade but also more sensitive questions
such as health or environmental protection, public
morals, or national security. As compared to most
other international adjudication regimes, the WTO
dispute settlement has detailed procedural rules,
an appellate process, and back-up arbitration
mechanisms to deal with non-implementation and
the calculation of trade sanctions in response to
continued non-compliance. Most important, the
WTO members have frequently used the dispute
settlement system (between 1995 and April
2011, 424 disputes were filed) and in the large
majority of cases (with some notable exceptions)
the system has managed to resolve the dispute.
A better understanding of the WTO dispute

settlement system not only allows one to formulate
and guide complaints through the multiple stages
of enforcing trade agreements at the WTO,
be it in pursuit of government or private client
interests, but it also offers a fascinating study of
state-to-state adjudication and international law
enforcement more broadly.

An effective dispute settlement systemiis critical
to the operation of the World Trade Organization.
It will make little sense to spend years negotiating
detailed rules in international trade agreements
if those rules can be ignored. Therefore, a system
of rule enforcement is necessary. In the WTO this
function is performed by the Understanding on
Rules and Procedures Governing the Settlement
of Disputes (usually called the «Dispute Settlement
Understanding» or simply the «DSU»). As stated
in Article 3.2 of the DSU, «the dispute settlement
system of the WTO is a central element in providing
security and predictability to the multilateral
trading system [9].» In the commercial world,
such security and predictability are viewed
as fundamental prerequisites to conducting
business internationally. The DSU is effectively
an interpretation and elaboration of GATT Articles
XXII'and XXIII, which were not modified in the
Uruguay Round. As noted above, these articles
were the basis for dispute settlement in the GATT
system, and since all of the agreements annexed
to the Marrakesh Agreement Establishing the
World Trade Organization rely on GATT Articles XXII
and XXIII or very similar provisions as a basis for
dispute settlement, they are the basis for dispute
in the WTO system as well. Article XXII provides that
one WTO Member may request another Member
to consult with respect to any matter affecting the
operation of the agreement. Generally speaking,
Article XXIIl provides for consultations and dispute
settlement procedures where one Member
considers that another Member is failing to carry
out its obligations under the agreement. There
are essentially four phases in the WTO dispute
settlement process: consultations, the panel
process, the appellate process and surveillance
of implantation. After outlining some of the more
important general provisions of the DSU, each of
these four phases is discussed in turn [10].
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WTO Ilaw and National Law

The following part of the paper addresses
the position and legal impact of the WTO law
in domestic law. We may observe this issue at
first, from the point of view of international law,
which shapes the prerogative of the WTO law.
And secondly, the domestic point of view on the
EC law will be considered. The relationship of
WTO law and domestic law (including EC law) is
in full line with the principles of general public
international law [11]. There are two aspects of
the relationship between the WTO law and the
national law that need to be examined. Firstly,
the place of the national law in the WTO law;
and secondly, the place of the WTO law in the
domestic legal order. With regard to the place of
the national law in the WTO law, Article XVI:4 of
the WTO Agreement states: ‘Each member shall
ensure the conformity of its laws, regulations and
administrative procedures with its obligations as
provided in the annexed Agreements’[12]. It is a
general rule of the international law, reflected in
Article 27 of the Vienna Convention, that: ‘A party
may not invoke the provisions of its internal law as
justification for its failure to perform treaty’ [13].
With respect to the role of the WTO law in national
legal order, firstly, it should be observed that,
where a provision of national law allows different
interpretations, this provision should, whenever
possible, be interpreted in a manner that avoids
any conflict with the WTO law. In the United States,
the European Union and elsewhere, national
courts have adopted this doctrine of treaty-
consistent interpretation. The European Court
of Justice (ECJ) stated in 1996 in Commission v.
Germany (international Dairy Arrangement) with
regard to the GATT 1947: ‘When the wording of
secondary EC legislation is open to more than one
interpretation, preference should be given as far
as possible to the interpretation which renders the
provision consistent with the treaty. Similarly, the
primacy of international agreements concluded by
the Community over the provisions of secondary
Community legislation means that such provisions
must, so far as is possible, be interpreted in a
manner consistent with those agreements’ [14].

The ECJ confirmed the doctrine of treaty-
consistent interpretation of national EC law with
regard to the WTO Agreement in its judgments

in Hermes, (1998) and Schieving-Nijstad (2001)
[15]. In many cases, however, it will not be
possible to avoid a conflict between a provision
of national law and a WTO law provision through
treaty-consistent interpretation. First of all, it
is the general public law, which interferes with
the relationship of the WTO law and domestic
or EC law. The principle of pacta sunt servanda
is applied and noncompliance actions of any
state shall be invoked. From the point of view of
international law, the relationship is an easy one:
the international legal order necessarily prevails
over domestic law. This is well established, on
all accounts. Primacy is a matter of logic as
international law can only assume its role of
stabilizing a global order if it supersedes particular
and logical rules [16]. There are no doubts that
from the WTO law perspective with regard to the
WTO agreements [17], the WTO legal system shall
prevail over domestic law. From the perspective
of the EC law, the EC Treaty is essential. Article
300, par 7 says that agreements concluded
under the conditions set out in this Article shall
be binding on the institutions of the Community
and on Member States. According to the practice
of ECJ, to the extent that international agreements
have been concluded by the Community in its own
competence, they became an integral part of EC
law [18]. The WTO agreements are so called mixed
agreements as they do not belong exclusively in
the competence of the EC, but they belong in the
competence of both the Community and a member
state. Therefore a member state is also involved in
the implementation of such agreements and the
WTO law shall be concerned as an international
agreement within each member state’s legal order.
The WTO law is an integral part of international
law and when its relationship with national law, is
examined, two things need to be asked: the place
of national law in the WTO law and the place of
the WTO law in the domestic legal order [19]. A
position of the WTO law in the hierarchy of the
EC law is between the primary and secondary
law, when induced by the Community in its own
competence. Therefore the WTO law shall be taken
into account by the Community authorities in the
creation and interpretation of the secondary law,
as it is consequently endowed with the power to
derogate national law. At last, both EC and its
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member states are bound in their own rights, from
the point of view of international law.

Conclusion

Based on the carried out review of the theory
on International Trade and the Law of the WTO,
the following conclusions can be made.

Firstly, the concept of international Trade and
the Law of the WTO should be acknowledged as
a multi-faceted phenomenon, more specifically as
part of the mainstream of international law.

Secondly, it should be noted, there are two
models of international trade stability: 1.The
minor model, puts forward the most significant
economic factors that contribute to the stability
of trade, namely, unemployment, the level of tax,
growth in incomes and inflation.

2. The major model of trade stability illustrates
how factors, such as the level of social vulnerability,
corruption, elite corruption, trust in institutions,
labor unrest, the country’s neighborhood and

regime type, impact on the overall level of
trade stability in a WTO country. Today the WTO
really has a very good, simple and stable liberal
legislation but globalization and global processes
require legislative reforms. A reform of the current
system can mean two basically different things:
on the one hand, one can think of changing the
rules on decision-making in the WTO Agreement
(along with changing the practice). On the other
hand, reforms can mean exploring the scope for
improvement within the framework of the existing
rules, i.e. changing the practice, but not the
rules. Finally, because of important interaction of
domestic and international rules and institutions
as they relate to trade policy in this area of trade,
it is necessary to create a more stable and more
liberal legislation which will be the same and
equal for all people. ‘We are all the same on the
inside’, this is the main principle of democracy. All
these perspectives on trade norms simplicity and
neutrality are equally important for international
free trade.
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