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Abstract. In global processes of international trade, treaties, trade conventions and international
trade conventions play an important role in the improvement of macroeconomic situation and increase
of the growth of income. The regulations of World Trade Organization (WTO) are equal for all its Member
States. The author’s primary objective was to study the documents of WTO and assess their impact
on the world trade organization, largely through the medium of two latest multilateral agreements:
the general agreement on trade in services (GATS) and the agreement on trade-related aspects of
intellectual property rights (TRIPs). Thereby the article may serve as a useful resource for students.
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Starptautisko tirdzniecibas tiesibu instituts

Anotacija. Globalos procesos starptautiskai tirdzniecibai, parastas tirdzniecibas vienoSanam un
starptautiskas tirdzniecibas konvencijam ir svariga nozime makroekonomiskas situacijas uzlabosana
un ienémumu pieaugumu palielinasana.

Vispasaules Tirdzniecibas Organizacijas (VTO) nolikumi ir vienadi visam tas dalibvalstim.Darba
pamata merkis ir - Vispasaules tirdzniecibas organizacijas dokumentu tekstu izpéte un to ietekmes
novertésana, galvenokart, pamatojoties uz diviem jauniem daudzpuséjiem ligumiem. Viens no tiem
ir Generald vienoSanas par pakalpojumu tirdzniecibu (GATS), otrs - VienoSanas par intelektuala
Tpasuma tiesibu tirdzniecibas aspektiem. Tadejadi, mans zinatniskais darbs var kalpot par noderigo
informacijas avotu studentiem.

Atslégas vardi: generala vienosanas par pakalpojumu tirdzniecibu, vislielakas labvélibas rezims,
Cilvektiesibas, nediskriminéSanas princips, Vispasaules Tirdzniecibas Organizacija, starptautiskas
tiesibas.
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Mg.iur., FTura Abycepuase, AOKTOPaHT
Baaturickasi MexayHapoaHas akapeMusi
AoKTopckas nporpamma «fOpuanyeckas Hayka»
lpy3us

UHCTUTYT ME)XXAYHapOAHOro TOProeoro npasa

AHHOTauusA. B rnobanbHbIx npoleccax, 06blUHble MeXAYHAaPOAHbIE TOPrOBble AOroBopa U KOHBEH-
LMW MO MEXAYHAPOAHOM TOPrOBAE UIPatoT BaXHYH POAb, MO3UTUBHO BAUSIS HA MaKPO3KOHOMMYECKYHD
CUTYyaLMIO U cnocobCTBYS pPacLUMPEHUIO POCTa AOXOAOB.

MonoxeHns BcemupHow Toproon OpraHusaumu (BTO) B paBHOM CTENEHM PacnpoCTPaHAIOTCA Ha BCe
CtpaHbl-uneHbl BTO. OcHOBHas LeAb MOen paboTbl 3aKAIOUAETCA B U3YUEHUN TEKCTOB AOKYMEHTOB Bee-
MWPHOW TOProBOM OpraHM3aLmnmn 1 OLLEHKU BO3AEMCTBUS, B OCHOBHOM, ABYX €€ HOBbIX MHOFOCTOPOHHMX
coraaleHumn. 31o feHepanbHOe coraalleHne no ToproBae ycayramu (FTATC) u CoraaleHure no ToproBbiM
acnekTam npaB UHTEAAEKTYaAbHOW cobcTBeHHOCTH (TPUNMC). Tem cambiM, MOsi HayuHasa pabota MoXeT

CAYXUTb B KQYECTBE MOAE3HOI0 UCTOYHMKA MHPOPMaLMK AAA CTYAEHTOB.
KatoueBble cnoBa: [eHepanbHOE COrAalLEHUE MO TOPrOBAE YCAYraMM, PEXUM HanboAblLero 6aaro-
NPUATCTBOBaHWSA, NpaBa YeAOBEKa, MPUHLUMMT HEAUCKPUMKUHaUKUK, BcemupHas Toprosast OpraHunsaums,

MEXAYHapOAHOE Mpaso.

Introduction

In today’s highly interlinked and globalised
world, it is essential for each country to ensure
economic stability so that both local communities
and communities living in the neighboring
countries could feel safe. In this global process
international trade plays a very important role for
economic development. Despite a considerable
decline in trade barriers in the past fifty years,
there still exist significant barriers for trade
across the world. This is especially puzzling given
the fact that, once we take the retaliation by the
trade partners into account, these tariff barriers
are typically welfare reducing even for the large
countries. This puzzle has been explained by
several political economy models in the course
of research work. The author have decided to
look at the provisions and implications of WTO
agreements from a different angle [1]. Our
understanding can be advanced if we consider
the roles they are playing in the globalization
of law. To do so, we shall need to draw on the
assistance of theoretical concepts from the field
of the socio-legal studies. The author thought that
an understanding would be aided by an empirically
minded idenfication of the operation and impact
of the agreements.

The goal of the present research is to overview
problems in the sphere of trade among legalities,
and to provide readers with an overview of some
documents of World Trade Organization and the
Principle of Non-Discrimination in International
Trade.

The object of the research is World Trade Or-
ganization (WTO) which officially commenced its
activity on 1 January 1995 under the Marrakech
Agreement, replacing the General Agreement
on Tariffs and Trade (GATT), which commenced
in 1948. With 150 member countries, and 29
currently in the process of accession, the World
Trade Organization (WTO) is the most important
body governing international trade.

The objective of the research: is to discuss
international trade and legislation, to analyse the
core of legal pluralism and inter-legality, WTO in-
terface between legalities and finally International
standards of the Principle of Non-Discrimination.
International trade is conducted mainly under
the rules of the World Trade Organization. Its
non-discriminating rules are of fundamental im-
portance. In essence, they require WTO members
not to discriminate among products of other WTO
members in trade matters (the most favoured-na-
tion rule) and, subject to permitted market-access
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limitations, not to discriminate against products of
other WTO members in favour of domestic prod-
ucts (the national treatment rule). The interpreta-
tion of these rules is quite difficult. Their reach
is potentially so broad that it has been felt that
they should be limited by a number of exceptions,
some of which also present interpretative difficul-
ties. Indeed, one of the principal conundrums
faced by WTO dispute settlement is how to strike
the appropriate balance between the rules and
exceptions [2].

Non-discrimination is a key concept in WTO law
and policy. There are two main principles of non-
discrimination in WTO law: the most-favoured-na-
tion (MFN) treatment obligation and the national
treatment obligation. In simple terms, the MFN
treatment obligation prohibits a country from
discriminating between countries; the national
treatment obligation prohibits a country from
discriminating against other countries. So in this
scientific work the author also examines these two
principles of non-discrimination as they apply to
trade in goods and to trade in services [3].

Legal pluralism and inter-legality

The first is the concept of legal pluralism, the
idea that social fields are likely to incorporate a
multiplicity and diversity of legalities. We shall
identify several varieties of legality further on. Un-
der conditions of globalization, such legal diversity
often comes to be regarded as a difference. From
the viewpoint of some traders, this difference
gives rise to systems frictions. They would like
to see such friction eliminated. But for others it
represents alternative sources of expression and
ordering that ought to be preserved and promoted.
We shall be suggesting that the subsuming phe-
nomenon is one of inter-legality [4]. Inter legality is
an uncommon term which Bonaventura da Sousa
Santos derived from postmodernizm’s literary
interests in inter-textuality. Globalization can be
expected to widen and deepen the phenomenon
of inter-legality. Such inter-legality is spreading
wider across the world as many more countries
open up to the global flows of goods, people,
money, information and services. Inter-legality
is also extending deeper down into the layers of
each locality as foreign suppliers seek not only to
ship finished goods but also to provide services
and make investments. In Keeping, we shall see

that the WTO agreements are still concerned with
cross-border supply of personal services and in-
tellectual resources. This supply taking on added
dimensions, is greatly enhanced by technological
innovations. In adition, the agreements are con-
cerned with the inter-legalities involved in the
establishment of a commercial presence or the
presence of natural persons within the locality. In
establishing this presence, a foreigner encounters
a rich variety of legal arrangements which have
been made for domestic production and provi-
sion, indeed for socially significant activities such
as legal services, farming and communications
media. These local legal arrangements involve
not only legislative measures but also judicial and
administrative norms and all manner of unofficial
customs and practices.

We think that the foreign legality need not
be centred on one nation state or another. The
studies of globalization show that certain emerg-
ing legalities are much freer, floating and self-
referential. There is interest for instance in the
re-emergence of a supra-national lex mercartoria
in the business field [5]. Built on transnational
contracts, model codes and private arbitration, it
gives its own legal character to financial transac-
tions, licensing agreements, strategic alliances
and corporate mergers. Through the media of
electronic commerce, these legal arrangements
might assume even more ethereal and transitory
manifestations. Thus, the local legalities which
foreigners may encounter need not be grounded
on the official public laws of the national states.
We need not treat local legalities as entirely syn-
onymous with national sovereignty. Local legalities
might be said to embrace a host of private as well
as public legalities. When the laws in the statute
books converge, the foreigner only encounters
further layers of normative ordering. This order-
ing can run to the closed cooperative relationship
which develops between local businesses when
they organize the production or distribution of
services. Alternatively, it might be found in the
customary arrangements which indigenous peo-
ple make to manage and share native resources.
These private and unofficial legalities receive
various degrees of recognition and support from
the national state.

The author does not think that globalization
produces convergence or homogeneity in law.
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While, certainly this tendency is present in glo-
balization, research shows why the difference
remains sustainable. For a variety of reasons,
global suppliers find that they still have to negoti-
ate the richness of local diversity. They need to
call on the legal support, primarily of the national
state, to open a path for them and safeguard their
passage. But, perversely, the same process of
globalization has the effect of undermining the
competence of the national jurisdictions to which
they turn for support.

The WTO Interface between legalities

These features of globalization stimulate the
efforts to enter into agreements such as WTO
agreements. The author argues that, if we are to
understand the agreements and their role in the
globalization of law, we need to add a less familiar
concept of the interface to our array of conceptual
tools [6]. Like a software interface of computer
technology, our interface operates to connect le-
galities, to make them work together, but it is not
necessary to suggest a full integration of the legali-
ties which are interacting or even ordering them
in a strictly hierarchical fashion. We might also
expect the WTO interface to favour global legalities
over local ones. We need to gauge the implications
of looking for certain traditional ways of dealing
with these endeavours and services (certation
legalities) as barriers to trade. The emphasis is
placed on national governments to refashion their
regulations as trade - neutral measures or as
legitimate exceptions to the norms of trade law.
This means that, at the least, local legalities must
be mindful of and receptive of the legalities which
foreigners bring with them. They should become
more cosmopolitan. But we cannot expect all the
legalities to survive in a harmonious coexistence.
The WTO is pushing in a particular direction.

The WTO agreements can be linked to a neo-
liberal agenda of regulatory reform. The objective
is not just to ease conflicts between foreign and
local legalities but to promote efficient regulation
around the world. This agenda extends beyond
free trade in the sense of breaking down barri-
ers at the border. Its program for reform behind
the border seeks to achieve two more ambitious
goals. It aims to ensure that markets are acces-
sible to foreign commercial suppliers while at the
same time they are secure for their investments.

There are different ways of characterising this
package of reforms. They can be seen as a blend
between access and security, liberalisation and
control, free and fair trade, or deregulation and
re-regulation [7].

Such a program requires a re-orientation, not
just of legalities which were designed to protect
local industries form foreigh competition, but
ultimately of a wide range of legalities with preoc-
cupations other than trade, such as professional
conduct, natural heritage and media diversity. One
immediate target of the agreements is the kind
of nationally based, industry-specific legislation
which limits foreign participation, guarantees
space for local and less powerful producers, and
insists on meeting public service obligations. We
can expect the agreements to challenge these
regulatory legalities and enlarge the scope for
more generic bodies of business law, such as
private property and contractual rights to operate
in their place. But the new agreements go further
than this, as they begin to prescribe the content of
that business law directly. The laws of intellectual
property and competition provide two early tests
of the prescriptive nature of that content.

However, we should appreciate that, in keep-
ing with the nature of mediation, the agreements
remain tentative in their approach to industry
specific regulation. Similarly, their specifications
of business law remain incomplete. Moreover, it is
not their view to treat intellectual property or even
competition law solely as business law. Therefore,
we would not portray the agreements as single
minded. In particular, we would like to see whether
they lend support to independent and alternative
producers, those producers, we might say, who
cannot make use of the same powers of capital
and technology as the largest operators in a lais-
sez-faire global market. What we are asking for is
the breadth of access which the agreements give
to the rules and resources of globalization.

Non-discrimination

Non-discrimination is a key concept in WTO
law and policy. There are two main principles of
non-discrimination in WTO law: the most favoured
nation (MFN) treatment obligation and the na-
tional treatment obligation. In simple terms, the
MFN treatment obligation prohibits a country from
discriminating between countries; the national
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treatment obligation prohibits a country from
discriminating against other countries. Discrimina-
tion between, as well as against, other countries
was an important characteristic of the protection-
ist trade policies pursued by many countries dur-
ing the economic crisis of the 1930s. Historians
now regard these discriminatory policies as an
important contributing cause of the economic
and political crises that resulted in the Second
World War. Discrimination in trade matters breeds
resentment among the countries, manufactur-
ers, traders and workers which are discriminated
against. Such resentment poisons international
relations and may lead to economic and political
confrontation and conflict [8]. The importance of
eliminating discrimination in the context of the
WTO is highlighted in the Preamble of the WTO
Agreement where the ‘elimination of discrimina-
tory treatment in international trade relations’ is
identified as one of two main means by which the
objectives of the WTO may be attained.

There are two main principles of non-discrimi-
nation in the WTO: the most-favoured-nation (MFN)
treatment obligation and the national treatment
obligation. In simple terms, the MFN treatment
obligation prohibits a country from discriminating
among other countries; the national treatment
obligation prohibits a country from discriminating
against other countries. These principles of non-
discrimination apply not in the same manner with
respectto trade in goods, as well as trade in serv-
ices. The key provisions of the GATT 1994 that deal
with non-discrimination in trade in goods are laid
down in Article I, on the MFN treatment obligation,
and Article Ill, on the national treatment obliga-
tion. The key provisions on non-discrimination in
the GATS are given in Article Il, on the MFN treat-
ment obligation, and Article XVII, on the national
treatment obligation [9].

The principal purpose of the MFN treatment
obligation in Article | of the GATT 1994 is to ensure
equality of opportunity to import from, or to export
to, all WTO Members. There are three questions
which must be answered to determine whether
or not there is a violation of the MFN treatment
obligation of Article I:1, namely:

- the measure at issue confers a trade
‘advantage’ of the kind covered by Article

- the advantage at issue is granted
‘immediately and unconditionally’ to all like
products concerned.

As is the case with the MFN treatment
obligation underthe GATT 1994, the principal
purpose of the MFN treatment obligation of
Article ll: 1 of the GATS is to ensure equality
of opportunity for services and service
suppliers of all other WTO Members. There
are three questions which must be answered
to determine whether or not the measure
violates the MFN treatment obligation of
Article II: 1, namely:

- the measure at
services;

- the services or service suppliers concerned
are ‘like’ services or service suppliers; -and,
less favourable treatment is accorded to the
services or service suppliers of a Member.

To answer these questions, we examined
the norms and processes of the agreements.

A particular interest here is how law is used to

enhance the WTO’s own capacity to mediate as

well as to discipline the relationships between
legalities. The agreements do not decide which
national jurisdiction is to apply in the way that
traditional conflict of law doctrines does. We see
that this kind of choice is becoming increasingly
problematic. Instead, the agreements proceed
from a principle of non-discrimination. This
principle has two component norms, called most
favoured nation treatment and national treatment.
The essence of non-discrimination is that national
legalities treat foreigners no less favourably: the
point of comparison for most favoured nation
treatment being the treatment of other foreigners,
the point of comparison for national treatment
being the treatment of locals. The liberal norms
of non-discrimination may seem innocuous and
unobjectionable to apply. It is said in particular
that both most favoured nation treatment and
national treatment do not prescribe the content
of a host country’s regulatory standards. They
only need to apply the standards they choose to
adopt equally among foreigners and locals. When
the norms are applied in the fields of personal;

issue affects trade in

I:1; servicing and intellectual endeavours, that
- the products concerned are ‘like’ products; require treating foreigners no less favourably, a
and, certain tendency emerges that tends to narrow
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the regulatory legalities or modalities which are
available to national governments when they
pursue their preferred policies. National treatment
is significant because countries do wish to apply
restrictions to foreigners they have sought to
treat differently. They wish for instance to protect
local industries from foreign inroads or to assert
regulatory competence over foreign operators.
National treatment may say that formally identical
treatment can actually constitute less favourable
treatment, for example if the foreigner finds it
more onerous to meet the same requirement as
the local. Such standard means that foreigners
cannot be treated simply according to local
legalities. It requires the local legality to make
concession to the foreigner’s legality.

Conclusion

Finally the author comes to the conclusion that
in liberalising supply in sectors like finance, law
and communications together with such modes
as the movement of people and direct foreign
investment, the WTO is altering the balance in
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