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Introduction. The international protection of children’s rights is topical in today’s world, where 
modern issues are rising in a cross-border dimension, notably international mobility, migration and 
cross-cultural marriages. Individuals, especially children, require international protection through 
modern socio-legal remedies. Private International Law, whose primary scope is to protect individ-
uals, especially children, must provide modern responses in the fullest respect of the legal order 
(Bumbaca, 2018).

Hostilities in Ukraine have activated a mass migration of Ukrainian citizens abroad, mostly to EU 
countries in search of asylum (UNHCR, 2025). As a result of such migration processes, the number 
of family disputes of a cross-border nature involving children, regarding parental responsibility and 
child protection measures.

One of the topical issues in resolving such categories of disputes is the determination of the “habit-
ual residence of a child”, which is a fundamental criterion in cases of child protection in Private 
International Law.

The concept of “habitual residence” is quite controversial, flexible and complex in legal practice, 
since the procedure for its definition does not have templates and sufficient regulation. The child’s 
habitual residence is determined in each individual case involving the child, considering the child’s 
individual interests, needs and life circumstances, which ensures compliance with the principle of 
ensuring the best interests of the child (Sushch, 2025, p. 93–97). 

Today, hundreds of thousands of children citizens of Ukraine are forced to stay abroad due to the 
existence of a real threat to their lives and health in Ukraine. The stay in the country that provided 
temporary protection was delayed indefinitely, due to which there are difficulties in determining the 
child’s habitual place of residence, which is of key importance in determining jurisdiction in cases of 
protection of children’s rights.

Ukrainian families in foreign countries faced such problems as: removal of children by foreign 
social services from families as a measure of parental responsibility; recognition of children as unac-
companied children and application of protection measures to them on the territory of a foreign state 
by foreign social services; taking a child abroad by one of the parents without the consent of the other 
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(child abduction); disputes between parents regarding the child’s place of residence and custody 
(Sushch, 2024). These issues have become a challenge for the Private International Law of Ukraine in 
modern conditions, since jurisdiction in such categories of cases should be determined in compliance 
with the principle of ensuring the best interests of the child, following the legislation of the child’s 
habitual residence.

In view of the above, in this article the author has identified the following tasks:
to characterize the concept of the habitual residence of a child in accordance with international acts 

and legislation of Ukraine;
to identify the problems of determining the “habitual residence of a child” of children displaced as 

a result of the war in Ukraine;
to illustrate the legal positions of the Supreme Court (in Ukraine) regarding the determination of 

the habitual residence of a child.
Thus, the above characterizes the relevance of the topic in today’s conditions and the need to study 

the concept of “habitual residence of a child”.
Analysis of recent research and publications. Studies of legal problems of determining the habit-

ual place of residence aroused considerable interest in Ukrainian and foreign academic areas. Among 
Ukrainian scientists, this issue was studied in various aspects. Thus, O. Melnyk studied the issue of 
determining the child’s place of residence after the parents’ divorce during martial law (Melnyk, 2023). 
I. Kyrylchuk analyzed the principle of the best consideration of the interests of the child when deter-
mining the place of his/her residence in court (Kyrylchuk, 2023). N. Dobrianska focused on the estab-
lishment of the child’s place of residence by the European Court of Human Rights (Dobrianska, 2024). 

In particular, R. Schuz conducted a review of developments and proposed guidelines on habitual 
residence (Schuz, 2023). P. Beaumont and J. Holliday analyzed the concept of “habitual residence” in 
the context of child abduction cases (Beaumont & Holliday, 2021). M. Župan & M. Drventić Barišin 
explored Continuity of Parental Responsibility in Child Abduction Cases: Lesson Learned from the 
Case of Z. v. Croatia (Župan & Drventić Barišin, 2023). M. Stanivuković examined the concept of 
habitual residence in the jurisprudence of the Court of Justice of the European Union (Stanivuković, 
2021), while J. Atkinson elucidated the contemporary interpretation of “habitual residence” within the 
Hague Convention on the Civil Aspects of International Child Abduction and the Hague Convention 
on the Protection of Children (Atkinson, 2011). A study by A. Fiorini expanded the concept of habit-
ual residence to include newborns (Fiorini, 2012).

The purpose of this article is to examine the issues involved in determining the habitual resi-
dence of a child in cross-border cases concerning parental responsibility and measures for the protec-
tion of children.

Materials and methods. The basis of this research was established using a combination of general 
scientific and special legal scientific research methods.

The method of analysis and synthesis made it possible to define the meaning of the concept of 
“child’s habitual residence”.

The use of special legal methods – legal dogmatics and comparative legal method achieved the 
goals and objectives set in the study.

The legal dogmatics method made it possible to study modern theoretical and legal approaches of 
scientists on determining the habitual residence of a child in cross-border cases regarding parental 
responsibility and child protection measures. In addition, using the method of legal dogmatics, it 
became possible to characterize the problems of determining the “usual place of residence” of chil-
dren displaced as a result of the war in Ukraine. This method was also used to analyze the content of 
legal norms and their use in judicial practice.

The comparative legal method made it possible to highlight the issue of how the procedure for 
determining the child's habitual place of residence is regulated in accordance with international acts 
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and the legislation of Ukraine. The author identifies current shortcomings in the regulation of the 
procedure for determining the habitual residence of a child in cross-border cases regarding parental 
responsibility and child protection measures. The comparative legal method was also used to analyze 
the legal position of the Supreme Court regarding the determination of the child's habitual place of 
residence in comparison with the practice of other court instances.

A comprehensive literature review makes it possible to discover the state of research on this issue 
in Private International Law. Legislative sources are selected in the official legislative databases of 
the European Union and Ukraine.

Results and discussion.
1. The concept of a “habitual residence of a child” in accordance with international acts and 

legislation of Ukraine
The criterion of “habitual residence of a child” is widely used in international instruments such as 

the Hague Convention on Jurisdiction, Applicable Law, Recognition, Enforcement and Cooperation 
in the Field of Parental Responsibility and Measures for the Protection of Children (HCCH 1996 Child 
Protection Convention) and in the Convention on the Civil Aspects of International Child Abduction 
(HCCH 1980 Child Abduction Convention), but existing international instruments do not contain a 
definition of the concept of “habitual residence” and are not interpreted in the same way in different 
jurisdictions (European Court of Human Rights, 2018; European Court of Human Rights, 2021). In 
some ways, the concept of habitual residence might be seen as the “Achilles’ heel” of the HCCH 1980 
Child Abduction Convention. Whilst the drafters seemed to have assumed that there would be no dif-
ficulty in determining habitual residence, which they saw as a pure question of fact, this expectation 
has proven to be unrealistic, and different approaches to the concept soon developed (Schuz, 2023).

The concept of “habitual residence of a child” is also absent in the legislation of Ukraine. 
Article 160 of the Family Code of Ukraine only defines the right of parents to determine the child’s 
place of residence (Law of Ukraine №2947-III). According to this norm, “The place of residence of a 
child under ten years of age is determined with the consent of the parents. The place of residence of 
a child who has reached the age of ten is determined by the joint consent of the parents and the child 
themselves. If the parents live separately, the place of residence of the child who has reached the age 
of fourteen is determined by him/herself”. If it is necessary to determine the habitual residence of 
a child in cross-border family matters, the national courts of Ukraine apply the rules established by 
international acts.

Jurisdictional issues in cases of parental responsibility and child protection measures are resolved 
in accordance with the rules of the HCCH 1996 Child Protection Convention. According to Article 5 
of the HCCH 1996 Child Protection Convention, the judicial or administrative authorities of the 
Contracting State of the child’s habitual residence shall have jurisdiction to take measures aimed at 
protecting the person or property of the child. In the event of a change of the child’s habitual resi-
dence to another Contracting State, the authorities of the State of the new habitual residence shall 
have jurisdiction. It should be noted that for refugee children and children who have been displaced 
to other states as a result of social unrest in their country, the authorities of the Contracting State on 
the territory of which these children are located as a result of their displacement have jurisdiction 
(Article 6, HCCH 1996 Child Protection Convention). A similar rule applies to children whose habit-
ual residence cannot be established.

The determination of habitual residence is therefore a matter of facts, rather than legal definitions. 
The concept refers to a person’s abode in a particular place or country which he or she has adopted 
voluntarily and intentionally as part of the regular order of his or her life, whether for a short or a long 
time. In the specific context of children, the factor of the intent of the person to stay in a territory is 
determined in reference to the time period that a child resides in the territory. The duration of the resi-
dence is the factor that distinguishes presence from habitual residence. The longer the child resides in 
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a territory, the greater the significance of ties he or she creates with that state and with its legal system 
(§ 51, case of M.V. v. Poland, European Court of Human Rights, 2021).

The European Court of Human Rights, in its judgments in cases of parental responsibility and 
measures for the protection of children, refers to the interpretation of “habitual residence” provided 
by the Court of Justice of the European Union in the case of Barbara Mercredi (§56, C-497/10 PPU, 
ECLI:EU:C:2010:829, Court of Justice of the European Union, 22 December 2010). “The concept 
of ‘habitual residence’ must be interpreted as meaning that such residence corresponds to the place 
which reflects some degree of integration by the child in a social and family environment. To that end, 
where the situation concerned is that of an infant who has been staying with her mother only a few 
days in a Member State – other than that of her habitual residence – to which she has been removed, 
the factors which must be taken into consideration include, first, the duration, regularity, conditions 
and reasons for the stay in the territory of that Member State and for the mother’s move to that State 
and, second, with particular reference to the child’s age, the mother’s geographic and family origins 
and the family and social connections which the mother and child have with that Member State. It 
is for the national court to establish the habitual residence of the child, taking account of all the cir-
cumstances of fact specific to each individual case“(Court of Justice of the European Union, 2010; 
European Court of Human Rights, 2020).

As noted, D. Damascelli, habitual residence is an international connecting criterion aiming at iden-
tifying a stable and actual link between a person and a given geographical area. In other words, the 
habitual residence criterion was introduced to overcome the conflicts of qualification that arose in the 
past with respect to the domicile criterion, due to its many different definitions in the various national 
systems. Residence has been qualified as habitual in order to stress the idea that this criterion should 
establish an actual and genuine geographical connection between the person under consideration and 
a given place (Damascelli, n.d.).

The Practical Guidelines of the Hague Conference on Private International Law state that with 
regard to the application of the 1996 Hague Convention on Parental Responsibility, the following 
circumstances should also be taken into account when determining habitual residence. First, where 
there is clear evidence of an intention to commence a new life in another State, then an existing 
habitual residence will usually be lost and a new one acquired. Secondly, where a move is open-
ended, or potentially open-ended, the habitual residence at the time of the move may also be lost and 
a new one acquired relatively quickly. However, where a move is time-limited, even if it is for an 
extended period, it has been accepted in some jurisdictions that an existing habitual residence can be 
maintained throughout. This could especially be the case if the parents have made an agreement for 
the child to have a temporary stay in another country. Assessments of other situations tend to follow 
one of two approaches. The “parental intention” approach looks at the shared intention of the parents 
regarding the nature of the move. The “child-centred” approach instead emphasizes the factual reality 
of the child’s life. This factual reality includes elements such as education, social interaction, family 
relationships and generally refers to the focus of the child’s life. There have also been cases which 
mix both approaches, with reference to both the parental intentions and the child’s life. In deciding 
which approach to follow, some courts take into consideration the age of the child involved; the older 
the child, the more likely the court will pay closer attention to the focus of his or her life (Hague 
Conference on Private International Law, 2014, р.174).

2. Some Problems of Determining the “Habitual Residence of a Child” Displaced as a Result of 
the War in Ukraine

It is generally admitted that this criterion conveys the principle of the child’s best interests in pro-
cedural matters, as it expresses the principle of proximity and efficiency, allowing for the “natural” 
court to hear the child, investigate efficiently the circumstances of the case and decide it promptly. It 
should also be recalled that in all cases affecting children, time is of the essence. However, regard-
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ing displaced children, this ground of jurisdiction can no longer be applied concerning their home 
country, since they had to leave their country. On the other hand, migrant children require protection 
well before they acquire habitual residence in a new State, being especially vulnerable (European 
Parliament, 2017, p. 14).

As mentioned earlier, the peculiarity of the concept of "habitual residence of the child" is that it 
must be considered by the Contracting States in each individual case in accordance with the individual 
factual and vital circumstances of the child, which in practice causes problems. For example, in the 
context of the armed conflict in Ukraine, it is quite difficult to determine the usual place of residence 
of a child citizen of Ukraine who enjoys temporary protection in the EU countries for several reasons.

Firstly, the uncertainty of the boundaries of the terms of stay in a foreign country. Children-citizens 
of Ukraine are forced to stay on the territory of a foreign state for a long time (3 years) legally, enjoy-
ing the status of temporary protection in accordance with Council Directive 2001/55/EC of 20 July 
2001 on minimum standards for giving temporary protection in the event of a mass influx of displaced 
persons and on measures promoting a balance of efforts between Member States in receiving such 
persons and bearing the consequences thereof (Council of the European Union, 2001). Under such 
circumstances, the child is simultaneously under the influence of two national laws – the legislation 
of the country of citizenship (Ukraine) and the legislation of a foreign state with which cross-border 
relations of a private nature are connected.

In addition, the connection of a child citizen of Ukraine with a foreign state has not been clarified 
in time – it is limited by the validity period of temporary protection. Ukraine cannot be considered 
the child’s usual place of residence, since the child left the country as a result of war unrest, lives and 
enjoys temporary protection in a foreign state, but such residence cannot be characterized as perma-
nent. At the same time, the recognition of the country of his/her actual residence (the country that 
granted temporary protection) as a habitual place of residence is a big issue, since there is uncertainty 
about the prospects for future stay and the terms of further stay in this country are unknown.

Secondly, there are uncertain intentions to stay in the host country. In the practice of the ECtHR 
(case of M.V. v. Poland) on the concept of “habitual residence of the child” it is reflected that “the 
concept refers to a person’s abode in a particular place or country which he or she has adopted vol-
untarily and intentionally as part of the regular order of his or her life, whether for a short or a long 
time. In the specific context of children, the factor of the intent of the person to stay in a territory is 
determined in reference to the time period that a child resides in the territory” (§ 51, case of M.V. v. 
Poland, European Court of Human Rights, 2021). Commenting on this definition in relation to the 
determination of the usual place of residence of children displaced as a result of social troubles, we 
can talk about the so-called “coerced voluntariness”. This vision is since the sign of voluntariness is 
characteristic only for the choice of a country that will provide temporary protection within the EU 
for the period of existence of a real threat to the life and health of the child in the country of origin, 
and not the intention to intentionally change the place of residence altogether.

Thirdly, there is an active integration of the child of a citizen of Ukraine in the host country – 
attendance at educational institutions, social ties, health care, and at the same time, in most cases, 
a close connection with the country of citizenship is maintained – distance learning in Ukrainian 
educational institutions and preservation of social ties. Under such circumstances, it is difficult 
to determine the child's habitual residence and jurisdiction in cases of parental responsibility and 
measures to protect children. We believe that children enjoying temporary protection in EU coun-
tries are equally related to both countries – citizenship and actual residence. In this regard, it is 
worth paying attention to the point of view of M. Semenova, who notes that “children who were 
taken to the EU countries after 24.02.2022, as a rule, were born and lived in Ukraine all their lives 
before the start of the full-scale invasion of the Russian Federation into Ukraine and have a perma-
nent place of registration in Ukraine. They are temporarily located on the territory of the EU coun-
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tries in accordance with the requirements of Council Directive 2001/55/EC. Such children do not 
have a permanent place of registration in the country of stay. Most of the children during their stay 
outside Ukraine were not able to fully adapt to the social environment, to the change in language 
and the differences in the educational process, climate and mentality. As a rule, all family and social 
ties of children (relatives and friends) remained in Ukraine. Therefore, taking into account all the 
circumstances, in particular the duration, regularity, conditions and reasons for stay, place and con-
ditions of attending educational institutions, knowledge of the language, social and family relations 
of the child in such a state, the usual place of residence of such children is Ukraine” (Semenova, 
Bazhanova, 2024, p. 350–351). In general, this point of view is logically justified and interesting 
because children who are Ukrainian citizens were forced to leave Ukraine and ended up in different 
countries and socio-cultural environments. However, it is worth noting that M. Semenova's point 
of view that Ukraine is the usual place of residence of children enjoying temporary protection is 
contradictory for several reasons. Firstly, with regard to children enjoying temporary protection in 
different EU countries, so it seems impossible to apply all the criteria proposed by the scientist to 
determine the usual place of residence. It is also impossible to single out one or more factors that 
will be key to determining the usual place of residence. For example, children who are citizens of 
Ukraine from the moment of birth to February 24, 2022 lived on the territory of Ukraine for differ-
ent periods of time. Thus, a one-month-old child and a 17-year-old child have varying degrees of 
connection with the state in which they were born. Secondly, the criterion of permanent registration 
in Ukraine has no impact on determining the child's habitual place of residence, since the predom-
inant sign of connection with the state will be Ukrainian citizenship. Thirdly, most persons who 
benefit from temporary protection under Council Directive 2001/55/EC after one year of residence 
in the territory of the country that granted such protection have a permanent place of registration at 
their actual address on the basis of temporary protection. We do not agree with the author's opin-
ion that children "have not fully adapted to the social environment"(Semenova, Bazhanova, 2024, 
p. 350) since the processes of integration and adaptation also depend on many factors, and each 
child has a different experience. 

In our opinion, the generalization turns out to be incorrect because different EU countries granting 
temporary protection under Council Directive 2001/55/EC define different conditions for temporary 
protection, which we define as social factors. For example, some countries do not require studying 
in the host country if you have a certificate of study in Ukraine. Other countries define attending 
educational institutions as an obligation. Education is compulsory in most EU countries. For exam-
ple, every child between the age of 7 and 18 living in Poland is subject to compulsory schooling or 
compulsory education. It means that any child is obliged to go to school under the threat of sanctions 
against the parents. This obligation is also applied to children who do not have Polish citizenship, 
regardless of the legal status of their parents in Poland (Migrant Info, 2024).

Thus, it seems to be an erroneous and contradictory statement to recognize the habitual residence 
of children enjoying temporary protection in EU countries for Ukraine.

Hague Conference on Private International Law in publication “The Application of the 1996 Child 
Protection Convention to Unaccompanied And Separated Children” identified, that habitual residence 
is a question of fact, this will depend on the particular circumstances of each case including on 
whether the conditions of the child in the country, notably their legal status there in accordance with 
the applicable law (e.g., being a refugee or not), provide for sufficient stability to allow for the estab-
lishment of a habitual residence (HCCH, 2024, p. 15).

3. Legal positions of the Supreme Court (Ukraine) regarding the determination of the habitual 
residence of a child

In the judicial practice of Ukraine, the habitual place of residence of a child is established based 
on the circumstances of each specific case, taking into account the principle of the best interests 
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of the child. However, the lack of clear criteria for determining the habitual residence of a child in 
international and national instruments leads to an erroneous definition of jurisdiction in cases of 
child protection and parental responsibility, which may result in non-compliance with the principle 
of the best interests of the child. For example, the court of first instance erroneously determines 
the jurisdiction of the court of a foreign state, and the court of appeal determines the jurisdiction 
of the courts of Ukraine (Supreme Court, July 31, 2024). A vivid example is the proceedings in 
case No. 760/18630/22, the child has dual citizenship – Polish citizenship and Ukrainian citizenship 
(mother is a citizen of Ukraine, father is a citizen of Poland, parents are divorced). The child was born 
and lived in Ukraine before the outbreak of hostilities. Since 2022, the child has been living in Poland 
with his mother, where he attended kindergarten. The father was against the return of the child from 
Poland to Ukraine. The mother filed a lawsuit against her ex-husband, in which she asked to deter-
mine the place of residence of the minor child with her in Ukraine. The court of first instance closed 
the proceedings in the case, indicating that the plaintiff and her daughter had changed their place of 
permanent residence from Ukraine to Poland. The court considered the duration of the child’s stay in 
this country, attendance at a preschool institution, took into account that the child has Polish citizen-
ship, etc. Therefore, guided by the provisions of Articles 5 and 6 of the HCCH 1996 Child Protection 
Convention, the court stated that the court of Ukraine did not have jurisdiction to resolve the dispute 
in this case (Supreme Court, July 31, 2024; Supreme Court, August 13, 2024). 

The Court of Appeal reversed the decision of the court of first instance and sent the case for fur-
ther consideration. The court proceeded from the fact that at the time of filing the claim and initiating 
proceedings in the case, there was no circumstance specified in paragraph "b" of Part 1 of Article 7 
of the Hague Convention on Parental Responsibility of 1996, since the child had not lived in Ukraine 
for less than one year. the court noted that the child's attendance at a kindergarten in Poland since 
September 2022, obtaining a PESEL number and citizenship of the Republic of Poland certainly did 
not indicate the child’s adaptation to the new place of residence at the time of the initiation of pro-
ceedings in the case (Supreme Court, July 31, 2024). According to the justification of the appellate 
court, this dispute should be subject to the jurisdiction of the courts of Ukraine.

The Cassation Civil Court of the Supreme Court noted that the Provisions of Article 7 of the 
Hague Convention on Parental Responsibility of 1996, when determining the jurisdiction applied by 
the Court of Appeal, apply only in the case of unlawful removal or maintenance of a child. Instead, 
the case materials do not contain evidence that the child was unlawfully moved from the territory of 
Ukraine to the territory of Poland. Due to the fact that the child was born in Ukraine, lived in Ukraine 
until February 2022 and is a citizen of Ukraine, at the time of filing this lawsuit with the court and 
opening proceedings in the case, she did not live in Ukraine for a short period of time, her usual place 
of residence remained Ukrainе (Supreme Court, August 13, 2024).

The example of this case shows an individual consideration and assessment of all the circum-
stances regarding the determination of the child's permanent residence, which indicate the child's 
closest connection with a particular state, namely Ukraine, despite the presence of Polish citizenship 
and the child's attendance at a preschool educational institution. The determining factor in the mean-
ing of the child's permanent residence in this case was a temporary (short-term) stay in a foreign state.

The Supreme Court, as part of the panel of judges of the First Judicial Chamber of the Civil Court 
of Cassation, found that due to the fact that the child was born in Ukraine, lived in Ukraine until 
February 2022 and is a citizen of Ukraine, at the time of filing a lawsuit with the court and opening 
proceedings in the case, she did not live in Ukraine for a short time, her usual place of residence 
remained Ukraine. At the time of applying to the court, the child was 5 years and 4 months old, of 
which 4 years and 6 months she lived in Ukraine and 10 months in Poland. At the same time, on 
the territory of Ukraine, the child attended kindergarten for almost 3 years, and on the territory of 
Poland – about 2 months (Supreme Court, July 31, 2024; Supreme Court, August 13, 2024). 
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The legal position of the Cassation Civil Court of the Supreme Court regarding the determina-
tion of the child’s habitual place of residence is based on the following criteria: firstly, attendance at 
an educational institution (preschool educational institution – kindergarten, school, various circles); 
secondly, based on the results of establishing the following circumstances: the child is receiving 
medical care, the child has his friends, hobbies, the child has stable family ties and other facts that 
testify, that the child considers his place of residence to be permanent, comfortable and the place of 
residence of his family, etc. That is, the child's habitual place of residence should be understood as 
such a place, the existence of which proves a certain degree of attachment of the child to his social 
and family environment. To this end, it is necessary to take into account, in particular, the duration, 
regularity, conditions and reasons for the stay of the child and family in a particular state, the place 
and conditions of attending educational institutions, knowledge of the language, social and family 
relations of the child in such a state (resolutions of the Supreme Court of November 1, 2022 in case 
No. 201/1577/21, proceedings No. 61-4217sv22, of January 31, 2024 in case No. 336/5265/22, pro-
ceedings No. 61-12940SV23) (Supreme Court, July 31, 2024). 

The plaintiff must prove permanent residence (habitual place of residence) with evidence confirm-
ing, in particular, the education of the child, the receipt of medical care and the implementation of 
other social services in relation to him in this state (Supreme Court, November 1, 2022).

Another feature that is considered when determining the child's usual place of residence is safety 
issues. Thus, the judge of the Supreme Court in the Civil Court of Cassation, A. Oliynyk, noted that: 
the very fact of the introduction of martial law on the territory of Ukraine is not a sufficient basis 
for determining the place of residence of a child with one of the parents; circumstances related to 
the safety of the child and the consequences of hostilities are significant, subject to determination 
and assessment by the court. When resolving a dispute about the child’s place of residence during 
martial law, the courts should assess all the circumstances of the case in their entirety, apply flexible 
approaches to making a decision in the case, taking into account the best interests of the child, the 
balance between the interests of the child and the rights of parents to raise him/her. The fact of the 
child’s residence abroad (regardless of whether the child was taken abroad before or after filing a 
lawsuit to determine the child's place of residence) does not affect the resolution of the dispute by the 
courts of Ukraine on determining the place of his/her residence. The return of a child to Ukraine is 
not a prerequisite for resolving a dispute between parents to determine the place of residence of such 
a child (Oliynyk, 2024; Supreme Court, December 11, 2023).

There were cases when the father wanted to return the child to Ukraine, but the court decided that 
from the point of view of safety, it was better for the child to stay abroad. In such categories, war is a 
significant factor for decision-making (Krat, 2024).

Conclusions. The key criterion for determining jurisdiction in cases with a foreign element 
regarding parental responsibility and child protection measures is the criterion of "habitual residence 
of a child". The analysis of the current state of legal regulation of the procedure for determining the 
"habitual residence of a child" allows us to talk about a partial level of legal regulation in international 
acts and national legislation of Ukraine. This situation has both positive and negative consequences. 
On the positive side, due to the lack of clear and imperative requirements for determining the child's 
habitual place of residence, it is possible to observe the best interests of the child with greater preci-
sion, taking into account the peculiarities of the life circumstances of each individual child. On the 
negative side, there are difficulties in law enforcement to determine the child's habitual place of resi-
dence, since the national legislation of Ukraine does not contain relevant norms and the courts apply 
international acts that partially regulate this issue. Due to the flexibility of the concept of the child's 
habitual residence, there are different interpretations of this concept.

The article identifies some problems of determining the "usual place of residence" of children dis-
placed as a result of the war in Ukraine. In particular, the astor pointed out that the reasons for such 
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problems are: firstly, the uncertainty of the boundaries of the terms of stay in a foreign country; sec-
ondly, there are uncertain intentions to stay in the host country; thirdly, there is an active integration 
of the child of a citizen of Ukraine into the host country.

In the judicial practice of Ukraine, the habitual place of residence of a child is established based 
on the circumstances of each specific case, taking into account the principle of the best interests 
of the child. However, the lack of clear criteria for determining the habitual residence of a child in 
international and national instruments leads to an erroneous definition of jurisdiction in cases of child 
protection and parental responsibility, which may result in non-compliance with the principle of the 
best interests of the child.

The topic of the role and significance of the criterion "habitual residence of the child" in private 
international law is a topical subject for further scientific research.
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