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Abstract. The article is devoted to the study of the substantive content of the concept of 'accessibility
of medical care' under Ukrainian legislation. The author considers the accessibility of medical care as a
constitutional right of citizens and as one of the principles of healthcare. The author identified the elements of
accessibility to medical care such as: personal accessibility, territorial accessibility, and financial accessibility.
However, all these elements are not absolute but are assessed from the perspective of the category of justice,
particularly the fair distribution of healthcare resources among citizens. Thus, it is not about the absolute right
of a person to medical care and the absolute obligation of the state to provide it, but it concerns the ability
of every citizen to seek medical assistance and receive necessary timely treatment regardless of financial
capability, place of residence, or time of seeking help, and only taking into account the health status and needs
of the patient.

Key words: healthcare, medical care, patient, accessibility, citizens' rights, health preservation, health
promotion.

Introduction. The accessibility of medical care is a constitutional right of citizens and one of the
principles of healthcare, which is ensured by the entire healthcare system.

The issues of various aspects of ensuring the accessibility of medical care have been studied in the
scientific works of: S. Ahiyivets, M. Bilynska, V. Berezin, 1. Bondarenko, I. Buryak, Yu. Voronenko,
V. Halai, Z. Hladun, O. Hlazunova, S. Hnatyuk, I. Demchenko, T. Dudina, L. Zhalilo, N. Zaycheva,
Yu. Kiryakova, V. Kovalenko, O. Korvetsky, V. Lekhan, Z. Lobodina, B. Lohvynenko, H. Lopushnyak,
H. Mulyar, V. Pashkov, V. Perkhov, L. Pidhorna, N. Rynhach, H. Romanovsky, V. Rudyy, L. Rusnak,
0. Samoylenko, I. Senyuta, O. Solovyeva, R. O. Stefanchuk, O. S. Stetsenko, Strelychenko, V. Suzyma,
T. Tykhomyrov, T. Frolova, R. Shevchuk, T. Yurochko and others. However, there is still no unequiv-
ocal position regarding the understanding of the content of this concept in scientific legal literature.

Moreover, in recent years, especially after the onset of the full-scale invasion of the enemy into the
territory of our state, the socio-economic situation in the country has undergone significant changes,
which has posed new challenges for our state in ensuring the accessibility of medical care, as the
needs for accessibility have changed. In particular, the number of injuries related to military actions
(mine-explosive injuries) has increased, as has the need for psychological and psychiatric assistance
due to mental health disorders among the population as a result of the stresses experienced during
the war. The occupation of part of our territory, the destruction of healthcare facilities, and the mass
migration of medical personnel abroad have significantly impacted the accessibility of medical care
(Bilan, 2022: 159). All of this requires the formation of a new perspective on the issue of accessibility
of medical care in Ukraine.

The purpose of the article is to investigate the substantive content of the concept of 'accessibility
of medical care' based on the analysis of Ukrainian legislation and the scientific views of leading legal
scholars.
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Methodology statement. The methodological basis of the study was made up of general scien-
tific methods of cognition: the dialectical method of cognition of the phenomena of the surrounding
reality and the comparative-legal method for comparison of the rights and opportunities of a patient,
which are mentioned in the Constitution of Ukraine and detailed in norms of various Ukrainian laws.
In accordance with the system-structural approach, the author was able to investigate the issues of the
elements of the availability of medical care and meaningful content in the relationship and to formu-
late the conclusions of this article.

Results of the study. The accessibility of medical care is a constitutional right of the citizens of
Ukraine, as well as one of the principles of healthcare. Thus, according to Article 49 of the Constitution
of Ukraine, the state creates conditions for effective and accessible medical services for all citizens. In
state and municipal healthcare institutions, medical assistance is provided free of charge; the existing
network of such institutions cannot be reduced. The state promotes the development of healthcare
institutions of all forms of ownership (The Constitution of Ukraine, 1996).

The Constitution of Ukraine includes the following characteristics in the concept of accessibility of
medical assistance: personal accessibility (is the right of every citizen and must be provided to every
citizen, who needs it — our emphasis — S.B.); financial accessibility (provided free of charge for the
patient in state and municipal healthcare institutions); territorial accessibility (the existing network
of primary healthcare cannot be reduced, but rather the network of institutions should be developed).

Regarding the free provision of medical care, the Constitutional Court of Ukraine has stated that
the provisions of part three of Article 49 of the Constitution of Ukraine, which states that 'in state and
communal healthcare institutions, medical care is provided free of charge,' should be understood to
mean that in state and communal healthcare institutions, medical assistance is provided to all citizens
regardless of its scope and without their previous, current or subsequent payment for providing such
assistance (The decision of the Constitutional Court of Ukraine, 2002). However, the Constitutional
Court noted that the aforementioned provision does not prohibit the possibility of providing citizens
with medical services that go beyond medical assistance (according to the terminology of the World
Health Organization — 'secondary medical services', 'paramedical services'), in the specified insti-
tutions for a separate fee. This has already been noted in the Decision of the Constitutional Court
of Ukraine in the case concerning the constitutional submission of 66 members of the Parliament
of Ukraine regarding the compliance of the Cabinet of Ministers of Ukraine's Resolution 'On the
Approval of the List of Paid Services Provided in State Healthcare Institutions and Higher Medical
Educational Institutions' (the case on paid medical services) dated November 25, 1998, No. 15-rp/98
(The decision of the Constitutional Court of Ukraine, 1998). The list of such paid services cannot
encroach upon the boundaries of free medical assistance and, in accordance with the requirements
of paragraph 6 of part one of Article 92 of the Constitution of Ukraine, must be established by law.

Thus, on July 5, 2024, the Cabinet of Ministers of Ukraine adopted resolution No. 781 'Certain
Issues of Providing Medical Services to the Population for Payment by Legal Entities and Individuals,'
which will come into effect on January 1, 2025 (resolution of the Cabinet of Ministers of Ukraine,
2024). The resolution provides a list of cases in which healthcare institutions of state and municipal
ownership may provide medical services to the population for payment by legal entities and indi-
viduals. In particular, the regulation provides for separate cases when medical services are paid for,
and when additional services are provided in addition to medical services. Thus, medical services
are paid for in cases of providing services to the population: without a doctor's referral; under con-
tracts with legal entities; in healthcare facilities that belong to the sphere of management of the State
Administration Affairs and state bodies that are part of the security and defense sector for patients
who do not belong to the attached contingent; which are not covered by the state guarantees program
for medical services to the population. However, the issue of the cost of medical services, which is
not covered by the medical guarantee program, remains contentious, as according to the Constitution
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of Ukraine, medical services are to be provided free of charge. Regarding the so-called additional
services related to the provision of medical assistance, the aforementioned resolution stipulates that
paid services for the medical care of the population may be provided: at the place of residence (stay)
of the patient at the patient's independent choice, provided there are no indications for their provision;
the independent choice of the attending physician during the provision of specialized medical assis-
tance in a planned manner in inpatient conditions; accommodation in a room with an increased level
of comfort and service at the patient's independent choice (resolution of the Cabinet of Ministers of
Ukraine, 2024). It is impossible to agree with the paid choice of the treating physician, as according
to Article 38 of the Fundamentals of Legislation guarantees every patient the right to freely choose a
doctor and methods of treatment (Law on basics of Ukrainian legislation on healthcare, 1992).

S. Knysh insists that it is necessary to amend the Constitution of Ukraine to establish a list of dis-
eases (oncological diseases, tuberculosis, AIDS, and others) that are outside the scope of free medical
assistance, but for which state guarantees regarding full payment for treatment from state medical
insurance funds would apply (Knysh, 2019: 144).

However, this statement cannot be agreed upon, as Ukraine has undertaken a number of interna-
tional obligations regarding the preservation and strengthening of public health, which specifically
guarantees patients' access to the latest preventive procedures and treatments for oncological dis-
eases, ensuring the accessibility of medical assistance for the population primarily at the level of
primary medical care (resolution of the Cabinet of Ministers of Ukraine, 2024) and a number of other
obligations. It is clear that the issue of free access to medical assistance for patients is periodically
raised by the state, especially today in the challenging conditions of war, and subsequently in the con-
text of post-war recovery, it is extremely difficult for the state to cover the costs of medical assistance
for the entire population of Ukraine. In leading European countries, various models of accessibility
to medical assistance are in place, which are usually combined with health insurance. Therefore, in
our opinion, we should discuss accessibility to medical assistance not in terms of its free provision,
but rather in terms of equitable access for all to medical assistance, clearly distinguishing between
medical services that are part of medical assistance (treatment) and medical services that are directly
related to it but are not included in its scope. Then it may be possible to ensure equal and fair access to
medical care for all who need it due to illnesses, injuries, poisonings, and pathological conditions, as
well as in connection with pregnancy and childbirth, rather than because it is guaranteed and funded
by the state or local budget.

Also, in our opinion, the formulation of accessibility of medical care for everyone is not accurate,
as: the Constitution of Ukraine states that medical services should be accessible to citizens; medical
care is provided being based on a specific need (illnesses, injuries, poisonings, and pathological con-
ditions, as well as in connection with pregnancy and childbirth), and not at the individual's discretion.

Accessibility cannot and should not equate to the provision of free services for everyone; attention
should be focused on the provision of free medical assistance for citizens who genuinely need it, and
in the volume that corresponds to their condition. All other additional services should be covered by
health insurance, which is also guaranteed by the Constitution of Ukraine as an element of the right
to healthcare.

Unlike the previous author Yu. Shvets defines accessibility as: the absence of discrimination on any
grounds; physical (geographical) accessibility; economic accessibility (cost); accessibility of relevant
information (Shvets, 2020: 205). However, in our opinion, the absence of discrimination, although
mentioned in international documents, cannot be attributed to the accessibility of medical assistance,
as it is a general constitutional principle enshrined in Article 24 of the Constitution of Ukraine and
pertains to all areas of public life, not just healthcare. Regarding the right to receive information, we
believe that information is not medical care and therefore cannot characterize its accessibility.
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Thus, according to Article 3 of the Fundamentals of Legislation, medical care and medical infor-
mation are separated: medical care is the activity of professionally trained medical personnel aimed
at the prevention, diagnosis, and treatment related to diseases, injuries, poisonings, and pathological
conditions, as well as in connection with pregnancy and childbirth; medical information is informa-
tion about an individual's medical services or their results, presented in a standardized form in accord-
ance with the requirements established by law, including information about health status, diagnoses,
and any documents related to health and limitations of daily functioning/life activities of a person
(Law on basics of Ukrainian legislation on healthcare, 1992). That is, medical information accompa-
nies the provision of medical assistance, as it is formed in connection with its provision and cannot
be attributed to the accessibility of medical care.

The accessibility of medical care in European countries includes physical accessibility, financial
accessibility, and waiting time (Access to healthcare in European countries, 2017). We consider this
very important, as today at the legislative level in Ukraine, the guarantee of accessibility of medical
assistance does not include waiting time, although this is very important for planned medical care,
which is high-tech or requires the purchase of expensive medical equipment, such as transplantation
of human anatomical materials, endoprosthetics of large joints, replacement of the eye lens, treatment
of rare pathologies, etc.

Researcher L. Bondareva is one of the first in domestic science to substantiate the essence of the
concept of 'accessibility of medical care' as 'the organizationally ensured possibility of providing
timely and qualified medical assistance to the population of the country regardless of geographical,
economic, social, informational, cultural, and linguistic barriers' (Bondareva, 2011: 12). However, in
our opinion, any barriers, not just those defined, can be issues in ensuring the accessibility of medi-
cal care, but they cannot characterize the essence of the concept of accessibility of medical care. For
example, the current state of war and military actions taking place on the territory of Ukraine are
issues affecting the element of territorial accessibility of medical care for part of the population of our
state, but the state of war itself is not an element of the accessibility of medical care.

Unlike previous views, L. Gamburg, O. Mykhailik, and Yu. Mosaev further add quality to the con-
tent of accessibility. They argue that quality is one of the components of the content of accessibility,
as substandard medical services do not achieve the desired outcome, undermining the right to acces-
sible healthcare. Among other important components of accessibility are free services and timeliness
(Gamburg, 2020: 22). It should be noted that the authors do not distinguish between the concepts of
healthcare and medical assistance, which cannot be accepted by us. When talking about healthcare,
accessibility and quality of medical assistance are the main indicators that determine the effective-
ness of the healthcare system in any country in the world and the level of civilization of that country,
but accessibility is not quality, and quality is not accessibility. These are separate categories that
collectively determine the effectiveness of the healthcare category. Of course, we do not assert that
the accessibility of medical care does not imply its quality provision, but we state that these categories
are measured by different indicators. The quality of medical care is assessed according to medical
standards, while accessibility encompasses entirely different categories.

However, it is important that the authors draw attention to the issue of timeliness. Unfortunately,
without disclosing it. In our opinion, timeliness is not the immediate receipt of medical assistance
at the time of the patient's request, but rather the determination of the necessity for its provision and
the provision of exactly the volume that is necessary according to the patient's condition at a specific
time. That is, medical assistance is timely when it is provided according to the needs and condition of
the patient. This relates to the right we defined above not just for every citizen, but for everyone who
needs it at a certain time (in a timely manner).

V. Matviiv includes three criteria (levels) of accessibility of primary medical care services, such
as quality, financial, and territorial or temporal accessibility of medical services. That is, like previ-
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ous researchers, it speaks of quality as an element of accessibility. To characterize the quality, the
researcher considers indicators such as the conditions for providing medical services (quality indi-
cators of the premises — repairs, cleanliness), effectiveness (results) of treatment, professionalism
of doctors, and the attitude towards patients from doctors and medical staff. The second criterion
is proposed to include three indicators: the ability to purchase or obtain medications according to
the doctor's prescription; the capacity to receive treatment, including consultations, diagnostic and
laboratory examinations, and therapeutic procedures; the availability of medical equipment and the
possibility of receiving medical services using it. In the third aspect — the level of their territorial
or temporal accessibility, the author has identified five components of indicators: the possibility
of choosing a doctor; the duration of waiting for a doctor; the doctor's schedule; the possibility of
making an appointment in advance for the desired time; the territorial convenience of the medi-
cal facility's location and transportation to it (Matviiv, 2023: 405). However, the author does not
indicate the necessity (need) for receiving medical assistance, which is crucial for the third level
she proposes, as territorial and temporal accessibility should be characterized by needs. The state
cannot fulfill the desires of the patient but must proceed from the necessity of ensuring such a right
for the patient to the extent required by their health condition.

In our opinion, the issue of accessibility of medical care was most successfully addressed by
O. Soloviova. Investigating accessibility of medical care, she concludes that it is one of the social
rights recognized by the international community, which is ensured by states and includes such com-
ponent elements as legal (normative), organizational, economic, and informational (Solovyova, 2017:
110). The scientist refers to the legal element as the normative consolidation of the right to medical
assistance, as well as the right to legal protection in case of violation of this right. The organizational
element involves the creation of an extensive network of primary healthcare facilities that ensure ter-
ritorial accessibility and comfortable conditions for patients (including those with special needs) and
the availability of a sufficient number of qualified personnel capable of providing medical care. The
economic component is sufficient funding by the state for primary healthcare of state and municipal
ownership. The informational component ensures the population's awareness regarding access to
medical assistance, methods, and ways of treatment (Soloviova, 2017: 111).

WHO experts define the physical, economic, and informational accessibility of medical assis-
tance. Physical accessibility should be understood as the availability of quality medical services in
necessary volumes for those who need them; the provision of medical personnel, especially doctors;
favorable working hours for medical staff, effective appointment systems, and other aspects of organ-
ization and delivery of services that enable people to receive these services when they need them.
Territorial accessibility is important from the perspective of the timeliness of providing medical ser-
vices. Timeliness is the ability of the healthcare system to quickly provide medical assistance after the
need has been recognized. Economic accessibility is the measure of people's ability to pay for medical
goods and services without financial hardship. The accessibility of information defines the right to
seek, receive, and transmit information regarding health-related issues.

In this context, it is also important to note the WHO survey conducted regarding healthcare needs.
People across Ukraine report that the main barriers to accessing medical assistance are cost, time con-
straints related to getting to and from medical facilities, the time taken to receive medical assistance,
and limited transportation accessibility. However, at the same time, among those who sought medical
assistance, 95% reported that they received primary medical care services, and up to 90% of respond-
ents had access to medical services related to chronic diseases (Gender, equity and human rights,
2022). At the same time, people do not indicate informational accessibility as an issue of accessibility
to medical assistance. Therefore, as we have noted above, the right to information is not classified by
us as a category of accessibility to medical assistance, since medical information accompanies the
provision of medical assistance, as it is formed in connection with its provision and cannot be classi-
fied as accessibility to medical assistance.

10
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Conclusions. The elements of accessibility of medical care, in our opinion, are:

1) personal accessibility — equal access to medical care for all, as medical care is a right of every
individual and should be provided to anyone who needs it, in the volume that the individual requires
and in a timely manner. Therefore, the timeliness of medical assistance for the patient characterizes
its personal accessibility. Of course, certain categories of patients may require medical assistance in
greater volume than others, so equality does not mean the same volume of medical services provided,
but rather means equal access for all citizens to medical care and fair access to it, where each individ-
ual receives as much assistance as they need, while not infringing on the rights of other patients;

2) financial accessibility — provided free of charge for the patient in state and municipal healthcare
institutions to the extent guaranteed by the state and is the same for all citizens. This is not about
absolute free provision of everything for patients, but about the state's guarantee of free medical
assistance to the extent determined by the patient's condition. Financial accessibility of medical care
raises perhaps the most discussions among scholars and practitioners;

3) territorial accessibility — the presence of a developed capable network of primary healthcare
that can meet the population's needs in a given area for all types of medical assistance in the volume
they require. This should include not only the territorial availability of primary healthcare but also
the presence of qualified medical personnel and necessary medical equipment in a given area, which
allows for the provision of specific necessary types of medical assistance in the directions needed by
the population.

All these elements collectively characterize the accessibility of medical assistance, but it is not
absolute; rather, it is assessed through the category of fairness, specifically the fair distribution of
healthcare resources among citizens. Thus, it is not about the absolute right of a person to medical
assistance and the absolute obligation of the state to provide it, but rather about the possibility for
every citizen to seek medical assistance and receive the necessary timely treatment regardless of
financial capability, place of residence, or time of seeking help, and only taking into account the
health status and needs of the patient.
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Abstract. Tax avoidance refers to the practice of aggressive tax planning aimed at artificially reducing
tax liabilities by exploiting weaknesses in national and international tax systems. Unlike tax evasion, which
is a direct violation of tax laws, tax avoidance involves the strategic use of legal loopholes to minimize tax
burdens, ultimately depriving the state of resources and benefiting the taxpayer. While the European Union
allows tax competition among its member states, recent initiatives have been introduced to combat the negative
social impacts of tax avoidance. These include measures for information exchange among EU countries
and rapid responses to VAT fraud, as well as the adoption of a code of conduct to promote fair corporate
taxation. In Greece, a general anti-avoidance rule has been introduced through Article 38 of the Tax Procedure
Code, targeting artificial arrangements that undermine domestic tax law. The regulation defines criteria for
identifying tax avoidance and outlines the consequences of such practices, including the reassessment of taxes
owed. The Greek legal framework and EU law address the issue of tax avoidance, balancing the protection
of fundamental economic freedoms with the need to ensure fair taxation and prevent the erosion of tax bases
across member states.

Key words: tax avoidance, tax evasion, aggressive tax planning, legal loopholes, European Union, tax
competition, VAT fraud, anti-avoidance rule.

Introduction. The issue of tax avoidance and tax evasion represents a significant challenge for gov-
ernments worldwide, particularly within the European Union, where tax competition among member
states and the exploitation of legal loopholes have led to considerable revenue losses. The situation
is further complicated by varying national tax policies and the lack of a unified approach to tackling
these issues across the EU. In Greece, the problem is acute due to the country's economic structure
and history of tax non-compliance. Despite efforts to strengthen legal frameworks, such as the intro-
duction of anti-avoidance rules in the Tax Procedure Code, Greece continues to struggle with VAT
fraud, base erosion, and aggressive tax planning by both domestic and multinational corporations.
This problem is not only a financial concern but also undermines public trust in the fairness of the
tax system and the government's ability to enforce tax laws effectively. Addressing these challenges
requires coordinated efforts at both the national and EU levels, focusing on enhancing transparency,
improving information exchange between tax authorities, and closing existing loopholes that facili-
tate tax avoidance and evasion.

In the domain of international taxation, the practice of tax avoidance represents a sophisticated
strategy aimed at artificially reducing tax liabilities through aggressive tax planning. Unlike tax eva-
sion, which constitutes a direct breach of tax laws, tax avoidance involves a conscious exploitation
of the weaknesses inherent in both international and domestic tax systems to minimize tax burdens.
This often involves complex legal arrangements and financial maneuvers that, while not illegal, are
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designed to circumvent the spirit of tax regulations. Tax avoidance thus, though lawful in its execu-
tion, mirrors tax evasion in its effect: it diverts resources from the public coffers and yields dispropor-
tionate financial benefits to the taxpayer involved.

The European Union, recognizing the potential adverse social consequences of tax avoidance, has
initiated several measures to combat this issue. The EU permits tax competition among its member
states but, under pressure from the negative impacts of tax avoidance, has recently undertaken steps
to address this phenomenon. For example, the European Commission has developed an action plan
against tax avoidance, which includes initiatives for enhanced information exchange between EU
countries and prompt responses to VAT fraud. Furthermore, member states have adopted a code of
conduct that commits them to establishing transparent and fair corporate tax regimes and to avoid
crafting tax policies that unduly attract companies from other EU countries or erode the tax base of
other member states.

The introduction of Article 38 in the new Tax Procedure Code marks a significant development in
Greek tax law, implementing a general anti-avoidance rule for the first time. This provision addresses
the economic activities of foreign businesses that, due to their nature, circumvent domestic tax legis-
lation. Consequently, such entities are subject to taxation based on Greek tax rates, aiming to counter-
act the artificial reduction of tax liabilities through complex international arrangements.

Modern trends in the Greek e-commerce market reveal a growing practice of relocating business
activities to neighboring member states, which poses the risk of scrutiny by the Tax Administration
for potential tax avoidance. This shift underscores the need for vigilant enforcement of tax laws to
prevent such practices from undermining national tax revenues.

Analysis of legal framework. The general regulation of tax avoidance is encapsulated in Article 38
of the Tax Procedure Code (Law 4174/2013, Official Gazette 170/A/26-07-2013). The legal con-
sequences of identifying tax avoidance are detailed in Articles 23, 27, 52, and 56 of the Income
Tax Code (Law 4172/2013, Official Gazette 167/A/23-07-2013). A "transaction" under Article 38 is
defined broadly to include any action, agreement, grant, promise, commitment, or event. This defi-
nition encompasses multiple stages or components within a transaction (Article 38 § 2 of the Tax
Procedure Code). Article 38 § 1 of the Tax Procedure Code establishes several cumulative conditions
for identifying a transaction as tax avoidance:

— Transaction or Series of Transactions: This refers to any action or omission by the taxpayer that
constitutes tax avoidance.

— Artificial Nature of the Transaction: Transactions are considered artificial if they lack economic
or commercial substance (Article 38 § 3 of the Tax Procedure Code).

— Critical Purpose of Tax Avoidance: The objective of a transaction must be to avoid taxation,
irrespective of the taxpayer’s subjective intentions, and must contradict the purpose of the appli-
cable tax provisions (Article 38 § 4 of the Tax Procedure Code). The goal is deemed critical if any
other purpose ascribed to the transaction appears negligible, considering all relevant circumstances
(Article 38 § 5 of the Tax Procedure Code).

— Tax Advantage: To determine if a transaction has led to a tax advantage, the Tax Administration
compares the tax due with and without the transaction (Article 38 § 6 of the Tax Procedure Code).

The purpose of the article. The purpose of this article is to analyze the impact and effectiveness of
the recent reforms introduced by Article 38 of the Greek Tax Procedure Code in combating tax avoid-
ance. By exploring how this new anti-avoidance rule addresses aggressive tax planning and foreign
business activities, the article aims to evaluate whether these measures align with broader European
Union tax policies and legal principles. It seeks to understand how the rule's focus on economic sub-
stance over legal form influences tax compliance and fairness, and whether it contributes to a more
equitable tax system within Greece. Additionally, the article will examine how these reforms integrate
with EU-wide efforts to enhance transparency and prevent tax avoidance, assessing their effective-
ness in ensuring that tax regulations are upheld in the face of sophisticated avoidance strategies.
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Main part. In the realm of international taxation, tax avoidance involves sophisticated strategies
aimed at minimizing tax liabilities through aggressive planning, exploiting weaknesses in tax systems
without breaking the law. Unlike tax evasion, which is illegal, tax avoidance is legal but can undermine
the spirit of tax regulations. This practice often entails complex arrangements that shift tax burdens in
ways that divert resources from public funds, benefiting only the taxpayer involved. The European
Union has responded to the adverse impacts of tax avoidance with measures to enhance transparency
and cooperation among member states, such as developing action plans against tax avoidance and
implementing codes of conduct to ensure fair corporate tax regimes.

Greece’s recent introduction of Article 38 in the Tax Procedure Code marks a significant shift,
implementing a general anti-avoidance rule to address foreign business activities that evade domes-
tic tax legislation. This provision allows the Tax Administration to disregard artificial transactions
aimed at avoiding taxes, focusing on economic substance over legal form. The law establishes con-
ditions for identifying tax avoidance, including the artificial nature of transactions and their primary
tax avoidance purpose. Although Article 38 does not prescribe penalties, it facilitates retrospec-
tive tax assessments, aligning with the broader principles of preventing tax avoidance. Moreover,
EU law mandates that member states respect fundamental economic freedoms when regulating
taxes, requiring that any measures restricting these freedoms must be justified by overriding public
interests, such as effective tax collection and anti-avoidance efforts. n assessing whether a trans-
action is artificial, the Tax Administration considers if it involves any of the following situations
(Article 38 § 3 of the Tax Procedure Code):

a) Legal characterization of individual stages inconsistent with the overall legal substance of the
transaction. b) Application of transactions in a manner inconsistent with ordinary business behavior.
¢) Inclusion of elements resulting in offsetting or cancellation of other elements. d) Circular nature
of transactions. e) Significant tax advantages not reflected in the business risks or cash flows of the
taxpayer. f) Significant profit margins before tax relative to the anticipated tax benefit.

The case law under the law for tax avoidance is restrictive, meaning that if a transaction does not
fit within one or more of the listed categories, it does not constitute tax avoidance.

Additionally, the law covers both direct and indirect tax avoidance.

Article 38 of Law 4174/2013 does not specify penalties for tax avoidance. However, it allows the
Tax Administration to disregard artificial avoidance arrangements. In practice, identifying a transaction
as tax avoidance results in retrospective tax assessment as if the transaction had not occurred. The spe-
cific legal consequences of tax avoidance are further detailed in provisions of the Income Tax Code.

For instance, expenses paid to individuals or entities in non-cooperative jurisdictions or pref-
erential tax regimes are not deductible from gross revenues, unless the taxpayer proves that these
expenses are legitimate transactions and do not result in profit shifting or tax avoidance (Article 65
of the Income Tax Code). Similarly, significant changes in ownership affecting losses are disregarded
unless the taxpayer demonstrates that such changes are for genuine business reasons (Article 27 § 4
of the Income Tax Code).

Furthermore, contributions of assets in exchange for shares are permitted under the condition
that they do not circumvent the Income Tax Code. The Tax Administration may require the holding
of securities for a minimum period to prevent avoidance (Article 52 § 12 of the Income Tax Code).
Tax benefits from asset contributions, share exchanges, mergers, and demergers are revoked if these
actions primarily aim at tax avoidance (Article 56 of the Income Tax Code).

Although Article 38 of the Tax Procedure Code does not impose administrative penalties for tax
avoidance, it is likely that tax authorities will apply analogous tax evasion provisions and impose
relevant penalties alongside tax assessments. However, criminal prosecution for tax avoidance is not
feasible under tax crime statutes, as these do not specifically criminalize tax avoidance. Nonetheless,
criminal prosecution under anti-money laundering laws could be considered if applicable.
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EU primary law recognizes several fundamental economic freedoms for EU citizens. Article 26
§ 2 of the Treaty on the Functioning of the European Union (TFEU) ensures a single market with
the free movement of goods, persons, services, and capital in accordance with Treaty provisions.
The scope of these freedoms, potentially relevant for tax avoidance regulation, includes:

— Freedom of Movement of Goods: The EU single market prohibits internal tariffs and measures
of equivalent effect between member states, with exceptions for public policy, health, and protection
of cultural heritage (Article 28 § 1 TFEU; Articles 34 and 35 TFEU).

— Freedom of Establishment: Restrictions on the establishment of individuals or companies in
other member states are prohibited. This includes the right to set up agencies, branches, or subsidiar-
ies (Article 49 TFEU). Exceptions apply for activities linked to public authority (Article 51 TFEU).

— Freedom to Provide Services: Restrictions on the provision of services across member states are
prohibited, except for those linked to public authority (Article 56 TFEU).

— Freedom of Movement of Capital: All restrictions on capital movements between member states
and third countries are banned (Article 63 TFEU). However, member states may apply measures nec-
essary to prevent violations of national legislation, particularly in taxation (Article 65 TFEU).

While direct taxation remains under member states' exclusive competence, they must respect fun-
damental EU freedoms when exercising this competence. Article 38 of the Tax Procedure Code, by
instituting differential treatment of domestic versus cross-border transactions, potentially infringes
upon these EU freedoms.

To ensure compatibility with EU law, any differential tax treatment must be justified by an over-
riding public interest, such as preventing tax avoidance, as established in EU jurisprudence (e.g.,
C-446/2004, Test Claimants in the FII Group Litigation). The justification for restricting these free-
doms must align with the objective of maintaining effective tax collection and preventing practices
that undermine national tax authority.

Conclusions. Tax avoidance is an aggressive form of tax planning used to artificially reduce tax
liabilities. Unlike tax evasion, which directly violates tax laws, tax avoidance involves the deliberate
exploitation of weaknesses in international and national tax systems to avoid or reduce tax burdens.
Despite the legal nature of tax avoidance, it results in similar consequences to tax evasion: depriving
the state of resources and providing disproportionate economic benefits to the taxpayer.

The European Union permits tax competition among its member states. However, in response to
the negative social impacts of tax avoidance, the EU has recently undertaken initiatives to combat
this phenomenon. Specifically, the European Commission has developed an action plan against tax
avoidance and has taken steps to enhance information exchange among EU countries and to quickly
address VAT fraud. Additionally, member states have adopted a code of conduct that commits them to
establishing transparent and fair corporate tax regimes and avoiding tax policies that unfairly attract
companies from other EU countries or erode the tax base of other states.

Article 38 of the new Tax Procedure Code introduces a general anti-avoidance rule into Greek
law for the first time. This regulation targets the economic activities of foreign enterprises designed
to circumvent domestic tax legislation, thereby subjecting them to domestic tax rates.

The contemporary trend in the Greek e-commerce market of relocating business activities out-
side Greece to neighboring EU member states may therefore be subject to scrutiny by the Tax
Administration for potential tax avoidance.

The general regulation on tax avoidance is found in Article 38 of the Tax Procedure Code
(Law 4174/2013, Official Gazette 170/A/26-07-2013). The legal consequences of identifying tax
avoidance are detailed in Articles 23, 27, 52, and 56 of the Income Tax Code (Law 4172/2013, Official
Gazette 167/A/23-07-2013).

"Arrangement" refers to any transaction, action, act, agreement, grant, understanding, promise,
commitment, or event. An arrangement may include multiple stages or parts (Article 38 § 2 of the
Tax Procedure Code).
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For tax purposes, the Tax Administration may disregard any artificial arrangement or series
of arrangements aimed at avoiding taxation and leading to a tax advantage. Such arrangements
are assessed based on their economic substance (Article 38 § 1 of the Tax Procedure Code).

According to Article 38 § 1 of the Tax Procedure Code, to classify an action as tax avoidance,
the following conditions must be met cumulatively:

Arrangement or Series of Arrangements — An arrangement refers to any action or omission
by the taxpayer that constitutes a method of tax avoidance.

Artificial Nature of the Arrangement — An arrangement or series of arrangements is considered
artificial if it lacks economic or commercial substance (Article 38 § 3 of the Tax Procedure Code).

Purpose of Tax Avoidance — The objective of an arrangement or series of arrangements is tax
avoidance if it contradicts the object, spirit, and purpose of the tax provisions that would apply oth-
erwise, regardless of the taxpayer’s subjective intentions (Article 38 § 4 of the Tax Procedure Code).
A given objective is deemed crucial if any other objective attributed or that could be attributed to the
arrangement or series of arrangements seems negligible, considering all the circumstances (Article 38
§ 5 of the Tax Procedure Code).

— Tax Advantage — To determine if an arrangement or series of arrangements results in a tax
advantage, the Tax Administration compares the tax owed by the taxpayer, taking into account the
arrangement, with the amount the taxpayer would owe under the same conditions without the arrange-
ment (Article 38 § 6 of the Tax Procedure Code).

To determine the artificial nature of an arrangement or series of arrangements, the Tax Administration
examines if they involve one or more of the following situations (Article 38 § 3 of the Tax Procedure
Code):

— The legal characterization of individual stages within an arrangement is inconsistent with the
legal substance of the arrangement as a whole.

— The arrangement or series of arrangements is applied in a manner inconsistent with usual busi-
ness behavior.

— The arrangement or series of arrangements includes elements that result in mutual offsetting or
cancellation.

The arrangement or series of arrangements leads to a significant tax advantage not reflected in the
business risks taken by the taxpayer or their cash flows. The expected profit margin before tax is sig-
nificant compared to the expected tax advantage.

The case law on tax avoidance is restrictive. Therefore, if an arrangement does not fall into one or
more of the above categories, it does not constitute tax avoidance.

Additionally, the case law covers both direct and indirect tax avoidance.

Legal Consequences of Identifying Tax Avoidance

Article 38 of Law 4174/2013 does not specify penalties for tax avoidance. However, it allows
the Tax Administration to disregard the related artificial arrangements.

In practice, identifying an arrangement or series of arrangements as tax avoidance leads to the
retrospective assessment of the relevant taxes as if the arrangement had not taken place. The spe-
cific legal consequences of tax avoidance assessment are detailed in other provisions of the Income
Tax Code.

Thus, it is provided that expenses paid to a natural or legal person or entity resident in a non-coop-
erative state or subject to a preferential tax regime are not deductible from the gross income of busi-
nesses, unless the taxpayer proves that these expenses pertain to real and usual transactions and do not
result in profit, income, or capital transfers aimed at tax avoidance or evasion (Broumas, 2016). Such
a state is defined as one, or a jurisdiction, or an overseas territory that is under any special connec-
tion or dependency status under international law. This provision does not preclude the deduction of
expenses paid to a natural or legal person or entity residing in an EU or EEA member state, provided
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there is a legal basis for information exchange between Greece and that member state (Article 23 § 13
of the Income Tax Code).

Additionally, if during a tax year, the direct or indirect ownership of a company's share capital or
voting rights changes by more than thirty-three percent (33%) of their value or number, the transfer
ceases to apply to losses incurred by that company during the tax year and the previous five (5) years,
unless the taxpayer proves that the change in ownership occurred solely for commercial or business
reasons and not for tax avoidance or evasion (Article 27 § 4 of the Income Tax Code).

Furthermore, the Tax Administration allows contributions of assets in exchange for shares, pro-
vided these are not made to circumvent the relevant provisions of the Income Tax Code. To check for
potential circumvention, the Tax Administration may require the contributing company to retain the
securities received from the receiving company for at least three (3) years after the transfer. These
conditions do not apply if the parties involved can reasonably demonstrate that the transfer is not
intended for tax avoidance or evasion (Article 52 § 12 of the Income Tax Code).

Finally, any tax benefits arising from contributions in exchange for shares, share exchanges, merg-
ers, and splits of companies, as well as the transfer of a company’s registered office from Greece to
another EU member state, are fully or partially revoked if any of the related acts primarily aim at tax
avoidance or evasion. The fact that the act is not carried out for economically legitimate reasons, such
as restructuring or better organization of the companies involved, may serve as evidence that the main
purpose of the act is tax avoidance or evasion (Article 56 of the Income Tax Code).

Although Article 38 of the Tax Procedure Code does not foresee administrative penalties for tax
avoidance actions, it is highly likely that the Tax Administration will apply tax evasion provisions
analogically and impose related penalties along with the assessment of taxes. On the other hand,
criminal prosecution for tax avoidance actions based on tax crime provisions is not possible, as the
criminal law’s principle of nullum crimen nulla poena sine lege stricta prohibits the analogical appli-
cation of laws in criminal matters (Articles 7 § 1 of the Constitution and 1 § 1 of the Penal Code)
(BAayodmovrog, 2022; Movptortdiiag, 2023; Mrdaprkovia, 2008; [TavAdmovrog, 2023; ZpmAog, 1998;
Yovtaypo, 1822, 1823, 1827, 2024; Xatine, 2019). However, criminal prosecution under money
laundering legislation should not be ruled out.

EU primary law recognizes certain fundamental economic freedoms for European citizens.
Specifically, Article 26 § 2 of the Treaty on the Functioning of the European Union provides:
“The internal market shall comprise an area without internal frontiers in which the free movement
of goods, persons, services, and capital is ensured in accordance with the provisions of the Treaties.”
The content of the fundamental freedoms that may be involved in regulating tax avoidance is outlined
as follows:

Free Movement of Goods — The Union includes a customs union extending to all trade in goods,
prohibiting customs duties and all charges having equivalent effect between member states, and adopt-
ing a common customs tariff in relations with third countries (Article 28 § 1 TFEU). Quantitative
restrictions on imports or exports, as well as all measures of equivalent effect, are prohibited between
member states (Articles 34 and 35 TFEU). Such restrictions are allowed only for reasons of pub-
lic morality, public order, public security, protection of health and life of humans and animals, or
preservation of plants, protection of national treasures of artistic, historic, or archaeological value,
or protection of industrial and commercial property. These prohibitions or restrictions must not con-
stitute means of arbitrary discrimination or a disguised restriction on trade between member states
(Article 37 TFEU).

Freedom of Establishment — Restrictions on the freedom of establishment of nationals of one
member state in the territory of another member state are prohibited. This prohibition also extends
to restrictions on the establishment of agencies, branches, or subsidiaries by nationals of one member
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state in another member state. The freedom of establishment includes taking up and pursuing self-em-
ployed activities, as well as the establishment and management of companies, including firms, under
the conditions laid down by the legislation of the host country for its own nationals, subject to the
provisions of the Treaty concerning the movement of capital and payment (Article 49 TFEU).

Free Movement of Capital — Restrictions on the movement of capital and payments between mem-
ber states, and between member states and third countries, are prohibited. Member states must permit
and facilitate the movement of capital and payments (Article 63 TFEU).

These fundamental freedoms include not only the right to conduct business and cross-border trade
but also the right to establish, invest, and operate enterprises without unjustified restrictions or dis-
crimination. The prohibition of restrictions extends to measures that disproportionately impact the
ability of businesses and individuals to move capital, goods, and services across borders.

The EU legal system permits restrictions on these fundamental freedoms only for overriding pub-
lic interests, such as public policy, public security, or public health, and only if the restrictions are
necessary and proportionate to achieving these interests.

For instance, restrictions on free movement or establishment for reasons of tax avoidance must
be carefully scrutinized. The EU legal framework allows member states to impose measures that are
justified and proportionate to combat tax avoidance but restricts measures that unjustifiably hinder the
fundamental freedoms provided by EU law.

While the European Union allows member states some latitude to regulate tax avoidance, any
measures taken must align with the fundamental freedoms guaranteed by EU law and must be justi-
fied as necessary for achieving legitimate public interests.

In discussing the dynamics of savings and investments within an economy, it is crucial to differ-
entiate between enforcement savings and escape savings. Enforcement savings are those that remain
within the local banking system and contribute to the economy's growth. These savings are often
utilized by large corporations that invest in manufacturing and specialized activities, ensuring that
the entire economic system operates at maximum capacity. In contrast, escape savings are diverted
away from the local economy, either through investments abroad or by small businesses that do not
contribute to the broader economic framework. This diversion results in a weaker money cycle, as
funds are not reinvested within the local economy.

The proportion of enforcement versus escape savings significantly affects economic health. When
enforcement savings exceed escape savings, as indicated by a high ratio of bank deposits to GDP,
the economy benefits from increased money distribution and reuse. This creates a robust economic
structure, with efficient money cycles and an economy operating at full capacity. On the other hand,
a higher proportion of escape savings results in reduced money circulation and economic stagnation.

The concept of the money cycle provides insight into how regulatory policies can influence these
dynamics. A well-functioning money cycle, characterized by high distribution and reuse of money,
indicates a strong economic structure (Challoumis, 2022, 2023d, 2023f, 2023c, 2023a, 2024b, 2024c).
This is achieved when the banking system primarily serves as a receiver of enforcement savings rather
than a giver of escape savings. Regulatory policies that impose higher taxes on businesses that replace
smaller enterprises and provide subsidies for investments in manufacturing and specialized sectors
help enhance the money cycle. Moreover, low taxes support this cycle by encouraging reinvestment
within the economy. The money cycle theory also suggests that the quality of the economy is reflected
in its money distribution and reuse. Effective monetary and public policies should, therefore, aim to
maximize enforcement savings and minimize escape savings (Challoumis, 2018, 2019, 2021, 2023b,
2023e, 2024a). The banking system's role is central to this process, acting as a conduit for money flow
and ensuring that economic units operate efficiently. The theory posits that the state of the economy
is both mirrored and shaped by its money cycle, with all economic units contributing to a clearer and
more effective economic structure.
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In conclusion, the balance between enforcement and escape savings determines the strength
of the money cycle and, by extension, the overall health of the economy. Properly designed regu-
latory policies can reinforce this cycle, fostering a robust economic environment where money
is effectively distributed and reused, leading to a well-organized and self-regulated economic system.
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Abstract. The article reveals the scientific and personal contribution to legal science of Dr hab. .V. Kolosov,
Doctor of Law (Habilitated) (in Republic of Poland), Philosophy Doctor in Law (in Ukraine), Reviewer of
international scientific professional journals of ‘International Journal of Law and Society’, Science Publishing
Group Inc. (in New York, USA), ‘Technium Education and Humanities’ (in Ponta Delgada, Portugal), ‘Technium
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Reputation Survey-2024 and World University Rankings-2025 (in London, UK), Member of the Harvard Club,
Alumnus of Sommerschule-2024 ‘Recht in Deutschland’ of Heidelberg University (Germany) and so on and
so forth. The contribution of I. V. Kolosov to the development of the aforesaid science at different stages of his
scientific career is studied. Some publications covering scientific and legislative views of I. V. Kolosov, which, in
our viewpoint, are multifaceted, revolutionary and significant, are considered. It is established that the scientist's
papers clearly and understandably cover issues in such branches of law as labor, international, environmental,
criminal, social security, constitutional, etc. It is stated that the citation of Dr hab. Kolosov's works can be found
in a link of scientific articles, monographs, textbooks and dissertations. The purpose of the article is to provide a
scientific coverage of the creative work and personal contribution to the development of legal science, to reflect
on the prospects of the scientific research derivated by him from the viewpoint of facts, and to reasonably reflect
on the prospects of scientific research. The author forecasts the prospects for further development of legal science,
the actual impact of the legal paradigm on the fate of mankind and its place in solving global problems of our
time. Based on the results of the study, the author presents scientifically sound conclusions. In particular, it is
determined that the issue of nuclear and environmental safety makes us think about furthermore actions for the
complete safety of nuclear industrial facilities and furthermore research on this issue.

Key words: legal science, Dr hab. I.V. Kolosov, global issues of contemporary, impact of the legal paradigm,
jurisprudence, labor law, environmental law.

A general statement of the problem and its connection with important sciences or practical
tasks. Legal science is a multidisciplinary phenomenon. The theory of state and law is the foundation,
base, system-forming factor and methodological basis for the entire legal science. It studies the gen-
eral and specific patterns of emergence, development and functioning of the state and law, forms its
own system of scientific concepts, definitions and principles, and as a result is an independent legal
science within the system of legal science (Tetarchuk, Dyakiv, 2021: 184). The term ‘jurisprudence’
(from the Latin jurisprudential — knowledge of law) originated in ancient Rome in the late IV —
early III centuries BC, but the phenomenon it denotes originated in the Ancient East long before
the emergence of the Roman state, and reached its highest development in Europe many centuries
after Rome had disappeared from the historical scene (Kaliuzhnyi, Shapenko, 2016: 32-39). Thus,
based on the above, we can conclude that law has been significantly developed in the Ancient East.
The most famous were the Laws of King Hammurabi of Babylon and the Indian Laws of Manu.

The powerful ruler of Babylon, King Hammurabi, who reigned from about 1792 to 1750 BC,
belonged to the First Babylonian (Amorite) Dynasty and became the first ruler of the Babylonian
Dynasty. During his reign, Hammurabi paid great attention to the centralisation of his power and jus-
tice in the country. It was he who drafted the Law of Hammurabi in Babylon around 1757 BC.
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In the city of Sippar, a black basalt ceiling was installed with 282 articles of laws from various branches
of law. The code is one of the oldest in the world, regulating civil, labour, criminal, criminal procedure
and family relations. The Hamurabi Code is a document that enshrines the principle of presumption
of innocence. To this day, only 247 articles have been fully preserved, which were carved on the ceil-
ing of the ‘Code of Hammurabi’, which is still preserved in the Lavra (Andriyevych, 2020: 609—610).
In ancient India, the concept of law as independent norms was unknown. The rules that governed peo-
ple's behaviour were contained in collections called dharmashastras. The most famous is the Law of
Manu (Manustriti), approximately II century BC — II century AD. The text of the laws is divided into
12 chapters and consists of 2685 articles. In India, considerable attention was paid to the protection of
private property. The law regulates seven possible ways of acquiring property rights: inheritance, gift,
purchase, conquest, usury, labour, and alms. There was also a well-known way of acquiring property
rights, such as prescription of possession of a thing — with legal confirmation, a person turned from a
possessor to an owner. Among the main types of property under the Manu Law was land; the land fund
of the state consisted of the land of the lord, communal and private. The laws also protected the own-
ership of movable property, such as cattle, equipment, and slaves (Bandurka, Shvets et al., 2020: 618).

The jurisprudence of different civilisations differs considerably from each other — ancient, Western
European and Slavic. However, with certain information, their development did not take place in
isolation from each other. The jurisprudence of most civilisations was formed on the basis of Roman
jurisprudence, as it was a school of rational thinking that gave legal scholars the tools for scientific
processing of law — clear terminology, legal constitutions, principles of classification and systemati-
sation of legal norms, etc. Roman classical law has made the most significant contribution to world
culture and the development of jurisprudence. According to the famous German jurist E. Levy, clas-
sical jurisprudence is a unique achievement in legal history and a great intellectual heritage left to us
by the Romans (Levy, 1963: 184-200).

Analysis of the latest research and publications on this topic, highlighting the previously
unresolved parts of the general problem to which this article is devoted. According to one defi-
nition, legal science (jurisprudence, jurisprudence) is a specialized branch of scientific knowledge
in the humanities, the scientific activity of which is aimed at studying law: legal forms, functions
of the State, society and individual institutions.

At present, there is no single concept of legal science, nor is there an exhaustive list of its features
and functions. In this context, it is important to mention the scientific achievements of such schol-
ars as: V.I. Ulyanovsky, V.A. Korotkyi, O.S. Skiba, V.G. Rutman, V.I. Tymoshenko, V.I. Adreitsev,
[.B. Usenko, 1.V. Muzyky, M.I. Gerasimova, O.V. Tkachenko, S.I. Mikhalchenko, O.R. Slobodian,
O.M. Kovalchuk, O.D. Bilimovich, V.D. Kozlitina, V.O. Shchuchenko, S.D. Chernik, T. Bondaruk,
V. Goncharenko, I. Hrytsenko, O. Kopylenko, O. Myronenko, P. Muzychenko, R. Levinets,
A. Rohozhyn, T. Teremetska, M. Chubat, O. Shevchenko, and others.

At the same time, Dr [.V. Kolosov's scientific contributions to legal science have not received suffi-
cient attention, since his works can be found in a number of scientific articles, monographs, textbooks
and dissertations.

The purpose of the article is to provide a scientific coverage of Dr hab. I.V. Kolosov's creative
work and personal contribution to the development of legal science from the standpoint of facts, and
also to provide a reasonable reflection on the prospects of the scientific research initiated by him.

Presentation of the main research material with full justification of the scientific results
obtained. Legal science is represented by a whole galaxy of scientists, among whom a promi-
nent place is occupied by a graduate of the Inter-Regional Academy of Personnel Management
(Kyiv) and the postgraduate course of the Yaroslav Mydrui National Law University (Kharkiv),
[llia V. Kolosov — Doctor of Law (Habilitated) (in Republic of Poland), Philosophy Doctor in Law
(in Ukraine), Reviewer of international scientific professional journals of ‘International Journal
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of Law and Society’, Science Publishing Group Inc. (in New York, USA), ‘Technium Education
and Humanities’ (in Ponta Delgada, Portugal), ‘Technium Business and Management’ (in Mumbai,
India), Invited Expert of the Times Higher Education's Global Academic Reputation Survey-2024
and World University Rankings-2025 (in London, UK), Member of the Harvard Club, Alumnus
of Sommerschule-2024 ‘Recht in Deutschland’ of Heidelberg University (Germany), etc. Dr hab.
Kolosov, in our opinion, pays a significant and powerful contribution to the development of legal sci-
ence. His research interests are diverse and cover almost all branches of law, such as labour law, inter-
national law, environmental law, criminal law, social security law, constitutional law, criminology, etc.

The scientist has written more than 100 scientific papers and monographs, including widely cited
works such as: "To the question of the competence of the court to consider labour disputes: National
and Foreign Experience’ (2012); “Procedural Issues Related to the Enforcement of Court Decisions
in Labour Disputes, Current Issues” (2014); “The International Labour Organization, Its Acts and
Role in the Legal Regulation of Labour Relations” (2014); “On the Issue of Measures of Procedural
Coercion in the Labour Process” (2014); “International Legal Status of Climate Refugees as Victims
of Ecocide” (2023) and many others (Kolosov, 2024). I.V. Kolosov has also published articles that
have received wide international recognition: ‘Historical Preconditions for the Emergence of Legal
Acts in the Field of Medicine in the States of the Ancient World’ (2022), for which I.V. Kolosov was
invited to become a reviewer of the international professional publication ‘International Journal of
Law and Society’ in the OECP country (United States of America) (NSW, Yaroslav the Wise, 2023).
Yaroslav the Wise, 2023); ‘Military's medical cooperation between Poland and Ukraine: labour law
features’ (2022), with this article the scientist not only confirmed his academic degree in a foreign
country, but also received a certificate of higher academic qualification in the European Union, namely
a habilitation (dr hab.) (NSW, 2022). Kolosov specialises in research and experimental development
in the social sciences and humanities.

Even before entering postgraduate studies, in his article ‘Case law of the European Court of Justice
in the field of protection of labour rights and legitimate interests of employees as a source of European
Union law: issues of application in Ukraine’ (2012), the scholar noted the relevance of this topic in
the need for scientific awareness of the possibility of applying the practical doctrine of the European
Court of Justice in labour disputes in the courts of Ukraine (Kolosov, 2012: 621). In this study, the
researcher argues that at present, Ukraine needs to create a system of labour courts and adopt the
Labour Procedure Code of Ukraine, explaining that labour disputes in Ukraine are considered under
the rules of civil procedure. However, the case law of the European Court of Justice is not considered
as a source of judicial proceedings, which does not meet the requirements and elaboration of the
subject matter in the scientific doctrine. Thus, in order to effectively apply the norms of international
law and the law of the European Union, when developing the Labour Procedure Code of Ukraine
as a source of judicial proceedings, it is necessary to determine the case law of the European Court
of Human Rights, which will correspond to the vector of European integration of Ukraine and will
establish in practice the principle of the rule of international law (Kolosov, 2012: 621-624).

A little later, a new article was published, which also touches upon the sensitive issue of labour
disputes ‘Procedural issues related to the enforcement of court decisions in labour disputes: current
issues of the day’ (2014). In this work, the author examines general issues related to the enforce-
ment of court decisions in civil cases, in particular, the enforcement of court decisions, execution of
enforcement documents, deferral and instalment plans, and determination of the method of enforce-
ment of court decisions. The scholar conducted a comparative analysis between Ukraine and the
Federal Republic of Germany, and studied labour procedural rules related to the enforcement of court
decisions in labour disputes (Kolosov, 2014: 207-208). As part of the study, the researcher found that
most of the civil procedure rules governing the enforcement of court decisions are not suitable for the
needs of the labour process at all, or to a certain extent. The provision on ‘knowingly false informa-
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tion of the plaintiff” generally goes beyond the normal understanding of the current Criminal Code of
Ukraine. Also, the author believes that it is necessary to apply the experience of the Federal Republic
of Germany and to enshrine the provision on seizure of the debtor's property under a court decision
both at the stage of securing a claim and during enforcement proceedings (Kolosov, 2014: 207-213).

Therefore, based on the above, the proposals submitted by Dr Kolosov are indeed of great impor-
tance. Today, in the courts of Ukraine, in the field of labour dispute protection, some lawyers refer
to the case law of the European Court of Human Rights, but the Labour Procedure Code of Ukraine
has not been implemented, which to some extent hinders the process of reforming the national legal
system in the spirit of European integration.

Exploring the same issue, in 2015, a new study was published by the scientist ‘Review of Civil
Cases on Labour Disputes in the Supreme Court of Ukraine: Problematic Aspects of Law Enforcement
Practice’. This work reveals the role, place and importance of the Supreme Court of Ukraine in resolv-
ing labour disputes. The author compares the legal framework and the procedure for resolving civil
cases by the Supreme Court before and after the judicial reform of 2010. The author also outlines the
problematic issues of access to justice in the Supreme Court that arose after the entry into force of the
said judicial reform (Kolosov, 2015). In this regard, Kolosov makes rather peculiar recommendations,
which, in our opinion, are worthy of a positive assessment: when drafting the Labour Procedure Code
of Ukraine, the provision on admission of a case to proceedings by the Supreme Court of Ukraine
(currently — Article 360 of the Code of Civil Procedure) should not be included. Until the level of
judicial proceedings in Ukraine improves qualitatively, workers should have at least a theoretical
chance of a fair trial. Also, scholars suggest using the existing apparatus of the Civil Procedural Law
of Ukraine, believing that by excluding the stage of admission of a labour dispute case to the Supreme
Court, a certain acceleration will be achieved (Kolosov, 2015: 189—-193).

In the article ‘Topical Issues of Interim Measures in Civil Cases on Labour Disputes: Problems
and Realities of Today’ (2016), the author reveals the general concepts of interim measures, their
types, grounds and procedure for application in civil cases; peculiarities and specifics of civil cases
on labour disputes in view of their social significance; problematic issues of application of interim
measures in this category of cases; and makes recommendations on modernisation of the procedure
for interim measures in labour disputes (Kolosov, 2016). In the course of the research, the author
identified a number of peculiarities of interim relief which relate to the needs of labour dispute cases.

Pursuant to Article 151 of the Civil Procedure Code of Ukraine, the claim is secured by: 1. seizure
of property or funds belonging to the defendant and held by him or other persons; 2. prohibition to
perform certain actions; 3. establishment of an obligation to perform certain actions; 4. prohibition
for other persons to make payments or transfer property to the defendant or fulfil other obligations
in relation to him; 5. Suspension of the sale of seized property if a claim is filed for recognition of
ownership of this property and removal of its seizure; 6. Suspension of recovery on the basis of an
enforcement document challenged by the debtor in court; 7. Transfer of the thing in dispute for stor-
age to other persons. The author proposes to replace the seven types of interim relief available at the
time of the study with 3 clarified ones, since the author is convinced that some of them have nothing
to do with labour disputes. Clause 3 — it is not allowed to secure a claim by suspending the tempo-
rary administration or liquidation of a bank, prohibiting or imposing an obligation to perform certain
actions of the Deposit Guarantee Fund during the temporary administration or liquidation of a bank;
it is not allowed to secure a claim by suspending decisions, acts of the National Bank of Ukraine
prohibiting or obliging to perform certain actions. In the author's opinion, this list is rather interesting
in view of the needs of civil proceedings and has such an uncertain legal nature that its application in
labour disputes seems more than doubtful (Kolosov, 2016: 112—-118). According to Kolosov, a more
successful wording is ‘the claim is secured... temporary, pending resolution of the case, immediate
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admission of the employee to work with accrual and payment of wages to him/her at this time, taking
into account the limitations of turn of execution established by law for claims for recovery of wages
paid to the employee — if the case contains evidence that labour legislation establishes guarantees of
preservation of the workplace or inadmissibility of dismissal in relation to the employee’ (Kolosov,
2016: 112—-118). The author proposes to allow more than half of the types of interim relief prohibited
by the civil procedure legislation in the labour process in modified form; a certain part of the civil pro-
cedure rules should not be applied due to their unnecessity for the purposes of labour dispute resolu-
tion. The author provides recommendations for saving procedural time and simplifying the procedure
for establishing interim measures, which will increase the level of judicial protection of employees'
rights, reasonably accelerate it and, as a result, improve the level of social perception of the judicial
system and legal regulation of social relations in Ukraine (Kolosov, 2016: 112—-118).

Thus, at a time when Ukraine is on the way to joining the European Union, we consider it neces-
sary to reform the judicial system, taking into account its problems and aspects of law enforcement
practice. Therefore, in our opinion, the proposals made by Dr Kolosov in this context are quite appro-
priate and should be used to further improve labour law.

Hence, it is quite clear from the study that the scientist has conducted a lot of research on labour
disputes and made quite relevant and significant recommendations for reforming judicial practice,
creating a system of labour courts and adopting the Labour Procedure Code of Ukraine with recom-
mendations to it.

Many studies have been published by the scientist on the most painful topic of our time, namely
Russian aggression in Ukraine, and the problems faced by our country are clearly highlighted in the
works of 1.V. Kolosov. His most famous works, for which the scientist received international recog-
nition, are: ‘Military medical cooperation between Poland and Ukraine: labour law features’ (2022),
in which the scientist studied the problems of labour law regulation of military medical cooperation
between the Republic of Poland and Ukraine in the context of military conflicts and the problems
of humanity. The author's recommendations were made, in particular, regarding the development
of the Code on Labour, Medicine and Social Welfare in post-war European Ukraine. I.V. Kolosov
noted that in the context of Russian aggression, Ukraine needs help: numerous actions on the interna-
tional front, further sanctions, military equipment, and humanitarian aid. Ukraine and the Republic of
Poland have more than 129 international treaties in force and 470 bilateral agreements. In the author's
opinion, in order to further develop the strategic partnership between Ukraine and the Republic of
Poland, it is important to further expand and improve the existing legal framework. And to work on
the preparation of bilateral documents in the areas of trade, economic and energy cooperation, border
cooperation, transport, environment, humanitarian cooperation, youth policy, and military-technical
cooperation (Kolosov, 2022: 126—138). For the cooperation of military medicine between Poland and
Ukraine, scientists have proposed the following current key areas: railway sanitary medical transport
or distribution of aid in cooperation with someone else; medical education; humanitarian medical
aid. However, modern Ukraine, unfortunately, does not have a legislative framework in the field of
medical law, which worsens the situation, as there are no plans to create laws in this area (Kolosov,
2022: 126-138). Based on the above, the scholar concludes that medical relations should be regulated
by labour, criminal and administrative law, which will create a medical and legal triad of regulation
of social relations in this area. Also, to encourage the creation of the Code on Labour, Medicine
and Social Security in post-war Ukraine as a fundamentally new codified act for the post-Soviet
space, which will meet the progressive trends in the development of the international community
and the current needs of science and labour law. Thus, to expand the scope of cooperation between
Ukraine and Poland in the field of medicine and military medicine in terms of labour law develop-
ment (Kolosov, 2022: 126—138).
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Thus, military-medical and medical-legal cooperation between Poland and Ukraine has not only
positive consequences for solving global problems of mankind, but also brings forward a new under-
standing of labour law.

Anotherwork by I.V. Kolosov has also gained wide international recognition, Historical Prerequisites
for the Emergence of Legal Acts in the Field of Medicine in the States of the Ancient World (2022).
The author highlighted the problems of the historical development of medical and social relations as
prerequisites for the manifestation of medical law in the states of the Ancient World (Egypt, Judea,
Assyria and Babylon, Iran, China, India, Tibet, Greece, Alexandria and Rome). The global problems
of humanity and the spread of new infectious diseases have prompted fundamental social transforma-
tions, among which the medical system plays a crucial role. In particular, the author concludes that
general relations needed to be regulated by labour, criminal and administrative law, which created a
medical and legal triad of regulation of social relations in this area (Kolosov, 2022: 94-104). By stu-
dying the prerequisites for the emergence of legal acts in the field of medicine, the scientist highlighted
the conclusions and prospects for further research. The conclusion of Kolosov I.V. that, on a histor-
ical and chronological basis, medical and social relations were first regulated by labour law (rules
on remuneration of doctors, the Laws of Hamurabi, XVIII century BC) is of pivotal importance for
the science of labour law. The author believes that this fact gives rise to a medical and legal paradox,
since labour law as an independent branch is not recognised as a scientific doctrine for that period of
time, but already in the eighteenth century BC there were its subjects (doctors), sources (Hamurabi
Laws) and norms, even under the slave system. The above leads to doubts about the axiomatics
of the formation criterion of social development and the correctness of approaches to determining
the time when the branch of labour law acquired an independent status (Kolosov, 2022: 94-104).

Based on the author's research, we can conclude that the medicine of the Ancient World gave rise
to the first medical theories, scientific systems, which included the doctrine of the etiology and patho-
genesis of diseases, methods of treatment and their principles, which were closely linked to philo-
sophical systems and contributed to the development of medicine. The most famous healer, physician
and philosopher of the ancient world was Hippocrates, who was considered the ‘father of medicine’
(Hippocrates, 2005). During the Alexandrian period, Herophilus was the first to perform autopsies
on human corpses and study anatomy. It was during this period that he became the basis for the deve-
lopment of deontology and medical ethics, anatomy, philosophy, and pathology (Herophilus, 2010).
Since then, medicine has made great progress, but its legal regulation still has its gaps to this day.

As noted by I.V. Kolosov, the creation of the Code on Labour, Medicine and Social Welfare as a
fundamentally new codified act for the post-Soviet space, in our opinion, such changes will accelerate
the path to the development of European Ukraine.

The full-scale military invasion of the aggressor state into the territory of Ukraine on 24.02.2022
led to events that have never happened in the history of mankind, namely: the temporary coloniza-
tion of the Chornobyl Exclusion Zone, attempts at nuclear terrorism and hostilities with the use of
lethal weapons at the site of the Zaporizhzhia NPP, the undermining of the Kakhovka HPP dam, etc.
(Choporova, 2023: 136-138). I.V. Kolosov, in his research, highlighted the most common problems
that Ukraine faces every day in the fight against the aggressor. The works that, in our opinion, deserve
further scientific research and address the most pressing issues of our time are: ‘International Legal
Status of Climate Refugees as Victims of Ecocide’ (2023) and ‘Nuclear Safety of Industrial Facilities
in the Context of Military Conflict’. In his research, the scientist notes that the commission of an act of
ecocide’s terror by an enemy state at the Kakhovka HPP prompts a scientific search for ways of con-
tinuity in the criminal law of Ukraine in the context of borrowing foreign experience in protecting the
rights of victims, in particular, from acts of international law. The author proposes to amend the Rome
Statute with regard to the international legal recognition of the crime of ecocide, and also to enshrine
the rights of victims, including those of the long-term consequences of the crime, namely, climate
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change. In this regard, 1.V. Kolosov, speaking at the scientific conference ‘Continuity in Criminal
Law’ dedicated to the 70th Anniversary of Prof. Yu. Baulin, referring to McDrive and Dagadu, noted
that over the next century, millions of people will be forced to leave their homes due to climate
change, small island states are at risk of sea level rise, large areas currently inhabited will become
uninhabitable as a result of desertification; more powerful storms will force people to temporarily
move to safer areas, probably across borders. While most scientists agree that human activity around
the world is contributing to climate change, it is also an environmental phenomenon. The global com-
munity must take responsibility for the ongoing climate change (Kolosov, 2023: 316-318). From this
provision, Dr hab. Kolosov I.V., provides a rather interesting implication: to supplement the current
Criminal Code of Ukraine (Criminal Code of Ukraine, 2001) with articles 120" ‘Causing harm to life
and health by committing ecocide or encroachment on climate security’; 1942 ‘Destruction or damage
to property by committing ecocide or encroachment on climate security’; 184' “Violation of electoral,
labour and other constitutional rights and freedoms of man and citizen by committing ecocide or
encroachment on climate security’ (Kolosov, 2023: 316-318).

In our studies, we have emphasized that such ‘refugees’ are not only caused by global climate
change, but also by consistent losses for sectors of the national economy and traditional crafts, or
their forced relocation to other regions or disappearance. In the context of ecocide, we consider it
quite appropriate to include the forced migration of animals, plants, changes in the directions and
channels of rivers and other water bodies, the disappearance of certain types of soil, components of
the atmospheric air, despite their inanimate nature and inability to be independent subjects of legal
relations (Choporova, 2024: 326-332).

The following work of the scientist, ‘Nuclear Safety of Industrial Facilities in the Context of
Military Conflict’ (2023), is, in our opinion, no less important in view of the following. The events
taking place in Ukraine make us think about the consequences and safety of nuclear industrial facili-
ties in the conditions of military conflict and post-war Ukraine. The military aggression of the Russian
Federation against Ukraine, which began on 24 February 2022, opened a new Pandora's Box called
nuclear terrorism of state-sponsored origin,” [.V. Kolosov noted. In his work, the scientist noted that
the enemy, having a military arsenal, threatens to use it against Ukraine and any state, which is a
direct path to the Apocalypse. These challenges should entail the creation of new safeguard sys-
tems and legal mechanisms for regulating nuclear safety at all levels — national, regional and global
(Kolosov, 2023: 601-603). Studying the issue of nuclear safety, the scientist makes an important
conclusion, in our opinion. That, for the efficient and safe operation of nuclear industrial facilities, not
only their total modernisation is required, with the construction of reactors of a completely new type,
different from the previous ones (Kolosov, 2023: 601-603). Dr hab. Kolosov also noted that the legal
regulation of the Exclusion Zone also needs to be updated. With the legal regime of closed satellite
cities, with enhanced control, checkpoints, detailed document checks, access to such cities or places
exclusively for work or research purposes (Kolosov, 2023: 601-603).

Thus, the conclusions and recommendations of the scientist, which clearly highlight the issue of
nuclear safety, make us think about further actions for the complete safety of nuclear industrial facil-
ities and further research on this issue.

Finally, Kolosov I.V. is at the origin of the third significant revolution in criminology (after the
introduction of fingerprinting), proposing the use of artificial intelligence resources to build a visual
model of the offender's face in order to build investigative versions, based on the statistical method of
calculating a large number of criminal cases and proceedings of the relevant category and the math-
ematical law of large numbers. This topic was covered in the work of the scientist, namely: ‘Victims
of crimes in the field of industrial security: factors contributing to the formation of the offender's per-
sonality’ (2023). This work is devoted to an empirical study of the preconditions and circumstances
that contribute to the commission of a crime against industrial safety. The article presents a cross-cat-

28



Baltic Journal of Legal and Social Sciences, 2024 No. 3

egory statistical observation conducted between 07.09.2023 and 01.10.2023, followed by model-
ling the personality of the accused using neuro-programming tools (artificial intelligence resources),
taking into account the principle of racial and gender distribution. The scientist studied 195 criminal
cases and proceedings against 212 defendants considered by the courts of Ukraine in the period from
2010 to 2023 (Kolosov, 2024: 146—-158). Based on the results of the study, Dr hab. Kolosov made
the following conclusions. Crimes against industrial safety have a distinct ‘male face’, at first glance,
of socially prosperous middle-aged people with higher education and married marital status — city
residents. Crimes against industrial safety are mostly negligent and never recidivist. Rare cases of
complicity, which should be qualified as a deliberate form of guilt, confirm this conclusion rather than
refute it. From his research, the scientist draws what we believe to be a very important conclusion in
criminalistics. In Ukraine, there are real problems with the institution of the family, higher education
and the recruitment of senior management. Therefore, scientists have proposed to implement compre-
hensive measures aimed at improving the material well-being of families, reforming the concepts and
content of higher education in the spirit of compliance with safety and labour protection standards,
overcoming corruption in the appointment of managers at various levels. In addition, the most poten-
tial defendants should be sent more often to safety training, on-the-job training, and advanced training
in order to prevent crime and restore healthy prudence in their actions. The scientist also noted that
the state needs to radically revise the pension system to avoid cases of pensioners and disabled people
working in production and hazardous jobs. And also, the need for a gender-balanced personnel policy
in the field of production (Kolosov, 2024: 146—158).

Thus, the conclusions and recommendations of the scientist, in our opinion, are quite appropriate
and should be considered at the legislative level.

Conclusions from the study and prospects for further research in this scientific area. By
studying the works of the scientist, we can conclude that the creative work and personal contribution
of Dr I.V. Kolosov to legal science is multifaceted, revolutionary and significant. In the works of the
scientist, the problems of almost all branches of law, such as labour law, international law, environ-
mental law, criminal law, social security law, constitutional law, criminology, etc. are clearly and
understandably covered. In order to implement the prospects of Ukraine's further European integra-
tion vector, we have to establish the principle of the rule of international law in practice. Therefore,
the reforms in labour law proposed by Kolosov, in our opinion, will increase the labour productivity
and protect human rights, which will be in line with international law. At the same time, the adoption
of the Labour Processual Code of Ukraine will significantly accelerate the process of reforming the
national legal system in the spirit of European integration, and the judicial system of Ukraine also
needs reforming on its way to the European Union. It is also necessary to encourage the development
of a Code of Labour, Medicine and Social Welfare in post-war Ukraine, which will further lead to an
increase in the material well-being of families, reform of the concepts and content of higher education
in the spirit of compliance with occupational safety and health standards, and overcoming corruption
in the appointment of managers at various levels. Finally, the issue of nuclear and environmental
safety makes us think about further actions to ensure complete safety of nuclear industrial facilities
and further research on this issue.

Similarly, I.V. Kolosov's scientific achievements require further research and scientific evaluation,
which should be the subject of studies and author's research.
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Abstract. The subject of the study is a scientific analysis of the current state and trends of constitutional
and legal regulation of judicial indemnity in European countries. The methodology of the research consists
of a combination of general and special scientific methods chosen with regard to the purpose and subject of
the study: dialectical, analytical and synthetic, systemic and structural, legal and dogmatic, legal interpretation
and comparative legal methods. The purpose of the study is to reveal the peculiarities of the constitutional
and legal regulation of judicial compensation on the example of modern European countries. The results of
the study prove that there are both common and specific features in the constitutional and legal regulation of
judicial indemnity in modern European countries. Conclusions. Judicial indemnity is an important element
of constitutional and legal regulation of the status of judges in European countries. It is not absolute and
is characterized by a number of legal limitations. For the most part, in the context of constitutional and
legal regulation in European countries, it is not the institution of judicial indemnity, but rather the right to
express one's own opinion and the absence of responsibility for such expression, more or less limited by
legal norms. Depending on the way in which the provisions on judicial immunity are anchored in the system
of constitutional and legal regulation of different European countries, the following main models can be
conditionally distinguished: 1) Constitutional-centric: a model in which national constitutions contain some
initial, defining, albeit relatively few specific legal provisions on judicial immunity, which are developed in
special laws and acts on judicial ethics and court decisions; 2) legislative: a model in which, in the absence
of direct constitutional regulation, the main emphasis is placed on special laws on the judiciary and/or on the
status of judges, the provisions of which are detailed in acts of judicial ethics; 3) judicial or judicial-centered:
a model in which the provisions of legal acts do not contain direct legal regulation of judicial indemnity, and
its principles are established in acts of the judiciary.

Key words: judicial indemnity, freedom of expression, constitutional and legal regulation, judiciary, status
of a judge, European Union, the concept of «cooling effecty.

Introduction. The constitutionally proclaimed strategic course of Ukraine towards European inte-
gration (On Amendments, 2019), which has significantly intensified the demand for a fair and inde-
pendent judiciary in society, strong national pro-European political and legal traditions (Savchyn,
2014), and the incomplete judicial reform in the country determine both the scientific, theoretical,
and practical value of understanding and taking into account the accumulated progressive experi-
ence of European countries in this area when improving the constitutional and legal regulation of the
institution of judicial indemnity in Ukraine. Such an approach also seems to be particularly important
in connection with the actualization of the tasks of improving the constitutional and legal status of
judges in Ukraine (Kravchuk, 332-367), and finding ways of its modernization. The Strategy for the
Development of the Judicial and Constitutional System for 2021-2023 sets the task of identifying
areas for improvement of the provisions of the Constitution and laws of Ukraine, priority measures
for the modernization of the judiciary, the status of judges and judicial proceedings on a par with the
task of «ensuring the coordination and balance of the improvement process, taking into account the
further harmonization of national legislation with the legislation of the European Union» (Strategy,
2021). The results of such a course should include, in particular, «ensuring the independence of judi-

32



Baltic Journal of Legal and Social Sciences, 2024 No. 3

cial institutions from any political influence and their accountability to society, continuing the imple-
mentation of international standards and best practices of the Council of Europe and the European
Union» (Strategy, 2021).

The main common features of constitutional and legal regulation of judicial compensation
in modern European countries

Scientific analysis of the experience of constitutional and legal regulation of judicial compensation
in modern European countries shows that such regulation has both common and distinctive features.
In particular, European law provides all the grounds for the formulation of the doctrine of limited
judicial indemnity, which is based on the limited right of a court to freely express its opinions. This
approach is embodied, first of all, in Article 10 of the ECHR (Convention, 1950) and in the jurispru-
dence of the ECtHR, which has repeatedly emphasized the limited nature of such indemnity. When
establishing the judicial indemnity in the European countries, the legislator assumed that: 1) such
indemnity is a constitutional and legal guarantee of independence of a judge, unhindered and effective
exercise of his powers, defense of his position, free expression of will in making judicial decisions;
2) ensuring the possibility of free expression of will in court does not mean permissiveness in express-
ing irresponsible personal opinions and making arbitrary judicial decisions; 3) judicial indemnity is
intended to ensure that a judge has an independent position in the course of judicial activity, which a
priori Analyzed in their systemic context, the constitutional provisions of virtually all European coun-
tries create a kind of legal «framework» for judicial indemnity, which is limited by structural, status
and competence elements of the constitutional regulation of the exercise of judicial power in the state.

EU soft law acts in the constitutionalization of judicial compensation

The results of the implementation of common legal approaches to the formulation of constitutional
and legal principles of judicial indemnity can be traced at the level of key legal documents on the
functioning of the judiciary and the status of judges, which were formulated by pan-European insti-
tutions on the basis of the generalization of the accumulated judicial and legal experience of various
European countries. In addition, the constitutional doctrine of judicial indemnity in European coun-
tries is based on polymorphism and multisource nature of its consolidation. In particular, the provi-
sions of EU soft law acts are of great importance. A number of international documents containing
recommendations on judicial immunity stipulate that the granting of immunity to judges in connec-
tion with their judicial functions is primarily related to the need to ensure the proper administration
of justice. First of all, it should be noted that European law identifies itself with the fundamental
principles of the rule of law, in particular with the freedom of expression, which is considered to be a
fundamental basis of a democratic society (Opinion, 2006). The key to the legal framework of judicial
indemnity is the universal formula on the essence of the right to freedom of expression for everyone,
enshrined in Article 10 of the ECHR. At the same time, the exercise of these freedoms, being subject
to duties and responsibilities, may be subject to such formalities, conditions, restrictions or penalties
as are prescribed by law and are necessary in a democratic society, in the interests of national security,
territorial integrity or public safety, for the prevention of disorder or crime, for the protection of health
or morals, for the protection of the reputation or rights of others, for preventing the disclosure of con-
fidential information, or for maintaining the authority and impartiality of the court (Convention, 1).

International legal instruments on judicial ethics provide that judicial immunity is directly related
to the scope of the right of freedom of expression of judges. Principle 8 of the Basic Principles on the
Independence of the Judiciary states that «in accordance with the Universal Declaration of Human
Rights, members of the judiciary, like other citizens, have the right to freedom of expression, opin-
ion, association and assembly, provided that, in the exercise of these rights, judges shall at all times
conduct themselves in such a manner as to preserve the dignity of their office and the impartiality and
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independence of the judiciary» (Basic Principles, 1985). The right of judges to freedom of expression
is also emphasized in the Bangalore Principles of Judicial Conduct (Bangalore Principles, 2006).
The European Charter on the Status of Judges of 1985 recognizes the right of judges to express their
views in order to avoid «excessive rigidity and inflexibility» which could create barriers between
the public and the judges themselves (European Charter, 1985). The Opinion of the European Court
of Justice of 2.12.2022 No. 25 on the freedom of expression of judges (Opinion, 2022) empha-
sizes that judges should exercise restraint in the exercise of their right to freedom of expression;
stresses the need to strike a balance between the right of an individual judge to freedom of expression
and the legitimate interest of a democratic society in maintaining public confidence in the judiciary;
provides for the obligation of judges to observe professional secrecy; focuses on the exercise of the
right to participate in the discussion of legislation; suggests refraining from any political activity.

The role of ECHR jurisprudence in the development of constitutional and legal regulation
of judicial indemnity in European countries

An important role in the constitutional and legal development and implementation of judicial
indemnity is played by the jurisprudence of the ECtHR, which has become an important source of
constitutional law for EU member states (Synytsyn, 2019). Since the ECtHR's 1999 judgment in Wille
v. Liechtenstein, the Court has significantly consolidated its jurisprudence on the scope of judicial
indemnity under Article 10 ECHR in close connection with the interpretation of the principle of judi-
cial independence. Thus, the ECtHR has deeply rooted the independence of the judiciary in its analy-
sis of permissible limitations on judicial indemnity. After the judgment in the case of Baca v. Hungary
(2016) (the «Baca v. Hungary judgmenty), this connection became even more apparent. Thus, the
ECHR jurisprudence has formulated the concept of a «chilling effect», the meaning of which is that
the fear of prosecution of judges for their opinions has an impact on the exercise of freedom of expres-
sion, especially among other judges who wish to participate in public discussions on the administra-
tion of justice (Baca v. Hungary Judgment). Thus, the meaning of the «chilling effect» is the negative
impact of any state action on judges, which leads them to avoid exercising the full range of rights
deriving from the judicial function, for fear of being subjected to state persecution, which may lead to
sanctions or informal consequences, such as threats, attacks or defamation campaigns (Pech, 2021).
It is the «fear of reprisals that has a chilling effect on the exercise of freedom of expression and, in
particular, risks discouraging judges from expressing criticism of State institutions or policies...»,
which can sometimes «jeopardize the independence of the judiciary» (Judgment in Baca v. Hungary).

At the same time, the ECtHR has formulated some universal requirements for the implementation
of judicial indemnity: 1) judges «may be expected to exercise restraint in the exercise of freedom
of expression in all cases where the authority and impartiality of the judiciary may be called into
questiony»; 2) the dissemination of even accurate information by judges must be done in a moderate
and appropriate manner; 3) the judiciary, in so far as it relates to the exercise of its judicial function,
is obliged to exercise the utmost care in the cases it deals with in order to preserve its reputation as
an impartial judge (Judgment in the case of Baca v. Hungary); 4) the judiciary, in the exercise of its
judicial function, is obliged to exercise the utmost care not only in the cases it deals with, but also in
the cases it deals with, in order to preserve its reputation as an impartial judge (Judgment in the case
of Baca v. Hungary). Hungary); 4) the judiciary, in the exercise of its judicial function, must exercise
the utmost care not only in the cases it hears, but also in criticizing other judges; 5) the nature and
severity of the penalties imposed are elements to be taken into account when measuring the propor-
tionality of the interference (Affaire Di Giovanni v. Italie); 6) judges may be held liable for violations
related to their freedom of expression, provided that this is not done in retaliation for the exercise
of this fundamental right (Miroslava Todorova v. Bulgaria); 7) the right of judges to freedom of
expression to consider issues related to the functioning of the judiciary may be transformed into a
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corresponding obligation to speak out in defense of the rule of law and the independence of judges
when these fundamental values are threatened (Miroslava Todorova v. Bulgaria). These requirements
should be applied in the constitutional and legal doctrine and practice of the EU Member States.

The main models of constitutional and legal anchoring
of judicial immunity in European countries

Turning to the analysis of the elements which are special in the constitutional and legal entrench-
ment of judicial indemnity in European States, it should be emphasized that, from the formal legal
point of view, the scope of such indemnity, the level of its legal entrenchment (in constitutions and
laws, or only in laws and acts of the judiciary) are different, details and methods of its consolidation,
which is due to different historical and legal traditions, different roles of the judiciary in society,
different ways of objectification in the common law right to freedom of expression, different levels
of political and legal culture, etc. For example, in the UK and Scandinavian countries, only general
rules on freedom of expression are fixed, and judges formally have full freedom of expression, taking
responsibility for processing relevant information and protecting information such as personal data
or witness protection (Rosales C.M., Vargas O.R., 2022, 67). In the United Kingdom, no one has the
right to hold a judge liable for anything he or she says in the course of administering justice; a judge is
also not liable for orders given or decisions made, even if they are erroneous, if they are made within
the jurisdiction (Sopilnyk R.L., 2021). In Italy, Liechtenstein, Norway, Portugal, Slovenia, Sweden,
Romania, Hungary and Croatia, judges are not criminally liable for acts committed in connection
with the performance of their official duties, except for corruption offenses (Dissenting Opinion of
Judge H. Yurovska of the Constitutional Court of Ukraine). A somewhat broader scope of regula-
tory framework for judicial indemnity is characteristic mainly of post-socialist (Central and Eastern
European countries) and post-authoritarian European (Spain, Portugal, Greece) states. At the same
time, it is noticeable that the constitutional and legal regulation of judicial indemnity is not stable, but
rather a dynamic legal phenomenon, which, in particular, depends on the judicial reforms in the states
(Hungary, Poland, Slovakia), which have a rather different focus and public support (Curo§ R., 2023;
Cheesman S.J. and Bado A., 2023).

Depending on the way the provisions of judicial indemnity are enshrined in the system of consti-
tutional and legal regulation of different European countries, the following main models can be con-
ditionally distinguished 1) constitutional-centered: a model in which national constitutions contain
some initial, defining, albeit relatively few special legal provisions on judicial indemnity, which are
developed in special laws and acts of judicial ethics and court decisions; 2) legislative a model in
which, in the absence of direct special constitutional regulation, the main emphasis is placed on spe-
cial laws on the judiciary and/or on the status of judges, the provisions of which are detailed in acts
of judicial ethics and other acts of the judiciary; 3) judicial-centric: a model in which the provisions
of legal acts (constitutions and laws) do not contain direct legal regulation of judicial indemnity, and
its principles are defined in acts of the judiciary (codes of judicial ethics, etc.). Let us consider them
in more detail.

Constitutional-centered model of judicial indemnity

The countries representing the first model include: Portugal, Ukraine, Croatia, Bulgaria,
Montenegro, Albania, Armenia, and Slovenia. For example, in Slovenia, the Constitution contains
a categorical prohibition: none of the participants in a court proceeding may be held liable for an
opinion expressed in the course of making a court decision (Article 134(1) of the Constitution of the
Republic of Slovenia). The Constitution of Portugal (Article 216(2)) stipulates that a judge shall be
exempt from liability for his or her decisions, except in cases provided for by law. The application of
disciplinary measures against him/her is within the powers of the Supreme Council of the Magistracy
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(Constitution of the Portuguese Republic). Instead, in Armenia, a judge cannot be held liable for an
opinion expressed in the administration of justice or a judicial act rendered, unless there are signs of a
crime or disciplinary violation (part two of Article 164 of the Constitution of Armenia) (Constitution
of the Republic of Armenia). Thus, in these two countries, the law should establish cases when it is
allowed to bring a judge to justice, including for decisions rendered or opinions expressed. In contrast,
according to part four of Article 126 of the Constitution of Ukraine, a judge cannot be held liable for
a court decision, except for a crime or disciplinary offense (Constitution of Ukraine, 1996). In other
words, this refers only to exceptional cases of holding a judge accountable for his or her decision, but
not for the opinions expressed.

Several countries limit the prosecution of freedom of expression to criminal sanctions. For exam-
ple, the Croatian Constitution excludes criminal prosecution, arrest and punishment of a judge for
expressing an opinion or voting in a court decision, except in cases of violation of the law by the judge
(Article 119, Part One) (Constitution of the Republic of Croatia). For them, as well as for members
of Parliament, Article 75 of the Constitution provides for the institution of indemnity. A similar pro-
vision is contained in Article 132 of the Constitution of Bulgaria, which states that judges shall not be
criminally liable for the opinions they express and the votes they cast in court decisions (Constitution
of the Republic of Bulgaria). Thus, a literal interpretation of the respective constitutional provisions
in these countries does not exclude the possibility of exposing judges to other types of legal liability
for their opinions and decisions. In addition to Slovenia, the constitutions of other European coun-
tries provide for limited judicial immunity: Judges are not liable either for their decisions or for the
opinions and decisions they express, but certain exceptions can still be established by law. Thus, the
constitutional consolidation of immunity is based on the norms that guarantee such constitutional
protection of social relations in the field of justice «in order to prevent actions that are contrary to the
purpose of justice and to prevent the issuance of a judgment that by its very nature cannot be an act
of justice» (Gdanski, 2023, 275). Such immunity has the characteristics of functional immunity: it
applies exclusively to actions related to the issuance of a court decision and the performance of the
judge's professional duties (Havroniuk, 2019, 85), i.e. it does not go beyond the temporal framework
of the court proceedings.

It is noteworthy that in several European countries, judicial indemnity is even more limited and
applies only to judges of higher (supreme) and/or constitutional courts. The Constitution of Albania
addresses this issue in Article 137 and provides that «a judge of the Supreme Court shall enjoy immu-
nity in respect of opinions expressed or decisions taken in the exercise of his functions» (Constitution
of Albania). Article 86 of the Constitution of Montenegro provides that the President of the Supreme
Court, the President and the judges of the Constitutional Court shall enjoy the same immunity as
members of Parliament (Constitution of Albania). However, these provisions have the character of
exceptional regulations, since the prevailing concept in Europe is the equal legal status of all pro-
fessional judges (Opinion No. 3, 2002), and therefore approaches to legal fixation of an identical set
of components of judicial immunity, applicable to all judges regardless of their place in the judicial
hierarchy. It is important to note that none of the constitutions of European states provides for specific
types of limitations of judicial immunity, the grounds and procedure for their imposition, as well as
the bodies authorized to apply such limitations under the law. It is believed that each state has a wide
margin of discretion to determine the need to restrict the freedom of speech of judges, but should not
allow disproportionate measures (Barnych, 2021, 122—-123).

Legislative model of judicial immunity
The second group of countries includes those in which judicial immunity is established not at
the level of national constitutions, but only at the level of special laws on the status of judges or
on the judicial system. For example, there are legal obligations for judges in many European coun-
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tries, including Andorra, Austria, Croatia, the Czech Republic, Denmark, Estonia, France, Germany,
Iceland, Liechtenstein, Lithuania, Malta, Moldova, Norway, the Netherlands, Poland, Portugal,
Slovakia, Romania, Slovenia, Turkey, and Ukraine (Report on the Freedom of Expression of Judges,
2015). These legal obligations impose different levels of restrictions on the freedom of expression of
judges in different countries.

For example, in Croatia, according to Article 9 of the Judiciary Act, a judge may not be prosecuted,
detained, or punished for expressing an opinion or voting during a trial; a judge may be detained with-
out the permission of the SJC only if he or she has committed a crime punishable by imprisonment for
five years or more and has been arrested at the scene of the crime in progress; judges have the priv-
ilege of not testifying about the content of a meeting or other circumstances that they must keep as
official secrets. At the same time, the law contains some limitations on judicial immunity: 1) a judge's
conduct may not harm his or her dignity or the dignity of the judiciary, nor may it call into question
his or her professional impartiality or the independence of the judiciary (Article 58); 2) a judge may
not disclose information about the parties to a dispute, their rights, obligations or legitimate interests
that he or she has learned in the course of performing judicial duties; A judge is obliged to keep secret
any information that has not been disclosed during the trial (Article 59).

In Germany, the Judicature Act of 1972 provides for special duties of judges and the «mainte-
nance of independence». In practice, public political statements by a judge are not excluded, but a
judge should not mention his or her position when publicly expressing political views. In case of
breach of duty, a judge may be subject to disciplinary action (Report on Freedom of Expression of
Judges, 2015). According to Article 43 of the Law, judges are required to keep their deliberations
and votes secret, even after their term of office has ended. Thus, the freedom of expression of judges
in Germany is limited only to the issuance of a court decision and the absence of liability for these
actions (German Judicature Act).

In Austria, Article 57 of the 1961 Law on the Service of Judges and Public Prosecutors contains the
most important obligation related to the freedom of expression of judges — the obligation of loyalty to
the state and the law. Violation of this obligation constitutes a disciplinary offense. Depending on the
severity of the misconduct, disciplinary measures may include a reprimand, a fine, transfer to another
position, or even dismissal. However, as in Germany, this provision does not exclude public political
statements by judges (Report on the Freedom of Expression of Judges, 2015).

According to Article 2 of the Hungarian Act CLXII of 2011 on the Legal Status and Remuneration
of Judges, judges are subject to the same immunity as members of Parliament. According to Article 37
of the Act: 1) judges shall protect classified information both during and after their term of office
(exemption from this obligation may be granted only by a body duly authorized by law); 2) judges
shall remain irreproachable and honest in their conduct and shall not engage in any conduct that may
undermine public confidence in the judiciary or degrade the prestige of the judiciary. Outside of their
official duties, judges are not allowed to comment publicly on pending or completed cases, especially
cases in which they have presided (Article 43 of the Law).

In Romania, according to the 2004 Law on the Status of Judges, judges are obliged to refrain
from expressing or manifesting their political convictions (Article 8), may not publicly express their
opinions on ongoing proceedings and may not comment on the verdicts in the cases they are consid-
ering (Article 9) (Law No. 303/2004). Instead, according to Article 19 (3) of the Law of the Republic
of Moldova on the Status of Judges of 1995, a judge is not liable for his opinions expressed in the
course of his official duties or for court decisions rendered in the course of his official duties, unless
he has been found guilty of a criminal offense by a court (Law on the Status of Judges. No. 544-XIII).
The Law of Bosnia and Herzegovina «On the High Council of Judges and Prosecutors» in Article 87
states that a judge cannot be prosecuted, arrested or detained, or subject to civil liability for opinions
expressed or decisions made within the scope of his or her official duties (Milinkovi¢, 2023, 344).
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At the same time, according to Article 56(15) of the Law, a judge shall be disciplined for making any
comments during the consideration of a case in any court that may reasonably be expected to prej-
udice or obstruct a fair trial. Similarly, Article 56(4) provides that a judge is subject to disciplinary
action if he or she discloses confidential information obtained in the course of performing the duties
of a judge. One of the disciplinary offenses is behavior in or out of court that degrades the dignity of
the office of judge (Article 56(22) (Milinkovi¢, 2023, 345).

As can be seen from the above examples, European countries demonstrate two polar approaches to
the regulation of judicial indemnity by law: in some cases, it is a question of non-limitation of liability
for statements during the trial, while in other countries such statements are expressly prohibited by
law and entail disciplinary liability.

An important element of the expansion of judicial indemnity is the fact that the laws of a number
of European countries provide for the right of judges to express a dissenting opinion when making
a collegial court decision. The possibility of expressing an individual opinion ensures the internal
independence of judges, i.e. their autonomy from other members of the panel, allows judges to main-
tain their intellectual honesty, giving them the right to disagree with a decision whose arguments and
conclusions they do not share. From this perspective, the right to publish dissenting opinions can
contribute to judicial independence as well as to the legitimacy of courts in the eyes of the public
(Brennan, 1986; L'Heureux-Dubé, 2000). Therefore, individual opinions strengthen the autonomy
of the judiciary and judicial indemnity. At the same time, the secrecy of individual voting of a judge
is preserved only in 7 (Belgium, France, Italy, Luxembourg, Malta, the Netherlands, Austria) of the
27 EU member states, while the remaining 20 allow publication of individual (dissenting) opinions.

Judicial (court-centered) model of judicial indemnity

Finally, the third model is the most differentiated, from the legal point of view, model of constitu-
tional and legal regulation of judicial indemnity, where constitutional and legislative provisions are
combined with rather detailed corporate rules contained in acts of judicial ethics, which are usually of
a mandatory nature and whose violation entails the application of legal (mainly disciplinary) liability
to judges. Therefore, let us consider some examples of such acts in the context of enshrining certain
constitutional and legal elements of judicial indemnity.

An example of a concise formulation of the elements of judicial indemnity at the level of ethical
requirements is the Code of Ethics for Members of the Judiciary of Malta of 2004, which states that
members of the courts may not discuss cases pending in court (Article 12); they must also not act in
a manner that may imply political bias (Article 25) (Code of Ethics for Members of the Judiciary).
Instead, the Code of Judicial Ethics of Croatia (2005) stipulates that a judge must refrain from mak-
ing statements or comments that may undermine the fairness of the judgment in the proceedings and
create the impression of bias (Article 5); he or she may not disclose confidential information that has
become known to him or her in the course of performing official duties and may not express his or her
opinion on individual pending court proceedings; when making public statements or commenting on
public events through the media, judges must strive to express

Judicial indemnity is regulated in more detail in the 2005 Code of Judicial Ethics of Bosnia and
Herzegovina: 1) while exercising the right to freedom of expression, a judge must always behave in
a manner that preserves the dignity of the judicial office, impartiality and independence of the judici-
ary (Article 4.3); 2) judges must not demonstrate any religious, political, national or other affiliation
while performing their official duties (Article 4.4); 3) a judge shall not make any comments, publicly
or privately, either on a case in which he/she is or could be involved, or on the cases of another judge,
which could justifiably raise doubts about his/her impartiality or could represent undue influence
(Article 2.4); 4) a judge may publicly express his/her views in order to improve legislation and the
legal system, comment on social phenomena, but taking into account the principles of impartiality and
independence of judges (Article 2.4a) (Milinkovi¢, 2023, 345). Generally comparable to these guide-

38



Baltic Journal of Legal and Social Sciences, 2024 No. 3

lines are the provisions of the 2006 Lithuanian Code of Ethics for Judges, which states that a judge:
1) should avoid public speeches when it is possible to predict the outcome of a case, and should not
discuss the pending case with the parties to the proceedings outside the court; 2) in communication
with the public and the media, a judge should not express a personal point of view on specific cases;
3) ajudge should strictly observe the requirements for the security of state or official secrets and other
information that is not publicly available, not disclose confidential information obtained during the
trial; 4) he/she may not use information obtained in court proceedings in violation of the law in his/
her public activities and private life (Code of Ethics of the Judges of the Republic of Lithuania).

In recent years, the most detailed requirements for judicial indemnification have been included in
the latest legal acts on judicial ethics. For example, the Code of Judicial Conduct of Hungary of 2015
(the Code of Judicial Conduct) contains quite extensive binding norms in this area: 1) a judge may
express his or her opinion if it does not undermine the dignity of the court or the judicial profession,
as well as the rules regarding statements to the press; 2) confidential information obtained by a judge
in his or her capacity as a judge should not be used or disclosed to anyone else; 3) a judge should
not criticize the instructions of a higher court in front of the parties; he or she should not express a
different point of view; 4) a judge should avoid humiliating a lower court in his or her decisions and
should not undermine the prestige of the judicial profession; 5) a judge shall not otherwise criticize
the decisions of his/her colleagues, but at the same time he/she may evaluate them or express a con-
structive opinion in scientific, educational or other professional activities; 6) he/she shall refrain from
expressing in words any differences between the parties, sympathy or leniency during the trial, as
well as from comments that would indicate a failure to fulfill obligations, and from making decisions
in the political or other interests of himself/herself or his/her colleagues; 7) being in a managerial
position, a judge shall refrain from any behavior, comments or actions that may offend the human
dignity of subordinates (Articles 4—7). Instead, the Code of Ethical Conduct for Bulgarian Judges of
2023 combines binding norms with prohibitive and permissive ones: 1) a judge has no right to make
public statements or comments during the consideration of a case; 2) a judge has no right to discuss
this process with the parties, their legal representatives, other participants or third parties, except in
cases provided by law; 3) A judge shall provide the public with objective, timely and understandable
information in accordance with the requirements of the law; 4) a judge shall explain to the public, per-
sonally or through the media, the reasons for his or her decisions in cases of public interest; 5) a judge
shall not denounce or intrigue against his or her colleagues and officials, but shall openly express his
or her position; 6) a judge shall not have the right to publicly express a preliminary opinion on spe-
cific cases; 7) a judge shall have the right to freely express his/her personal opinion in the media and
social networks on issues that are not directly prohibited by law; 8) when expressing his/her personal
opinion, a judge shall be obliged to adhere to the principles and rules of this Code.

As can be seen from the analysis of the above-mentioned provisions of the legal acts of the judi-
cial branch regulating the compensation of judges, this regulation has the following features: 1) it
is more detailed and clarifying in relation to the norms of the legal acts in the field of the activity
of judges; 2) it combines prohibitive, authoritative and permissive norms; 3) there is a noticeable
increase in the volume of such regulation, which seems to be complementary to the actual legislative
regulation of the issues of the compensation of judges; 4) issues of judicial indemnification within the
judicial process are regulated in an extrajudicial manner together with the right to freedom of expres-
sion; 5) regulation of relevant issues in different countries is characterized by common approaches
(as a rule, prohibition of disclosure of secret or confidential information, criticism of colleagues, dis-
closure of information before a court decision, etc.).

Conclusions. The constitutional and legal regulation of judicial indemnity in European countries
is a remarkable legal phenomenon, which contributes to the institutional strengthening of the judici-
ary, the increase of its authority in society and the awareness of the high mission of judges in the estab-

39



Baltic Journal of Legal and Social Sciences, 2024 No. 3

lishment of the rule of law. At the same time, the concept of «judicial compensation» is practically
not used in modern European legislation. For the most part, constitutional and legal regulation is
not about the institution of judicial indemnity, but rather about the right to express one's opinion
and the absence of responsibility for such expression, more or less limited by legal and/or corporate
norms. This legal approach concentrates several crucial constitutional and legal ideas that are rele-
vant in the context of our study: 1) judicial immunity is considered in the context of the concept of
subjective human rights and appears to be derived from the fundamental human right of freedom of
expression; 2) this immunity belongs to professional judges in accordance with the concept of good
faith: Everything a judge says is a manifestation of his or her conscientious attitude to his or her
professional duties, until the contrary is proven in accordance with the procedure established by law;
3) the freedom of expression of a judge may take place both in his or her judicial (procedural) and
extrajudicial activities; 4) the State guarantees judges against prosecution for their statements both
in and out of court; 5) judicial immunity is not absolute: The scope of its protection varies according
to the legislation, the rules of judicial ethics, the specifics of the judicial system, the authority of the
judiciary in society and the State, the established judicial practice, the legal traditions, etc.

Depending on the way in which the provisions on judicial indemnity are anchored in the system
of constitutional and legal regulation of different European countries, the following main models can
be conditionally distinguished: 1) constitutional-centered: a model in which national constitutions
contain some initial, defining, albeit relatively few, specific legal provisions on judicial indemnity,
which are developed in special laws and acts of judicial ethics and court decisions; 2) legislative a
model in which, in the absence of direct special constitutional regulation, the main emphasis is placed
on special laws on the judiciary and/or on the status of judges, the provisions of which are detailed in
acts of judicial ethics and other acts of the judiciary; 3) legal or judicial-centered: A model in which
the provisions of legal acts (constitutions and laws) do not contain direct legal regulation of judicial
indemnity, and its principles are defined in acts of the judiciary (codes of judicial ethics, etc.).

The development of constitutional and legal regulation of judicial compensation is characterized
by the following trends 1) strengthening of the influence of supranational judicial legislation (in par-
ticular, through the ECHR) on the determination of the scope of judicial indemnity; 2) detailing
of restrictions on judicial indemnity; 3) increase in the number of restrictions on judicial indemnity.
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Abstract. The subject of the study is a theoretical and legal analysis of the functional orientation of the
Rules of Procedure of the Verkhovna Rada of Ukraine (hereinafter — the Rules) in the area of ensuring the
constitutionality of normative acts. The research methodology is based on a combination of general scientific
and special scientific methods selected with due regard for the purpose and subject matter of the study. The
dialectical method was used to study the existing trends in scientific cognition of the role of the Rules of
Procedure in parliamentary procedures. The methods of analysis and synthesis ensured the identification of
regulatory provisions dedicated to ensuring the constitutionality of normative acts and their organization in the
form of a single system of activities of the authorized subjects of the legislative procedure. The hermeneutic
method helped to interpret the content of the regulatory provisions aimed at ensuring the constitutionality of
normative acts. The systemic and structural method helped to identify the stages of regulatory support for
the constitutionality of normative acts. The application of the prognostic method made it possible to identify
problematic issues in the regulatory framework for ensuring the constitutionality of normative acts and to
formulate legal and technological approaches to solving problems in this area. The purpose of the study
is to provide a theoretical and legal assessment of such a little-known legal phenomenon as ensuring the
constitutionality of normative acts — as a special legal function of the Rules of Procedure. The results of
the study prove the objectivity of singling out such a function of the Rules as ensuring the constitutionality
of normative acts and demonstrate the dialectic of its implementation at different stages of the legislative
procedure, and identify certain legal issues in this area. Conclusions. One of the key functions of the Rules
of Procedure of the Verkhovna Rada of Ukraine is the function of ensuring the constitutionality of normative
acts, primarily laws. The realization of this function is systematic and progressive, being traced at different
stages of the legislative procedure. It makes it possible to characterize the participation of the Verkhovna Rada
of Ukraine in constitutional control over the constitutionality of laws as a highly specialized legal activity of
authorized subjects, which is carried out within the structure of the legislative procedure and has the nature of
preventive control, covering mainly different stages of preparation and consideration of draft laws. The main
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problems in this area are objective (such as fragmentary gaps or insufficient clarity of regulatory norms to
ensure such constitutionality) and subjective (such as arbitrariness of the legislator's consideration of scientific,
expert and legal opinions on the unconstitutionality of certain provisions contained in newly adopted laws
and dominance of political interests over legal ones). At the same time, the logic of the presentation and
the content of the regulatory provisions make it possible to comprehend the ways of optimizing some of its
provisions with a view to exercising stricter internal parliamentary control over the constitutionality of laws in
order to minimize the effort required for a possible challenge of such acts to their constitutionality before the
Constitutional Court of Ukraine.

Key words: legal acts, Constitution of Ukraine, constitutionality, Verkhovna Rada of Ukraine, Rules of
Procedure of the Verkhovna Rada of Ukraine, parliamentary procedures, legislative procedure, expertise, veto
of the President of Ukraine.

Introduction. In modern jurisprudence, the constitutionality of normative acts is rightly consid-
ered one of the criteria for the rule of law and stability of the entire legal system of the state (Riznyk,
2021, 14). This is a kind of measure of the quality of legal matter concentrated in legal acts. As both
an objective and official legal phenomenon (Riznyk, 2021, 12), their constitutionality requires a sys-
tem of proper enforcement by authorized legal entities. Outside of this system, it is not possible to
maintain the constitutionality of such acts. Therefore, it is fair to conclude that, in the end, “the rule
of law is impossible in principle without a system of ensuring the constitutionality of normative acts”
(Riznyk, 2021, 1).

The opposite of such constitutionality is the phenomenon of unconstitutionality of normative acts,
which, according to S. Riznyk, “is a legal act. Riznyk, “is a legal defect that has a harmful effect on
the functioning of the state and society, distorts its purpose, poses a danger to democracy, the rule of
law and human rights, and therefore needs to be clarified and eliminated in order to achieve internal
coherence of the entire legal system and social consensus” (Riznyk, 2021, 12). Counteracting this
legal defect is a fundamental, scientifically based theoretical and applied task of modern general
theoretical jurisprudence and a number of branch legal sciences, and also requires more active use
in practice of the entire arsenal of special legal means available to lawmakers and law enforcement
officers. Meanwhile, in the modern legal literature, a kind of consensus has emerged on the decisive
(sometimes exclusive, especially significant) role of constitutional jurisdiction bodies (mostly con-
stitutional courts of nation-states) in ensuring the constitutionality of such acts (Riznyk, 2021, 15).
While we fully agree with this conclusion, we must nevertheless warn against the simplistic notion
that the function of ensuring the constitutionality of normative acts is exhausted by the activities of
these bodies. In fact, constitutional courts, given their functional purpose and competence, constitute
only one, albeit central, leading, decisive link in the institutional system of ensuring the constitution-
ality of normative acts. Legal scholars also include presidents, parliaments, as well as courts of gen-
eral jurisdiction and some other subjects of law in this system (Vodiannikov, 2023; Hrabchuk, 2018;
Dubrova, 2011; Prydachuk, 2014; Riznyk, 2021, 7). The Ukrainian experience provides convincing
evidence that the current constitutional model of the Constitutional Court of Ukraine does not “allow
us to speak of an absolute monopoly of the constitutional jurisdiction body in determining the com-
pliance or non-compliance of a legal act with the Constitution” (Vodiannikov, 2023, 10).

Legal grounds for distinguishing the regulatory support
for the constitutionality of normative acts
However, in addition to the institutional side, ensuring the constitutionality of normative acts also
has a purely normative (or rather, regulatory) side, which covers the existence of a complex of spe-
cialized legal norms that determine the activities of special state institutions in the field of guaran-
teeing the constitutionality of normative acts. One of such acts in the system of national legislation
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is the Rules of Procedure of the Verkhovna Rada of Ukraine, approved by the Law of Ukraine of
February 10, 2010 (hereinafter — the Rules) (On the Rules, 2010), which contains an ordered and
interconnected set (system) of legal norms aimed at ensuring the constitutionality of the process of
preparation and entry into force of normative acts adopted by the Verkhovna Rada of Ukraine as the
sole legislative body in the state (Article 75 of the Constitution of Ukraine (Constitution of Ukraine,
1996). No other normative act plays such a role in the legislative activity of the Verkhovna Rada of
Ukraine, which makes the Rules of Procedure a unique legal phenomenon in the system of national
legislation that ensures “self-control” of the Parliament (according to Polish researcher A. Gwizdz.
Gwizdz, 1971, 5) in terms of the constitutionality of the laws adopted by it as acts of supreme legal
force, which are the basis for almost the entire system of state legislation and which are the most
important sources of law in most national legal systems in the world today (Gunko, 2020, 72).

Such a special legal role of the Rules of Procedure indicates that it performs a specific function —
the function of ensuring the constitutionality of normative acts, and also mediates the activities in this
area of both the Verkhovna Rada of Ukraine as a whole and elements of its constitutional “design”: the
leadership (the Chairman of the Verkhovna Rada of Ukraine, his First Deputy and Deputy Chairman
of the Verkhovna Rada of Ukraine), committees of the Verkhovna Rada of Ukraine, MPs of Ukraine
and subdivisions (services) of the Secretariat of the Verkhovna Rada of Ukraine, whose functional
orientation is in one way or another related to the constitutionality of normative acts. These elements
are integral and constructive elements of the institutional side of the system of ensuring the constitu-
tionality of legal acts at the level of the Verkhovna Rada of Ukraine.

A comprehensive theoretical and legal analysis of the content of the regulatory norms confirms
that this legal act embodies the principle of presumption of constitutionality of laws adopted by the
Verkhovna Rada of Ukraine. According to this principle, “a legal act is deemed to be in compliance
with the Constitution of Ukraine and has legal force until it is declared unconstitutional by a separate
decision of the constitutional control body. Therefore, the category of constitutionality is a rebuttable
presumption” (Vodiannikov, 2023, 12; Sunstein, 1995, 963). This principle is also enshrined in para-
graph 1 of part three of Article 151 of the Code of Administrative Procedure of Ukraine (Code, 2005),
which is directly addressed to the activities of the Parliament of Ukraine.

Main areas of realization of the function of the Rules of Procedure
to ensure the constitutionality of normative acts

In the context of parliamentary procedures, two key areas of implementation of the function of the
Rules of Procedure to ensure the constitutionality of normative acts adopted by the Verkhovna Rada
of Ukraine should be distinguished. First, the Rules of Procedure perform this function in relation to
the laws of the highest legal force — laws amending the Constitution of Ukraine (Articles 141-151
of the Rules of Procedure (On the Rules of Procedure, 2010), the procedure for adoption of which
must be flawless from the constitutional point of view. Secondly, the Rules of Procedure perform
the same function in relation to all other laws adopted by the Verkhovna Rada of Ukraine as the sole
legislative body in Ukraine (Articles 89—135 of the Rules of Procedure) (On the Rules of Procedure,
2010). This approach is in line with the distinction between laws according to their legal force, which
is generally accepted in legal science (Gunko, 2020, 71).

Of the two areas of implementation of the constitutional-securing function outlined above, the
first one is extraordinary, since amendments to the Constitution of Ukraine are usually prepared, con-
sidered and introduced under a particularly complicated procedure and in exceptional cases, while
the second area is an ordinary legislative procedure, during which conditions should be ensured
for the adoption of only laws that comply (do not contradict) the Constitution of Ukraine.

Two significant clarifications should also be made regarding the scope of the aforementioned func-
tion of the Rules of Procedure: first, given its substantive focus on regulating parliamentary proce-
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dures, this function applies exclusively to normative acts adopted by the Verkhovna Rada of Ukraine,
and second, it applies not only to laws but also to other normative acts of the Parliament, which are
only resolutions containing provisions of a normative nature (part two of Article 46, paragraph 1
of part six of Article 89 of the Rules of Procedure) (On the Rules of Procedure, 2010).

The systematic implementation of this function of the Rules of Procedure is based on a number
of interrelated legal provisions of both the Rules of Procedure and systematically related regulations
of different legal force.

Given the specifics of the procedure for consideration of draft laws amending the Constitution
of Ukraine, we will focus here exclusively on the key legal and technological aspects of ensuring
the constitutionality of laws in the course of the ordinary legislative procedure based on the analysis
of the relevant regulatory provisions.

The main stages of realization of the function of regulatory support
of the constitutionality of normative acts

Thus, according to the second part of Article 8 of the Fundamental Law of the State, “The Constitution
of Ukraine has the highest legal force. Laws and other normative legal acts shall be adopted on the
basis of the Constitution of Ukraine and shall comply with it” (Constitution, 1996). From these formu-
lations it follows that the subjects of the right of legislative initiative are directly obliged to submit to
the Verkhovna Rada of Ukraine draft laws that comply (do not contradict) the Constitution of Ukraine
(Husarov, 2015; Mudra, 2003; Ryshelliuk, 2004). This is the main substantive criterion that should
guide the subjects of the right of legislative initiative (part one of Article 93 of the Constitution of
Ukraine (Constitution, 1996), avoiding the practice of submitting deliberately unconstitutional drafts
or drafts whose individual provisions are deliberately unconstitutional, i.e., those that directly (explic-
itly) contradict the provisions of the Basic Law of Ukraine. This lawmaking approach is guided by the
provision of part one of Article 90 of the Rules of Procedure, according to which a draft law or other
act must be drawn up in accordance with the requirements of the law, these Rules and other regulations
adopted in accordance with them (On the Rules of Procedure, 2010). This refers to the provisions of
the Law of Ukraine “On Lawmaking”, as well as the provisions of the Rules for Drafting Laws and
Basic Requirements of Legislative Technique (Methodological Recommendations) prepared by the
Verkhovna Rada of Ukraine (Rules). However, neither the Law of Ukraine “On Lawmaking” nor
these Rules reflect at least formalized criteria (indicators) of constitutionality of normative acts that
would serve as a kind of value and normative guidelines in the course of legislative activity of the
Parliament of Ukraine. The next mandatory element of ensuring the constitutionality of a normative
act is its legal examination, which precedes its substantive consideration by the Verkhovna Rada of
Ukraine (its committees). Such examination is mandatory, as follows from part one of Article 103
of the Rules of Procedure (On the Rules of Procedure, 2010). It is carried out at the initial stage
of consideration of the draft law by the Main Scientific and Expert Department of the Verkhovna
Rada of Ukraine (hereinafter — MSED). In accordance with the Methodological Recommendations
on Conducting Legal Expertise of Draft Legal Acts, approved by the Resolution of the Board of the
Ministry of Justice of Ukraine of November 21, 2000, No. 41, the main issue is to ensure that the draft
act complies with the Constitution of Ukraine (Methodological Recommendations, 2000). The STEU
answers the fundamental question: whether the submitted draft law complies with the Constitution
of Ukraine; if not, in which parts, provisions and articles, and what exactly is the reason for such a
discrepancy (Koshman).

Further, in accordance with paragraph 1 of part two of Article 94 of the Rules of Procedure, the
committee of the Verkhovna Rada of Ukraine, which is responsible for constitutional law issues, pre-
pares a conclusion on whether the draft law complies or contradicts the provisions of the Constitution
of Ukraine (except when it concerns amendments to the Constitution of Ukraine) (On the Rules of
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Procedure, 2010). The functioning of such a committee within the parliamentary structure is an ele-
ment of the institutional mechanism for ensuring the constitutionality of acts adopted by the Verkhovna
Rada of Ukraine. In the Verkhovna Rada of Ukraine of the IX convocation, this is the Committee on
Legal Policy, whose subject matter includes “assessment of compliance of draft laws and other acts of
the Verkhovna Rada of Ukraine with the Constitution of Ukraine” (On the List, 2019). The conclusion
of this Committee is mandatory for consideration by the Chairman of the Verkhovna Rada of Ukraine
or, in accordance with the division of duties, by the First Deputy, Deputy Chairman of the Verkhovna
Rada of Ukraine, who are obliged, if this Committee recognizes the draft law as not complying with
the Constitution of Ukraine, on the proposal of the main committee or temporary special commission
or the Conciliation Board, to return the submitted draft law to the subject of the right of legislative
initiative without its inclusion in the agenda of the session and consideration at the plenary meeting
of the Verkhovna Rada. Thus, there are grounds to refute the conclusion of O. Bukhanevych and
A. Ivanivska about the alleged lack of authority “to exercise preliminary constitutional control over
the committees of the Verkhovna Rada of Ukraine” (Bukhanevych, Ivanivska, 2021, 64).

It is worth noting that the Rules of Procedure do not define the legal consequences of the failure of
the main committee, temporary special commission or Conciliation Board to make the above-men-
tioned proposal, which could hypothetically lead to the ignoring of the conclusion of the committee
whose jurisdiction includes issues of constitutional law, if it is not the main committee in the consid-
eration of a particular draft law. This, in a way, diminishes the importance of ensuring the constitu-
tionality of normative acts at this stage of the legislative procedure.

It is worth noting that the authors of the Rules of Procedure further constructed a three-stage (three
readings) legislative procedure for consideration and adoption of laws as normative legal acts reg-
ulating the most significant, most important social relations by establishing generally binding rules
(norms) (Methodological Recommendations, 2000). Such a complicated legal model of the legisla-
tive procedure should obviously serve as an additional institutional safeguard against the adoption of
unconstitutional legislation by the Ukrainian parliament.

Thus, already at the stage of consideration of a draft law in the first reading, the Verkhovna Rada
of Ukraine may reject the draft law or return it to the subject of the right of legislative initiative for
revision or send it to the main committee for preparation for a repeated first reading, while defining
the main provisions, principles, criteria that the revised draft law or its structural parts must meet (part
one of Article 114 of the Rules of Procedure) (On the Rules of Procedure, 2010). At the same time, the
Rules of Procedure do not clearly state the reasons for which a draft law may be rejected or returned to
the subject of the right of legislative initiative, leaving this issue entirely at the discretion of the legi-
slator. However, a systematic interpretation of the relevant regulatory provisions reveals that one of
such legal reasons may be the unconstitutionality of its provisions, which prevents a positive decision
to adopt the draft law as a basis in the first reading. An argument in favor of rejecting or returning
a draft law on the grounds of unconstitutionality may be the conclusion of the LEA or the main com-
mittee or committee in charge of constitutional law issues that the provisions contained in the draft
law are unconstitutional. At the same time, it is possible that, for one reason or another, the Verkhovna
Rada of Ukraine will not heed the expert opinions and will adopt the draft law in the first reading even
if it contains certain unconstitutional provisions. Unfortunately, such cases still occur and demonstrate
the generally low level of legal awareness of parliamentarians and low attention to scientific and
expert opinions prepared by parliamentary lawyers — and this is despite the fact that according to part
five of Article 103 of the Rules of Procedure, such “opinions prepared on the basis of the results of
the examination shall be sent to the main committee for consideration when considering the draft law
and making a decision on further work on it” (On the Rules of Procedure, 2010). Failure to take these
conclusions into account poses a significant problem, as constitutional defects in draft laws identified
during the examination often have to be corrected at subsequent stages of the legislative procedure.
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The constitutionality of laws is ensured, in addition to mandatory, by optional legal expertise,
which the Verkhovna Rada of Ukraine may entrust to other state bodies or specialists (Articles 97,
103, 145 of the Rules) (On the Rules, 2010), in particular to specialists of the National Academy
of Sciences of Ukraine, as well as the Cabinet of Ministers of Ukraine, relevant ministries, other
state bodies, institutions and organizations or individual specialists (Article 103(3) of the Rules)
(On the Rules, 2010), “which facilitates a comprehensive review of the provisions of the draft law”
(Rybikova, 2017, 112), including its constitutionality.

Thus, in order to prevent the appearance of unconstitutional provisions in a draft law, the subjects
of the right of legislative initiative may submit proposals that may relate to certain provisions of
the draft law (part one of Article 116 of the Rules of Procedure) (On the Rules of Procedure, 2010).
However, even such proposals may contain unconstitutional provisions. In order to prevent their
appearance in the text of the draft law, pursuant to part four of Article 118 of the Rules of Procedure,
such proposals are identified, left without consideration and not included in the comparative table
based on the conclusion of the committee in charge of constitutional law that the proposal to the draft
law contradicts the requirements of the Constitution of Ukraine. Such a conclusion is provided by the
committee in charge of constitutional law issues upon request of the main committee within 14 days
from the date of receipt of the request (On the Rules of Procedure, 2010).

In accordance with the sixth part of Article 118 of the Rules of Procedure, a mandatory legal
examination is conducted by the Main Legal Department of the Verkhovna Rada of Ukraine (On the
Rules of Procedure, 2010). It is clear that an element of such expertise, as well as scientific expertise
before the first reading, is the compliance of the provisions of the draft law with the Constitution of
Ukraine (Constitution, 1996), which is reflected in the relevant legal opinion, which becomes part of
the draft law file and the content of which is communicated to the MPs of Ukraine. Therefore, when
deciding on the adoption of a draft law in the second reading (as a rule, this reading is the end of the
consideration of a draft law by the Verkhovna Rada of Ukraine, and the third reading is practically
not used), the Verkhovna Rada of Ukraine should take into account the views on the risks of uncon-
stitutional provisions in the draft law. Failure to take into account the comments of the scientific and
expert and/or legal departments of the Verkhovna Rada of Ukraine often manifests itself at the stage
of challenging the constitutionality of adopted laws in the Constitutional Court of Ukraine.

Some experts have suggested that it is advisable to combine scientific and legal expertise in a
single structural unit of the Verkhovna Rada of Ukraine on the grounds that there are no significant
differences in these expertise and that the same experts should support draft laws at all stages of the
legislative procedure (Antoshchuk, 2007, 42; Rybikova, 2017, 111-112). We object to this idea, con-
sidering it unproductive: firstly, separate expertise has proven itself well during the functioning of
the national parliamentarism since 1991, they actually contribute to a more balanced and impartial
approach to the issue of ensuring the constitutionality of the draft law material, and their results do not
cause serious complaints from the subjects of the right of legislative initiative, and, secondly, being
performed by different specialists, the results of such expertise will always be more independent than
they are performed by the same legal experts.

It is worth noting that the Rules of Procedure do not explicitly provide for the possibility of can-
celing the results of voting for the adoption of a draft law as a law in case of violations of the consti-
tutional procedure for adopting laws. Instead, in part three of Article 130 of the Rules of Procedure,
it provides for such a possibility only in case of violations of the legislative procedure provided
for by these Rules (On the Rules of Procedure, 2010). However, taking into account the repeatedly
expressed legal positions of the Constitutional Court of Ukraine (paragraph two of item 2 of the rea-
soning part of the Decision of July 12, 2000 Ne 9-rp/2000; paragraph five of item 2 of the reasoning
part of the Decision of January 25, 2001 Ne 1-up/2001; paragraph one of item 3 of the reasoning
part of the Decision of July 14, 2011 Ne 35-y/2011; paragraph three of item 2 of the reasoning part
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of the Decision of December 27, 2011 Ne 65-y/2011; paragraph one of subpara. 3 of paragraph 2 of
the reasoning part of the Decision of September 17, 2015 No. 41-y/2015; first paragraph of subpara-
graph 2.1.2 of subparagraph 2.1 of paragraph 2 of the reasoning part of the Decision of July 6, 2017
No. 12-y/2017; second paragraph of paragraph 5 of the reasoning part of the Decision of July 16,2019
No. 10-p/2019) (Decision, 2021), it should be noted that procedural violations of a constitutional
and regulatory (legislative) nature are not identical. At the same time, it is obvious that procedural
violations of a constitutional nature are more dangerous, since according to part two of Article 153
of the Constitution of Ukraine, laws are recognized as unconstitutional if the procedure established
by the Constitution of Ukraine for their consideration, adoption or entry into force has been violated
(Constitution, 1996). In this regard, the wording of part three of Article 130 of the Rules of Procedure,
in our opinion, should be revised to expand it — with an additional reference to violation of the pro-
cedure for consideration and adoption of laws established by the Constitution of Ukraine as a legal
basis for initiating the issue of canceling the results of voting for the adoption of the draft law as a law.

Finally, an element of ensuring the constitutionality of the laws of Ukraine is the possibility of the
President of Ukraine to veto a law adopted by the Parliament of Ukraine. Neither the Constitution of
Ukraine nor the Rules of Procedure clearly stipulate the grounds for the use of this right by the head
of state. However, as far as practice shows, one of the most common legal reasons for its use is a vio-
lation of the requirement of compliance with the Constitution of Ukraine in the adopted law, which
is what the President of Ukraine draws attention to when formulating his proposals to the law. These
reasons for the use of the suspensive veto are also rightly pointed out by scholars (Bahriak, 2016,
9,14). The return of such a law with proposals formulated by the head of state (which, as a rule, are
specific and may, in particular, relate to the unconstitutionality of either certain provisions of the newly
adopted law or the unconstitutionality of the law as a whole) entails the cancellation of the results of
voting for such a law and the opening of the procedure for its reconsideration in the Verkhovna Rada
of Ukraine (part one of Article 132 of the Rules of Procedure (On the Rules of Procedure, 2010).
Article 133 of the Rules of Procedure (On the Rules of Procedure, 2010) stipulates the need to assess
the proposals of the President of Ukraine by the STEU for their constitutionality, as these proposals of
the head of state may contain certain unconstitutional provisions. Thus, at the stage of consideration
of the proposals of the President of Ukraine, their consideration is again accompanied by a scientific
examination of the constitutionality of the proposals submitted by the head of state. When adopting
a new version of a law or rejecting the proposals of the head of state, the Verkhovna Rada of Ukraine
proceeds primarily from the need to ensure the constitutionality of the new law, its consistency with
the norms and principles laid down in the Fundamental Law of the state.

Conclusions. As follows from the foregoing, one of the key functions of the Rules of Procedure
is the function of ensuring the constitutionality of normative acts, primarily laws, as the main type of
decisions adopted by the Verkhovna Rada of Ukraine as the sole legislative body in the State.

The implementation of this function is systematic and progressive, being traced at different stages of
the legislative procedure, which makes it possible to guarantee the constitutionality of adopted acts at
least ideally. It makes it possible to characterize the participation of the Verkhovna Rada of Ukraine in
constitutional control over the constitutionality of laws as a highly specialized legal activity of author-
ized subjects, which is carried out within the structure of the legislative procedure and has the nature
of preventive control, covering mainly different stages of preparation and consideration of draft laws.

At the same time, problematic aspects in this area include arbitrary consideration of scientific,
expert and legal opinions on the unconstitutionality of certain provisions contained in newly adopted
laws, dominance of political interests over legal ones in the course of lawmaking, as well as gaps or
insufficient clarity of regulatory norms to ensure such constitutionality.

In legislative practice, there are almost no cases of recognizing laws of Ukraine as unconstitutional
in their entirety, which generally supports the conclusion that ordinary laws take into account consti-
tutional norms and principles at a relatively high level.
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At the same time, the logic of presentation and content of the regulatory provisions allow us to

consider ways to optimize some of its provisions in order to exercise stricter internal parliamentary
control over the constitutionality of laws in order to minimize the effort required to challenge such
acts on the grounds of their constitutionality before the Constitutional Court of Ukraine.
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Abstract. The article examines the role of the Constitutional Court of Ukraine in ensuring the legality of the
activities of the President of Ukraine. The constitutional and legal status of the Court, its functions and powers
to control the constitutionality of presidential acts are analyzed. Based on Article 103 of the Constitution, the
president is elected for 5 years. But taking into account the continuity of the exercise of state power in Ukraine,
there is a clear record in the first part of Article 108 that the president exercises his powers before the newly
elected president of Ukraine takes office. This means that his duty is to perform the functions of the president,
there is no other option. This president should be replaced only by his successor — not an acting president, but
a full-fledged president, who should be elected in the next free democratic elections.

The purpose of this article is to analyze the constitutional powers of the President and the Parliament of
Ukraine, the specifics of their activities under martial law, as well as the development of recommendations for
improving legislation to ensure the continuity and efficiency of state administration.

Key words: rule of law, Constitution, president, legal norms.

Introduction. The problem of legitimacy and stability of the government in the conditions of
martial law is extremely relevant for Ukraine. In view of the aggression by the Russian Federation
and the introduction of martial law, the issue of ensuring the continuity and efficiency of the activities
of state authorities, in particular the president and the parliament, arises. One of the most important
manifestations of the democratic development of society and the state as a whole is the functioning
of a democratic parliament — an institution that enjoys the full trust of the people, speaks on its behalf
and maintains public relations with it (In the case of the constitutional submissions). The level of
social representation and protection of the interests of the country's citizens directly depends on the
efficiency of the parliament. In this case, Ukraine is no exception. After all, the place and role of the
Parliament of Ukraine — the Verkhovna Rada in the mechanism of the state and society is determined
by its representative nature, the fact that only the Verkhovna Rada of Ukraine has the right to speak
on behalf of the people of Ukraine, adopt laws and other acts. These provisions were recorded in
the Declaration on State Sovereignty of Ukraine and enshrined in the 1996 Constitution of Ukraine.
On the one hand, under the conditions of constitutional and political reforms, there are tendencies
to increase the public role of the Parliament of Ukraine. of Ukraine, giving it a greater amount of
constitutional and control rights. On the other hand, there are signs of a parliamentary crisis, which
manifests itself in the emergence of political conflicts in the Verkhovna Rada of Ukraine. The ques-
tion of the legitimacy and stability of the functioning of state power in the conditions of martial law
has become especially relevant for Ukraine in view of the ongoing aggression from the Russian
Federation. Martial law requires a special legal regime that ensures prompt and efficient state man-
agement, protection of national security and public order. In this context, it is particularly important
to study the role and powers of the president and the parliament, since these institutions are key in the
system of public administration.

Methodology. To analyze the role of the Constitutional Court of Ukraine in ensuring the legitimacy
of the president's power, a comprehensive approach was used, including both empirical and doctrinal

52



Baltic Journal of Legal and Social Sciences, 2024 No. 3

methods. Empirical methods: Study of the texts of decisions of the Constitutional Court, as well as
relevant legislative acts and legal documents regulating the activities of the president. The analysis is
focused on determining the limits of the president's powers and procedures for their control. Doctrinal
methods: Detailed study and interpretation of the Constitution of Ukraine, laws and regulations regu-
lating the powers of the president and the activities of the Constitutional Court. Legal interpretation:
Application of various approaches to the interpretation of legal norms governing the activities of the
Constitutional Court and the powers of the president, such as literal, systematic and teleological inter-
pretation. Comparative legal analysis: Comparison of functions and decisions of the Constitutional
Court of Ukraine with similar institutions in other countries. it allows identifying common features
and differences, as well as borrowing best practices to improve the activity of the Ukrainian Court.
Critical analysis: Evaluation of the effectiveness of the decisions of the Constitutional Court from the
point of view of their compliance with the principles of the rule of law, justice and protection of the
constitutional order. Analysis of critical reviews and proposals for reforming the Court. Conceptual
analysis: Development of new theoretical approaches to understanding the role of the Constitutional
Court in ensuring the legitimacy of the president's power. Justification of the need to improve legal
norms and procedures to increase the effectiveness of judicial control. Application of these methods
makes it possible to comprehensively investigate the role of the Constitutional Court of Ukraine in
ensuring the legitimacy of the president's power, identify existing problems and develop recommen-
dations for their resolution.

Main part. Studying the legal regulation, functions and powers in the field of law-making interac-
tion between the President of Ukraine and the Verkhovna Rada of Ukraine, special attention should be
paid to legal acts of different status and legal force. Some of the norms are contained in the Constitution
of Ukraine as acts of the constituent power, but their details are also contained in separate laws, for
example, in the Law of Ukraine "On the Regulations of the Verkhovna Rada of Ukraine" and other
laws, as well as in Presidential Decrees, separate bylaws. Both individuals and state institutions can
be the main subjects during law-making interaction, it must be clearly distinguished. For example, the
President of Ukraine can act on his own behalf, defining this or that project of the law as urgent, while
the Office of the President of Ukraine is an institution that is also the official representation of the
head of state, which provides civil servants, the patronage service and other responsible employees
its organizational, informational, analytical, legal, administrative and material and technical support
of the activities of the head of state (Danyliuk, 2015: 23).

The Council of Ukraine is a collegial body, which authorized to activate the legislative function
of this body, however, in accordance with the name of a specific people's deputy of Ukraine with the
same President of Ukraine (in advance, a deputy's appeal or a deputy's request) has an individual
character, which is determined by such criteria by which the corresponding document of the People's
Deputy of Ukraine. deputy of Ukraine (Voychuk, 2019: 56).

The said higher distinction during law-making interaction must always be carried out in order
to distinguish between normative provisions that reveal a general structure, powers and functions,
individual actions and individual acts that have a narrower scope, and very often may not be covered
by law-making interaction, which is primarily aimed at for the adoption of laws. Here you need to
remember that laws are external in the form of internal content in your dominant position, they are
aimed at regulating homogeneous social relations that have a general character and repeatability. It is
appropriate for this assessment to be based on the constitutional norm, namely, Art. 92, which states
that "only the laws of Ukraine begin:

1) human and citizen rights and freedoms, guarantees of these rights and freedoms; basic duties
of a citizen;

2) citizenship, legal personality of citizens, status of foreigners and stateless persons;

3) rights of indigenous peoples and national minorities;
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4) order of use of languages;

5) principles of use of natural resources, use of (marine) economic zone, continental shelf, deve-
lopment of outer space, organization and operation of energy systems, transport and communication;

6) basics of social protection, forms and types of pension provision; principles of regulation of work
and employment, marriage, family, protection of childhood, motherhood, parenthood; upbringing,
education, culture and health care; environmental safety;

7) legal regime of ownership;

8) legal principles and guarantees of entrepreneurship; competition rules and antimonopoly
regulations;

9) principles of foreign relations, foreign economic activity, customs affairs;

10) principles of regulation of demographic and migration processes;

11) principles of formation and activity of political parties, other associations of citizens, mass
media;

12) organization and activity of executive authorities, foundations of public service, organization
of state statistics and informatics;

13) territorial organization of Ukraine;

14) judicial system, judiciary, status of judges; principles of forensic examination; organization
and activity of the prosecutor's office, notary, pre-trial investigation bodies, bodies and institutions
for the execution of punishments; procedure for execution of court decisions; principles of the orga-
nization and activity of the bar;

15) principles of local self-government;

16) the status of the capital of Ukraine; special status of other cities;

17) basics of national security, organization of the Armed Forces of Ukraine and ensuring public
order;

18) legal regime of the state border;

19) legal regime of military and state of emergency, emergency zone ecological situation;

20) organization and procedure of holding elections and referenda;

21) organization and order of activity of the Verkhovna Rada of Ukraine, status people's deputies
of Ukraine;

22) principles of civil liability; acts that are crimes administrative or disciplinary offenses,
and responsibility for them" (Concept of separation of powers).

The specified provision of the Constitution of Ukraine means that it is forbidden to regulate the
above-mentioned issues by any other acts. In the case of their adoption, such acts will be unconstitu-
tional, that is, those that do not correspond to the Constitution of Ukraine.

Therefore, the legal basis of law-making interaction is defined mainly in the Constitution of
Ukraine, however, specific laws and other regulatory legal acts also partially contain provisions
that detail and clarify it, but it is necessary to take into account that constitutional norms are norms
of direct effect. Subjects of the studied interaction can act both on their own behalf (individually)
and be a representative of an institution or a member of a legislative collegial body. Their powers
and functions have a clear character, which arises from the corresponding regulatory consolidation,
but they are not limited only legally, because in fact, in practice, the parties during interaction can use
legally permitted alternative methods.

Martial law in Ukraine is regulated by the Law of Ukraine "On the Legal Regime of Martial Law",
adopted in 2015. This law defines the legal basis for the introduction, implementation and termination
of martial law, the rights and obligations of state authorities, military command, local self-govern-
ment bodies, enterprises, institutions, organizations, as well as citizens of Ukraine and other persons
staying on the territory of Ukraine.

During martial law, the President of Ukraine acquires additional powers necessary to ensure
national security and defense. The President has the right to impose martial law on the territory
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of Ukraine or in some of its localities with the approval of the Verkhovna Rada, to make decisions
on general or partial mobilization, to appoint military command and to exercise overall leadership
of the state's defense (The Law of Ukraine).

The Verkhovna Rada of Ukraine plays a key role in ensuring the legality and constitutionality
of actions of executive authorities during martial law. Parliament approves the president's decision
to introduce martial law, approves presidential decrees regulating defense and security issues, adopts
laws necessary for the functioning of the state under martial law, and exercises parliamentary control
over the actions of the executive power and military command (The Law of Ukraine).

One of the main problems is the lack of a clear mechanism for extending the president's mandate
if his term expires during martial law. The Constitution of Ukraine and legislation do not provide
for the automatic extension of the president's powers in such conditions, which may lead to legal
uncertainty and political instability (Voychuk, 2019: 56).

During martial law, there is a risk of restrictions on the democratic rights and freedoms of citizens,
including freedom of speech and assembly, as well as the possibility of abuse of power by executive
bodies. This may lead to a violation of the principles of the rule of law and democracy (Volodymyr
Zelensky announced).

In international practice, there are different approaches to regulating the powers of the president
and parliament during martial law. For example, in the US, the president has broad powers in the field
of national security, but his actions are limited by constitutional norms and controlled by Congress and
the judiciary. France and Germany have mechanisms in place to ensure a balance between the exe-
cutive and the legislature, even during emergencies (Voychuk, 2019: 56).

In order to solve the problem of legal uncertainty regarding the powers of the president during
martial law, it is necessary to make changes to the Constitution of Ukraine and legislation. In par-
ticular, it is possible to provide for the automatic extension of the president's powers for the period
of martial law or to introduce a mechanism for the appointment of a temporary acting president
(The Law of Ukraine).

In order to ensure the stability of state administration during martial law, it is possible to consider
the possibility of introducing amendments to the Constitution of Ukraine, which will provide for
clear mechanisms for extending the powers of the president and parliament, as well as establishing
additional guarantees for the observance of the rights and freedoms of citizens.

It is important to take into account the international experience of regulating the activities of state
authorities during emergency situations. In particular, it is possible to borrow the best practices of
countries with developed democratic traditions and effective mechanisms of checks and balances.

According to the Constitution of Ukraine, a limited circle of subjects can apply to the Constitutional
Court to clarify the legitimacy of the president. They include:

1. President of Ukraine — for the purpose of resolving issues related to the interpretation
of the Constitution.

2. Not less than 45 People's Deputies of Ukraine —a group of deputies can apply to the Constitutional
Court with a corresponding submission.

3. Supreme Court of Ukraine — in cases where it is necessary to resolve a specific case.

4. Human Rights Commissioner of the Verkhovna Rada of Ukraine — to protect the constitutional
rights and freedoms of citizens.

5. The Supreme Council of the Autonomous Republic of Crimea — on issues related to the compe-
tence of autonomy.

It is necessary to pay special attention to the problems in the system of distribution of mutual
control functions between the President of Ukraine and the Verkhovna Rada of Ukraine (In the case
of the constitutional submissions). The Constitution of Ukraine grants powers in the field of control to
both of these subjects of power, however, secondary legal acts, as well as the practice of law-making
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in Ukraine, show that there is a need to improve the spheres of influence and the proper implementa-
tion of constitutional powers. However, this problem has a more theoretical component than a practi-
cal one. Its solution completely depends on the understanding of specific officials of this problem, as
well as the desire to get rid of it (Concept of the National Program).

The right of veto gives significant powers to the head of state during law-making interaction,
because the work already mentioned the experience of foreign countries, and therefore we observed
a trend that such an option is not available everywhere. In essence, the President acts as a transitional
element for each law adopted by the parliament to bring it into legal force, because the further fate of
the draft law, which has already been signed, depends on its signing or non-signing almost acquired
the status of law (Zelinska, 2010: 69).

It is interesting in this aspect to compare the signature of the President of Ukraine and the signature
Chairman of the Verkhovna Rada of Ukraine.

Yes, in Clause 3, Part 2, Art. 88 of the Constitution of Ukraine states that "Chair of the Verkhovna
Rada of Ukraine signs acts adopted by the Verkhovna Rada of Ukraine. In the same part of this article,
it is specified that the Chairman of the Verkhovna Rada of Ukraine exercises the powers provided for
by this Constitution in the manner established by the Regulations of the Verkhovna Rada of Ukraine"
(Constitution of Ukraine).

In addition, Art. 94 of the Constitution of Ukraine is formulated as follows — "The Chairman of
the Verkhovna Rada of Ukraine signs the law and immediately sends it to the President of Ukraine"
(Constitution of Ukraine).

Most likely, the above-mentioned norm should be interpreted unambiguously, which would mean
that the Speaker of the Ukrainian Parliament cannot refuse to sign the Law adopted by the Verkhovna
Rada of Ukraine.

For a full understanding of the veto issue, in particular, the scope laws in respect of which such
a right may be applied, it is definitely worth referring to the official interpretation and relevant deci-
sions of the Constitutional Court of Ukraine on this matter.

In particular, in the "Decision of the Constitutional Court of Ukraine in the case based on the consti-
tutional submission of 73 people's deputies of Ukraine regarding the conformity with the Constitution
of Ukraine (constitutionality) of the veto power exercised by the President of Ukraine in relation
to the Law of Ukraine adopted by the Verkhovna Rada of Ukraine "On Amendments to Article 98
of the Constitution of Ukraine" and its proposals (the case regarding the right of veto on the law on
amendments to the Constitution of Ukraine) dated March 11, 2003 N 6-pri/2003, an official interpre-
tation and analysis of the relevant constitutional provisions regarding the scope of application was
carried out veto rights by the head of state" (Basics of interaction, 2019).

In this case, in my opinion, it is worth paying attention during its analysis to the fact that the right
of veto, on the one hand, can be considered an act of the President of Ukraine, because this is exactly
the argument used by the People's Deputies of Ukraine in constitutional submission, and also asked
to recognize the right of veto as unconstitutional (Basics of interaction, 2019).

The status of President Volodymyr Zelenskyi after May 2024 remains legal and legitimate based
on the principle of continuity of power enshrined in the Constitution of Ukraine. Even after his five-year
presidential term expires on May 20, 2024, Zelensky will continue to perform his duties until the newly
elected president takes office. This is explained by the fact that there cannot be a vacuum of the high-
est state power, especially during the martial law currently operating in Ukraine (O’Brien, 1995: 12).

The Constitutional Court of Ukraine must finally resolve the issue of Zelenskyi's legitimacy after
May 2024. The President's Office has prepared an appeal to the Constitutional Court on this issue,
but a decision has not yet been made. According to current legislation, the provision of the law on the
extension of the president's powers during martial law is constitutional until the Constitutional Court
finds otherwise (The Law of Ukraine).
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At the moment, 13 judges work in the Constitutional Court of Ukraine. Consideration of the issue
of the legitimacy of the president is one of the key and most significant tasks of the court, since
the president performs many important functions in the state.

Important points regarding the adoption of decisions by the Constitutional Court of Ukraine:

Quorum: In order to hold a plenary session of the Constitutional Court, at least two-thirds
of its constitutional composition is required. If there are 13 judges, at least 9 judges are required
for a quorum.

Making decisions: Decisions regarding the legitimacy of the president and other constitutional
issues are made by a majority of votes from the constitutional composition of the court. In the case of
13 judges, this means that the decision must be supported by at least 10 judges.

The question of the legitimacy of the president is one of the most important, since the president of
Ukraine plays a key role in the executive power, international relations, defense and security of the
state. Therefore, to ensure legal stability and compliance with constitutional norms, the decision of
the Constitutional Court on this issue is of great importance.

The Verkhovna Rada of Ukraine must act exclusively within the framework of the Constitution of
Ukraine. However, even strict observance of the provisions of the Constitution is sometimes insuffi-
cient to solve all the complex issues that arise in the process of public administration. Therefore, in
addition to formal compliance with constitutional norms, active and responsible participation in the
law-making process, adoption of new laws and amendments to existing ones is necessary to ensure
effective state management and protection of citizens' rights and freedoms.

The Constitutional Court cannot, on its own initiative, begin the interpretation of certain provisions
of the Constitution, because this would be an excess of power on its part. For this, the law defines
certain entities that can apply. This can be done by the President, at least 45 People's Deputies, the
Cabinet of Ministers, the Supreme Court, and the Commissioner for Human Rights. There are many
subjects. An appeal to the Constitutional Court should have been made last year. Because according
to the Electoral Code, the Verkhovna Rada calls presidential elections no later than 100 days before
the voting day. That is, approximately December 21, 2023 was the deadline for the adoption of the
resolution of the Verkhovna Rada on the appointment of the regular presidential elections of Ukraine
for March 31, 2024. So, by that date, we had to not only apply to the Constitutional Court, but also
get its decision on this issue (Constitution of Ukraine).

A positive decision of the Constitutional Court of Ukraine should be a guarantee for the pres-
ident of Ukraine regarding the extension of his powers. This decision is key to confirming the
legitimacy of the president and his ability to continue to fulfill his duties under the Constitution
(Zelinska, 2010: 68).

Thus, the work of the Constitutional Court and the Verkhovna Rada is critically important for main-
taining the constitutional order and legality in Ukraine, as well as for ensuring the proper functioning
of state institutions.

Conclusions. This article was established that the constitutional powers of the President and
the Parliament of Ukraine are important for ensuring the stability and efficiency of state admin-
istration, especially in the conditions of martial law. The constructive dialogue between the
President and the Verkhovna Rada, aimed at agreeing their positions at a certain historical stage,
ended on June 8, 1995 with the signing of the Constitutional Treaty "On the Basic Principles of
the Organization and Functioning of State Power and Local Self-Government in Ukraine for the
Period Before the Adoption of the New Constitution of Ukraine", and also the adoption of an impor-
tant document for the state — the Constitution of Ukraine on June 28, 1996. As of 2004, relations
between the President and the Parliament lost their constructive character, which negatively affected
the state-building processes and the socio-economic situation in the country. In the Constitution
of Ukraine, it is necessary to clarify the powers of the legislative and executive branches of power,
as well as the urgent need for administrative reform.
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The process of formation of the branches of state power and the search for an optimal model
of interaction continues to this day, requiring constructive solutions and fruitful cooperation of both
the legislative and executive branches of power, especially in the modern period.

At the same time, there are a number of problems and challenges associated with the lack of
a clear mechanism for extending the president's powers and potential risks for democratic processes.
The proposed solutions include amendments to the Constitution and legislation of Ukraine, as well
as the use of international experience to improve the legal system.
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Abstract. The article is devoted to the problems of functioning of the institution of probation in criminal
proceedings of Ukraine. It is stated that the national criminal procedural legislation does not establish the
procedure for investigation of the pre-trial report by the court during the trial with the participation of the
parties. It is emphasized that such a legislative gap limits the competitiveness of the parties and creates obstacles
on the way to achieving the truth in the case. The article draws attention to the fact that most researchers define
a pre-trial report as a written document that characterizes the accused and contains a conclusion about the
possibility of correction of the person without applying the punishment associated with isolation from the
society, without disclosing its procedural nature. Pre-trial report’s procedural nature, as the authors emphasize,
determines whether the analyzed document will be the subject of investigation during the trial. Based on
the conducted research, they conclude that the report of the probation authority is a document — evidence
in criminal proceedings, which, for the purpose of investigating in the trial, must be included in the list and
volume of evidence to be examined, in accordance with Article 349 of the CCP of Ukraine. At the same time, it
is emphasized that the report of the probation service should be investigated last, at the final stage of clarifying
the circumstances of the criminal offence, as part of the addition to the trial, since it concerns the issue of
the sentencing. Pre-trial report as an evidence-document must be announced at the court hearing with the
opportunity for the parties to express their position regarding report’s content and preparation methodology.
The authors note that during the investigation of the probation report, the parties may ask their own questions
to the probation officer, which requires his inclusion in the list of participants in the court proceedings, to
whom the parties and other participants in the court proceedings have the right to ask questions during the
investigation of the documents (part 2 of Article 358 of the CCP of Ukraine).

Key words: pre-trial report, evidence, document, investigation of the documents, trial, the final stage of
clarifying the circumstances of the criminal offence; addition to the trial.

Introduction. With the entry into force of the Law of Ukraine “On amendments to certain leg-
islative acts of Ukraine regarding enforcement of criminal punishments and implementation of the
rights of convicts” dated September 7, 2016, No. 1492, the internationally popular institution of pro-
bation was introduced into the criminal justice model of Ukraine, in particular its variant — pre-trial
probation, the purpose of which is to more fully provide the court with information, systematized
in the form of a pre-trial report, which characterizes the person of the accused in order for the court
to make a decision on the type and extent of punishment (Pro vnesennia zmin do deiakykh zakono-
davchykh aktiv Ukrainy shchodo zabezpechennia vykonannia kryminalnykh pokaran ta realizatsii
prav zasudzhenykh, 2016).
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Having established the provision, according to which the court, passing the sentence, consid-
ers the pre-trial report with information about the socio-psychological characteristics of the accused
(para. 17 part 1 of Article 268 of the CCP of Ukraine) (Kryminalnyi protsesualnyi kodeks, 2012),
the legislator, however, did not regulate the procedural form of the report’s investigation at the stage
of the trial of a criminal case. This state of legal regulation in the Ukrainian criminal procedure sci-
ence rightly considered as a legislative gap, since the parties to a criminal legal dispute should have
the right and opportunity to express their opinions regarding the content of the report prepared by
the probation service, the methodology for assessing the personality of the accused, to question the
provisions of such report. Whereas the making of the final decision is carried out by the court in the
deliberation room, the commission of the said actions by the parties during the adoption of the verdict
is impossible. This approach of the legislator can damage not only the adversarial nature of the crim-
inal proceedings, but also make it impossible to achieve the truth in the case, because the subject of
proof and investigation in court proceedings includes the circumstances that characterize the accused
(para. 4 of part 1 of Article 91 CCP of Ukraine). Therefore, the shortcomings of the probation report
can distort the court's vision of the accused’s personality and lead to the imposition of a punishment
that does not correspond to his personality.

Thus, there is a need to determine the procedural mechanism of the investigation of the pre-trial
report’s data during the trial with the participation of the parties, for which it is expedient to clarify
the procedural nature of the report of probation authority itself and to determine the possible proce-
dural form of its investigation, setting it in the criminal procedural law.

The goal of the study. The purpose of the study is to develop theoretical and practical recommen-
dations regarding the stage and order of investigation of the pre-trial report of the probation authority
in a court proceeding with the participation of the parties. For this, the following tasks should be per-
formed. To clarify the procedural nature of the pre-trial report in the criminal proceedings of Ukraine,
to determine the stage of investigation of the pre-trial report within the framework of the trial, out-
line the procedural form of the investigation of the probation report during the trial considering the
identified features of the procedural nature of such report, to develop recommendations regarding
legislative changes and additions in the part of the mechanism of investigation of the pre-trial report
in court proceeding under the CCP of Ukraine.

Material and research methods. The basis of the research was doctrinal approaches and leg-
islation relating to the concept of evidence in criminal proceedings, pre-trial report, features of the
trial and investigation of evidence, in particular documents. During the study, a systemic-structural
approach was used, with the help of which the stage of clarifying the circumstances of the criminal
proceedings, during which the evidence-documents are investigated, was separated from the trial as a
system of stages. The leading methods of this study were formal-logical — analysis, comparison and
generalization, that allow to clarify the features of the pre-trial report, compare them with the features
of the evidence in criminal proceedings, and to make conclusions during the research. Forecasting
and modeling methods were also used, in terms of constructing possible legal situations that may
arise during the investigation of the pre-trial report in the court proceeding.

Results and discussion. The legal definition of a pre-trial report describes it as written information
for the court that characterizes the accused (para. 2 of part 1 of Article 2 of the Law of Ukraine “On
Probation” (Pro probatsiiu, 2015). This definition, in our opinion, does not fully reflect the features
of this legal phenomenon, since the pre-trial report not only contains information about the accused,
but also a conclusion about the possibility of his/her correction without the application of punishment
associated with isolation from society (para. 3 of Chapter III of the Procedure for preparing a pre-trial
report) (Poriadok skladennia dosudovoi dopovidi, 2017). And what is the most important, it does not
give the answer to the question about procedural nature of probation report which, in our point of
view, is decisive in clarifying the features of the evaluation of the pre-trial report by the subjects of
the criminal process.
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It should be noted that the researchers of the institute of the pre-trial report, revealing its concept,
mostly bypass the issues related to its procedural nature. The doctrinal approaches analyzed by us
agree on the fact that the report of the probation service is a written document that is prepared at the
stage of the trial and contains comprehensive information about the accused with a conclusion about
the presence of risks of re-offending and the possibility of correction of the offender without the pun-
ishment in the form of deprivation of liberty, and also serves as an auxiliary tool for the court when
making a decision on the type and extent of punishment (Maksymenko, 2020: 49; Olefir, 2015: 34;
Tkach, 2014: 56; Chuhaievska, 2018: 706).

Clarifying the procedural nature of the pre-trial report is essential, since it depends on it whether
the analyzed document is subject to investigation during the trial in the criminal proceedings. For
example, if the pre-trial report is considered to be only a document — a constituent part of the criminal
proceedings’ materials (according to part 6 of Article 314-1 CCP of Ukraine, the pre-trial report is
attached to the criminal proceedings materials), then such document is not necessarily investigated
during the trial, by analogy with other documents in the case, that do not affect the content of the
sentence (as, for example, petitions of participants in the trial, subpoenas for summoning participants
to a court proceeding, decisions made by the court without going to the deliberation room, etc.). If the
pre-trial report is considered evidence in criminal proceedings, then the court is obliged to investigate
it, and the parties have the right to participate in its investigation.

The analysis of the legislative definition and doctrinal approaches to the concept of evidence and
the analysis of the features of the pre-trial report provide grounds for concluding that the pre-trial
report has the procedural nature of evidence in criminal proceedings.

According to the Ukrainian legislator, evidence in criminal proceedings is factual data obtained in
the manner prescribed by the Code, based on which the investigator, the prosecutor, the investigating
judge and the court establish the presence or absence of farts and circumstances that are important for
criminal proceedings and subject to proof (para. 1 of Article 84 CCP of Ukraine).

In the criminal process science, the concept of “evidence” is suggested to be understood as a set
of such elements as: a) any factual data which is important for criminal proceedings (content of the
evidence); b) the procedural form of their consolidation (the method of using evidence in the mate-
rials of criminal proceedings); c) carrier of information (external expression of evidence) (Blahuta,
Hutsuliak, Defeniuk, 2018: 41).

Ukrainian scientist M. Shumylo, analyzing the legal definition of evidence in criminal proceed-
ings, set in para. 1 of Article 84 CCP of Ukraine, concludes that there are three components in the
legal construction of evidence: informational (“evidence in criminal proceedings is factual data”),
regulatory (“obtained in the manner prescribed by the Code” and “establish the presence and absence
of circumstances that are important for criminal proceedings and subject to proof”) and logical
(“based on which the investigator, prosecutor, investigating judge and court establish the presence or
absence of facts and circumstances that are important for criminal proceedings and subject to proof™)
one (Shumylo, 2018: 65).

Another researcher — V. Hmyrko — suggests a similar structure of evidence to the one proposed
by the named legal scientist. In his opinion, evidence is a result of the person’s intellectual operations,
which consists of cognitive, informational and normative segments. The researcher calls one of the
structural elements of evidence the normative-procedural one, which establishes the requirements
for the legal procedure for obtaining evidence: a) it is factual data; b) it must be obtained in accor-
dance with the procedure prescribed by the CCP of Ukraine; c¢) factual data must have legal and cog-
nitive significance for criminal proceedings; d) evidence must meet the requirement of the CCP
regarding propriety and admissibility (Articles 85-88 CCP of Ukraine) (Hmyrko, 2014: 34).

If we take as a basis the given valid positions regarding the understanding of the structure
of the evidence, then the pre-trial report, in fact, contains information about the facts (factual data),
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namely those that primarily characterize the accused: the history of committing offence; attitude of
the accused towards the incriminated offence; conditions of his/her life activity and development;
personal characteristics and social environment, etc. (para. 3 Chapter III of the Procedure for prepar-
ing a pre-trial report).

The procedure for collecting information about the accused and preparing a pre-trial report is
mainly regulated by the by-law act (the Procedure for preparing a pre-trial report). CCP of Ukraine
contains only a blanket norm, which refers to the relevant provisions of the legislation (para. 3
of Article 314-1 CCP of Ukraine) and set the rights and obligations of participants in criminal pro-
ceedings during pre-trial report preparation (para. 7, 8 part 4, para. 4 part 7 of Article 42, Article 72-1
CCP of Ukraine). Thus, the information contained in the pre-trial report is obtained in the manner
subscribed by the criminal procedural legislation.

The information received by the probation officer is related to the circumstances that must be proven
in criminal proceedings and are part of the subject of proof (in accordance with the requirements of
para. 4, 5 of part 1 of Article 91 CCP of Ukraine). For example, such fundamental substantive elements
of the pre-trial report as the conditions of life and development of the accused (housing, education,
work, financial situation) can become a strong argument for the commission of a criminal offence
because of the coincidence of grave personal, family or other circumstances, which, according to para. 5
of part 1 of Article 66 of the Criminal Code of Ukraine, is a circumstance that mitigates the punish-
ment and is subject to proof in criminal proceedings (para. 4 of part 1 of Article 91 CCP of Ukraine).

Therefore, the pre-trial report must be considered (is) evidence in the criminal proceeding
of Ukraine, since: a) it contains data on the fact characterizing the accused; b) data of this document
is obtained in the manner subscribed by criminal procedural legislation; ¢) pre-trial report relates to
the circumstances included in the subject of proof. It should be noted that the pre-trial report corre-
sponds to the characteristics of one of the procedural sources of evidence — a document (Article 99
CCP of Ukraine).

The procedural nature of the pre-trial report makes it possible to determine the stage of the trial
in which it will be investigated.

A mandatory condition for the investigation of certain evidence is its inclusion (based on Article 349
CCP of Ukraine) in the volume (list) of evidence to be investigated and the order of their investiga-
tion. For this reason, the court, after receiving a pre-trial report from the probation office, must inform
the participants of the trial of the fact that the report on the socio-psychological characteristics of the
accused has been submitted to the court and offer the parties to decide on the need for its investiga-
tion, as well as the place in the sequence of investigation of evidence.

Since the probation service report primarily concerns the issue of sentencing, which the court will
decide in the verdict after establishing the guilt of the accused (para. 3 of part 1 of Article 368 CCP
of Ukraine), in our opinion, it is appropriate to investigate it last, including the stage of the addi-
tion to the trial and after completion of the clarifying of the circumstances of the criminal offence
by verifying them with evidence (Article 363 CCP of Ukraine). At this stage, as O. Babayeva rightly
observes, the court has already formed an independent internal conviction about the person's guilt,
which cannot be influenced by the pre-trial report (Babayeva, 2018: 66). Also, this approach will
provide an opportunity for the probation officer to prepare a report considering the circumstances
of a specific criminal proceeding, which will meet European standards, that recommend updating
the pre-trial report during the trial (Council of Europe Probation Rules, 2010).

As noted earlier, in our opinion, when determining the procedural form of the investigation of the
pre-trial report during the trial, one should be proceeded from the nature of such report as evidence —
document in criminal proceedings.

The procedural mechanism of the investigation of documents during the trial is regulated by the
Article 358 CCP of Ukraine. In accordance with paragraph 1 of this Article, protocols of investigative
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(search) actions and other documents attached to the materials of criminal proceedings, if they con-
tain or certify information that is important for clarifying the facts and circumstances of the criminal
proceedings, must be announced in a trial at the initiative of the court or at the request of the partic-
ipants in the trial and presented to the participants in the trial, and if necessary, also to other partici-
pants in the criminal proceedings. Thus, the probation report must be announced during the trial with
the opportunity for the parties and other participants in the trial to comment on report’s content
and the data presented in it that characterize the accused and affect the final procedural decision
on the type and extent of punishment.

It is possible that the investigated pre-trial report may contain contradictory data or certain inac-
curacies, that should be clarified during the trial. In addition, the participants in the trial may have
questions about the methodology of preparing the pre-trial report, the reasons for the formation of
its conclusions. For this purpose, court, as well as other participants in the trial, should be managed
to obtain explanations from the subject of preparing the pre-trial report during its investigation at the
court hearing. At the same time, the procedural form of document investigation does not provide such
possibility, based on the provisions of paragraph 2 of Article 358 CCP of Ukraine, where there is no
probation officer in the list of subjects to whom the participants in the court proceedings have the right
to ask questions about documents. In this regard, it is necessary to supplement the specified norm with
a provision regarding the right of the participants to ask questions to the probation officer on issues
related to the pre-trial report.

Based on the results of the study, we consider it expedient and necessary to improve the procedural
regulation mechanism with the following changes to CCP of Ukraine: 1) Article 363 shall be sup-
plemented by part 4 with the following provision: “In the case of receiving of a pre-trial report, the
court shall ascertain from the participants in the trial their opinion regarding the need to investigate
the pre-trial report in the court hearing. If the participants in the trail insist on the investigation of
the pre-trial report in the court hearing, such investigation shall be carried out in accordance with
the procedure subscribed by this Code for the investigation of documents.”; 2) part 2 of Article 358
shall be amended as follows: “2. Participants in the court proceedings have the right to ask questions
about documents to witnesses, experts, specialists, probation officer (vegarding the pre-trial report)”.

Conclusions. The procedural nature of the pre-trial report as evidence in the criminal proceedings
of Ukraine necessitates the establishment of a mechanism for its investigation by the court with the
participation of the parties during the trial of a criminal case.

Like any evidence, probation service report must first be included in the order and volume of evi-
dence to be investigated, in accordance with Article 349 CCP of Ukraine.

Since the pre-trial report mainly concerns the issue of sentencing, it is expedient to carry out its
investigation as a last resort, at the end of the clarifying of the circumstances of criminal proceeding
by verifying them with evidence, as well as within the scope of the addition to the trial. This approach
will meet European standards.

It is advisable to study the pre-trial report in the manner determined by law for the investigation
of documents, with the opportunity for the parties to comment on the report and ask questions to the
probation officer. Because of fact that the procedural order of the investigation of documents does
not give the participants of the court proceedings the right to ask questions to the probation officer,
the provisions of paragraph 2 of Article 358 CCP of Ukraine should be supplemented with indication
of the specified subject of criminal proceedings.
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Abstract. The article is devoted to the theoretical and legal study of the peculiarities of the implementation
of the legal bases of the social state in the structure of the legislation on pension provision on the actual
example of the legal experience of modern Ukraine. It is shown that, traditionally, the development of pension
legislation in Ukraine is considered in domestic legal science mostly outside the implementation of the
legal foundations of the welfare state, which does not allow to properly assess either the level of systematic
changes, their logic, or their compliance with the fundamental concept of the welfare state as the original
normative "base" for the construction of the entire system of pension legislation. Such a theoretical and
legal omission in practice led to a false and in many ways distorted vision of the patterns of development and
modernization of pension legislation of Ukraine, separated from the realization of the concept of the social
state and outside the category of ensuring the pension rights of Ukrainian citizens as mutually determined cuts
to reveal the evolutionary potential of this branch of national legislation. It has been established that in the
theoretical and legal dimension the formation and development of the system of pension legislation reflects a
system-wide legal regularity concerning the strengthening of the determining (guiding) influence of key legal
concepts and principles of legal regulation on the development of large systemic formations in the field of
law (branches of law and legislation, legal and legislative institutions, etc.). The above mentioned regularity
is fully implemented in the structuring, reforming and functioning of the system of pension legislation of
Ukraine, which objectifies the general social needs of people and society in pension provision and constitutes
a normative "section" of the pension system of the state as a whole. The corresponding structuring takes place
against the background of active reform of the national pension legislation and represents an expedient and
natural process of planned changes with simultaneous attempts to stabilize the normative material included in
the structure of this branch of the Ukrainian legislation. The main guiding idea in the structuring of pension
legislation in Ukraine is the constitutionally defined concept of the welfare state, the legal foundations of
which are embodied in the content and structure of pension legislation. It has been proven that the guidelines
for the consistent and systematic implementation of the above concept in the content, direction and structure
of pension legislation are the following 1) the Constitution of Ukraine itself, which performs an important
legal orientation function in relation to pension legislation in terms of the state's implementation of positive
obligations in the social sphere, 2) legal positions of the Constitutional Court of Ukraine and courts of general
jurisdiction (primarily the Supreme Court, which performs the function of ensuring the unity and uniformity
of judicial practice in the field of pension disputes), which specify the legal meaning of the concept of the
social state in such an objectively defined area as the system of pension legislation, as well as 3) international
legal social standards in the area of pension provision, which also reflect the main substantive elements of
the legal foundations of the concept of the social state. The difficulties of implementation of this concept
in the structure and content of national pension legislation are determined by such factors as contradictions
in the interpretation of the content of this concept; the combination of tendencies towards unification and
differentiation in the structure of pension legislation, which has not yet ended with the establishment of the
optimal state of such combination; the uncertainty of strategic guidelines for the development of pension
legislation at the level of adoption of regulatory documents of a programmatic nature by subjects of higher
state power; instability, inconsistency and a certain imbalance of the state pension policy both at the level of
defining strategic guidelines and at the level of their implementation; the weakness of the state's financial and
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economic capabilities caused by the prolonged crisis of the country; asynchronization of the state pension
policy at the level of defining strategic guidelines and at the level of their implementation; the weakness of the
state's financial and economic capabilities caused by the prolonged crisis of the country; and the weakness of
the financial and economic capacities of the state caused by the prolonged economic crisis in the country; the
asynchronicity of the formation of different levels of the pension system; the existence of a significant "block"
of non-constitutional normative material in the structure of pension legislation (which confirms the increased
activity of the Constitutional Court of Ukraine in the course of consideration of pension cases); numerous
violations of citizens' pension rights in the course of law enforcement, which creates an additional burden
on the judicial system of Ukraine (in particular, on administrative proceedings, within which the judicial
protection of citizens' pension rights mostly takes place). The comprehensive implementation of the legal
foundations of the welfare state in the structure of pension legislation is considered to be on the way to further
constitutionalization of this process, rational and scientifically based determination of strategic priorities for
the further implementation of pension reform in Ukraine on the paths of unification and adaptation of the
best world (primarily European) practices of pension provision and international legal standards, formation
and implementation of a socially oriented pension policy. Keywords: pension rights of citizens, pension
legislation, welfare state, Constitution of Ukraine, Constitutional Court of Ukraine, Supreme Court, pension
reform, international legal norms. The main problems of the pension legislation of Ukraine are: the weakness
of the financial and economic capacity of the state caused by the prolonged economic crisis in the country;
the asynchronicity of the formation of different levels of the pension system; the existence of a significant
"block" of non-constitutional normative material in the structure of pension legislation (which confirms the
increased activity of the Constitutional Court of Ukraine in the course of consideration of pension cases);
Numerous violations of citizens' pension rights in the course of law enforcement, which puts an additional
burden on the judicial system of Ukraine (in particular, on administrative proceedings, where the judicial
protection of citizens' pension rights is mostly carried out). The comprehensive implementation of the legal
foundations of the welfare state in the structure of pension legislation is considered to be on the way to further
constitutionalization of this process, rational and scientifically based determination of strategic priorities for
the further implementation of pension reform in Ukraine on the paths of unification and adaptation of the best
world (primarily European) practices of pension provision and international legal standards, formation and
implementation of socially oriented pension policy.

Key words: pension rights of citizens, pension legislation, social state, Constitution of Ukraine,
Constitutional Court of Ukraine, Supreme Court, pension reform, international legal standards.

Justification of the relevance of the study. As shown in the previous subsections of this study,
the welfare state is a multidisciplinary political and legal phenomenon that is projected onto various
areas of social relations, gaining its institutional, functional and normative certainty, in particular, in
the legislative plane. At the same time, it is the characterization of the Ukrainian state as a social state
that is “of great importance in terms of its obligations to a person and society, especially in the context
of guaranteeing social rights to citizens” (Klymenko A.L., 2019, p. 61). After all, the main activities
of such a state are, in particular, “ensuring the constitutional rights of citizens in the field of education,
labor and health protection, pensions, culture, sports; protection of the rights of women and children,
youth; organization of effective employment, etc.” (Zastavna O.P., 2023, p. 29). The natural trend of
its development is the increasing role of legal means of influence on social relations, which is “asso-
ciated with the main trends in the development of society and the state, the deepening of their civi-
lization, based on the recognition of a person, his or her life, honor and dignity as the highest value”
(Skrypniuk O., Batanov O., 2017, p. 40).

In this connection it is necessary to emphasize that the legislation, which mediates the function-
ing of the social state and the implementation of its legal principles, is not formed arbitrarily, but
in accordance with certain legally and socially significant ideas, guidelines and basic principles,
which embody the content and direction of the social policy of this state, its regulatory potential and
development guidelines. As the famous Ukrainian legal theorist V. Selivanov once noted, these are
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the principles that "have gained general recognition and widespread acceptance and should determine
the principles of domestic and foreign state legal policy of Ukraine. It is on the basis of this doctrine
that theoretical bases for the implementation of legal norms in social reality are created, theories are
structured, constitutional and legal modeling and forecasting are carried out. This is what gives the
legal doctrine of Ukraine the ability to be the theoretical basis of the state policy in the field of legal
regulation" (Selivanov V., 2005, p. 18-19). In our case we are talking about the decisive role of the
legal foundations of the social state in the construction of legislation aimed at the implementation of
its goals, objectives and essence.

This general pattern is derived from the main objective of the strategy of legal construction
in the state, which is to coordinate and direct all actions of subjects of legal relations "in order to
achieve the political, legal, economic and social goals and values enshrined in the Constitution of
Ukraine" (Skrypniuk O., Batanov O., 2017, p. 39). Its content can be traced back to a number of
strategic regulatory documents, in particular, the Resolution of the Cabinet of Ministers of Ukraine of
March 3, 2021, No. 179 "On Approval of the National Economic Strategy for the Period up to 2030"
(On approval, 2021). The long-term goal in the formation of an effective social policy, defined in par-
ticular by the National Strategy for Sustainable Development of Ukraine, is "to ensure a high level and
quality of life of the population of Ukraine, to create favorable conditions for the activities of current
and future generations and to stop the degradation of natural ecosystems by introducing a new model of
economic growth based on the principles of sustainable development" (Kolomiyets L..V., 2019, p. 79).
Meanwhile, the current state of ensuring the pension rights of Ukrainian citizens remains extremely
unsatisfactory, "the current pension system operates under maximum financial stress and fails to fulfill
its main function — to adequately meet the needs of pensioners" (Skorobagyatko A.V., 2015, p. 290),
and "pension expenditures do not provide pension payments at the level of minimum guarantees pro-
vided by the International Labor Organization Convention on Minimum Social Security Standards
No. 102, ratified by the Law of Ukraine of March 16, 2016 No. 1024-VIII" (On approval, 2021).
These discrepancies should be eliminated by a well thought-out pension policy of the state, objecti-
fied in legal acts, first of all, laws aimed at realization of the constitutionally defined right to pensions.

Therefore, the formation of pension legislation of Ukraine, its systemic, structural and functional
features should be subject to the legal principles of the welfare state as the leading guiding ideas
that should permeate the legislative activity of the authorized legislative bodies of the state. Only
with such an approach can we hope for purposeful, systematic development of pension legislation to
establish such forms of its existence that will most adequately and fully reflect the general social and
specific legal conditions of formation and modernization, its timely updating in a socially acceptable
manner, harmonization of the state pension policy with the key ideas of the welfare state, which will
fully ensure a high level of realization of pension rights of Ukrainian citizens within the framework
of the strategic course of the state (On Amendments, 2019, p. 50). Thus, having ratified the European
Social Charter (Revised) of 1996 by the Law of Ukraine "On Ratification of the European Social
Charter (Revised)" of September 14, 2006 No. 137-V (On Ratification, 2006, p. 418), Ukraine has
undertaken "to make efforts to gradually raise the social security system to a higher level in order
to ensure the effective exercise of the right to social security" (Decision of the Constitutional Court,
1995), which is in accordance with the concept of the welfare state. In the future, the ratification by
Ukraine of ILO Conventions No. 117 (On the Ratification, 2015) and No. 102 (On the Ratification,
2016), as well as the signing of the European Social Security Code (European Social Security Code,
1990), will create additional conditions for national legislation, when each further step, on the one
hand, will require the state to strictly fulfill the relevant obligations to comply with minimum social
standards, and, on the other hand, will create new opportunities for protecting the rights of Ukrainian
citizens to pensions and will allow to ensure at least the minimum level of social and legal guarantees
in this area required by law (Klymenko A.L., 2019, p. 154).
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However, these steps will lead to the desired result only if the financial and economic situation
in the country improves dramatically. Without this, and despite the generally high level of legal
regulation, pension provision will remain “one of the most problematic social, financial and legal
institutions of Ukraine” (Sokorynskyi Y.V., 2018, p. 14), which will develop outside the concept of
the welfare state.

The state of research of the problem. In the national legal science, the scientific and legal research
of V. Andriyiv, N. Bolotina, S. Vavzhenchuk, V. Venediktov, S. Venediktova, S. Vyshnenko, and
S. Vyshnenko was devoted to the structuring and development of the system of national pension
legislation in the context of implementation of the State's social policy. Venediktov, S. Vyshnovetska,
T. Gerasymiv, 1. Zub, 1. Zhygalkin, M. Inshyn, V. Kostiuk, S. Lukash, A. Matsiuk, P. Pylypenko,
S. Popov, S. Prylypka, O. Protsevskyi, S. Synchuk, Y. Sokorynskyi, B. Stashkiv, O. Tyshchenko,
N. Khutorian, H. Chanysheva, M. Shumyl, V. Shcherbyna, O. Yaroshenko, and others. The research-
ers focused on the processes of unification and differentiation in the development of pension legis-
lation, its systemic legal relations with social security legislation. At the same time, the approach
to pension legislation as a sub-branch of social security law is also well established in the scientific
literature today (Tyshchenko O.V., 2014, p. 81-82; Kostiuk V.L., 2017, p. 24; Kolotik A.S., 2011).
It is from this perspective that its evolution and peculiarities of its structure are mostly considered.

However, in most of these scientific works, the processes of formation and development of pension
legislation were interpreted either as a consequence of reforming pension legal relations in accord-
ance with a particular legal doctrine, or as a chaotic process of accumulation of regulatory material
without observing the requirements of systematicity. According to Y. Sokorynsky, “one of the main
problems of studying this institution is the existence of a large number of legal acts regulating this
range of social relations, which, in turn, encourages scholars to study the most problematic legal phe-
nomena” (Sokorynskyy Y.V., 2019, p. 90), but their identification is not based on the unity of criteria
and approaches. At the same time, scientific research that would reveal the determinants of the devel-
opment of pension legislation (as well as social security legislation in general) by the implementation
of the principles of the welfare state is still rare (Inshin M.I., Sirokha D.I., 2015, p. 17-21). Thus,
the multisource, rapid changeability and often mutual contradiction of normative acts in the field of
pension legislation, especially their leading form — laws, is a stable trend, which is well confirmed
by the law enforcement practice of both courts of general jurisdiction and the Constitutional Court
of Ukraine, which in recent years have significantly increased the scope of their activities in terms of
judicial protection of citizens' pension rights. This problem is often seen as overcome by the adoption
of the Pension Code of Ukraine (Kuchma O.L., 2016, p. 218-224; Skorobagyatko A.V., 2020, p. 7-8,
14, 20, 24, 29, 30; Fakas 1.B., 2012, p. 667-669; Mitsai M., 2017, p. 98; Kostiuk V.L., Melnyk V.P.,
2015, p. 252; Shumylo M.M., 2017, p. 76-87; Melnyk V., 2016; Sokorynskyi Y.V., 2018, p. 13), but
the prospects for this legislative step are still rather uncertain.

Traditionally, the development of pension legislation in Ukraine is mostly considered in the national
legal science outside the implementation of the legal principles of the welfare state, which does not
allow to properly assess either the level of systematic changes, or their logic, or their compliance with
the fundamental concept of the welfare state as the initial regulatory “basis” for the construction of
the entire system of pension legislation. In practice, this theoretical and legal omission has led to an
erroneous and largely distorted vision of the patterns of development and modernization of Ukraine's
pension legislation, which is detached from the implementation of the welfare state concept and
outside the category of ensuring pension rights of Ukrainian citizens as interrelated sections of the
evolutionary potential of this branch of national legislation.

The purpose of the article is to make a theoretical and legal study of the peculiarities of implemen-
tation of the legal principles of the welfare state in the structure of pension provision legislation based
on the actual example of the legal experience of modern Ukraine.
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The main material is presented. It is known that the structure of any branch of legislation reflects
its static condition — its external structure as a normative system, with the existing elements, their
aggregates (subsystems) and legal relations between them. At the same time, it is also known that
the structure of legislation at the sectoral level reflects the peculiarities of the system of this legis-
lation, the state of its internal order, harmony of its norms and certainty of its provisions. The more
developed the system of the branch, the more stable and solid is its structure.

As the Ukrainian researcher T. Podkovenko noted, "in the current conditions of significant inten-
sification of legislative activity, the improvement of the structure of legislation is becoming increas-
ingly important. This means strengthening the principle of the rule of law and law, increasing the
share of laws characterized by increased stability and efficiency among legal acts" (Podkovenko T.O.,
2005, p. 40—45). Considering the structure of pension legislation from the point of view of formation
of its system, it should be noted that such a system is still in the process of formation: the pension
reforms carried out in Ukraine over the past 30 years (Buryachenko O.E., 2017) can hardly be con-
sidered as evidence of the opposite conclusion. Moreover, the development of the pension legislation
system in Ukraine is characterized by modernization changes driven by social reforms. At the same
time, the strategy of development of society and the state for organization and implementation of
such reforms should include, first of all, a complex process of creation of a new model of the system
of pension legislation based on rethinking the mechanisms of implementation, guarantee and legal
protection of pension rights of citizens (Kostiuk V.L., Melnyk O.Y., 2017, p. 532).

The structure of pension legislation is a natural reflection of the formation of its system, with all
the complexities of this process. At the same time, it is a natural static section of its internal struc-
ture. The starting point is the concept of pension legislation, which has not yet received a clear legal
definition. In this case we use the doctrinal interpretation of the term "legislation" proposed by the
Constitutional Court of Ukraine already in 1998, which was reduced to "a set of laws and other legal
acts regulating a certain area of social relations and being the sources of a certain branch of law"
(Decision of the Constitutional Court of Ukraine, 1998). In particular, the Constitution of Ukraine
uses this term without defining its content (Articles 9, 19, 118, paragraph 12 of the Transitional
Provisions) (Constitution of Ukraine, 1996). Structurally, it includes laws of Ukraine, international
treaties of Ukraine in force and ratified by the Verkhovna Rada of Ukraine, as well as resolutions of
the Verkhovna Rada of Ukraine, decrees of the President of Ukraine, decrees and resolutions of the
Cabinet of Ministers of Ukraine adopted within the limits of their competence and in accordance with
the Constitution of Ukraine and laws of Ukraine. However, the key unit in the structure of pension
legislation is undoubtedly regulatory legal acts (Stashkiv B.I., 2016, p. 198). This is, so to speak,
the most general section of the normative "design" of the pension legislation of Ukraine.

From the substantive side, we proceed from the fact that pension legislation (or legislation on
pension provision) of Ukraine, by virtue of its formalized name, is a clearly expressed social security
branch of national legislation, i.e. it is focused on the adoption by authorized bodies of a set of meas-
ures to implement the subjective right to a pension of Ukrainian citizens. In general, in legal science,
enforcement is understood as a set of procedural actions that guarantee the realization of the desired
legal benefit (goal); the legal component of this process; an appropriate set of measures by authorized
bodies aimed at achieving the relevant result; a necessary element of realization of this legal benefit,
without which its achievement is not possible. In the system of legal relations, security is also under-
stood as “a socially equivalent obligation arising on the basis of a law or contract to compensate a
person for the material and non-material consequences of social risk” (Synchuk S.M., 2015, p. 416).
With regard to pension rights, such provision means nothing more than “the creation of social condi-
tions necessary for the use of these rights” (Klymenko A.L., 2019, p. 53) by a person.
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Due to its focus on institutional and regulatory support for the realization of this right, pension
legislation, however, cannot be constructed without taking into account both the basic social needs of
citizens who have their own dynamics of development, and without taking into account the financial
and economic situation of the state, which depends on the peculiarities of its economic development,
which is currently marked by unevenness, growing crisis phenomena, and a number of economic
pathologies (Restoration and reconstruction, 2022). Being closely dependent on the economic capa-
bilities of the state, “the right to a pension, its amount, the amount of these payments can be linked to
economic feasibility, socio-economic circumstances, financial capabilities of the state in a particular
period of its development...” (Decision of the Constitutional Court of Ukraine, 2001; Krusyan A.R.,
2012, p. 39). However, “changes in legislation in the social sphere, the difficult financial and eco-
nomic situation, the need to ensure the balance of the State Budget of Ukraine should not lead to a
violation of human dignity, which belongs to the fundamental values protected by the Constitution
of Ukraine and forms the basis of the system of constitutional protection of human and civil rights and
freedoms” (Decision of the Constitutional Court of Ukraine, 2018).

When analyzing the reform of pension legislation, one cannot ignore the dialectic of the theory
of pension provision. Obviously, the achievements of the theory of pension provision in general, as
well as the theory of pension legal relations, are of no small importance for the creation of effective
and fair pension legislation (Dzhuzha O.M., Tychyna D.M., Sorokina L.V., 2022, p. 8). Thus, pen-
sion legislation in Ukraine is being formed and developed on the basis of the general social need to
formalize a set of subjective rights to pension provision by a set of legal means. Pension provision is,
in the subjective legal dimension, one of the key manifestations of the existence of social rights in a
social state, an indicator of their content and a criterion for the scope of positive state obligations in
the social sphere. After all, according to the modern legal doctrine of positive obligations of the State,
“positive human rights (the right to work, rest, social protection, health care, decent standard of living
and other social, economic and certain cultural rights) are guaranteed by positive obligations of the
State, since their realization is impossible without appropriate supportive activities of State institu-
tions” (Khrystova H.O., 2013, p. 110).

In its essential dimension, pension legislation is a projection of the objective ability of society
to take care of maintaining a decent life for those citizens who, due to age, social or medical rea-
sons, are unable to take proper and independent care of their material well-being or ensure it in full
without losing the fundamental right to human dignity and without deteriorating the conditions of
social inclusion (inclusion in social and communication processes) due to reasons that are objectively
beyond their control.

Since pension provision is an objective social process, like any other social process, it is initiated,
implemented and realized through the conscious and purposeful subjective activity of authorized
subjects of law. The compliance of this latter activity with the objective needs and patterns of pension
provision is a guarantee of stability and efficiency of such provision, which takes on a regulatory and
legal form. At the same time, it is quite natural that, as noted by researchers, “pension provision as a
fundamental element of social stability does not have the same concept of its content, some scholars
define this term as complex organizational and legal measures aimed at meeting the needs of life by
making cash payments to citizens who are entitled to receive them, as well as guaranteeing pensioners
the exercise of their rights, state protection and protection of their rights” (Didkovska T.O., 2008, p. 12).

From a formal legal point of view, the pension system acquires its formal security, order, sus-
tainability and predictability through the formation and implementation of a comprehensive system
of pension legislation. The latter is a component of the system of social legislation (social security
legislation) and reflects the state pension policy, which depends on the financial and economic capa-
bilities of the state, the balance of social interests, the motivation of the government, the ideology of
the ruling parties and the activity of civil society (Furdychko L.E., 2012, p. 57-61; Sinyova L., 2018,
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p. 168). For example, in Ukraine, experts believe that the key factors that should be taken into account
when forming the system of pension legislation are such macro factors as the economy, demography,
own traditions and political decisions (On the main criteria, 2019).

Ensuring the realization of pension rights of an individual, pension legislation acts as a regulatory
element of the implementation of the legal foundations of the welfare state, the concept of which pro-
vides for pension provision as a separate element of its essential subjective legal content. Thus, the
system of pension legislation is a manifestation of the implementation of the principles of the welfare
state in the system of pension relations, which constitute a special system. The official interpretation
of the concept of the welfare state is contained in the Decision of the Constitutional Court of Ukraine
No. 3-rp/2012 of January 25, 2012, according to which "the main tasks of the welfare state are to
create conditions for the realization of social, cultural and economic human rights, to promote the
independence and responsibility of each person for his actions, to provide social assistance to those
citizens who, for reasons beyond their control, cannot ensure an adequate standard of living for them-
selves and their families" (Decision of the Constitutional Court of Ukraine, 2012).

In its decision dated October 11, 2005 Ne 8-1r/2005, the Constitutional Court of Ukraine stated that
"in Ukraine, as a social, legal state, the policy is aimed at creating conditions that ensure an adequate
standard of living, free and full development of a person as the highest social value, his life and
health, honor and dignity. The adoption and observance of social norms established by legal acts is a
constitutional duty of the state. The activities of its legislative and executive bodies shall be based on
the principles of justice, humanism, supremacy and direct effect of the provisions of the Constitution
of Ukraine, and the powers shall be exercised within the limits established by the Constitution of
Ukraine and in accordance with the laws" (Decision of the Constitutional Court of Ukraine, 2005).
Developing this idea, the Constitutional Court of Ukraine pointed out that the above-mentioned con-
stitutional principles on which the right to a pension is based "provide for legal guarantees, legal
certainty and the related predictability of legislative policy in the field of pensions within the meaning
of Articles 1, 3, 6 (part two), 8, 19 (part two), 22, 23, 24 (part one) of the Constitution of Ukraine, are
necessary for the participants of the relevant legal relations to be able to foresee the consequences of
their actions and to have confidence in their legitimate expectations that the right acquired by them
on the basis of the current legislation, its content and scope will be realized by them, i.e. the acquired
right cannot be canceled by the courts. That is, the acquired right cannot be revoked or limited"
(Decision of the Constitutional Court of Ukraine, 2005).

The Constitution of Ukraine in the area of pensions is based on the concept of positive obligations
of the state, which "consist, in particular, in the proper regulation of relations in this area", while "the
amount of pensions, other types of social benefits and assistance, which are the main source of subsist-
ence, should be determined taking into account human needs, human dignity and other constitutional
values" (Decision of the Constitutional Court of Ukraine, 2022); the legislator, changing relations in
the field of pension provision in order to improve the social policy of the state by redistributing public
income, may not In particular, as the Constitutional Court of Ukraine insists, “changes in this area
must be sufficiently justified, carried out gradually, prudently and in a pre-considered manner, based
on objective criteria, be proportionate to the purpose of changing legal regulation, ensure a fair bal-
ance between the general interests of society and the duty to protect human rights, without violating
the essence of the right to social protection” (Decision of the Constitutional Court of Ukraine, 2019).
According to the Basic Law of Ukraine and the legal positions formulated by the Constitutional Court
of Ukraine, the Verkhovna Rada of Ukraine, in order to develop, specify and detail the provisions of
Articles 3, 8, part one of Article 24, Article 46 of the Basic Law of Ukraine, should regulate in laws
the grounds, procedure and conditions for indexation and recalculation of all types of pensions for all
groups of pensioners (Decision of the Constitutional Court of Ukraine, 2022).
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According to O. Kisil, within the framework of the welfare state, its social policy is aimed by leg-
islative means at "ensuring fair calculation of pensions, taking measures to increase pensions to the
real subsistence level, introducing a funded pension insurance system and state guarantees for saving
funds and receiving pensions in this system, strengthening control over the use of funds by the pen-
sion fund and liability for violations in this area" (Kisil O.Y., 2015, p. 316).

Thus, based on the above-mentioned legal positions of the Constitutional Court of Ukraine and
doctrinal positions of legal scholars, it is possible to formulate the essence of the legal principles of
the social state, which should be embodied in the content and structure of pension legislation. These
principles are, in particular 1) creation of conditions ensuring an adequate standard of living, free and
full development of a person as the highest social value, his life and health, honor and dignity; 2) jus-
tice and humanism; 3) direct effect and supremacy of the Constitution of Ukraine; 4) legal guarantees
of the right to a pension, its irrevocability and legal security; 5) legal certainty and related predictabil-
ity of legislative policy in the sphere of pensions; 6) fair calculation of pensions, implementation of
measures for gradual increase of pensions; 7) legal certainty of the grounds, procedure and conditions
for indexation and recalculation of all types of pensions for all groups of pensioners.

In our opinion, in addition to the above-mentioned legal principles of the welfare state, which must
be implemented in national pension legislation, there are a number of social standards applicable to
the pension sphere, which have been developed within the European Union. These are certain mini-
mum standards and norms enshrined in international legal acts at the universal, regional or interstate
level, guaranteed by international law and implemented in national legislation as legal guidelines for
pension provision (Mitsai M., 2018, p. 253). As is well known, the national pension system includes
an extensive network of pension payments, the level and amount of which often do not meet basic
social conditions and are far from European standards of a decent life. Therefore, the implementation
and practical application of international legal standards of pension provision allow to create a gen-
erally accepted, understandable and rationally justified system of priorities in this area and become
a solid basis for the formation of a balanced pension policy based on the international traditions of
the welfare state and taking into account economically sound positions in the field of pension provi-
sion (Klymenko A.L., 2019, p. 74). The researchers include such standards as (b) equality of rights
and opportunities, prohibition of discrimination against pensioners; (c) differentiation of the condi-
tions and level of pension provision from the level of wages and contributions to pension (state and
non-state) funds; (d) scientific and economic validity of pension standards, their orientation towards
ensuring the right to life and an adequate standard of living; (¢) immutability of the content and scope
of pension payments and services; (f) state guarantee of certain rights of a person in the area of pen-
sion (Klymenko A.L., 2019, p. 155).

From the formal legal point of view, it is the combination of national constitutional principles and
international legal (primarily European) standards of pension provision that constitutes the conceptual
and legal basis for the functioning of the welfare state, which should find its consistent substantive
and functional disclosure in the field of pension provision through the formation and implementation
of the corresponding pension legislation in Ukraine. At the same time, this combination should be
consistent and organic. An example of the opposite practice is, in particular, a certain inconsistency of
the Constitutional Court of Ukraine (Decision of the Constitutional Court of Ukraine, 2011; Decision
of the Constitutional Court of Ukraine, 2018) and the Supreme Court (Resolution of the Supreme
Court, 2018; Ruling of the Supreme Court, 2019) in formulating the possibilities of temporary restric-
tion of pension (and social) rights of citizens in legislation with reference to financial and economic
features and difficulties of their provision. For example, the Supreme Court noted the lack of uniform-
ity of judicial practice in the application of legislation in the recalculation of pensions (Resolution
of the Supreme Court, 2021), which is a dangerous symptom and a qualitative indicator of its weak
effectiveness in the legal protection of pension rights of Ukrainian citizens.
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Taking into account the above, including the provisions of the Constitution of Ukraine and the
legal positions of the Constitutional Court of Ukraine, it can be concluded that citizens have a con-
stitutional right to a pension, the content of which is determined both by the Constitution of Ukraine
and by laws. The Verkhovna Rada of Ukraine "shall carry out legislative regulation in the sphere
of pension policy of the State, observing the constitutional norms and principles" (Decision of the
Constitutional Court of Ukraine, 2023) of the welfare state, which are the starting point for the for-
mation and implementation of a balanced and promising pension policy of the State, consistent
with the main directions of socio-economic development of the country and the general approach to
strengthening the realization and protection of human rights.

The Verkhovna Rada of Ukraine, as the only legislative body (Article 75 of the Constitution of
Ukraine) authorized to adopt laws (Article 85(3)(1) of the Constitution of Ukraine) (Constitution
of Ukraine, 1996), is certainly obliged to implement these legal positions in its practical legislative
activity. At the same time, both the Parliament of Ukraine and the Ukrainian state as a whole "can-
not ignore social rights not only because it degrades the authority of the state, which is called the
social state, but also because the inaction of the state in ensuring social rights is unconstitutional”
(Kozyubra M., 2002, p. 60). Thus, "the transfer of the State's obligation to ensure that all persons who
have reached retirement age have a standard of living not lower than the subsistence minimum estab-
lished by law to the solidarity and savings system contradicts the principles of compulsory State pen-
sion insurance and the foundations of social protection" (Collection of legal positions, 2020, p. 26).
Thus, the failure of the state to provide an adequate legislative basis for the functioning of an effective
legal mechanism of pension provision will indicate the illusory nature of constitutional guarantees
of the right to social protection and the violation of a number of constitutional norms and principles
(Decision of the Constitutional Court of Ukraine, 2022).

Predictability and predictability of pension legislation are closely related to such qualities as
stability and consistency. In particular, legal scholars have already expressed the opinion that “in
order to ensure the efficiency and stability of the pension system, it is important to take into account
the need for systemic pension legislation” (Drozach L.V., 2023, p. 36). After all, the proper realiza-
tion of the right to pensions is objectively complicated by “the lack of systemic legislative regulation,
since the basic laws on these issues are mostly contradictory and inconsistent” (Mitsai M., 2017,
p. 96). We also agree with the opinion of a well-known expert in the field of pension law M. Shumyl
that only ““a properly chosen economic approach to the regulation of pension provision contributes
to social stability” (Shumilo M.M., 2016, p. 122). And vice versa: “giving legal form to economic
schemes in the field of pension provision that either do not meet market conditions or pursue popu-
list goals can lead to the collapse of the social sphere in general, social tension and have extremely
negative consequences in particular” (Shumilo M.M., 2016, p. 124). Thus, a well-known Ukrainian
constitutional scholar A. Krusian rightly emphasizes the urgency of improving pension (as well as
the entire body of social) legislation, in particular, improving the quality of laws and their enforce-
ability: meanwhile, “the adoption of laws whose provisions are not implemented and their gradual
increase may lead to a kind of ‘legal inflation’ — the depreciation of normative legal acts due to their
non-implementation, which is unacceptable in a democratic, legal, social state” (Krusyan A.R., 2012,
p. 38). It is the lack of a high-quality system of pension legislation that “always acts against citi-
zens and makes it impossible to realize their social rights enshrined in the Constitution of Ukraine”
(Skorobahayko A.V., 2020, p. 26), including the right to adequate pension provision.

One of the strategically important areas of the state's social policy in Ukraine is defined by law
as raising the level of pension provision (On approval, 2021). The ways to achieve this goal are as
follows: 1) raising the level of pension provision, in particular through annual indexation of pensions,
additional social benefits for pensioners over 75 years of age; 2) introduction of legislative changes to
increase the amount of pension payments, taking into account the recommendations of the ILO Social
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Security (Minimum Standards) Convention No. 102; 3) development and adoption of legislation
on the funded pension system (On approval, 2021). However, the implementation of these strategic
approaches in the “substance” of pension legislation is still problematic. This is due to the lack of
unified approaches to the legislative understanding of the essence, features, directions of legislative
policy in the pension sphere, incompleteness of the pension system reform, imperfection of legally
defined sources of pension funding, poor accessibility of the population to mechanisms of legal pro-
tection of their pension rights, complexity of legal mechanisms for the implementation, guarantee and
legal protection of these rights, complexity (sometimes confusion), contradictions and imperfection
of pension legislation (Mitsai M., 2017, p. 95).

At present, the structure of pension legislation lacks certainty at the regulatory level. For exam-
ple, part one of Article 4 of the Law of Ukraine “On Compulsory State Pension Insurance” states
that pension legislation is based on the Constitution of Ukraine and consists of the Fundamentals
of Legislation of Ukraine on Compulsory State Social Insurance, this Law, the Laws of Ukraine
“On Private Pension Provision”, “On the Status and Social Protection of Citizens Affected by the
Chernobyl Disaster”, “On Pension Provision for Persons Discharged from Military Service and Some
Other Laws of Ukraine” (On Compulsory State Pension Insurance, 2003). In fact, by defining the five
laws directly in this Law, the legislator gave them the meaning of starting, basic laws, but this was not
reflected in any way in the subsequent adjustment of their norms. The rule on the conformity of these
laws with other pension laws also did not stand up to criticism, since giving certain laws higher legal
force than others is not based on the provisions of the Constitution of Ukraine and is ignored in law
enforcement practice.

Subsequently, these problems were formalized in the structuring of pension legislation, for exam-
ple, the Laws of Ukraine “On Private Pension Provision” (On non-state pension provision, 2003),
“On Compulsory State Pension Insurance” (On Compulsory State Pension Insurance, 2003), “On
Measures to Legislatively Ensure Reform of the Pension System” (On measures to ensure legislative
support, 2011), “On Amendments to Certain Laws of Ukraine on the Appointment and Indexation
of Pensions” (On Amendments to Certain Laws of Ukraine, 2013), “On Prevention of Financial
Catastrophe and Creation of Preconditions for Economic Growth in Ukraine” (On Prevention,
2014), “On Amendments to Certain Legislative Acts of Ukraine” (On Amendments, 2015), “On the
Unfortunately, none of them was analyzed during its consideration and adoption by the Verkhovna
Rada of Ukraine for compliance with the legal principles of the welfare state, which led to numerous
legal defects in them. Meanwhile, such an analysis would be useful at least for the reason that as a
result of the emergence and implementation of these laws, the pension legislation of Ukraine began
to lose its ethical character, opened the way for the formation and development of non-state pension
legal relations, which put on the agenda the need to guarantee the pension rights of citizens in the
context of the functioning of the non-state pension provision segment.

The Law of Ukraine “On Compulsory State Pension Insurance” defined the basic principles of
compulsory state pension insurance (part one of Article 7) (On Compulsory State Pension Insurance,
2003), the analysis of which shows that they only partially covered the entire body of pension leg-
islation with their regulatory effect and partially corresponded to the principles of the welfare state.
In addition, the proclaimed principles of pension legislation, even if they formally coincided with
the principles of the welfare state, were often not systematically implemented in the content of this
Law and other pension laws (such as the principles of equality of insured persons in receiving pen-
sion benefits and fulfilling obligations to pay insurance contributions to the obligatory state pension
insurance, solidarity and subsidization in the PAYG system, publicity, transparency and accessibility
of the Pension Fund).

The existence of legal defects and conflicts in the pension laws was soon confirmed by the subse-
quent practice of reviewing the constitutionality of these laws by the Constitutional Court of Ukraine

74



Baltic Journal of Legal and Social Sciences, 2024 No. 3

and the growing volume of court practice in the administrative justice system in 2005-2014. In
particular, as a result of such ill-considered steps, maximum pension amounts were limited by law
and taxation of pension payments was established depending on their size. Both legislative innova-
tions were criticized as gross violations of the legal foundations of the welfare state and were subse-
quently declared unconstitutional (Decision of the Constitutional Court of Ukraine, 2018; Decision
of the Constitutional Court of Ukraine, 2016; Decision of the Constitutional Court of Ukraine, 2022;
Decision of the Constitutional Court of Ukraine, 2024).

Significant changes in the structure of pension legislation were introduced by Laws No. 1058-1V
and No. 1057-1V, which established a three-tier pension insurance system, with the first tier being
a solidarity pension insurance system based on the principles of solidarity and subsidization and
payment of pensions and social benefits at the expense of the Pension Fund; the second tier being a
funded pension insurance system based on the principles of accumulation of funds of insured persons
in the Accumulation Fund or in relevant non-governmental pension funds (Sokorynskyi Y.V., 2018,
p. 11). This system was based on the idea of transition from a pension provision system to a pension
insurance system based on the dependence of the pension amount on income and contributions to the
pension insurance system. This approach attempted to resolve long-standing political and ideological
contradictions between different conceptual approaches to pension reform in Ukraine (Legal prob-
lems of pension provision in Ukraine: monograph, 2012, p. 109).

At the same time, the introduced pension insurance system was assessed as generally consistent
with the principles of the welfare state and based on the best practices of developed foreign coun-
tries (Bila-Tiunova L.R., 2022, p. 58-61). Thus, it implemented one of the key principles of the
welfare state — the principle of solidarity, according to which "some citizens are provided for not at
the expense of their own financial savings, but at the expense of funds received in the form of social
contributions from the activities of the able-bodied population. In this way, this part of the citizenry
solidarizes with those citizens who, due to various circumstances, are totally or partially deprived of
the possibility of self-sufficiency. Thus, each individual (generation) makes a certain (solidarity) con-
tribution to the general welfare of the future through his or her work, so that society will always be
able to provide social support to a particular individual when the conditions for his or her retirement
are met (Legal problems of pension provision in Ukraine: monograph, 2012, p. 51; Yakoviuk L. V.,
2000, p. 104-105).

Nevertheless, despite high expectations from the implementation of these laws, their potential
has not been fully realized, as the second pillar of the pension system has not been introduced,
and only the first and partially the third pillar, the non-state pension system, are actually in oper-
ation (Skorobahatko A.V., 2023, p. 48; Furdak M.M., 2021, p. 176-183). The draft law of Ukraine
"On Accumulative Pension Provision" (Reg. No. 9212 dated 17.04.2023) was aimed at solv-
ing this problem, but for various reasons it was not supported by the Verkhovna Rada of Ukraine
(On Accumulative Pension Provision, 2023), so the problem remains unresolved.

As it can be seen, unlike some other areas of national legislation, structuring pension legislation
into regulations depending on their legal force will not have the desired cognitive effect (or rather,
such an effect will have limited cognitive capabilities), given that, despite the significant share of laws,
this area is still dominated both quantitatively and qualitatively by subordinate legislation issued by
various public authorities within their competence. On the other hand, the Constitution of Ukraine
itself formulates a vague approach to pension issues, which should be covered exclusively by a legal
act of higher legal force: 1) “pensions, other types of social payments and benefits that are the main
source of subsistence should ensure a standard of living not lower than the subsistence minimum
established by law” (part three of Article 46 of the Constitution of Ukraine) (Constitution of Ukraine,
1996); 2) “forms and types of pension provision” are determined exclusively by laws (paragraph 6
of part one of Article 92 of the Basic Law of Ukraine) (Constitution of Ukraine, 1996). This legal
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approach, in our opinion, loses the substantive certainty of the distinction between laws and bylaws
in the field of pension provision.

For example, the provision of pensions for persons discharged from military service and certain
other persons is carried out in accordance with the Law of Ukraine "On Provision of Pensions for
Persons Discharged from Military Service and Certain Other Persons" (hereinafter — Law No. 2262),
which establishes the conditions, norms and procedure for provision of pensions for military per-
sonnel (On Pension Provision, 1992). Article 63 of Law No. 2262 (as amended in 2017) stipulates
that all pensions granted under this Law are subject to recalculation in connection with the increase
of financial support for the relevant categories of military personnel entitled to pensions under this
Law, under the conditions, in the manner and in the amount provided by the Cabinet of Ministers of
Ukraine (On Pension Provision, 1992). On February 21, 2018, the Cabinet of Ministers of Ukraine
adopted Resolution No. 103 "On Recalculation of Pensions for Persons Discharged from Military
Service and Certain Other Categories of Persons" (hereinafter — Resolution No. 103) (On recalcu-
lation of pensions, 2018), which led to a systematic violation of the rights of the above-mentioned
category of pensioners. Former police officers have been paid the recalculated pension in full since
January 1, 2018 and are entitled to the payment of the recalculated pension for the period from
January 1, 2016 to December 31, 2017 in accordance with the procedure established by Resolution
No. 103, while former military personnel will be paid in stages from 2018 to 2019 (the period of
gradual recalculation of pensions in the amount of 50 and 75 percent), and the corresponding addi-
tional payment of underpaid amounts of the recalculated pension for the period from January 1, 2018
is not provided for by Resolution No. 103 at all. In addition, Resolution No. 103 actually introduced
a legislative imbalance in the amount of pensions for former military personnel and police officers
(Clarification on problematic issues).

The way to resolve the conflict between laws and bylaws in the structure of pension legislation is
either a doctrinal interpretation of the range of issues that should be regulated at the level of laws, or
the establishment of an exclusive subject matter area for their regulation in the laws themselves. Thus,
according to researchers, “only laws on pension provision determine: types of pension provision;
conditions of participation in the pension system or its levels; retirement age for men and women,
upon reaching which a person is entitled to pension payments; sources of funds allocated for pen-
sion provision; conditions, norms and procedure for pension provision; organization and procedure
for management in the pension system” (Andriyiv V.M., Kuchma O.L., Sinyova L.M., 2018, p. 214;
Humeniuk V.E., 2021, p. 43).

A slightly different approach is found in pension legislation. Thus, according to part three of
Article 4 of the Law of Ukraine “On Compulsory State Pension Insurance”, it is established that
only laws on pension provision determine: types of pension provision; conditions of participation
in the pension system or its levels; retirement age for men and women at which a person is entitled
to receive pension payments; sources of funds allocated for pension provision; conditions, norms
and procedure for pension provision; organization and procedure for management in the pension
system (On Compulsory State Pension Insurance, 2003). However, the Law itself contradicts the
above wording. Its Article 5 defines the range of issues regulated exclusively by this Law, namely:
the principles and structure of the system of compulsory state pension insurance; the range of persons
subject to compulsory state pension insurance; types of pension payments; conditions for acquiring
the right and the procedure for determining the amount of pension payments; retirement age for men
and women, upon reaching which a person is entitled to an old-age pension; the minimum amount
of an old-age pension; the procedure for making pension payments under the compulsory state pen-
sion insurance (On Compulsory State Pension Insurance, 2003). Comparing the content of Articles 4
and 5 of this Law, one can see diametrically opposite approaches applied in the same law, each of
which covers a different range of pension legal relations that should be regulated exclusively by laws.
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We believe that both proposed approaches are not ideal and do not rely on clearly defined formal-
ized criteria. Therefore, the issue of criterion-based differentiation of legal acts according to their
legal force in the system of pension legislation is of crucial importance. Without solving this problem,
it is impossible to clearly define the substantive limits of regulation of pension relations at the legisla-
tive level, which may be subject to arbitrary revision by the legislator at any time. The vagueness of
the distinction between legislative and regulatory "blocks" in the pension legislation of Ukraine does
not contribute to the proper realization and guarantee of protection of pension rights of an individual:
it is all too common that regulatory acts de facto dominate the process of law enforcement, despite the
obvious inconsistency of their provisions with legal norms of higher legal force.

It should also be noted that pension legislation is structured as an objectification of the process of
realizing the right to a pension, which, unlike natural human rights, is not given at birth; a person must
perform certain actions provided for by law in order to secure this right — to participate in pension
insurance (Shumylo M.M., 2016, p. 242). Therefore, this legislation is more characterized by such a
phenomenon as proceduralism, which indicates the presence of certain logically and legally separate
stages in the course of realization of pension legal relations, or rather their system. In connection
with the above, we propose to choose the stage criterion as a criterion for structuring the system of
pension legislation, distinguishing pension and insurance, procedural and organizational, pension
and security, procedural and protective regulations in this area, which to some extent will correspond
to the types of pension legal relations structured by M. Shumyl (Shumylo M.M., 2016, p. 241-242).

The structure of the pension legislation of Ukraine has significant features, which consist, first of
all, in the absence of a single codifying legal act (such as a code or a law), which would be created by
systematizing the rules of pension law, would contain certain general principles on the basis of which
pension relations would be comprehensively regulated, ensuring the stability of legal regulation in the
field of pension provision (Part One of Article 11 of the Law of Ukraine "On Legislation") (On lawmak-
ing activity, 2023). Thus, such a structure today is not monocentric, but rather polycentric, unlike the
civil and civil procedural, budgetary and tax, criminal and criminal procedural, economic and economic
procedural legislation of Ukraine, where single-sector legislative acts are centered around one code.

For a certain period of time the Law of Ukraine "On Pensions" No. 1788-XII (On Pension
Provision, 1992) "claimed" to be the systemic codifying legislative act in the field of pensions, which
formulated the general principles of pensions, defined the types of state pensions (labor and social
pensions), the basic requirements for the calculation of the length of service, pensions, their accrual,
payment and recalculation, etc. However, it did not have time to be adopted. However, it did not have
time to acquire such a role due to the gradual differentiation of the legal regulation of pension rela-
tions, which was marked by the adoption of the Laws of Ukraine "On Pension Provision for Persons
Discharged from Military Service and Some Other Persons" (On Pension Provision, 1992), "On the
Status and Social Protection of Citizens Affected by the Chornobyl Disaster" (On the Status and
Social Protection, 1991), "On Compulsory State Pension Insurance" (On Compulsory State Pension
Insurance, 2003), "On Measures for Legislative Securing of the Reform of the Pension System"
(On measures to ensure legislative support, 2011), etc. As the above analysis has shown, the Law of
Ukraine "On obligatory state pension insurance" (On Compulsory State Pension Insurance, 2003)
began to claim this role, although due to numerous amendments it soon became a conglomerate
of multidirectional legal regulations, often contradicting pension relations. From a doctrinal point
of view, this law cannot play the role of a systemic act in the system of pension legislation, and in
view of its subject matter limitations, as reflected in its title.

In fact, gradually the unity of legal regulation of pension relations was lost. Instead, the tendency
to deepen the differentiation of legislative regulation began to dominate. As T. Didkovska notes,
“the unity of pension provision consists in a single content, a single essence, a single purpose, and
common principles of pension provision. With the help of unity, the vector in the direction and within
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which pension provision should be carried out is determined; the purpose of pension provision is
achieved — to meet the vital needs of employees entitled to receive pensions, guaranteeing them
the exercise of this right, state protection and protection of the rights of pensioners, fulfillment of the
relevant obligation of the state to the citizen for participation in the social and production process”
(Didkovska T.O., 2008, p. 319). However, we cannot agree with the researcher's conclusion that “unity
gives rise to differentiation” (Didkovska T.O., 2008, p. 319). On the contrary, differentiation is not
so much a “specification and individualization of general prescriptions and norms” (Didkovska T.O.,
2008, p. 319), but rather — in the context of pension legislation — an attempt to create autonomous
models of legislative regulation of pension provision for certain groups of persons according to cer-
tain criteria (peculiarities of social status, age, gender, nature and complexity of work, significance of
their contribution to the development of the economy or socio-cultural sector, etc.)

In practice, the differentiation of pension provision soon began to take place through the inclusion
of special pension provisions in certain status laws, such as the Law on the Status and Social Protection
of Citizens Affected by the Chornobyl Disaster (On the Status and Social Protection, 1991), the Law
on Pensions (On Pension Provision, 1991), the Law on Pensions for Persons Discharged from Military
Service and Some Other Persons (On Pension Provision for Persons Discharged, 1992), the Law on
the Status of a Member of Parliament of Ukraine (On the Status of the People's Deputy of Ukraine,
1993), the Law on the Status of War Veterans, Guarantees of Their Social Protection” (On the Status
of War Veterans, 1993), ‘On Civil Service’ (On Civil Service, 1993), ‘On Forensic Examination’ (On
Forensic Expertise, 1994), ‘On the National Bank of Ukraine’ (On the National Bank of Ukraine, 1999),
‘On Pensions for Special Services to Ukraine’ (On Pensions for Special Services to Ukraine, 2000),
‘On Service in Local Self-Government Bodies’ (On Service in Local Self-Government Bodies, 2001),
“On Diplomatic Service” (On Diplomatic Service, 2002), ‘On Compulsory State Pension Insurance’
(On Compulsory State Pension Insurance, 2003), ‘On Increasing the Prestige of Mining Labor’ (On
raising the prestige of mining labor, 2008), ‘On the Cabinet of Ministers of Ukraine’ (On the Cabinet
of Ministers of Ukraine, 2014), ‘On the Prosecutor's Office’ (On the Prosecutor's Office, 2015), etc.

In the national legal science, attempts have been made to substantiate the in-depth differentiation of
legislative regulation of pension provision for certain groups of persons by both objective and subjec-
tive factors (Kolesnik-Omelchenko T.V., 2012, p. 126-130; Skorobahatko A.V., 2014, p. 409-412).
However, over time, a purely subjective approach began to dominate in the practice of legislative
activity, which resulted in a deepened and, in our opinion, excessive differentiation of legislative
regulation of pension provision for certain social groups, which were singled out by the legislator on
the basis of its “discretion and expediency in the implementation of social policy” (Dissenting opin-
ion of Judge of the Constitutional Court of Ukraine Slidenko I.D.). Obviously, such a differentiated
approach was applied by the legislator taking into account the following approaches: 1) the respective
social groups have a special status; 2) the application of general norms of the Constitution of Ukraine
is inadmissible in relation to them; 3) their special social status is nothing more than a benefit pro-
vided by the state for certain reasons (for example, harmful working conditions) (Dissenting opinion
of Judge of the Constitutional Court of Ukraine Slidenko 1.D.). These reasons have led to excessive
dispersion of legislative regulation of pension provision for certain groups of persons, which not only
complicated the understanding of the pension system for ordinary citizens (M. Shumylo called this
phenomenon “inflation of pension legislation) (Sokorynskyi Y.V., 2018, p. 12), but also led to addi-
tional conflicts in the course of law enforcement.

For a long time, it was believed that “the practice of legislative preferences is generally consistent
with democratic governance and the principles of a liberal economy” (Dissenting opinion of Judge of
the Constitutional Court of Ukraine Slidenko 1.D.). It is worth noting that in the course of the pension
reform, the Law of Ukraine “On Amendments to Certain Legislative Acts on Increasing Pensions”
of October 3, 2017, No. 2148-VIII (On Amendments, 2017) was adopted, which “significantly
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affected the further restriction of special pensions and further narrowing of differentiation in pen-
sions” (Skorobahatko A.V., 2023, p. 49). In fact, it showed a reverse trend in the structuring of pen-
sion legislation — toward unification. This Law had a positive impact on further limiting special
pensions and restricting differentiation in pensions, established a new formula for annual indexation
(recalculation) of pensions to protect them from inflation, abolished restrictions on the amount of
pensions for working pensioners, and canceled the reduction of pensions for those women who had
exercised the right to early retirement before January 1, 2015 (Skorobahatko A.V., 2023, p. 48). At the
same time, certain social groups still retained separate legal regimes of pension provision, i.e. pension
unification did not become complete, but only more balanced and less similar to the “distribution of
privileges” (Skorobahatko A.V., 2023, p. 49), which obviously does not fully correlate with the legal
principles of the welfare state. Therefore, according to scholars, “the adoption of the new basic law
did not resolve the issue of unification of pension legislation and did not solve the problem of unfair
differentiation in pension provision” (Skorobahatko A.V., 2023, p. 48). Therefore, as before, pensions
are granted according to the norms of more than 20 special laws (Skorobahatko A.V., 2023, p. 48),
which does not contribute to their adequate perception and proper enforcement. For example, it is
unacceptable and socially harmful that every fifth pensioner does not know on what basis their pen-
sion is calculated, whether they are entitled to a pension supplement, etc. (Legal problems of pension
provision in Ukraine: monograph, 2012, p. 115). In recent decades, pension legislation in Ukraine
has “turned into a complex labyrinth of legal matter, from which even employees of the Pension Fund
and judges who resolve pension disputes of citizens sometimes cannot find a way out” (Legal prob-
lems of pension provision in Ukraine: monograph, 2012, p. 118).

In our opinion, when addressing the issue of differentiated legal regulation of general and spe-
cial pensions at the level of laws, one should be guided exclusively by the constitutional prere-
quisites for the introduction of special legal regulation. In this sense, the legal position formulated
by the Constitutional Court of Ukraine in its decision of July 17, 2018, No. 6-R/2018, is doctri-
nally important: "Taking into account the essence of Article 16 of the Constitution of Ukraine, ...
the enshrinement of the State's obligation under it in Section I 'General Principles' of the Constitution
of Ukraine indicates the fundamental nature of this obligation and the need to distinguish the category
of Ukrainian citizens who suffered as a result of the Chornobyl disaster and, due to the extraordinary
scale of its impact, require additional guarantees of social protection (Decision of the Constitutional
Court of Ukraine, 2018). Constitutional peculiarities of the social and legal status of certain categories
of Ukrainian citizens may serve as sufficient and necessary legal grounds for the introduction of spe-
cial legislative regulation of their pensions. All other cases require a moderate legislative approach
that would not violate the principles of social justice as one of the key features of the welfare state
proclaimed by Ukraine.

Finally, we would like to draw attention to another important circumstance that is of paramount
importance for the further structuring of pension legislation in Ukraine. Such structuring is cur-
rently taking place outside strategically defined, socially acceptable legal guidelines, such as those
set forth in the 2005 Pension System Development Strategy (On Approval of the Pension System
Development Strategy, 2005) and the 2009 Concept for Further Pension Reform (On Approval of the
Concept of Further Pension Reform, 2009). Meanwhile, the modernization and effectiveness of the
pension system and pension legislation cannot be carried out chaotically without an appropriate
strategy (Legal problems of pension provision in Ukraine: monograph, 2012, p. 122), and “pension
reform itself should be part of a strategy to support the population in the face of economic challenges
and war” (Drozach L.V., 2023, p. 37).

On the contrary, prolonged strategic uncertainty hinders the development of unified legal
approaches to complete the structuring of the modern system of pension legislation and its internal
structure on the basis of the welfare state. Excessive expectations from legislative changes and a
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certain "pension legal idealism" (although the legislation is incapable of filling the state budget and
increasing revenues to the Pension Fund of Ukraine), unfair differentiation of general and "special"
pensions (the latter are currently ten times higher than the average old-age pension), which are often
perceived as unjustified social privileges of certain groups of the population, and the delay in restor-
ing justice in determining pension payments are acutely perceived, blocking the development of a
unified legal framework for the pension system.

Conclusions. In the theoretical and legal dimension, the formation and development of the sys-
tem of pension legislation reflects the system-wide legal regularity of strengthening the determining
(guiding) influence of key legal concepts and principles of legal regulation on the development of
large systemic formations in the field of law (branches of law and legislation, institutions of law and
legislation, etc.).

This pattern is fully realized in the structuring, reform and functioning of the system of pension
legislation of Ukraine, which objectifies the general social needs of an individual and society for pen-
sion provision and constitutes a regulatory "cross section" of the state pension system as a whole.

This structuring takes place against the background of active reform of the national pension leg-
islation and represents an appropriate and natural process of systematic changes with simultaneous
attempts to stabilize the regulatory material that is part of the structure of this branch of Ukrainian
legislation.

The main guiding principle of pension legislation in Ukraine is the constitutionally defined con-
cept of the welfare state, the legal principles of which are embodied in the content and structure of
pension legislation.

The consistent and systematic implementation of this concept in the content, orientation and struc-
ture of pension legislation is guided by the following legislative acts 1) the Constitution of Ukraine
itself, which performs an important legal orientation function in relation to pension legislation in
terms of the state's implementation of positive obligations in the social sphere, 2) legal positions of
the Constitutional Court of Ukraine and courts of general jurisdiction (primarily the Supreme Court,
which performs the function of ensuring the unity and uniformity of judicial practice in the field of
pension disputes), which specify the legal significance of the concept of the welfare state in such a
subject area as the system of pension legislation, as well as

The main legal principles of the social state embodied in the structure and content of the pension
legislation of Ukraine are 1) creation of conditions ensuring an adequate standard of living, free and
full development of a person as the highest social value, his life and health, honor and dignity; 2) jus-
tice and humanism; 3) direct effect and supremacy of the Constitution of Ukraine; 4) legal guarantees
of the right to a pension, its irrevocability and legal protection; 5) legal certainty and related predicta-
bility of legislative policy in the sphere of pensions; 6) fair calculation of pensions, implementation of
measures for gradual increase of pensions; 7) legal certainty of the grounds, procedure and conditions
for indexation and recalculation of all types of pensions for all groups of pensioners.

Difficulties in the implementation of these principles of the above legal concept in the structure and
content of pension legislation are determined by the following factors: contradictions in the interpre-
tation of the content of this concept; a combination of trends towards unification and differentiation
in the structure of pension legislation, which has not yet resulted in the establishment of the optimal
state of such combination; uncertainty of strategic guidelines for the development of pension legis-
lation at the level of adoption of programmatic normative documents by the subjects of higher state
power; instability, inconsistency and lack of consistency in the implementation of pension legislation.

Taking into account the analyzed state of structuring and development of pension legislation, the
further implementation of the legal foundations of the social state in the structure of this branch of
national legislation is seen on the way to further constitutionalization of this process, the rational and
scientifically based determination of strategic priorities for the further implementation of pension
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reform in Ukraine on the paths of unification and adaptation of the best world (primarily European)
practices of pension provision and relevant international legal standards, formation and implementa-
tion of socially oriented pension policy.

10.

I1.

12.

References:

. Andriyiv V. M., Kuchma O. L., Sinyova L. M. (2018) Pensijne zabezpechennya u solidarnomu rivni

zagal 'noobov'yazkovogo derzhavnogo pensijnogo: monografiya [Pension provision in the solidarity
level of compulsory state pension insurance: monograph]. Kyiv: Maslakov [in Ukrainian].
Bila-Tiunova L. R. (2022) Pensijna sy stema Ukrayiny" ta dosvid svitovoyi prakty 'ky' [Pension sys-
tem of Ukraine and the experience of world practice]. Juris Europensis Scientia, issue 1, pp. 58—61
[in Ukrainian].

Buryachenko O. E. (2017) Pensijna sy stema v Ukrayini: istoriya stanovlennya i teorety chni zasady’
rozvy tku na suchasnomu etapi nacional nogo derzhavotvorennya: dy's. ... kand. nauk z derzhavnogo
upravlinnya : 25.00.01 — teoriya ta istoriya derzhavnogo upravlinnya. Nacional na akademiya der-
zhavnogo upravlinnya pry’ Prezy'dentovi Ukrayiny', Odes'ky'j regional ny'j insty tut derzhavnogo
upravlinnya [Pension system in Ukraine: history of formation and theoretical foundations of devel-
opment at the present stage of national state-building: PhD in Public Administration: 25.00.01 —
theory and history of public administration. National Academy for Public Administration under the
President of Ukraine, Odesa Regional Institute of Public Administration]. Odessa [in Ukrainian].
Clarification on problematic issues of pension provision for persons discharged from military ser-
vice. Retrieved from: https://www.ombudsman.gov.ua/storage/app/media/pensiyne-zabezpechen-
nya.pdf (accessed 10 July 2024) [in Ukrainian].

Didkovska T. O. (2008) Dy ferenciaciya pensijnogo zabezpechennya stosovno pracivny kiv, shho
pracyuyut' na robotax zi shkidly' vy 'my" ta vazhky 'my' umovamy" praci [Differentiation of pension
provision in relation to employees working in harmful and difficult working conditions] Bulletin
of Kharkiv National University of Internal Affairs, issue 40, pp. 319-322 [in Ukrainian].

Didkovska T. O. (2008) Pensijne zabezpechennya pracivny kiv na robotax zi shkidly'vy'my’ ta
vazhky'my' umovamy" praci : avtoref. dy's. ... kand. yury'd. nauk : 12.00.05. Xark. nacz. un-t
vnutr. sprav [Pension provision of employees working in harmful and difficult working conditions:
PhD thesis: 12.00.05]. Kharkiv National University of Internal Affairs [in Ukrainian].

Drozach L. V. (2023) Ponyattya ta osobly vosti pensijnogo zabezpechennya v Ukrayini [ The concept
and features of pension provision in Ukraine] Kyiv Journal of Law, no. 4, pp. 32-38 [in Ukrainian].
Fakas 1. B. (2012) Pry'jnyattya pensijnogo kodeksu Ukrayiny' — nagal'na neobxidnist" s’ogo-
dennya. Teorety chni ta prakty chni problemy" zabezpechennya stalogo rozvy tku derzhavnosti ta
prava : mater. mizhnar. nauk. konf. (Odesa, 30 ly'stopada 2012 r.) T. 1 / vidp. za vy pusk d.yu.n., prof.
V. M. Dr’omin ; Nacion. un-t «Odes'ka yury'dy chna akademiya» [Adoption of the Pension Code of
Ukraine is an urgent need of the present. Theoretical and practical problems of ensuring the sustain-
able development of statehood and law : materials of the international scientific conference (Odesa,
November 30, 2012) Vol. 1 / responsible for the issue of Doctor of Law, Professor V. M. Dremin ;
National University “Odesa Law Academy’’]. Odesa: Phoenix, pp. 667—-669 [in Ukrainian].

Furdak M. M. (2021) Sy'stema pensijnogo zabezpechennya v Ukrayini — deyaki aspekty” reformu-
vannya [Pension system in Ukraine — some aspects of reforming] Businessinform, no. 6, pp. 176-183
[in Ukrainian].

Furdychko L. E. (2012) Suchasny’j stan i reformuvannya sy stemy’ pensijnogo zabezpechennya
Ukrayiny' [Current state and reform of the pension system of Ukraine] Bulletin of the University
of Banking, no. 2 (14), pp. 5761 [in Ukrainian].

Humeniuk V. E. (2021) Napryamy" vdoskonalennya zakonodavchoyi bazy" publichnogo upravlinnya
u sferi pensijnogo zabezpechennya v Ukrayini [ Directions for improving the legislative framework
of public administration in the field of pension provision in Ukraine] Scientific notes of Vernadsky
TSU. Series: legal sciences, vol. 32 (71), no. 2, pp. 41-46 [in Ukrainian].

Inshin M.1., Sirokha D.I. (2015) Social'na derzhava : sutnist’ 1 perspekty'vy'. Aktual ni problemy’
social nogo prava: zbirny 'k materialiv uchasny kiv vseukrayins'ky'x social ny'x program (zaxodiv)

81



Baltic Journal of Legal and Social Sciences, 2024 No. 3

13.

14.

15.

16.

17.

18.

19.

20.

21.

22.

VGOI «Insty'tut reabilitaciyi ta social'ny'x texnologij» u 2014 r. / Za zagal noyu redakciyeyu
M.I. Inshy'na, V.L. Kostyuka, V.O. Popelyushka [Social state: essence and prospects. Actual
problems of social law: a collection of materials of participants of all-Ukrainian social programs
(events) of the All-Ukrainian NGO “Institute of Rehabilitation and Social Technologies” in 2014 /
edited by M.I. Inshyn, V.L. Kostiuk, V.O. Popelushka]. Kyiv: PCHRI “IR ST Ukraine”, pp. 17-21
[in Ukrainian].

Khutorian N.M., Vyshnovetska S.V., Drizhchana S.V., Inshyn M.I., Kravchuk T.V., Korobenko N.P.,
Lavriv O.Y., Lazor L.I, Simutina Y.V., Stadnyk M.P., Skorobahayko A.V., Tatarenko H.V.,
Shvets V.O., Shumylo M.M. (2012) / edited by Doctor of Law, Professor N.M. Khutoryan. Pravovi
problemy" pensijnogo zabezpechennya v Ukrayini : monografiya [Legal problems of pension provi-
sion in Ukraine: a monograph]. Kyiv: In Jure [in Ukrainian].

Khrystova H. O. (2013) Formuvannya doktry'ny’ pozy'ty vny'x zobov'yazan' derzhavy’
Yevropejs'ky'm sudom z prav lyudy'ny'. Pravove zabezpechennya efekty vnogo vy'konannya
rishen’ 1 zastosuvannya prakty'ky' Yevropejs'kogo sudu z prav lyudy ny' : mater. 2-y1 Mizhnar.
nauk.-prakt. konf. (Odesa, 20-21 veresnya 2013 r.) / zared. S. V. Kivalova ; NU «OYuA» [Formation
of the Doctrine of Positive State Obligations by the European Court of Human Rights. Legal sup-
port for the effective execution of decisions and application of the case law of the European Court
of Human Rights: materials of the 2nd International Scientific Conference. of the 2nd International
Scientific and Practical Conference (Odesa, September 20-21, 2013) / edited by S. Kivalov; National
University “OJA”]. Odesa: Phoenix, pp. 105-119 [in Ukrainian].

Kisil O. Y. (2015) Nalezhne pensijne zabezpechennya yak oznaka social noyi derzhavy'. Suchasni
problemy" trudovogo ta pensijnogo zakonodavstva : materialy’ IV Vseukrayins'koyi nauk.-prakt.
konf. (m. Xarkiv, 27 ly'stopada 2015 r.) ; za zag. red. K. Yu. Mel'ny'ka / MVS Ukrayiny", Xark.
nacz. un-t voutr. sprav. [Adequate pension provision as a sign of the welfare state. Modern problems
of labor and pension legislation: materials of the IV All-Ukrainian scientific and practical confer-
ence (Kharkiv, November 27, 2015); edited by K. Melnyk / Ministry of Internal Affairs of Ukraine,
Kharkiv National University of Internal Affairs]. Kharkiv: Kharkiv National University of Internal
Affairs, pp. 313316 [in Ukrainian].

Klymenko A. L. (2019) Standarty’ i garantiyi social ' nogo zabezpechennya: mizhnarodno-pravo-
vy'j 1 vitchy ' znyany'j kontekst [Standards and guarantees of social security: international legal and
domestic context: monograph]. Kharkiv: Yurait [in Ukrainian].

Kolesnik-Omelchenko T. V. (2012) Shhodo pidstav dy " ferenciaciyi pensijnogo zabezpechennya gro-
madyan [On the grounds of differentiation of pension provision of citizens] Law and Society, no. 1,
pp- 126—-130. [in Ukrainian].

Kolomiyets L. V. (2019) Strategiya stalogo rozvy tku: navch. posibny'k [Sustainable development
strategy: a textbook]. Kropyvnytskyi: Central Ukrainian National Technical University [in Ukrainian].
Kolotik A. S. (2011) Pravove regulyuvannya special nogo pensijnogo zabezpechennya v Ukrayini:
avtoref. dy's. ... kand. yury'd. nauk : 12.00.05 “Trudove pravo; pravo social nogo zabezpechennya”.
Nacz. yury'd. akademiya imeni Yaroslava Mudrogo [Legal regulation of special pension provision
in Ukraine: PhD thesis: 12.00.05 “Labor law; social security law”. Yaroslav Mudryi National Law
Academy]. Kharkiv [in Ukrainian].

Konsty'tuciya Ukrayiny' vid 28 chervnya 1996 roku no. 254k/96-VR [Constitution of Ukraine
of June 28, 1996, no. 254k/96-VR]. Vidomosti Verkhovnoi Rady Ukrayiny, 1996, no. 30, pp. 141
[in Ukrainian].

Kostiuk V. L. (2017) Pensijne pravo v umovax s ogodennya : naukovo-teorety chny'j aspect
[Pension law in the modern conditions: scientific and theoretical aspect]. Social Law, no. 1, pp. 17-27
[in Ukrainian].

Kostiuk V. L., Melnyk V. P. (2015) Profesijni pensiyi : problemy’, vy'kly'ky" ta perspekty'vy".
Suchasni problemy" trudovogo ta pensijnogo zakonodavstva : materialy” IV Vseukrayins'koyi nauk.-
prakt. konf. (m. Xarkiv, 27 ly'stopada 2015 r.) ; za zag. red. K. Yu. Mel'ny 'ka / MVS Ukrayiny",
Xark. nacz. un-t vnutr. Sprav [Professional pensions: problems, challenges and prospects. Modern

82



Baltic Journal of Legal and Social Sciences, 2024 No. 3

problems of labor and pension legislation : materials of the IV All-Ukrainian scientific and practi-
cal conference (Kharkiv, November 27, 2015); edited by K. Melnyk / Ministry of Internal Affairs
of Ukraine, Kharkiv National University of Internal Affairs]. Kharkiv: KHNUIA, pp. 248-252
[in Ukrainian].

23. Kostiuk V. L., Melnyk O. Y. (2017) Yevropejs'ky'j kodeks social nogo zabezpechennya u konteksti
novitn'oyi modeli dzherel prava : problemy" ta tendenciyi. Trady ciyi ta novaciyi yury dy chnoyi
nauky': my nule, suchasnist’, majbutnye: materialy’ Mizhnarodnoyi naukovo-prakty'chnoyi konfer-
enciyi (m. Odesa, 19 travnya 2017 roku) : u 2-x t. / vidp. red. G. O. Ul'yanova [The European Code
of Social Security in the Context of the Newest Model of Sources of Law: Problems and Trends.
Traditions and innovations of legal science: past, present, future: materials of the International
Scientific and Practical Conference (Odesa, May 19, 2017): in 2 volumes / edited by G.O. Ulyanov].
Odesa: Helvetica, vol. 1, pp. 532-535 [in Ukrainian].

24. Kozyubra M. (2002) Pry'roda social ny'x prav lyudy'ny" ta osobly vosti yix realizaciyi [ The nature
of social human rights and peculiarities of their realization] Bulletin of the Constitutional Court
of Ukraine, no. 5, pp. 57-61 [in Ukrainian].

25. Krusyan A. R. (2012) Ukrayina yak social ' na derzhava : konceptual ni polozhennya ta konsty tuci-
Jno-pravovi realiyi. Aktual ni problemy" polity'ky" : zb. nauk. pr. / redkol.: S.V. Kivalov (golov. red.),
L.I. Kormy ch (zast. golov. red.), M.A. Pol'ovy'j (vidp. sekr.) [ta in.] ; NU «OYuA», Pivdennoukr.
centr gender. Problem [Ukraine as a social state: conceptual provisions and constitutional and legal
realities. Actual problems of politics : a collection of scientific papers / edited by S.V. Kivalov (chief
editor), L.I. Kormych (deputy chief editor), M.A. Polevyi (deputy secretary) [and others] ; National
University “OUA”, South Ukrainian Center for Gender Issues]. Odesa: Phoenix, issue 44, pp. 3547
[in Ukrainian].

26. Kry'minologichna xaraktery'sty'ka ta zapobigannya kry minal ny'm pravoporushennyam u sferi
pensijnogo zabezpechennya v Ukrayini : navch. posibny 'k (2022) / [O.M. Dzhuzha, D.M. Ty chy na,
L.V. Sorokina] [Criminological characteristics and prevention of criminal offenses in the field of
pension provision in Ukraine: a textbook / [O.M. Dzhuzha, D.M. Tychyna, L.V. Sorokina]. Kyiv :
National Academy of Internal Affairs [in Ukrainian].

27.Kuchma O. L. (2016) Perspekty'vy" sy stematy zaciyi zakonodavstva u sferi social nogo straxuvan-
nya [Prospects for systematization of legislation in the field of social insurance]. University scientific
notes, no. 59, pp. 218-224 [in Ukrainian].

28. Melnyk V. (2016) Pensiyi po invalidnosti u pensijnomu straxuvanni: teorety ko-pravovy'j aspect
[Disability pensions in pension insurance: theoretical and legal aspect]. Journal of the National
University of Ostroh Academy. Series “Law”, Ne 2(14). Retrieved from: http://lj.0a.edu.ua/articles/
2016/n2/16mvptpa.pdf (accessed 10 July 2024) [in Ukrainian].

29. Mitsai M. (2018) Mizhnarodni social 'ni standarty” v sy stemi dzherel pensijnogo prava Ukrayiny"
[International social standards in the system of sources of pension law of Ukraine]. Public Law,
no. 2(30), pp. 247-255 [in Ukrainian].

30. Mitsai M. (2017) Pravo na pensijne zabezpechennya v umovax social noyi derzhavy' : ponyattya,
oznaky", tendenciyi rozvy tku [The right to pension provision in a welfare state: concept, features,
development trends]. Entrepreneurship, economy and law, no. 10, pp. 95-99 [in Ukrainian].

31. Okrema dumka suddi Konsty tucijnogo Sudu Ukrayiny’ Slidenka I.D. stosovno Rishennya
Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty tucijny'my’ podannyamy' 45 narodny'x
deputativ Ukrayiny' shhodo vidpovidnosti Konsty tuciyi Ukrayiny' (konsty tucijnosti) okremy x
polozhen™ Zakonu Ukrayiny" "Pro pensijne zabezpechennya" ta 48 narodny'x deputativ Ukrayiny"
shhodo vidpovidnosti Konsty tuciyi Ukrayiny® (konsty tucijnosti) okremy'x polozhen™ zakoniv
Ukrayiny’ "Pro pensijne zabezpechennya", "Pro status i social'ny’j zaxy'st gromadyan, yaki
postrazhdaly” vnaslidok Chornoby'l's'koyi katastrofy'", "Pro pensijne zabezpechennya osib,
zvil'neny'x z vijs'kovoyi sluzhby’, ta deyaky'x inshy'x osib", "Pro derzhavnu sluzhbu", "Pro

m "

sudovu eksperty zu", "Pro Nacional'ny'j bank Ukrayiny'", "Pro sluzhbu v organax miscevogo

nmeon

samovryaduvannya", "Pro status narodnogo deputata Ukrayiny™", "Pro dy plomaty chnu sluzhbu",

&3



Baltic Journal of Legal and Social Sciences, 2024 No. 3

32.

33.

34.

35.

36.

37.

38.

39.

40.

41.

42.

"Pro zagal noobov'yazkove derzhavne pensijne straxuvannya", "Pro Kabinet Ministriv Ukrayiny™",
"Pro prokuraturu", a takozh Polozhennya pro pomichny ka-konsul'tanta narodnogo deputata
Ukrayiny’, zatverdzhenogo Postanovoyu Verxovnoyi Rady" Ukrayiny" vid 13 zhovtnya 1995 roku
# 379/95-VR [Dissenting opinion of Judge of the Constitutional Court of Ukraine Slidenko I.D. on
the Decision of the Constitutional Court of Ukraine in the case on constitutional petitions of 45 MPs
of Ukraine on the compliance of certain provisions of the Law of Ukraine “On Pension Provision”
and 48 MPs of Ukraine on the compliance of certain provisions of the Laws of Ukraine “On Pension
Provision”, “On the Status and Social Protection of Citizens Affected by the Chernobyl Disaster”,
“On Pensions” with the Constitution of Ukraine [in Ukrainian]., as well as the Regulation on the
Assistant Consultant to the Peoples Deputy of Ukraine, approved by the Resolution of the Verkhovna
Rada of Ukraine of October 13, 1995, no. 379/95-VR] Retrieved from: https://zakon.rada.gov.ua/
laws/show/nd02d710-19#Text (accessed 10 July 2024) [in Ukrainian].

Podkovenko T. O. (2005) Sy'stema zakonodavstva Ukrayiny: stan ta shlyaxy" vdoskonalennya [The
legislative system of Ukraine: state and ways of improvement]. Pidpry yemny cztvo, gospodarstvo i
parvo, no. 9, pp. 4045 [in Ukrainian].

Postanova Verxovnogo Sudu vid 31.10.2018 roku u spravi no. 148/625/17 (administraty vne
provadzhennya no. K/9901/21919/18) [Resolution of the Supreme Court of 31.10.2018 in case
no. 148/625/17 (administrative proceedings no. K/9901/21919/18)]. Retrieved from: https://supreme.
court.gov.ua/supreme/pro_sud/rishennya sud palat/148 625 17 k 9901 21919 18/ (accessed
10 July 2024) [in Ukrainian].

Postanova Verxovnogo Sudu vid 23.10.2019 roku u spravi no. 825/506/18 (no. 825/506/18) — pro
vidmovu prokuratury” u vy dachi dovidky" pro zarplatu dlya pereraxunku pensij [Resolution of the
Supreme Court of 23.10.2019 in case no. 825/506/18 (no. 825/506/18) — on the refusal of the pros-
ecutors office to issue a salary certificate for the recalculation of pensions] Retrieved from: https://
supreme.court.gov.ua/supreme/pro_sud/zrazkova-sprava/zrazkova 825 506 18 (accessed 10 July
2024) [in Ukrainian].

Postanova Verxovnogo Sudu vid 21 grudnya 2021 roku u spravi no. 580/5962/20 (administra-
ty'vne provadzhennya no. K/9901/15917/21) [Resolution of the Supreme Court of December 21,
2021 in case no. 580/5962/20 (administrative proceedings no. K/9901/15917/21)] Retrieved from:
https://supreme.court.gov.ua/supreme/pro_sud/rishennya_sud palat/palata 580 5962 20 (accessed
10 July 2024) [in Ukrainian].

Pro derzhavnu sluzhbu: Zakon Ukrayiny" vid 16 grudnya 1993 roku no. 3723-XII [On Civil Service:
Law of Ukraine of December 16, 1993, no. 3723-XII] Vidomosti Verkhovnoi Rady Ukrayiny, 1993,
no. 52, pp. 490 [in Ukrainian].

Pro dy'plomaty’chnu sluzhbu: Zakon Ukrayiny" vid 20 veresnya 2001 roku # 2728-I11 [On Diplomatic
Service: Law of Ukraine of September 20, 2001, no. 2728-I1I] Vidomosti Verkhovnoi Rady Ukrayiny,
2002, no. 5, pp. 29 [in Ukrainian].

Pro Kabinet Ministriv Ukrayiny': Zakon Ukrayiny" vid 27 lyutogo 2014 roku no. 794-VII [On the
Cabinet of Ministers of Ukraine: Law of Ukraine of February 27, 2014, no. 794-VII] Vidomosti
Verkhovnoi Rady Ukrayiny, 2014, no. 13, pp. 222 [in Ukrainian].

Pro Nacional ny'j bank Ukrayiny': Zakon Ukrayiny" vid 20 travnya 1999 roku no. 679-XIV [On the
National Bank of Ukraine: Law of Ukraine of May 20, 1999, no. 679-XIV] Vidomosti Verkhovnoi
Rady Ukrayiny, 1999, no. 29, pp. 238 [in Ukrainian].

Pro nakopy chuval ne pensijne zabezpechennya: proekt Zakonu Ukrayiny" (reyestr. no. no. 9212
vid 17.04.2023 roku) [On Accumulative Pension Provision: Draft Law of Ukraine (Reg. no. 9212
of 17.04.2023)]. Retrieved from: https://itd.rada.gov.ua/billInfo/Bills/Card/41768 (accessed 10 July
2024) [in Ukrainian].

Pro nederzhavne pensijne: Zakon Ukrayiny" vid 09.07.2003 roku no. 1057-IV [On non-state pen-
sion provision: Law of Ukraine of 09.07.2003, no. 1057-IV] Vidomosti Verkhovnoi Rady Ukrayiny,
2003, no. 4748, pp. 372 [in Ukrainian].

Pro osnovni kry teriyi formuvannya pensijnogo zakonodavstva v derzhavi — profspilkovomu akty vu
[On the main criteria for the formation of pension legislation in the state — a trade union asset].

84



Baltic Journal of Legal and Social Sciences, 2024 No. 3

43.

44,

45.

46.

47.

48.

49.

50.

51.

52.

53.

54.

55.

Retrieved from: https://www.pfu.gov.ua’km/335322-pro-osnovni-kryteriyi-formuvannya-pensijno-
go-zakonodavstva-v-derzhavi-profspilkovomu-aktyvu/ (accessed 10 July 2024) [in Ukrainian].

Pro pensijne zabezpechennya: Zakon Ukrayiny' vid 5 ly'stopada 1991 r. no. 1788-XII [On Pension
Provision: Law of Ukraine of November 5, 1991, no. 1788-XII] Vidomosti Verkhovnoi Rady
Ukrayiny, 1992, no. 3, pp. 10 [in Ukrainian].

Pro pensijne zabezpechennya osib, zvil'neny'x z vijs'kovoyi sluzhby’, ta deyaky'x inshy'x osib:
Zakon Ukrayiny" vid 9 kvitnya 1992 r. no. 2262-XII [On Pension Provision for Persons Discharged
from Military Service and Some Other Persons: Law of Ukraine of April 9, 1992, no. 2262-XII]
Vidomosti Verkhovnoi Rady Ukrayiny, 1992, no. 29, pp. 399 [in Ukrainian].

Pro pensiyi za osobly'vi zaslugy" pered Ukrayinoyu: Zakon Ukrayiny' vid vid 1 chervnya 2000 r. no.
1767-111 [On Pensions for Special Services to Ukraine: Law of Ukraine of June 1, 2000, no. 1767-111]
Vidomosti Verkhovnoi Rady Ukrayiny, 2000, no. 35, pp. 289 [in Ukrainian].

Pro pereraxunok pensij osobam, yaki zvil'neni z vijs'kovoyi sluzhby’, ta deyaky 'm inshy'm kate-
goriyam osib: Postanova Kabinetu Ministriv Ukrayiny" vid 21 lyutogo 2018 r. no. 103 [On recal-
culation of pensions for persons discharged from military service and some other categories of per-
sons: Resolution of the Cabinet of Ministers of Ukraine of February 21, 2018, no. 103] Retrieved
from: https://zakon.rada.gov.ua/laws/show/103-2018-%D0%BF#Text (accessed 10 July 2024)
[in Ukrainian].

Pro pidvy 'shhennya presty zhnosti shaxtars'koyi praci: Zakon Ukrayiny' vid 2 veresnya 2008 r.
no. 345-VI Pro pidvy shhennya presty zhnosti shaxtars koyi praci : Zakon Ukrayiny' vid 2 veresnya
2008 1. no. 345-VI [On raising the prestige of mining labor: Law of Ukraine of September 2, 2008,
no. 345-VI] Vidomosti Verkhovnoi Rady Ukrayiny, 2008, no. 42—43, pp. 293 [in Ukrainian].

Pro pravotvorchu diyal nist’: Zakon Ukrayiny" vid 24 serpnya 2023 roku no. 3354-1X [On lawmak-
ing activity: Law of Ukraine of August 24, 2023, no. 3354-1X] Retrieved from: https://zakon.rada.
gov.ua/laws/show/3354-20#Text (accessed 10 July 2024) [in Ukrainian].

Pro prokuraturu: Zakon Ukrayiny' vid 14 zhovtnya 2014 roku # 1697-VII. Vidomosti Verxovnoyi
Rady’ Ukrayiny’, 2015 r., no. 2-3, st. 12 [On the Prosecutors Office: Law of Ukraine of October 14,
2014, no. 1697-VII] V1dornost1 Verkhovnoi Rady Ukraymy, 2015, no. 2-3, pp. 12 [in Ukralman]
Pro raty fikaciyu Konvenciyi Mizhnarodnoyi organizaciyi praci pro minimal ni normy" social nogo
zabezpechennya no. 102: Zakon Ukrayiny' vid 16 bereznya 2016 roku no. 1024-VIII [On the
Ratification of the International Labor Organizations Social Security (Minimum Standards)
Convention no. 102: Law of Ukraine of March 16, 2016, no. 1024-VIII]. Retrieved from: https://
zakon.rada.gov.ua/laws/show/1024-19 (accessed 10 July 2024) [in Ukra1n1an]

Pro raty fikaciyu Konvenciyi Mizhnarodnoyi organizaciyi praci pro osnovni cili ta normy" social 'noyi
polity'ky" no. 117: Zakon Ukrayiny" vid 16 veresnya 2015 roku no. 692-VIII [On the Ratification of
the International Labor Organization Convention concerning Fundamental Objectives and Standards
of Social Policy no. 117: Law of Ukraine of September 16,2015, no. 692-VIII]. Vidomosti Verkhovnoi
Rady Ukrayiny, 2015, no. 46, pp. 419 [in Ukrainian].

Pro raty fikaciyu Konvenciyi Mizhnarodnoyi organizaciyi praci pro minimal 'ni normy" social nogo
zabezpechennya no. 102: Zakon Ukrayiny' vid 16 bereznya 2016 roku no. 1024-VIII [On the
Ratification of the International Labor Organizations Social Security (Minimum Standards)
Convention no. 102: Law of Ukraine of March 16, 2016, no. 1024-VIII]. Retrieved from: https://
zakon.rada.gov.ua/laws/show/1024-19 (accessed 10 July 2024) [in Ukrainian].

Pro raty'fikaciyu Yevropejs'koyi social'noyi xartiyi (pereglyanutoyi): Zakon Ukrayiny' vid
14 veresnya 2006 roku no. 137-V [On Ratification of the European Social Charter (Revised):
Law of Ukraine of September 14, 2006, no.. 137-V]. Vidomosti Verkhovnoi Rady Ukrayiny, 2006,
no. 43, pp. 418 [in Ukrainian].

Pro sluzhbu v organax miscevogo samovryaduvannya: Zakon Ukrayiny' vid 7 chervnya 2001 roku
no. 2493-III [On Service in Local Self-Government Bodies: Law of Ukraine of June 7, 2001,
no. 2493-II1] Vidomosti Verkhovnoi Rady Ukrayiny, 2001, no. 33, p. 175 [in Ukrainian].

Pro sudovu eksperty zu: Zakon Ukrayiny' vid 25 lyutogo 1994 roku no. 4038-XII [On Forensic
Expertise: Law of Ukraine of February 25, 1994, no. 4038-XII] Vidomosti Verkhovnoi Rady
Ukrayiny, 1994, no. 28, pp. 232 [in Ukrainian].

85



Baltic Journal of Legal and Social Sciences, 2024 No. 3

56.

57.

58.

59.

60.

61.

62.

63.

64.

65.

66.

67.

68.

Pro status i social'ny'j zaxy st gromadyan, yaki postrazhdaly' vnaslidok Chornoby'I's koyi katast-
rofy’: Zakon Ukrayiny" vid 28 lyutogo 1991 r. no. 796-XII [On the Status and Social Protection of
Citizens Affected by the Chornobyl Disaster: Law of Ukraine of February 28, 1991, no. 796-XII]
Vidomosti Verkhovnoi Rady Ukrayiny, 1991, no. 16, pp. 200 [in Ukrainian].

Pro status narodnogo deputata Ukrayiny': Zakon Ukrayiny" vid 17 ly'stopada 1992 roku
no. 2790-XII [On the Status of the Peoples Deputy of Ukraine: Law of Ukraine of November 17, 1992,
no. 2790-XII] Vidomosti Verkhovnoi Rady Ukrayiny, 1993, no. 3, pp. 17 [in Ukrainian].

Pro status veteraniv vijny’, garantiyi yix social ' nogo zaxy stu: Zakon Ukrayiny" vid vid 22 zhovtnya
1993 r. no. 3551-X1I [On the Status of War Veterans, Guarantees of Their Social Protection, October
22,1993, no. 3551-XII] Vidomosti Verkhovnoi Rady Ukrayiny, 1993, no. 45, p. 425 [in Ukrainian].
Pro sxvalennya Koncepciyi podal shogo provedennya pensijnoyi reformy': Rozporyadzhennya
Kabinetu Ministriv Ukrayiny' no. 1224-r vid 14 zhovtnya 2009 r. [On Approval of the Concept of
Further Pension Reform: Resolution of the Cabinet of Ministers of Ukraine no. 1224-r of October 14,
2009]. Oficijnyj visny k Ukrayiny", 2009, no. 81, art. 2752 [in Ukrainian].

Pro sxvalennya Strategiyi rozvy tku pensijnoyi sy stemy': Rozporyadzhennya Kabinetu Ministriv
Ukrayiny' no. 525-r vid 15 grudnya 2005 roku [On Approval of the Pension System Development
Strategy: Decree of the Cabinet of Ministers of Ukraine no. 525-r of December 15, 2005]. Oficijnyj
visny 'k Ukrayiny", 2005, no. 51, pp. 3205 [in Ukrainian].

Pro vnesennya zmin do deyaky 'x zakoniv Ukrayiny" shhodo pry'znachennya ta indeksaciyi pensiyi:
Zakon Ukrayiny" vid 14 travnya 2013 r. no. 231-VII [On Amendments to Certain Laws of Ukraine
on the Appointment and Indexation of Pensions: Law of Ukraine of May 14, 2013, no. 231-VII]
Vidomosti Verkhovnoi Rady Ukrayiny, 2014, no. 11, pp. 135 [in Ukrainian].

Pro vnesennya zmin do deyaky'x zakonodavchy'x aktiv Ukrayiny' shhodo pensijnogo zabezpechen-
nya: Zakon Ukrayiny" vid 2 bereznya 2015 r. no. 213-VIII [On Amendments to Certain Legislative
Acts of Ukraine on Pension Provision: Law of Ukraine of March 2, 2015, no. 213-VIII] Vidomosti
Verkhovnoi Rady Ukrayiny, 2015, no. 22, pp. 145 [in Ukrainian].

Pro vnesennya zmin do deyaky'x zakonodavchy'x aktiv shhodo pidvy'shhennya pensij: Zakon
Ukrayiny' vid 3 zhovtnya 2017 r. no. 2148-VIII [On Amendments to Certain Legislative Acts on
Increasing Pensions: Law of Ukraine of October 3, 2017, no. 2148-VIII] Vidomosti Verkhovnoi
Rady Ukrayiny, 2017, no. 40-41, pp. 383 [in Ukrainian].

Pro vnesennya zmin do Konsty'tuciyi Ukrayiny" (shhodo strategichnogo kursu derzhavy' na
nabuttya povnopravnogo chlenstva Ukrayiny" v Yevropejs'’komu Soyuzi ta v Organizaciyi
Pivnichnoatlanty'chnogo dogovoru): Zakon Ukrayiny" vid 7 lyutogo 2019 roku no. 2680-VIII [On
Amendments to the Constitution of Ukraine (regarding the strategic course of the state for Ukraines
full membership in the European Union and the North Atlantic Treaty Organization): Law of Ukraine
of February 7, 2019, no. 2680-VIII]. Vidomosti Verkhovnoi Rady Ukrayiny, 2019, no. 9, pp. 50
[in Ukrainian].

Pro zagal noobov'yazkove derzhavne pensijne straxuvannya: Zakon Ukrayiny" vid 09.07.2003 roku
no. 1058-IV [On Compulsory State Pension Insurance : Law of Ukraine of 09.07.2003, no. 1058-IV]
Vidomosti Verkhovnoi Rady Ukrayiny, 2003, no. 49-51, pp. 376 [in Ukrainian].

Pro zapobigannya finansovoyi katastrofy" ta stvorennya peredumov dlya ekonomichnogo zrostannya v
Ukrayini: Zakon Ukrayiny" vid 27 bereznya 2014 no. 1166-VII [On Prevention of Financial Catastrophe
and Creation of Preconditions for Economic Growth in Ukraine: Law of Ukraine of March 27, 2014,
no. 1166-VII] Vidomosti Verkhovnoi Rady Ukrayiny, 2014, no. 20-21, pp. 745 [in Ukrainian].

Pro zatverdzhennya Nacional noyi ekonomichnoyi strategiyi na period do 2030 roku: Postanova
Kabinetu Ministriv Ukrayiny" vid 03 bereznya 2021 r. no. 179 [On approval of the National
Economic Strategy for the period up to 2030: Resolution of the Cabinet of Ministers of Ukraine
of March 03, 2021 no. 179]. Retrieved from: https://www.kmu.gov.ua/npas/pro-zatverdzhennya-
nacionalnoyi-eko-al79 (accessed 10 July 2024) [in Ukrainian].

Pro zaxody" shhodo zakonodavchogo zabezpechennya reformuvannya pensijnoyi sy 'stemy': Zakon
Ukrayiny vid 8 ly'pnya 2011 roku no. 3668-VI [On measures to ensure legislative support for the
reform of the pension system: Law of Ukraine of July 8, 2011, no. 3668-VI] Vidomosti Verkhovnoi
Rady Ukrayiny, 2012, no. 12-13, pp. 82 [in Ukrainian].

86



Baltic Journal of Legal and Social Sciences, 2024 No. 3

69.

70.

71.

72.

73.

Rishennya Konsty tucijnogo Sudu Ukrayiny" uspravi za konsty tucijny ' mzvernennyam Ky'yivs 'koyi
mis'koyi rady’ profesijny'x spilok shhodo oficijnogo tlumachennya chasty'ny’ tret'oyi statti
21 Kodeksu zakoniv pro pracyu Ukrayiny' (sprava pro tlumachennya terminu «zakonodavstvoy)
vid 9 ly'pnya 1998 roku no. 12-rp/98 [Decision of the Constitutional Court of Ukraine in the case of
the constitutional appeal of the Kyiv City Council of Trade Unions on the official interpretation of
part three of Article 21 of the Labor Code of Ukraine (case on the interpretation of the term “legisla-
tion) of July 9, 1998, no. 12-rp/98]. Official Gazette of Ukraine, 1998, no. 32, pp. 59 [in Ukrainian].
Rishennya Konsty tucijnogo Sudu Ukrayiny" vid 19 chervnya 2001 r. no. 9-rp/2001 u spravi za kon-
sty tucijny’' m podannyam 93 narodny'x deputativ Ukrayiny' shhodo vidpovidnosti Konsty tuciyi
Ukrayiny" (konsty tucijnosti) polozhennya abzaczu drugogo punktu 2 pro vy znachennya stazhu
naukovoyi roboty’ «z daty’ pry sudzhennya naukovogo stupenya abo pry svoyennya vchenogo
zvannya» Postanovy' Kabinetu Ministriv Ukrayiny' «Pro perelik posad naukovy'x pracivny kiv
derzhavny'x naukovy'x ustanov, organizacij ta posad naukovo-pedagogichny'x pracivny kiv der-
zhavny'x vy shhy'x navchal'ny'x zakladiv III — IV rivniv akredytaciyi, perebuvannya na yaky'x
daye pravo na oderzhannya pensiyi ta groshovoyi dopomogy" pry’ vy 'xodi na pensiyu vidpovidno do
Zakonu Ukrayiny" «Pro naukovu i naukovo-texnichnu diyal nist'» vid 27 travnya 1999 roku (sprava
shhodo stazhu naukovoyi roboty") [Decision of the Constitutional Court of Ukraine of June 19, 2001
no.-rp/2001 in the case on the constitutional petition of 93 peoples deputies of Ukraine on the com-
pliance with the Constitution of Ukraine (constitutionality) of the provision of the second paragraph
of paragraph 2 on determining the length of scientific work “from the date of awarding a degree or
conferring an academic title” of the Resolution of the Cabinet of Ministers of Ukraine “On the list
of positions of researchers of state scientific institutions, organizations and positions of scientific
and pedagogical workers of state higher education institutions of III — IV levels of accreditation”].
Retrieved from: https://zakon.rada.gov.ua/laws/show/v009p710-01#Text (accessed 10 July 2024)
[in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty'tucijny my’ podannyamy’
Verxovnogo Sudu Ukrayiny" ta 50 narodny"x deputativ Ukrayiny shhodo vidpovidnosti Konsty tuciyi
Ukrayiny™ (konsty tucijnosti) polozhen® abzaciv tret'ogo, chetvertogo punktu 13 rozdilu XV
"Pry kincevi polozhennya" Zakonu Ukrayiny" "Pro zagal noobov'yazkove derzhavne pensijne strax-
uvannya" ta oficijnogo tlumachennya polozhennya chasty ny" tret’oyi statti 11 Zakonu Ukrayiny"
"Pro status suddiv" (sprava pro riven’ pensiyi i shhomisyachnogo dovichnogo groshovogo utry man-
nya) vid 11 zhovtnya 2005 roku no. 8-1/2005 [Decision of the Constitutional Court of Ukraine in the
case on the constitutional petitions of the Supreme Court of Ukraine and 50 MPs of Ukraine on
the compliance with the Constitution of Ukraine (constitutionality) of the provisions of paragraphs
three and four of item 13 of Section XV “Final Provisions” of the Law of Ukraine “On Compulsory
State Pension Insurance” and the official interpretation of the provision of part three of Article 11
of the Law of Ukraine “On the Status of Judges” (case on the level of pension and monthly lifetime
allowance) of October 11, 2005, no. 8-1/2005]. Retrieved from: https://zakon.rada.gov.ua/laws/show/
v008p710-05#Text [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny" u spravi za konsty tucijny ' my’ podannyamy" 49 nar-
odny'x deputativ Ukrayiny’, 53 narodny'x deputativ Ukrayiny" i 56 narodny'x deputativ Ukrayiny’
shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti) punktu 4 rozdilu VII "Pry kincevi
polozhennya" Zakonu Ukrayiny' "Pro Derzhavny'j byudzhet Ukrayiny™ na 2011 rik" vid 26.12.2011
no. 20-rp/2011 [Decision of the Constitutional Court of Ukraine in the case on the constitutional peti-
tions of 49 MPs of Ukraine, 53 MPs of Ukraine and 56 MPs of Ukraine on the compliance with the
Constitution of Ukraine (constitutionality) of paragraph 4 of Section VII “Final Provisions” of the Law
of Ukraine “On the State Budget of Ukraine for 2011” 0f 26.12.2011 no. 20-rp/2011]. Retrieved from:
https://zakon.rada.gov.ua/laws/show/v020p710-11#Text (accessed 10 July 2024) [in Ukrainian].
Rishennya Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty tucijny ' m podannyam pravlinnya
Pensijnogo fondu Ukrayiny' shhodo oficijnogo tlumachennya polozhen® statti 1, chasty'n pershoyi,
drugoyi, tret’ oyi statti 95, chasty'ny" drugoyi statti 96, punktiv 2, 3, 6 statti 116, chasty'ny" drugoyi
statti 124, chasty'ny" pershoyi statti 129 Konsty'tuciyi Ukrayiny’, punktu 5 chasty'ny" pershoyi
statti 4 Byudzhetnogo kodeksu Ukrayiny', punktu 2 chasty'ny" pershoyi statti 9 Kodeksu admin-

87



Baltic Journal of Legal and Social Sciences, 2024 No. 3

74.

75.

76.

istraty 'vnogo sudochy 'nstva Ukrayiny' v sy stemnomu zv'yazku z okremy my’ polozhennyamy"
Konsty tuciyi Ukrayiny' no. 3-rp/2012 vid 25 sichnya 2012 r. [Decision of the Constitutional Court
of Ukraine in the case on the constitutional petition of the Board of the Pension Fund of Ukraine
on the official interpretation of the provisions of Article 1, parts one, two, three of Article 95, part
two of Article 96, paragraphs 2, 3, 6 of Article 116, part two of Article 124, part one of Article 129
of the Constitution of Ukraine, paragraph 5 of part one of Article 4 of the Budget Code of Ukraine,
paragraph 2 of part one of Article 9 of the Code of Administrative Procedure of Ukraine in systemic
connection with certain provisions of the Constitution of Ukraine no. 3-rp/2012 of January 25, 2012].
Retrieved from: https://zakon.rada.gov.ua/laws/show/v003p710-12#Text. [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty'tucijny my’ podannyamy’
Verxovnogo Sudu Ukrayiny' shhodo vidpovidnosti Konsty tuciyi Ukrayiny™ (konsty tucijnosti)
polozhen™ chasty'ny" tret oyi, abzaciv pershogo, drugogo, chetvertogo, shostogo chasty'ny' p'ya-
toyi statti 141 Zakonu Ukrayiny' "Pro sudoustrij 1 status suddiv" ta polozhen" punktu 5 rozdilu III
"Pry kincevi polozhennya" Zakonu Ukrayiny" "Pro vnesennya zmin do deyaky'x zakonodavchy'x
aktiv Ukrayiny" shhodo pensijnogo zabezpechennya" (sprava pro shhomisyachne dovichne groshove
utry ' mannya suddiv u vidstavci) vid 8 chervnya 2016 roku # 4-rp/2016 Rishennya Konsty tucijnogo
Sudu Ukrayiny" u spravi za konsty tucijny' my" podannyamy" Verxovnogo Sudu Ukrayiny" shhodo
vidpovidnosti Konsty'tuciyi Ukrayiny" (konsty tucijnosti) polozhen' chasty'ny" tret'oyi, abzaciv
pershogo, drugogo, chetvertogo, shostogo chasty'ny" p'yatoyi statti 141 Zakonu Ukrayiny' "Pro
sudoustrij 1 status suddiv" ta polozhen™ punktu 5 rozdilu III "Pry kincevi polozhennya" Zakonu
Ukrayiny' "Pro vnesennya zmin do deyaky 'x zakonodavchy'x aktiv Ukrayiny' shhodo pensijnogo
zabezpechennya" (sprava pro shhomisyachne dovichne groshove utry mannya suddiv u vidstavci)
vid 8 chervnya 2016 roku # 4-rp/2016 [Decision of the Constitutional Court of Ukraine in the case on
the constitutional petitions of the Supreme Court of Ukraine on the compliance with the Constitution
of Ukraine (constitutionality) of the provisions of part three, paragraphs one, two, four, six of part
five of Article 141 of the Law of Ukraine “On the Judicial System and Status of Judges” and pro-
visions of paragraph 5 of Section III “Final Provisions” of the Law of Ukraine “On Amendments
to Certain Legislative Acts of Ukraine on Pension Provision” (case on monthly lifetime allowance
for retired judges) of June 8, 2016, no. 4-pn/2016]. Retrieved from: https://zakon.rada.gov.ua/laws/
show/v004p710-16#Text (accessed 10 July 2024) [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty'tucijny my’ podannyamy’
48 narodny'x deputativ Ukrayiny" shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti)
polozhen® abzaciv try nadcyatogo, choty rnadcyatogo punktu 32 rozdilu I Zakonu Ukrayiny" ,,Pro
vnesennya zmin do Podatkovogo kodeksu Ukrayiny' ta deyaky'x zakonodavchy'x aktiv Ukrayiny’
shhodo podatkovoyi reformy™* ta Verxovnogo Sudu Ukrayiny" shhodo vidpovidnosti Konstytuciyi
Ukrayiny" (konsty tucijnosti) polozhennya abzaczu pershogo pidpunktu 164.2.19 punktu 164.2 statti
164 Podatkovogo kodeksu Ukrayiny" (sprava pro opodatkuvannya pensij i shhomisyachnogo dovich-
nogo groshovogo utry'mannya) vid 27 lyutogo 2018 r. # 1-r/2018 [Decision of the Constitutional
Court of Ukraine in the case on the constitutional petitions of 48 peoples deputies of Ukraine on the
compliance of the provisions of paragraphs thirteen, fourteen of clause 32 of section I of the Law
of Ukraine “On Amendments to the Tax Code of Ukraine and Certain Legislative Acts of Ukraine
on Tax Reform” and the Supreme Court of Ukraine on the compliance of the provisions of the first
paragraph of subparagraph 164.2.19 of clause 164.2 of Article 164 of the Tax Code of Ukraine (case
on taxation) from February 27, 2018 no. 1-1/2018]. Retrieved from: https://zakon.rada.gov.ua/laws/
show/v001p710-18#Text (accessed 10 July 2024) [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny" u spravi za konsty tucijny' m podannyam 50 narodny 'x
deputativ Ukrayiny' shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti) polozhen’
punktu 7 rozdilu II Zakonu Ukrayiny" ,,Pro zapobigannya finansovoyi katastrofy" ta stvorennya
peredumov dlya ekonomichnogo zrostannya v Ukrayini vid 7 ly stopada 2018 roku no. 9-r/2018
[Decision of the Constitutional Court of Ukraine in the case on the constitutional petition of 50 MPs
of Ukraine on the compliance with the Constitution of Ukraine (constitutionality) of the provisions
of paragraph 7 of Section II of the Law of Ukraine “On Prevention of Financial Catastrophe and

88



Baltic Journal of Legal and Social Sciences, 2024 No. 3

77.

78.

79.

80.

Creation of Preconditions for Economic Growth in Ukraine” of November 7, 2018, no. 9-r/2018].
Retrieved from: https://zakon.rada.gov.ua/laws/show/v009p710-18#Text (accessed 10 July 2024)
[in Ukrainian].

Rishennya Konsty 'tucijnogo Sudu Ukrayiny' u spravi za konsty tucijny’'my’ podannyamy" 45
narodny 'x deputativ Ukrayiny' shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konstytucijnosti)
okremy'x polozhen™ Zakonu Ukrayiny' "Pro pensijne zabezpechennya" ta 48 narodny'x deputativ
Ukrayiny" shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti) okremy'x polozhen’
zakoniv Ukrayiny" "Pro pensijne zabezpechennya", "Pro status i social’'ny’j zaxy'st gromadyan,
yaki postrazhdaly” vnaslidok Chornoby'l's'koyi katastrofy™", "Pro pensijne zabezpechennya osib,
zvil'neny x z vijs ' kovoyi sluzhby", ta deyaky'x inshy'x osib", "Pro derzhavnu sluzhbu", "Pro sudovu

n.n

eksperty'zu", "Pro Nacional'ny'j bank Ukrayiny™", "Pro sluzhbu v organax miscevogo samovry-
aduvannya", "Pro status narodnogo deputata Ukrayiny'", "Pro dy plomaty'chnu sluzhbu", "Pro
zagal ' noobov'yazkove derzhavne pensijne straxuvannya", "Pro Kabinet Ministriv Ukrayiny™", "Pro
prokuraturu”, a takozh Polozhennya pro pomichny ka-konsul tanta narodnogo deputata Ukrayiny",
zatverdzhenogo Postanovoyu Verxovnoyi Rady' Ukrayiny' vid 13 zhovtnya 1995 roku no. 379/95-
VR vid 4 chervnya 2019 roku no. 2-r/2019 [Decision of the Constitutional Court of Ukraine in the
case on the constitutional petitions of 45 MPs of Ukraine on the compliance of certain provisions
of the Law of Ukraine “On Pension Provision” with the Constitution of Ukraine (constitutionality)
and 48 MPs of Ukraine on the compliance of certain provisions of the Laws of Ukraine “On Pension
Provision”, “On Status and Social Protection of Citizens Affected by the Chornobyl Disaster”, “On
Pension Provision for Persons Discharged from Military Service and Some Other Laws of Ukraine”,
as well as the Regulation on the Assistant Consultant of the Peoples Deputy of Ukraine, approved
by the Resolution of the Verkhovna Rada of Ukraine of October 13, 1995, no.. 379/95-VR, dated
June 4, 2019, no. 2-p/2019]. Retrieved from: https://zakon.rada.gov.ua/laws/show/va02p710-19#n3
(accessed 10 July 2024) [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny' u spravi za konsty tucijny'my" skargamy" Zhy denka
Volody'my'ra Viktorovy cha, Petrenka Viktora Oleksijovy cha shhodo vidpovidnosti Konsty tuciyi
Ukrayiny" (konsty tucijnosti) pry py siv statti 2 Zakonu Ukrayiny" ,,Pro zaxody' shhodo zakonod-
avchogo zabezpechennya reformuvannya pensijnoyi sy stemy “ vid 8 ly'pnya 2011 roku no. 3668-
VI (shhodo social ' ny'x garantij dlya zaxy sny kiv i zaxy'sny'cz" Ukrayiny') vid 12 zhovtnya 2022
roku no. 7-r(I1)/2022 [Decision of the Constitutional Court of Ukraine in the case of constitutional
complaints of Volodymyr Zhydenko and Viktor Petrenko on the compliance with the Constitution
of Ukraine (constitutionality) of the provisions of Article 2 of the Law of Ukraine “On Measures
to Legislatively Ensure the Reform of the Pension System” of July 8, 2011, no. 3668-VI (on social
guarantees for defenders of Ukraine) of October 12, 2022, no.v7-r (11)/2022]. Retrieved from: https://
zakon.rada.gov.ua/laws/show/v007p710-22#Text (accessed 10 July 2024) [in Ukrainian].
Rishennya Konsty tucijnogo Sudu Ukrayiny" u spravi za konsty tucijnoyu skargoyu Mosyurchaka
Vasy'lya Ivanovy'cha shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti) pidpunktu
1 punktu 2 rozdilu XI ,,Pry‘kincevi ta perexidni polozhennya® Zakonu Ukrayiny" ,,Pro derzhavnu
sluzhbu* vid 10 grudnya 2015 roku no. 889-VIII (shhodo garantij social nogo zaxy stu derzhavny'x
sluzhbovciv) vid 23 grudnya 2022 roku no. 3-1/2022 [Decision of the Constitutional Court of
Ukraine in the case of the constitutional complaint of Vasyl Mosiurchak on the compliance of sub-
paragraph 1 of paragraph 2 of Section XI “Final and Transitional Provisions” of the Law of Ukraine
“On Civil Service” of December 10, 2015 no. 889-VIII (on guarantees of social protection of civil
servants) of December 23, 2022 no. 3-p/2022]. Retrieved from: https://zakon.rada.gov.ua/laws/show/
va03p710-22#Text (accessed 10 July 2024) [in Ukrainian].

Rishennya Konsty'tucijnogo Sudu Ukrayiny' u spravi za konsty tucijnoyu skargoyu Kostiny’
My koly" Vasy'l'ovy'cha shhodo vidpovidnosti Konsty tuciyi Ukrayiny' (konsty tucijnosti) polo-
zhennya punktu 26 rozdilu VI ,,Pry‘kincevi ta perexidni polozhennya* Byudzhetnogo kodeksu
Ukrayiny" vid 13 veresnya 2023 roku no. 7-r(I)/2023 [Decision of the Constitutional Court of
Ukraine in the case on the constitutional complaint of Kostina Mykola Vasylovych on the com-

89



Baltic Journal of Legal and Social Sciences, 2024 No. 3

81.

82.

&3.

84.

85.

86.

87.

88.

pliance of the provisions of paragraph 26 of Section VI “Final and Transitional Provisions” of the
Budget Code of Ukraine with the Constitution of Ukraine (constitutionality) of September 13, 2023,
no. 7-r (I) / 2023] Retrieved from: https://zakon.rada.gov.ua/laws/show/v007p710-23#Text (acces-
sed 10 July 2024) [in Ukrainian].

Rishennya Konsty tucijnogo Sudu Ukrayiny'u spravi za konsty tucijnoyu skargoyu Atamanchuka
Vasy'lya Ivanovy'cha shhodo vidpovidnosti Konsty tuciyi Ukrayiny" (konsty tucijnosti) pry py -
siv st. 2 Zakonu Ukrayiny' «Pro zaxody' shhodo zakonodavchogo zabezpechennya reformu-
vannya pensijnoyi sy stemy'» vid 8 ly pnya 2011 r. no. 3668—VI, pershogo rechennya ch. 3 st.
67 Zakonu Ukrayiny' «Pro status i social'ny’j zaxy'st gromadyan, yaki postrazhdaly" vnaslidok
Chornoby'1's koyi katastrofy'» vid 28 lyutogo 1991 r. no. 796—XI1I vid 20.03.2024 r. # 2-r(11)/2024
[Decision of the Constitutional Court of Ukraine in the case of the constitutional complaint of Vasyl
Ivanovych Atamanchuk on the compliance with the Constitution of Ukraine (constitutionality) of the
provisions of Article 2 of the Law of Ukraine “On Measures to Legislatively Ensure the Reform of
the Pension System” of July 8, 2011, no. 3668-V1, the first sentence of Part 3 of Article 67 of the Law
of Ukraine “On the Status and Social Protection of Citizens Affected by the Chornobyl Disaster” of
February 28, 1991, no. 796-XII, dated March 20, 2024, no. 2-p (I1)/2024]. Retrieved from: https://
zakon.rada.gov.ua/laws/show/v002p710-24#Text (accessed 10 July 2024) [in Ukrainian].

Selivanov V. (2005) Do py tannya metodologiyi rozroblennya suchasnoyi pravovoyi doktry ny’
Ukrayiny' [On the Methodology of Developing the Modern Legal Doctrine of Ukraine]. Bulletin of
the Academy of Legal Sciences of Ukraine, no. 2(41), pp. 15-26 [in Ukrainian].

Shumilo M. M. (2016) Pravovidnosy'ny" u sferi pensijnogo zabezpechennya v Ukrayini : mono-
grafiya [Legal relations in the field of pension provision in Ukraine: monograph] Kyiv: Nika-Center
[in Ukrainian].

Shumylo M. M. (2017) Suchasny’j stan ta perspekty vy' rozvy'tku sy'stemy’ pensijnogo zabez-
pechennya v Ukrayini (za materialamy” naukovogo povidomlennya na zasidanni Prezy'diyi NAN
Ukrayiny" 21 grudnya 2016 r.) [Current state and prospects of development of the pension system in
Ukraine (based on the materials of the scientific report at the meeting of the Presidium of the National
Academy of Sciences of Ukraine on December 21, 2016)]. Bulletin of the National Academy of
Sciences of Ukraine, Ne 2, pp. 7687 [in Ukrainian].

Sinyova L. (2018) Pensijne zabezpechennya yak riznovy'd social noyi funkciyi derzhavy' [Pension
provision as a type of social function of the state]. Public Law, no. 3 (31), pp. 164—174 [in Ukrainian].
Skorobahatko A. V. (2014) Ponyattya kry'teriyiv dy ferenciaciyi v pensijnomu zabezpechenni.
Ponyattya ta kryteriyi yury'dy chnoyi nauky'. Zb. nauk. pracz’. Materialy" V mizhnar. nauk.-prakt.
konfer. (Ky'yiv, 18 ly'st. 2014 r.) / za zag. red. N.M. Parxomenko, M.M. Shumyla [The concept of
criteria for differentiation in pension provision. Concepts and criteria of legal science. Collection of
scientific works. Materials of the V international scientific and practical conference (Kyiv, November
18, 2014) / edited by N.M. Parkhomenko, M.M. Shumyla] Kyiv: Nika-Center, pp. 409-412.
Skorobagyatko A. V. (2015) Reformuvannya pensijnogo zakonodavstva v Ukrayini : suchasni vy k-
ly’ky’. Suchasni problemy" trudovogo ta pensijnogo zakonodavstva : materialy’ IV Vseukrayins'koyi
nauk.-prakt. konf. (m. Xarkiv, 27 ly'stopada 2015 1.) ; za zag. red. K. Yu. Mel'ny 'ka/MVS Ukrayiny",
Xark. nacz. un-t vnutr. sprav. [Reforming pension legislation in Ukraine: modern challenges. Modern
problems of labor and pension legislation : materials of the IV All-Ukrainian scientific and practical
conference (Kharkiv, November 27, 2015); edited by K. Melnyk / Ministry of Internal Affairs of
Ukraine, Kharkiv National University of Internal Affairs]. Kharkiv: Kharkiv National University of
Internal Affairs, pp. 290-293 [in Ukrainian].

Skorobagyatko A. V. (2020) Yednist® ta dy ferenciaciya pravovogo regulyuvannya pensijnogo
zabezpechennya v Ukrayini : avtoref. dy's. ... d-ra yury'd. nauk : 12.00.05 — trudove pravo; pravo
social'nogo zabezpechennya. — Ky yivs'ky'j nacional ' ny'j universy tet imeni Tarasa Shevchenka
Ministerstva osvity" 1 nauky' Ukrayiny' [Unity and differentiation of legal regulation of pension pro-
vision in Ukraine: PhD thesis ... Doctor of Law: 12.00.05 — Labor Law; Social Security Law — Taras
Shevchenko National University of Kyiv of the Ministry of Education and Science of Ukraine]. Kyiv
[in Ukrainian].

90



Baltic Journal of Legal and Social Sciences, 2024 No. 3

&9.

90.

91.

92.

93.

94.

95.

96.

97.

98.

99.

Skorobagyatko A. V. (2023) Yednist™ ta dy ferenciaciya u pensijnomu zakonodavstvi periodu stano-
vlennya nezalezhnoyi ukrayins'koyi derzhavy' [Unity and differentiation in the pension legislation
of the period of formation of the independent Ukrainian state] Juris Europensis Scientia, issue 2,
pp- 45-50 [in Ukrainian].

Skrypniuk O., Batanov O. (2017). Aktual'ni problemy’ teoriyi dzherel konsty tucijnogo prava
Ukrayiny" (aksiologichni, gnoseologichni ta ontologichni aspekty") [Actual problems of the theory
of sources of constitutional law of Ukraine (axiological, epistemological and ontological aspects)].
Law of Ukraine, no. 6, pp. 3952 [in Ukrainian].

Sokorynskyy Y. V. (2019) Doktry'na pravovogo regulyuvannya pensijnogo zabezpechennya v
Ukrayini : dy's. ... d-ra yury'd. nauk : 12.00.05 — trudove pravo; pravo social nogo zabezpechen-
nya. Ky yivs'ky'j nacional ny'j universy tet imeni Tarasa Shevchenka Ministerstva osvity" 1 nauky’
Ukrayiny' [Doctrine of legal regulation of pension provision in Ukraine: Doctor of Laws degree:
12.00.05 — labor law; social security law. Taras Shevchenko National University of Kyiv of the
Ministry of Education and Science of Ukraine]. Kyiv [in Ukrainian].

Sokorynskyi Y. V. (2018) Napryamy' opty mizaciyi pravovogo regulyuvannya pensijnogo zabezpe-
chennya [Directions of optimization of legal regulation of pension provision]. South Ukrainian Law
Journal, no. 4, pp. 11-14 [in Ukrainian].

Stashkiv B. 1. (2016) Pravo social 'nogo zabezpechennya. Zagal na chasty'na : navchal ny'j posib-
ny k [Law of social security. General part: textbook]. Chernihiv: PJSC “Desna” [in Ukrainian].
Synchuk S. M. (2015) Shhodo ponyattya social no-zabezpechuval 'ny ' x pravovidnosy n [On the con-
cept of social and security legal relations]. Bulletin of LTEU: Legal Sciences, issue 2, pp. 407417
[in Ukrainian].

Tyshchenko O. V. (2014) Pravo social nogo zabezpechennya Ukrayiny" : teorety chni ta prakty ' chni
problemy" formuvannya i rozvy tku galuzi : monografiya [Law of social security of Ukraine: theoret-
ical and practical problems of formation and development of the industry: monograph]. Kyiv: Print
Service [in Ukrainian].

Vidnovlennya ta rekonstrukciya povoyennoyi ekonomiky" Ukrayiny' : naukova dopovid' (2022)
[Restoration and reconstruction of the post-war economy of Ukraine: scientific report]. Kyiv : Institute
for Economic Studies and Forecasting. National Academy of Sciences of Ukraine [in Ukrainian].
Yakoviuk I. V. (2000) Social na derzhava : py tannya teoriyi i shlyaxy" yiyi vstanovlennya : dy's. ...
kand. yury'd. nauk : 12.00.01. Nacz. yury'd. akad. Ukrayiny" im. Yaroslava Mudrogo [Social state:
issues of theory and ways of its establishment: PhD in Law: 12.00.01. Yaroslav Mudryi National Law
Academy of Ukraine]. Kharkiv [in Ukrainian].

Yevropejs'ky'j kodeks social nogo zabezpechennya (pereglyanuty'j) (ETS no. 139) vid 6 ly stopada
1990 roku. Yevropejs'ky'j kodeks social nogo zabezpechennya (pereglyanuty'j) (ETS no. 139) vid
6 ly'stopada 1990 roku [European Social Security Code (Revised) (ETS no. 139) of November 6,
1990]. Retrieved from: https://zakon.rada.gov.ua/laws/show/994 651#Text. [in Ukrainian].
Zastavna O.P. (2023) Konsty tucijno-pravovi osnovy' formuvannya social noyi derzhavy' v Ukrayini
[Constitutional and legal basis for the formation of the welfare state in Ukraine]. Galician studies:
Legal Sciences, issue 1, pp. 28-34 [in Ukrainian].

100. Zbirny'k pravovy'x pozy'cij Verxovnogo Sudu shhodo zaxy'stu social'ny'x prav / upo-

ryad.: M. I. Smokovy'ch, A. I. Ry bachuk, V. M. Kravchuk; vidp. za vy'p.: N.L. Bogdanyuk,
V.L. Kotvy'cz'ky'j, O. I. Tkachenko ta in.; Verxovny'j Sud. [Collection of legal positions of the
Supreme Court on the protection of social rights / compiled by M. Smokovych, A. I. Rybachuk,
V. M. Kravchuk; ed: N.L. Bohdaniuk, V.L. Kotvitsky, O.I. Tkachenko and others ; Supreme Court]
Kharkiv: Pravo, 2020 [in Ukrainian].

91



Baltic Journal of Legal and Social Sciences, 2024 No. 3

DOI https://doi.org/10.30525/2592-8813-2024-3-9

ANALYSIS OF THE PROBLEMS OF THE CIVIL ASPECT OF INTERNATIONAL
CHILD ABDUCTION IN PRIVATE INTERNATIONAL LAW OF UKRAINE!

Olena Sushch,
Ph.D. in Law, Associate Professor,
Researcher at the Faculty of Law, University of Helsinki (Helsinki, Finland)
ORCID ID: 0000-0002-8619-8964
olena.sushch@helsinki.fi

Abstract. Cross-border cases of wrongful removal or retention of a child violate the personal non-property
rights of the child and parents to communicate. In numerous situations of international child abduction, the best
interests of the child are violated. The return of children to their state of habitual residence is too lengthy and
complex. This is due to the peculiarities of national legislation and the workload of national courts. Cases on
the return of «abducted», wrongfully removed (retained) children are cases with a foreign element, which are
resolved through the Hague Convention on the Civil Aspects of International Child Abduction. The purpose
of the article is to analyze the legal issues and problems of the civil aspect of international child abduction
by persons having the right to custody (guardianship). The article presents an analytical and research view of
the problem of the civil aspect of child abduction from the habitual residence.

Key words: unauthorised removal of a child, wrongful removal of a child, Hague Conference on Private
International Law, best interests of a child, parental responsibility.

Introduction. The increase in the number of international marriages (marriages complicated by
the presence of a foreign element) and divorces increases the number of disputes over the exercise of
parental rights, determination of the child's place of residence and the possibility of communication
with the child. In addition, the war in Ukraine has provoked a massive displacement of children from
Ukraine to foreign countries and their non-return, which gives rise to disputes over the exercise of the
right to custody (guardianship).

The relocation of a child or one of the parents to a foreign country may create situations in which
the child is deprived of the opportunity to communicate with the other parent. Sometimes one par-
ent moves a child to a foreign country without the other's prior consent. Such a situation nega-
tively affects the psychoemotional state of parents and children and their relationships. The return
of children to the state of habitual residence is too lengthy and complex. This is due to the peculiari-
ties of national legislation and the workload of national courts.

Cases on the return of abducted children cannot be resolved without the application of the rules
of Private International Law.

The national legislation of Ukraine on the protection of children's rights stipulates that every child
has the right to live in a family with his or her parents or in the family of one of them and to be cared
for by their parents. Fathers and mothers have equal rights and responsibilities towards their children.
The primary concern and primary duty of parents is to ensure the interests of their child (Article 11,
Law of Ukraine «On Childhood Protectiony», 2001). In numerous cases of child removal to the territory
of a foreign state, the best interests of the child are violated. In seeking to resolve the matter of child’s
return to his or her habitual residence, many inter-related issues arise, in particular: the procedure for
applying the Convention on the Civil Aspects of International Child Abduction («<tHCCA»); the defini-
tion of the concept of «civil aspects of international child abduction»; the determination of the child's
habitual residence; the determination of the jurisdiction in cases of child return, etc. Thus, the issue of
civil aspects of international child abduction is extremely relevant and requires scientific substantiation.

! The manuscript was prepared within the project “Relevant Problems and Development Perspectives of Private International Law Within Modern
Conditions”, funded by the Academy of Finland (358210).
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Analysis of recent research and publications. The study of the problems of the civil aspect
of international child abduction has been the subject of scientific achievements of Ukrainian and
foreign scholars. For example, I. Atamanchuk and Y. Kovalchuk (Atamanchuk, Kovalchuk, 2023),
O. Dashkovska and O. Yavor (Dashkovska, Yavor, 2020), V. Yevko (Yevko, 2020), T. Fuley and
0. Kuchiv (Fuley, Kuchiv, 2019), O. Khorosheniuk (Khorosheniuk, 2023), Y. Chernyak (Chernyak,
2015), O. Shyrokova-Murash and V. Zatserkovnyi (Shyrokova-Murash and Zatserkovnyi, 2023). This
issue has also generated considerable interest among foreign researchers. In particular, considerable
attention has been paid to the specifics of the application of the Convention on the Civil Aspects of
International Child Abduction: J. Todd (Todd, 1995), A. Gavrilescu (Gavrilescu, 2013), K. Trimmings
and O. Momoh (Trimmings, Momoh, 2023). M. Dzeletovic (Dzeletovic, 2023), M. Stanivukovi¢ and
S. Djaji¢ (Stanivukovi¢, Djaji¢, 2022), E. Schnitzer-Reese (Schnitzer-Reese, 2004), J. Niemi and
L-M. Poikela (Niemi, Poikela, 2022).

Despite the considerable interest of scholars in the topic of wrongful displacement of children
from their habitual residence by persons with the right of custody (guardianship), as of this date this
topic remains relevant and contains a large number of uninvestigated problems.

The purpose of the article is to analyze the legal issues and problems of the civil aspect of inter-
national child abduction by persons having the right to custody (guardianship). The article presents
an analytical and research view of the problem of the civil aspect of child abduction from the habitual
residence.

Materials and methods. To achieve the article’s goal, this study used general and special scientific
methods. The application of the comparative legal method made it possible to study the national leg-
islation of Ukraine and the Hague Convention on the Civil Aspects of International Child Abduction.
Using the method of legal analysis, the author analyzed the ECtHR cases on the civil aspects of inter-
national child abduction involving Ukraine, and as a result, identified the problems of application of
the Convention on the Civil Aspects of International Child Abduction. A comprehensive literature
review made it possible to determine the state of research on the issue in Ukraine and other countries.
The application of the formal legal method results in the proposed definition of the concept «civil
aspects of international child abduction» and the identification of the features of the civil aspect of
international child abduction which characterize its specific features.

Results and discussion. The separation of parents often causes problems in determining the child's
place of residence, especially when the parents live in different countries. The worst-case scenario is
that one of the parents may «abduct» the child to another country from the child's habitual residence
without the other parent's consent. In such a situation, in order to return the wrongfully removed child
to the state of habitual residence, it becomes impossible to regulate relations solely by the norms of
national law, since legal relations go beyond the borders of one state and acquire the character of
relations with a foreign element.

The Constitution of Ukraine (1996) stipulates that children shall be equal in their rights regardless
of their origin and whether they are born in or out of wedlock (Article 52). The principle of equality
of rights and obligations with respect to children is reflected in Article 141 of the Family Code of
Ukraine (2002) which states that «both the mother and father have equal rights and responsibilities
towards the child, regardless of whether they are married to each other and the dissolution of the mar-
riage between the parents, as well as separate living arrangements of the parents from the child, do not
affect the extent of their rights and obligations towards the child» (Article 141(1) and (2)). The Law of
Ukraine «On Private International Law» (2005) establishes the procedure for regulating private law
relations, which, at least through one of their elements, are related to one or more legal orders other
than Ukrainian legal order (Preamble). In accordance with the Article 66(1) of the Law of Ukraine
"On Private International Law" in cross-border family relations, the rights and obligations of parents
and children are determined by the child's lex personalis or by the law that has a close connection with
the relevant relationship and if it is more favourable to the child (2005).
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Kruger T. stated, «When a child is abducted by one of their parents, the courts dealing with a
return application must consider several legal instruments. First, they must take into account private
international law instruments by the Hague Conference on Private International Law. Second, they
have to take into account children’s rights law instruments, including mainly the UN Convention
on the Rights of the Child» (Kruger, 2023). There are effective tools in Private International Law to
address the issue of the return of wrongfully removed children. The Hague Conference on Private
International Law originated the 1980 Hague Convention on the Civil Aspects of International Child
Abduction (HCCA, 1980) and the Hague Convention of 19 October 1996 on Jurisdiction, Applicable
Law, Recognition, Enforcement and Co-operation in Respect of Parental Responsibility and Measures
for the Protection of Children (The Hague Convention on Parental Responsibility, 1996). Ukraine is
a party to both conventions. These conventions are international treaties in matters of determining the
jurisdiction of a dispute and determine the authorities of which state have jurisdiction to take measures
aimed at protecting the person and property of the child. It is worth noting that Ukraine acceded to the
HCCA under the Law of Ukraine «On Ukraine's Accession to the Convention on the Civil Aspects
of International Child Abduction» dated January 11, 2006. The mechanism of interaction between
executive authorities in the process of resolving issues in accordance with the HCCA is determined by
the Procedure for the Implementation of the Convention on the Civil Aspects of International Child
Abduction in Ukraine of 2006. For Ukraine, a party to this Convention is a state that has recognized
Ukraine's accession to the Hague Convention or whose accession to the Convention has been recog-
nized by Ukraine under the Article 38 of the Hague Convention.

In addition, at the EU regional level, international child abduction is regulated by Council
Regulation (EU) 2019/1111 of 25 June 2019 on jurisdiction, the recognition and enforcement of
decisions in matrimonial matters and the matters of parental responsibility, and on international child
abduction (recast) (Brussels IIb, 2019). Ukraine is not a party to this convention, but Brussels IIb
contains an addendum to the HCCA ((2) Preamble, Brussels IIb).

The HCCA is an international multilateral treaty plays an important role in regulating issues
related to the civil aspect of the wrongful removal of children to a foreign country and contains an
effective mechanism for resolving such a situation. Today, 103 states are parties to this Convention,
and they cooperate using the effective mechanism of the Convention to secure the prompt return of
children wrongfully removed to or retained (Status Table: Hague Convention on the Civil Aspects of
International Child Abduction). Cases on the return of children to the state of their habitual residence
in accordance with the Hague Convention are cases with a foreign element (Hulko, Luspenyk, 2015).
The literature notes that the significant legal reform have been effected both nationally and interna-
tionally to introduce uniform rules specifying which court should have jurisdiction in such cases, to
promote the recognition of the orders of the countries and to secure the return of abducted children to
the country from which they were abducted (Christopher, Clarkson, Hill, Jaffey, 2002, p. 452).

An analysis of the HCCA gives rise to a series of questions. The first question that arises is what
does the term «civil aspects of international child abduction» mean? The analysis of modern scien-
tific publications, the subject of which were the civil aspects of international child abduction, gives
grounds to note that at the theoretical and legal level there is no clear, understandable and complete
definition of the term "civil aspects of international child abduction". In addition, the Convention
itself does not reveal the content of this concept. It is worth noting that although the title of the
Convention contains the word "abduction", in the context of the Convention it means the wrongful
removal of a child and/or the retention of a child and is not considered to be a crime. Article 3 of the
HCCA establishes an exhaustive list of circumstances in which the removal or retention of a child is
considered to be wrongful. These are as follows: «a) breach of rights of custody attributed to a person,
an institution or any other body, either jointly or alone, under the law of the state in which the child
was habitually resident immediately before the removal or retention; and b) at the time of removal or
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retention those rights were actually exercised, either jointly or alone, or would have been so exercised
but for the removal or retention» (HCCA, 1980).

The same rule is contained in The Hague Convention on Parental Responsibility in Article (2) 7
(1996).

The removal of a child to a foreign country without the consent of one of the parents may be con-
sidered as international child abduction. However, it should be emphasized that international child
abduction can have both civil and criminal law nature (if there is a crime under Article 146 of the
Criminal Code of Ukraine (2001). The civil aspect of international child abduction occurs in the case
of wrongful removal of a child to a foreign country from the child's habitual residence by one of the
parents or another person with custody rights without the other’s prior consent or the court permis-
sion. Sometimes such situations are the subject of litigation at the level of national courts and at the
level of the European Court of Human Rights. In the author's opinion, in the context of the HCCA,
it is more appropriate to use the term «unauthorised removal of a child», which is carried out against
the will of the person who has the right of custody (guardianship), rather than «abduction». Applying
the category of «abduction» to private relations leads to a substitution of concepts and an inaccurate
understanding of terminology.

O. Shyrokova-Murash and V. Zatserkovnyi, analyzing the implementation of international con-
ventions into national law to prevent international child abduction, pointed out that «the civil aspect
of international child abduction occurs when one of the parents takes a child outside their country
without the other’s prior consent or the court permission» (Shyrokova-Murash, Zatserkovnyi, 2023:
43). This definition proposed by the authors triggers certain questions. In particular, what is meant by
the words «...outside their country...»? By «their country» did the authors mean the country of citizen-
ship or the country of residence of one of the parents or the state of habitual residence of the child?
If we proceed from the provisions of the Law of Ukraine «On Private International Law» (2005),
conflict of laws issues related to the legal status of an individual are resolved by means of the lex
personalis. Article 16 of this law stipulates that the lex personalis of an individual shall be governed
by the law of its citizenship. However, the HCCA uses the term «state of habitual residence, i.e. lex
domicilii, and for person with no known citizenship — lex patriae. The provisions of the HCCA shall
apply to any child who was habitually resident in a Contracting State immediately before any breach
of custody or access rights (Article 4). That is, for the purposes of the Convention, the child's place of
habitual residence is relevant, not citizenship.

It is also worth noting that the regulation of cross-border child removals (abductions) does not pay
much attention to the reasons why the removal has taken place, but prioritizes the prompt return of
the child (Niemi, Poikela, 2022).

Although the HCCA defines an exhaustive list of circumstances in which the removal or retention
of a child is considered wrongful, the scenarios of international child abduction in Ukraine may dif-
fer significantly in each individual case. As noted by P. Danylenko, «the most common scenarios of
international child abduction in Ukraine are the following: a father or a mother (a foreigner) crosses
the border with the child, using the child’s passport as a citizen of a foreign country; a mother or a
father (a citizen of Ukraine) crosses the border with the child, using the child’s passport as a citizen
of Ukraine and the birth certificate, stating that the other parent is a foreigner (in this case, his or
her consent for the child to travel abroad is not required); a mother or a father (a citizen of Ukraine)
obtains a document confirming the joint residence of the child (in this case, one of the parents may
solely decide, without the consent of the other parent, to travel abroad with the child for a period
not exceeding 1 month per year) and crosses the border with the minor to never come back againy
(Danylenko P., 2014).

In general, supporting the author's position, it is worth pointing out the following comments.
It seems that it is too narrow to consider the scenarios of international «abduction» of a child exclu-
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sively by parents. One of the parents is one of the possible subjects who wrongfully removes the child.
Of course, the mother or father is most often a party to such situations, but not the only one who can
carry out the wrongful removal of a child and/or the retention of a child. This is based on the following:

first, the definition of the concepts of «custody rights» and «right of access». These terms are
defined as: a) «rights of custody» shall include rights relating to the care of the person of the child
and, in particular, the right to determine the child's place of residence; and b) «rights of access» shall
include the right to take a child for a limited period of time to a place other than the child's habitual
residence (Article 5 of the HCCA, 1980);

secondly, the content of Article 3 of the HCCA. It is noteworthy that the HCCA also applies to
other persons vested with the right of custody. The rights of custody referred to in Article 3(a) may
arise, in particular, on the basis of any legislative act, or by virtue of a decision of a judicial or admin-
istrative authority, or as a result of an agreement that produces legal effects under the laws of such
state. The analysis of these provisions suggests that such persons, in addition to one of the parents,
may include other relatives (sisters, brothers, grandparents, etc.).

Analyzing the practice of the Supreme Court, T. Fulei and O. Kuchiv found that «in most cases,
wrongful removal and/or retention is carried out by the child's mother, who takes the child to the ter-
ritory of Ukraine by the father's authorisation for a fixed-term trip (with certain dates of return) and
subsequently refuses to return with the child to the place of habitual residence or return the child to
the father. There are cases when a child arrives in Ukraine accompanied by both parents, but one of
the parents, most often the father, is forced to return earlier, while the mother and child remain with
the agreed return dates, but refuses to return in the future» (Fuley, Kuchiv, 2019, p. 76).

Snizhko M. B. notes that «in such cases, usually, the child is removed or not returned to the state
of habitual residence by one of the parents, another relative, or even a person who has no family ties
with the child (for example, godparents) without authorisation of the person with the right of custody.
The applicant may be the child's mother, father, guardian, or other person who has the custody right
for the child, including an authorised representative of a childcare facility, for example, where the
child deprived of parental care lived» (Snizhko, 2011).

Thus, based on the analysis of the provisions of the HCCA and scientific works, we can distinguish
the features of the civil aspect of international child abduction:

1. The age of the child. Removal or retention of a child under the age of 16. The Convention shall
cease to apply when the child attains the age 16 (Article 4 of the HCCA).

2. The removal (retention) of the child is of a cross-border nature — the child changes the country
of residence from the state of habitual residence to a foreign country.

3. The removal becomes wrongful if it is not agreed with the person who has the right of custody
(guardianship), i.e., if it is carried out against his or her will. As for wrongful retention, it can occur
after the agreed removal of a child from the state of habitual residence. For example, the child's father
gave the parental authorisation to the child's departure with the mother abroad for a certain period of
time, and after this period, the mother and child did not return.

4. The child is moved by a person who has the right of custody (guardianship).

5. The removal or retention of a child does not contain signs of a crime.

6. The return of a child must be in compliance with the principle of the best interests of a child.

7. A child may be returned under an immediate procedure before the expiration of one year.

8. The HCCA clearly establishes the cases in which an order for the return of a child may be
refused: a) the person, institution or other body having the care of the person of the child was not
actually exercising the custody rights at the time of removal or retention, or had consented to or
subsequently acquiesced in the removal or retention; or b) there is a grave risk that his or her return
would expose the child to physical or psychological harm or otherwise place the child in an intoler-
able situation. The child objects to being returned and has attained an age and degree of maturity at
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which it is appropriate to take account of its views (Article 13); after the expiration of the period of
one year, the return of the child may be refused if it is proved that the child is now settled in his or her
new environment (Article 12).

9. A person with the right of custody (guardianship) whose rights have been violated, under
the clause 3 of the Procedure for the Implementation of the Convention on the Civil Aspects of
International Child Abduction in Ukraine, may apply to the Ministry of Justice or the central authority
of any other state that is a Party to the HCCA (hereinafter referred to as the Foreign Central Authority)
with a request to facilitate the return of the child (regardless of the direction of his or her removal
(trafficking) — from abroad to the territory of Ukraine or from the territory of Ukraine abroad) and a
request to ensure the exercise of the right of access to the child. However, as O. Stupak notes, «the
approach to the consideration of cases applying the norms of the HCCA was changed by the decision
of the Civil Court of Cassation of the Supreme Court dated August 17,2022 in case No. 613/1185/19.
The court faced an atypical situation. The applicant, a Ukrainian, applied to a court of Ukraine (and
not to the court of the children’s state of habitual residence) with a request to return the children to
Ukraine at their habitual residence. At one time, he had given parental authorisation to temporarily
travel the children to visit relatives in the Russian Federation, accompanied by his wife. After the per-
mit expired, the mother and children did not return, but, according to the father’s words, moved
to Armenia» (Stupak, 2023).

The war in Ukraine has created numerous situations of children of Ukrainian citizens moving
abroad accompanied by one of their parents, a relative, or a person who has no family ties to the child
and was authorized by the parents to accompany the child, under a simplified procedure for crossing
the customs border of Ukraine in accordance with the Rules for Crossing the State Border by Citizens
of Ukraine (On Approval of the Rules for Crossing the State Border by Citizens of Ukraine: Resolution
of the Cabinet of Ministers of Ukraine, 1995; Sushch, 2024). Fleeing the war, children received
temporary protection in the EU countries, which made it possible to realize the right to education
and social security in the host country (Sushch, 2024: 57—60). Today, as a practical matter and at
the theoretical and legal level, many questions arise regarding the determination of the habitual resi-
dence of such children, as well as the possibility of considering applications regarding such children
as international child abduction in circumstances of non-return of the child. It is clear that the status
of temporary protection is an obstacle to a quick return if martial law is extended, and in certain cases
leads to the responsibility of parents or accompanying persons who wish to return a child to the coun-
try that is in a state of war. Temporary protection is valid for a maximum of 3 years (Council Directive
2001/55/EC of 20 July 2001 on minimum standards for giving temporary protection in the event of a
mass influx of displaced persons and on measures promoting a balance of efforts between Member
States in receiving such persons and bearing the consequences thereof; Sushch, 2024: 20). In the case
of non-return of a child at the request of one or both parents who are in Ukraine and wish to return
the child, the question arises whether it can be regarded as «wrongful removal (retention) of a child»
even though the child's removal was with their consent?

When determining the child's habitual place of residence, Ukrainian courts proceed from the prin-
ciple of the best interests of the child. The judicial practice of Ukraine indicates that the child's habitual
(permanent) place of residence changes over time and this is influenced by various factors. Safe and
comfortable for a child is only the environment in which he/she stays for a period sufficient for social,
cultural and linguistic adaptation, and which makes sense for him/her, provides an opportunity to freely
carry out any social interactions (education, medical care, social communication, etc.). Therefore,
when assessing the "usualness" or "permanence" of the place of residence, the most relevant period
that has elapsed, as well as the age characteristics of the child, are important (Case No. 545/2247/18,
United Chamber of the Civil Cassation Court, September 18, 2023). Also, when considering this
category of cases, Ukrainian courts consider the security situation in the country. A child may not
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be left in a situation that is dangerous to his or her physical and mental health. Therefore, among
other circumstances of significant importance, the courts should investigate the security situation and
restrictions related to the conduct of hostilities and their consequences. At the same time, the very fact
of the introduction of martial law on the territory of Ukraine is not a sufficient basis for determining
the child's place of residence with one of the parents, in particular with the one who lives outside
Ukraine. Based on the results of consideration of case No. 750/9620/20 in cassation, the Supreme
Court agreed with the conclusion of the court of appeal on determining the child's place of residence
with the mother. At the same time, the mother's argument that after the outbreak of hostilities in
Chernihiv in 2022, she offered to take her son out of Ukraine, but the father refused to hand over the
child to her, was not assessed by the court of appeal as one that testifies in favor of the child's living
with the mother (Synelnykov, 2023: 7).

The courts of the European Union countries have resolved a number of disputes regarding the
return of children who have found refuge in the territory of these states. Four court decisions were
made on the return of children, in particular from Poland and Germany to Ukraine (Vyshneve,
Uzhhorod). In 11 cases, the return of a child to Ukraine was denied, mainly with reference to security
issues. Five cases ended with the approval by the court (Germany, Switzerland, Poland) of settlement
agreements, which, among other things, stipulate that the child will remain living with the mother
abroad until the end of martial law in Ukraine, after which the mother and child will return to Ukraine
(Synelnykov, 2023: 5).

An analysis of the European Court of Human Rights (ECtHR) case law involving Ukraine in cases
concerning the civil aspect of international child abduction suggests that there are still problems with
the application of the Hague Convention.

1. Impossibility of applying the provisions of the Convention on the Civil Aspects of International
Child Abduction. Although Ukraine is a Party to the Convention, there are cases when it was impos-
sible to apply the provisions of the Convention to child abduction. These are cases when a child is
removed to a country that is not a party to the HCCA. A vivid example of this situation is the ECtHR
Judgment dated 31.08.2023 in the case of Oksiizoglu v. Ukraine, 2023.

The applicant's son had been abducted, but investigators faced significant obstacles related to the
presence of the person whom the applicant suspected of involvement in the events (according to the
applicant, her son was abducted by his father) outside the jurisdiction of the Ukrainian authorities and
the lack of legal instruments that would guarantee her interrogation — Ukraine did not have relevant
bilateral treaties with the Republic of Djibouti and this country was not a party to the HCCA. Despite
the fact that the Republic of Djibouti and Ukraine do not have relevant bilateral treaties and the latter
is not a party to the Hague Convention, the ECtHR stated that «the national authorities had to make
other efforts to find the applicant's child, namely within the framework of the pre-trial investigation
and through diplomatic channels:

* to contact their counterparts in Djibouti in order to obtain their assistance in clarifying whether
the child might have been taken to that country and whether his father was implicated in the events
in issue;

* to use international law enforcement cooperation to try to locate the father or any of his relatives,
friends or acquaintances living in Djibouti or elsewhere who might be able to provide information
about the child's whereabouts;

* to send an international warrant to the judicial authorities of Djibouti in order, at least, to obtain
statements from the child's father» (Case of Oksiizoglu v. Ukraine, 2023).

2. The impossibility of applying the mechanism of rapid return of the child, provided for by the
HCCA raises the problem of maintaining family ties and communication between the removed child
and another person with custody rights. The analysed considerations are sufficient to enable the Court
to find in the present case that the authorities failed to take all the measures that could reasonably
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be expected of them in order to fulfil their positive obligation under Article 8 to enable the applicant
and her child to maintain and develop their family ties and contact (Case of Oksiizoglu v. Ukraine,
2023). This problem is closely related to the following problem.

3. There are problems with the promptness of the Ukrainian courts in considering this category
of cases. Article 2 of the Convention stipulates that «The Contracting States shall take all appropri-
ate measures to secure within their territories the implementation of the objects of the Convention.
For this purpose they shall use the most expeditious procedures available». Thus, in clause 19 of the
Information Letter «On the practice of consideration by courts of civil cases with application of the
Convention on the Civil Aspects of International Child Abduction dated October 25, 1980 (Hague
Convention)» (2014). The High Specialized Court of Ukraine for Civil and Criminal Cases noted that
the courts should strictly observe promptness in resolving this category of disputes, as violation of the
time limits for consideration of cases on the return of a child may lead to a complaint against Ukraine
to the European Court of Human Rights and become the basis for accusing Ukraine of failing to fulfill
its international obligations under the Hague Convention (2014).

The ECtHR's case law indicates that Ukraine has not used expeditious procedures. Excessive
duration of proceedings in cases under the Convention on the Civil Aspects of International Child
Abduction, which leads to a violation of Articles 6 and 8 of the European Convention on Human Rights
(1990), for example, the ECtHR Judgment dated May 04, 20 23, Bakharov v. Ukraine (Application
No. 28982/19). Referring to Articles 6 and 8 of the Convention, the applicant complained that in this
case the proceedings at the national level, during which he could not see his minor child, were exces-
sively lengthy. This, it was alleged, had led to the alienation of the child from the applicant (clause 3).
General principles regarding the requirement for urgent consideration of cases under the HCCA, when
the passage of time may have irreparable consequences for the relationship between the child and the
nonresidential parent, were given, among other sources, in the Judgment in Vilenchik v. Ukraine,
Application No. 21267/14, clause 53, dated October 03, 2017 (clause 7). In addition, Art. 13 on
the Right to an effective remedy ECtHR judgment in the case of Lyakh v. Ukraine (Application
No. 53099/19), Judgment in the Case of Omelchenko v. Ukraine (Application No. 44158/19) dated
March 23, 2023 and Judgment in the Case of Oksiizoglu v. Ukraine dated 31.08.2023.

Therefore, it follows that the ECtHR case law is based mainly on the principle of the best interests
of the child when considering cases on returning an wrongfully removed child to his or her habitual
residence. The fundamental principles that ensure an effective return mechanism are the principle
of the best interests of the child and the principle of prompt return of the child.

Conclusions. All cases involving the return of a wrongfully removed (retained) child to the state
of habitual residence must be considered in compliance with the principle of the best interests
of the child.

The analysis of the sources of legal regulation of the problem of civil aspects of international child
abduction leads to the conclusion that the Hague Convention on the Civil Aspects of International
Child Abduction contains an effective mechanism for addressing such problems, but still has some
imperfections. In particular, the HCCA does not define the concepts of «civil aspects of interna-
tional child abduction» and «habitual residence of the child», which leads to different understandings
of the content of these concepts. In addition, the list of persons who carry out the wrongful removal
of a child in accordance with the HCCA is not defined.

It 1s worth emphasizing that Ukrainian legislation does not contain any special provisions that
would regulate the civil aspects of international child abduction.

The analysis of scientific sources gives rise to the conclusion that most authors consider inter-
national child abduction as a wrongful removal (retention) solely through the actions of one of the
parents, but in the author's opinion, this approach is too narrow. Any person with the right of cus-
tody (guardianship) may take actions regarding the wrongful removal (retention) of a child without
the consent of another person with the same right.
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The author of this article identifies the features of the civil aspect of international child abduction
and proposes a definition of this concept.

In the author's opinion, it is more appropriate to apply such categories as «unauthorised removal
(retention)y, i.e. without the will, without the consent of the person with the right of custody (guard-
ianship), rather than «wrongful removal» or «abduction» to cases of cross-border removal of a child
in the context of HCCA.

The analysis of the ECtHR case law involving Ukraine in cases concerning the civil aspect of inter-
national child abduction made it possible to identify and classify the problems of applying the HCCA.
In particular, these problems include: the impossibility of applying the provisions of the Convention
on the Civil Aspects of International Child Abduction; the impossibility of applying the mechanism
of rapid return of a child provided for by the HCCA creates a problem of maintaining family ties and
communication between the removed child and another person with custody rights; problems with
the promptness of Ukrainian courts in considering this category of cases.

The civil aspects of international child abduction are the relevant area for further research
in the current context.
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Abstract. The Institute of orphanages is an important institution created for the care of orphans and their
education. Established in Azerbaijan, the institute aims to meet the shelter, education, health, social and
psychological needs of orphans. The institute set itself the goal of ensuring the survival of children in a safe
environment by creating the necessary conditions for their healthy growth and integration into society, and at
the same time organized various programs and events for children to grow up as individuals useful to society.

This study highlights initiatives related to children deprived of parental care and the role of civil society
and the state in this context, as well as provides information about the Institute of Orphanages, which operates
to meet the needs of orphans.
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Introduction. It is known that throughout the Middle Ages in Azerbaijan, there were various prac-
tices for the care and protection of orphans. During this period, assistance and care for children who
lost their parents was primarily provided by endowments and charitable organizations. Endowments
were organizations created to meet the various needs of society and were financed through the income
of income-generating properties. These revenues were used to provide shelter and educational oppor-
tunities for orphans.

In general, in the middle ages, income from some taxes was spent on the needs of the orphans.
The use of taxes as an integral part of social welfare was quite widespread in medieval society. In the
8th century, during the reign of Caliph Harun al-Rashid (786—809), “zakat” (alms) tax was collected
from livestock, cultivated crops and fruits, and gold and silver crafts. “Zakat” was spent on the needs
of the destitute (Nuriyeva, 2015, p. 52).

In the Middle Ages, charitable institutions called “Dar ulitam” (Orphanage) and “Beyt ul-talim”
(Education House) operated for orphans in Azerbaijan (History of Azerbaijan, 2007, p. 113). Here,
every 10 children were assigned a tutor-atabey. The living, food, clothing, upbringing and education
of the destitute fell upon them. Atabeys brought the children to the teachers, took them to their places
after school and were involved in their upbringing and studies (Piriyev, 2003, p. 278).

During the reign of Elkhani ruler Ghazan khan, on his initiative, a school called Shanbi-Ghazan
was built in Tabriz for children deprived of parental care, and this school also functioned as an orphan-
age. The annual care, clothing, food and education expenses of the children in the orphanage were
covered by the Shanbi-Ghazan endowment. The endowment created by the order of Ghazan khan
covered the children's annual holiday and the expenses of the tutors. Here, children who had com-
pleted their infancy and acquired the ability to speak and listen (probably from the age of 4-5) were
involved in education (A.Najaf, 2018, p. 118). At the school, orphan children were mainly taught
knowledge about the Qur'an and religion. 100 volumes of Qur'an were taken to the school every year
for children to learn and read the Qur'an. A certain amount of money was allocated annually for mats,
rugs and other expenses that would be used at the school. In addition, an additional allowance was
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also allocated for gifts to be given to children learning to read and write. At the same time, children
were also taught art at school so that children could provide themselves with work after leaving here
(Ozgudenli Osman, 2003, p. 166—167).

According to available information, the Shanbi Ghazan orphanage had a large financial base, and
all the expenses of the orphanage were paid directly from the lands of Ghazan Khan. Even for the
timely regulation and provision of these revenues, a special divan was created and the control of this
divan was entrusted to Kur Teymur and Taramtaz, the great Elkhanli emirs (A.Najaf, 2018, p. 118).

A separate dormitory for destitute students also operated in a huge center of science and culture,
such as “Rabi-Rashidi”, which is based on Islamic culture. In the “Beytut-talim” department, which
is located in the “Rovza” section of the “Rabi-Rashidi” center and is the largest in terms of area,
orphaned children were taught the Qur'an. Teachers working here were given 120 Tabriz dinars and
4 loaves of bread a day. 12 dinars and a loaf of bread were given to every orphan who learned the
Qur'an. The atabey who led those needy orphans received 60 Tabriz dinars and 2 loaves of bread
every day. Another interesting aspect is that it was considered important that the employed atabey be
married (Guliyeva, 2021, p. 62, 66).

About a hundred children were taught the Qur'an every month in the orphanage operating dur-
ing this period, every year on holidays they were circumcised by giving them a holiday gift, and a
hundred new orphans were accepted instead of them. Fazlullah Rashidaddin, a prominent scientist,
healer and vizier, donated his personal property and land in various regions of Azerbaijan, their prop-
erty income to the endowment for charity and assistance. Property income from the endowment is
intended to cover the costs of establishing and maintaining an orphanage and other public institutions
(Guliyeva, 2021, p. 106).

During the Safavid era, efforts were made by the state to meet the needs of orphaned children such
as shelter, food, health, education, increasing their employment opportunities and so on. At that time,
there were institutions dealing with the care and education of orphaned children. Orphanages were one
of the institutions that carried out activities related to children in need of protection. These institutions
demonstrated the importance society placed on the education and welfare of children. During the time
of Shah Tahmasib, according to his order, a separate school for orphan children was opened in Tabriz and
the school was provided with teachers. Maintenance costs of these types of schools were usually paid
for by the treasury and endowments. Scholarships were also given to orphans studying here (A.Ahmad,
2022, p. 701-702). This practice was part of the social welfare and education policy at that time.

19th century — early 20th century

Throughout history, there have been various social structures and institutions related to the care of
orphans in Azerbaijan. These institutes have a rich history dating back to the end of the 19th century.
Its emergence and formation is due to efforts aimed at solving the well-being of children in need
of care and protection. Governmental and non-governmental organizations have established relief
funds, societies, orphanages and schools to protect the rights of the homeless and improve their cur-
rent conditions.

Since the second half of the 19th century, our philanthropists such as H.Z. Taghiyev, Sh. Asadullayev,
M. Mukhtarov, A.M. Naghiyev have established various support systems for orphaned children, such
as social service organizations and foster family services. These institutions made efforts to ensure
that children grew up healthy and integrated into society. At the same time, at the end of the 19th cen-
tury and the beginning of the 20th century, our intellectuals with a democratic spirit took the initiative
to create new charitable societies in order to help children who need more attention and care.

The creation of such a society in Azerbaijan, which serves humanistic ideas such as supporting the
orphans, the poor, helping children without access to education to study, is associated with the name
of the great enlightener Hasan bey Zardabi, who has a special place in the history of public thought
of our people.
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For the first time among Muslims, Hasan bey created a “Charitable society” in Baku in 1872 to
attract poor and destitute children to education and support their education. Hasan bey Zardabi vis-
ited the cities and villages of Azerbaijan together with his students Najaf bey Vazirov and Asgaraga
Adigozalov (Gorani) and was engaged in appointing members to the “Charitable society”. He depos-
ited 1,600 manats collected during the trip in the bank and used the funds obtained for the education
of two poor students. At that time, Hasan bey organizes the boarding house of the society in his
house. Later, he entrusts the upbringing and school preparation of orphaned and poor children to his
wife Hanifa. Soon the number of children is increased to 10. However, since the number of donors
is decreasing, the “Charitable society” closes after two years. In general, Hasan bey always wanted
to involve orphaned children in education and support their education. While still working in Tbilisi,
Mirza Fatali Akhundzade gave Hasan bey one of his comedy books. Under the leadership and organ-
ization of Hasan bey, in 1873, with the help of his students Najaf bey Vazirov and Asgaraga Gorani,
the play “Haji Gara” was staged in the hall of the gymnasium. Funds collected from the performance
are used for educational expenses of destitute students (A.Ahmad, 2022, p. 33-34).

Hasan bey Zardabi, who continued his struggle to create a charity society to provide financial
assistance to destitute children, returned to this issue again at the beginning of the 20th century and
this time wrote the charter of the “Baku Muslim Charitable Society” in Russian and Azerbaijani and
submitted it to the Caucasus Viceroyalty. The charter was approved on October 10, 1905 in Tiflis by
Count Vorontsov-Dashkov, Viceroy of the Caucasus. Thus, the “First Muslim Charitable Society” is
established in Azerbaijan. The financing of the society mainly fell on H.Z.Taghiyev and other Baku
millionaires. Hasanbey Zardabi and his like-minded people stood guard over the direction of the idea
(Aghayev, 2011, p. 12).

Baku Muslim Charitable Society also provided special services to orphaned children during World
War 1. At the beginning of the war, the society made certain changes in its charter, helped children
who lost their parents on the Caucasian front, and did commendable work in this field.

According to some sources, in July 1916, a member of the society, Rovshan bey Efendiyev, brought
32 orphaned Muslim children from Ispir to Tbilisi (Aghayev, 2011, p. 12) and received permission
to place these orphans in school. Other documents state that 71 orphaned children, including 31 boys
and 40 girls, were placed in the second Muslim orphanage in Tbilisi. The vast majority of children
were between the ages of 5 and 14. According to other information, 50 children from the orphanage
in Tbilisi were sent to Baku (Naghiyeva, 2012, p. 68).

From the data we have mentioned, it seems that during the war, a special regulation on orphan-
ages was prepared for the placement of orphaned children, and this regulation was approved by the
government on July 7, 1916. In 1917, 8750 rubles were allocated for the opening of new orphan-
ages in Nukha, Kagizman, Ahalsikh and Ardahan to help the orphans on the Caucasian front. In the
same year, 2,925 rubles were ordered for the maintenance of 130 Muslim orphans in May and June,
and 11,700 rubles in the third quarter. Another orphanage of the Baku Muslim Charitable Society
was located in Olti. The sources mention that in 1917, 10 employees worked here, and 18 children
between the ages of 5 and 15 were kept. Most of these children were from Kars and Olti governorates.
Later it became known that 26 girls between the ages of 6 and 14 brought from Kars, Erzurum and
Olti provinces of Tiirkiye were placed in the orphanage in Baku (Naghiyeva, 2012, p. 69).

During the war, special branches of the Baku Muslim Charitable Society operated in dozens of cit-
ies. In fact, the society was leaving the framework of a public organization and turning into a state-im-
portant body. Members of the Baku Muslim Charitable Society used to go to the areas inhabited by
the Turkic people along the entire front to help the destitute. The young poet Ahmad Javad was also
closely involved in the activities of the society. He traveled to the North Caucasus, Georgia, Tiirkiye
and other places for charity, and with his help, orphanages for orphaned children were organized
(Azizov, 1997, p. 92).
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A special dormitory for orphaned children was also established in the “Ismailiyya” building
donated by Agha Musa Naghiyev to the Charitable Society. At the beginning of 1917, more than
200 orphaned children brought from the front were placed here. These children were fed several times
a day (Javadov, 1999, p. 41).

As it can be seen, the Baku Charitable Society paid special attention and care to orphaned children
even during the war.

In addition to the Baku Muslim Charitable Society, charity societies were also established in indi-
vidual villages of Baku. One of them was the Balakhani Charitable Society. One of the main goals
of this society was to ensure free education in vocational schools for orphans (Javadov, 1999, p. 42).

In addition to the Baku and Balakhani Charitable Societies, which care for orphaned children,
other such societies were also established. One such society was the Baku Bahayi Society. This soci-
ety also helped orphans to get primary education. The chairman of the society was Musa Naghiyev.
However, at the meeting held on February 9, 1910, Musa Naghiyev was released from the chairman-
ship due to his illness, and Sheikh Alakbar Kochani was elected as the chairman of the society instead
(Javadov, 1999, p. 4).

The first children's charity organization was the “Orphanage”. “Children's Protection Society” also
protected orphaned children. H.Z. Taghiyev, A.M. Topchubashov, representatives of Baku industrial-
ists and intellectuals participated in the work of both societies. In general, charitable societies usually
provided shelter, education, and health care for orphaned children. At the beginning of the 20th cen-
tury, a group of doctors and public figures created a charitable society called “Union for the Fight
against Child Death”. The society was headed by Dr. Y.Y. Gindes. In 1914, the sanatorium of this
society was opened, and the construction of a children's hospital building was started (History of
Azerbaijan, 2008, p. 186—187). The purpose of the society was to eliminate the causes of infant mor-
tality, to take care of the physical development of all children, regardless of gender, social origin,
nationality and religion. Members of the organization provided medical assistance to children both at
home and in hospitals, and placed them in orphanages and sanatoriums. The society organized milk
kitchens, free children's canteens, clinics where medicines and milk were provided free of charge. In
the institutions under the organization, they gave advice on the care and nutrition of children on the
appointed days. From such institutions, babies with gastrointestinal diseases were kept in Balakhani
hospitals, and 75 children aged 5-14 years old suffering from tuberculosis were kept in Zagulba
(Ibrahimova, 2018, p. 273).

The Baku Muslim Women's Charitable Society, founded on November 21, 1914, was one of the
non-governmental charitable societies established to help children and poor families who lost their
parents. Its founder was Rahila Hajibababeyova. M.S. Taghiyeva was elected the chairman of the
board of society, Rahila Hajibababayova the deputy chairman, Amina Aghayeva the secretary, Pari
Topchubashova the treasurer. The society helped orphans and poor children and often held vari-
ous events. The society continued its charitable activities during the First World War (1914-18).
In October 1917, the Baku Muslim Women's Charitable Society, chaired by Mrs. Liza Mukhtarova,
opened a vocational school for destitute girls. The school had 4 general education classes and 6 pro-
fessional sections. Classes were held on Turkish language, arithmetic, crafts, mowing and sewing.
During the bloody massacres in March 1918, the school ceased to exist. At the beginning of 1919,
the society resumed school work. For the efficient operation of the school, the government of the
Azerbaijan Democratic Republic allocated 30,000 manats to the school. The school played an impor-
tant role in instilling national and moral values in Azerbaijani girls, in making them understand their
rights in the family and society (Azerbaijan National Encyclopedia, 2007, p. 253).

“Ganja Muslim Charitable Society”, “Nashri-Maarif”, “Saadat”, “Nijat”, “Sada” and a number
of other societies were also established during the mentioned periods. These charitable societies,
in addition to serving the education of the population and the development of culture, helped to edu-
cate orphans, paid for their education, provided them with clothing and food.
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As you can see, most of the intellectuals in the 19th and 20th centuries were activists of charitable
organizations and did great work. H. Aghayev, M.A. Rasulzadeh, A.M. Topchubashov, N. Narimanov,
S. Huseyn, A. Javad and others participated in various charity works and played an important role
in solving the problems of orphaned children.

During the Azerbaijan Democratic Republic

The Institute of orphanages is one of the most important institutions in the social and educational
sphere of Azerbaijan. It played an important role in the process of modernization and educational
reforms of Azerbaijan, especially during the Republic. The Institute of Orphanages was established
for children who were destitute, abandoned or in need of protection and met their basic needs such as
shelter, nutrition, education, health services and social activities. At the same time, by creating oppor-
tunities for professional and personal development, contributed to their growth as a useful personality.

In the first stages of the Azerbaijan Democratic Republic, various steps were taken to help orphaned
children. These steps generally involved children who lost their families or were protected due to war,
conflict or other traumatic events. Various institutions and programs have been established for these
children. These include institutions that provide services in various areas such as orphanages, edu-
cation and health services for orphaned children, social support programs and psychological support
services. In addition, social assistance organizations, non-governmental organizations and govern-
ment-supported programs also worked to meet the needs of orphans.

During the period of the Azerbaijan Democratic Republic, the Ministry of Foster Care was one of
the institutions that performed charity and patronage functions and helped orphaned children. Since
its establishment, the Ministry provided orphaned and homeless children with permanent residences,
and took important steps in the direction of their social protection and health.

One of the most important works done in this area was the organization, expansion and constant
supervision of orphanages for children deprived of parental care with the financial support of chari-
table societies.

In 1918, the Children's Aid Bureau was established under the Central House Committee (National
Encyclopedia of Azerbaijan, 2007, p. 101). The chairman of the bureau was Dr. Yevsey Gindes, and
his deputy was Liza Mukhtarova, the wife of millionaire and philanthropist Murtuza Mukhtarov.
The main purpose of the bureau was to help orphans. However, at first there were certain difficulties
due to lack of funds. In this context, the relevant state structures called on the population to support the
work of the bureau. Despite the availability of staff, it was necessary to attract volunteers from among
the people. It was necessary for these children to communicate with people, to understand that they
belong to the people. Volunteers could better understand the needs and psychology of orphaned chil-
dren. To expand the work of the bureau, a large meeting was held on November 26, 1918 with mem-
bers of local public and national organizations. Here a collegial body was established and members
of all national, public and charitable organizations were elected. Y. Gindes, A. Leontovich, G. Bron
from the Central House Committee, Krylova and engineer Krivoshein from the Russian Charity
Society, Y. Varshavsky from the Jewish National Committee, Vasilyevskaya from the Muslim shel-
ter, Liza Mukhtarova from the Muslim Charity Society, Radzinskaya from the “Children's House”,
Koritskaya and others from “Orphanages” were elected bureau members. Dr. Allahverdiyev under-
took the protection of children's health (Baghirova, 2019, p. 116-117).

The bureau had several orphanages at its disposal. In December 1918, orphanages were opened in
conditions in which health and sanitary-gigeyena work was established for orphans. In mid-March
1919, the bureau started organizing special children's sections for small children (from 1 to 7 years
old) under the “Orphanage”. The bureau helped a Muslim orphanage. In addition, also held charity
events: organized a party for Muslim children on Novruz holiday. They invited everyone who wants
to help orphaned children in any way to the event. And donated the proceeds from the event to the
shelter (Huseynova, 1996, p. 22). One of the charity events of the organization was to bake cheap
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white bread and use the proceeds from the sale to the shelter. Isa bey Sadigbeyov, Gasim Gasimov,
Hanifa Zeynalabdin oglu Taghiyev, Taghi Nagiyev, Baba bey Gojayev, Yusif Abdullayev, Zeynab
khanum Salimkhanova and others gave donations to the office. In the summer, the Bureau rented
the barge “Nina” and helped to improve the health of about 130 children suffering from tuberculo-
sis. During the typhoid epidemic in Baku in late 1918 and early 1919, the bureau opened Day Care
Centers for children in the working quarters of the city. In these houses, children were provided with
food from 08:00 in the morning until 18:00 in the evening, medical assistance was provided in case
of illness (National Encyclopedia of Azerbaijan, 2007, p. 421).

The Children's Aid Bureau has also created conditions for the education of orphaned children.
Reading classes and fun games were organized for them in shelters. At the meeting held on March 4,
1919, the bureau made a decision to establish schools in shelters (Baghirova, 2019, p. 121).

The “Children's Protection Society”, which operated during the Azerbaijan Democratic Republic,
also did important work in the direction of saving children. This society was created on the initiative
of Y.A. Gindes. The chairman was Y.A. Gindes, the deputy chairman was Eynulhayat Yusifbeyli
(the wife of Nasib bey Yusifbeyli, the head of the 4th and 5th Cabinets of the Azerbaijan People's
Republic). The main goal of the society was to study the living conditions of children under the age of
17 living in Baku, to inform the public about their lifestyle and necessary needs. By creating special
children's courts, the society was striving to remove orphans from the criminal world, to re-educate
them so that they could be brought up as citizens useful to society, to hand them over to safe hands
(National Encyclopedia of Azerbaijan, 2007, p. 421).

It should also be noted that the Ministry of Foster Care also provided assistance to orphanages
created by local charitable societies for stray and orphaned children. In 1919 alone, 2,114,501 manats
were allocated to the homes created by charitable societies for homeless and destitute children
(Encyclopedia of the Azerbaijani People's Republic, 2004, p. 458).

Apparently, the government of the Azerbaijan Democratic Republic had set a goal to help orphaned
children despite the current economic difficulties. To do this, he took the necessary measures to open
the Institute of Orphanages and organize charitable societies. Established for the care and education
of children, these institutions aimed to prepare them for a better future by contributing to their social
and cultural development.

During the Soviet era and the years of independence

During the years of Soviet rule, various boarding schools and specialized children's institutions
were established in our republic in order to take care of children who lost their parents or were
deprived of their families, and to integrate them into education and society.

The approval of the “Regulation on Peasant-Youth Schools” by the decision of the Board of the
Commissariat of Public Education of the Azerbaijan SSR dated January 6, 1926 played an important
role in this field. Young people from 12 to 17 years of age were admitted to village-youth schools. The
duration of education in these schools was 3 years. Graduates had the right to be admitted to techni-
kums and the corresponding classes of secondary schools. Boarding-type dormitories were organized
for those who were recruited from different villages and studied in those schools. The experience of
this type of schools later led to the establishment of boarding schools (Mardanov, 525th newspaper.
June 26, p. 11-12).

On September 15, 1956, the Central Committee of the Communist Party of the Soviet Union and
the Council of Ministers of the USSR adopted a decision on the organization of boarding schools in
order to provide assistance to low-income families and create conditions for working mothers. As a
result of special attention to the organization of boarding schools in order to create conditions for the
living and education of children who have lost their parents and are deprived of parental care, from
families with limited health facilities and underprivileged families, already in 1966, 65 boarding
schools covering 25.4 thousand students were operating in Azerbaijan. In 1990, more than 63 thousand
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children lived and studied in 20 state children's institutions in Azerbaijan (Mardanov, 525th newspa-
per. June 26.11-12).

Organization of necessary conditions for children to grow up in a healthy environment, improve-
ment of state care for children deprived of parental care, prevention of child neglect, exploitation
of child labor, violence against children and other such issues constitute the main directions of state
policy.

National leader Heydar Aliyev paid special attention to children deprived of parental care during
his leadership in our country, created institutes of orphanages to ensure their healthy growth by tak-
ing them under state protection. Orphanages were intended to provide shelter, education and care
services to orphans or children who could not be cared for by their families. Heydar Aliyev attached
great importance to managing orphanages in a way that would ensure the future of children and meet
all their needs. In these homes, children were not only educated, but also encouraged to participate
in social and cultural activities. In this way, children were tried to be brought up as individuals better
prepared for society.

For the healthy development of children who have lost their parents and deprived of family care
and their integration into society, and for the purpose of transferring children from state educa-
tional institutions to families, the President of the Republic of Azerbaijan, [lham Aliyev, signed the
order “Transfer of children from state children's institutions to families (De-institutionalization)
and Alternative Care State Program” during 2006-2015. The main goal of this program is to form
mechanisms for placing children in families in accordance with the UN Convention on the Rights
of the Child and to ensure their effective operation, to provide alternative care for children to grow
up as full-fledged individuals in a happy, affectionate and loving family environment (Garayeva,
2013, p. 14-15).

Caring for orphans helps them grow and develop in a healthy way. Therefore, it is important to
make an effort to satisfy their emotional, mental and social needs. Children's institutions can also
provide services in areas such as education, psychological support and social activities, in addition to
meeting the basic needs of children.

In 2011, there were 4 baby homes, 6 orphanages with 513 members, two boarding schools for
398 orphans and children deprived of parental care, 11 special boarding schools for 2,537 chil-
dren with disabilities, 267 children for mentally retarded children, 22 general-type boarding houses
for 6,395 people. These men were fully equipped. Their health and healthcare services were also
regulated by the state of Azerbaijan (Guliyeva, 2021, p. 147).

In 2014, the number of children who lost their parents and were deprived of parental care in board-
ing institutions was 685. 30 of them were in orphanages, 163 were in special boarding schools for chil-
dren with disabilities, 40 were in boarding schools for children with disabilities, 452 were in general
education boarding schools, and 389 of them were children who lost their parents and were deprived
of parental care. In 2014, the number of children's homes in Azerbaijan was 4, the number of places
in them was 215, and the number of children was 163. In 2014, there were 6 orphanages, 12 special
boarding schools for children with disabilities, and the number of children in them was 2,653. The state
of Azerbaijan takes full care of children abandoned by their parents (Guliyeva, 2021, p. 144, 146).

As it can be seen, during the years of independence, more systematic approaches were developed
for the care and protection of children deprived of parental care.

Conclusions. Thus, we conclude that the Institution of the Orphanage has its roots in ancient
times. However, the main stage of the development of the Institute of the Orphanages can be consid-
ered the end of the 19th century, when a large-scale campaign was carried out to combat neglect and
poverty of children within the framework of state policy. During this period, new orphanages were
created, in which children not only found shelter, but also received education, medical care and other
social services.
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As you can see, orphans have always been taken care of in Azerbaijan. Today there are institutions
that carry out important work in the field of their protection. These institutions strive not only to pro-
vide orphans with education, but also to guarantee their well-being and social adaptation.
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Abstract. The inclusion of children with special educational needs into mainstream schools alongside their
typically developing peers is a societal imperative within the framework of the modern education system.
Numerous studies demonstrate that employing traditional (segregate) instructional methods in an inclusive
classroom is ineffective. Consequently, identifying pedagogical approaches that endorse inclusive education
stands out as a pressing concern in contemporary pedagogy. The Republic of Azerbaijan starts to develop an
inclusive educational system following the UN-Convention on the Rights of Persons with Disabilities, this
requires new ways of teaching. In this study, the impact of games on the quality of instruction in the inclusive
classroom in Azerbaijani schools was measured. To achieve this objective, the international scientific literature
was scrutinized, and the factors defining the quality of education in inclusive classrooms were identified.
Subsequently, the levels of these factors were assessed in experimental inclusive classrooms, where education
was facilitated through games, and control inclusive classrooms, where education followed traditional methods.

Key words: quality of instruction in inclusive classroom, instructional game, game-based learning,
organization of instruction in an inclusive classroom, innovative instruction for heterogenous group of children.

Introduction. Since 2020, the educational legislation of the Republic of Azerbaijan has acknowl-
edged the right of children with special educational needs (SEN) to participate in inclusive education.
Every year, the number of schools offering inclusive education is on the rise in Baku city and its sur-
rounding regions. This trend enables dozens of children with SEN to participate in education along-
side their typically developing peers. Despite significant legislative changes promoting inclusive edu-
cation, traditional (segregate) educational methodologies persist in classrooms across the country.

To ensure the participation of children in instructional activities alongside their classmates within
an inclusive class and the implementation of pedagogical methodologies to promote inclusive edu-
cation and a culture of inclusivity in mainstream schools, national legislation specifies that children
with SEN participating in an inclusive class must dedicate a minimum of 50% of their instructional
hours to the inclusive setting (Regulation on Organization of Inclusive Education, 2023). However,
as a consequence, we observe that children with SEN, despite being physically present in an inclusive
class, often find themselves isolated from the collaborative instructional processes with their peers.
It becomes evident that while modern education has succeeded in integrating children with SEN into
general education classrooms, it has yet to effectively orchestrate inclusive education for children with
diverse developmental levels within the instructional framework (pedagogical level) (Martin, 2013).

According to the United Nations Convention on the Rights of Persons with Disabilities (UNCRPD),
the primary objectives of including children with SEN in inclusive schools are to ensure their right to
participate in the social environment and access public services on equal terms with others (UNCRPD,
2006). When children with SEN are not engaged in the collaborative instructional process within an
inclusive class, their interactions with peers are limited to moments before and after instructional
sessions, as well as during breaks between classes. In such instances, their presence in a general
inclusive environment only accounts for 13% of their total time spent at school. Considering that the
instructional process encompasses, on average, 87% of the time students spend at school, it is argu-
able that the brief interactions during recess are insufficient for the development of their social skills
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and overall integration into the classroom. Given these considerations, the participation of children
with SEN in joint instructional processes within inclusive classes serves as an indicator of their active
involvement in the social environment, thereby facilitating their access to quality education.

In inclusive classes, the isolation of children with SEN from their peers stemmed from teachers'
preferences for segregate teaching methods and a lack of differentiation of instruction (Martin, 2013).
Therefore, international law and scientific literature recommend the application of various pedagog-
ical methods and strategies in the classroom that support internal differentiation of instruction and
enable teachers to implement individual support for students. Among them, the most emphasized
approaches include internal differentiation of instruction, universal design in instruction, the applica-
tion of individual educational plan, student-centered learning, cooperative training, peer education,
and game-based learning (The Salamanca Statement, 1994), (The United Nations Convention on the
Rights of Persons with Disabilities, 2006) (Hoppey, McLeskey, 2014).

Researchers advocating for the integration of games into the instructional process contend that the
incorporation of games creates fertile conditions for implementing differentiated instruction, cooper-
ative education, and peer education (Udosen and Ekpo, 2016). Many teachers share their experiences
regarding the positive impact of using games in the inclusive classroom on the quality of education
in inclusive classes. Researchers assert that games foster more positive interactions between stu-
dents. In a gaming environment, students can make their own decisions and assess their own results.
The use of games in training allows the teacher to transition from the position of "teacher" to the role
of "facilitator" (Udosen and Ekpo, 2016).

Despite numerous teachers and researchers discussing the positive effects of games in inclusive
classrooms on the quality of instruction, there are very few studies measuring the impact of games on
the education process (Hays, 2005). Overall, there is a lack of substantial research in the international
scientific literature regarding the impact of games on the quality of instruction in inclusive classes.

To assess the effectiveness of incorporating games into the educational process, games were
employed to teach relevant topics in mathematics to first-grade students in three inclusive classes
across three mainstream schools in Baku. The results of these students were subsequently com-
pared with the outcomes of other inclusive classes that were taught using traditional pedagogical
methods. This comparative analysis helped elucidate the impact of games on the quality of educa-
tion in inclusive classes.

Method. Within the confines of this study, an experiment was undertaken in three inclusive first-
grade classrooms to assess the influence of games on the quality of instruction in inclusive settings
catering to children with mild intellectual disabilities. The experiment, aligned with the first-grade
curriculum, focused on four mathematics topics — "geometric figures", addition until 20 (for children
with SEN until 10), subtraction until 20 (for children with SEN until 10), and counting up to 100
(for children with SEN up to 20) — taught through game-based methods over a span of six weeks.
To gauge the impact of these games on instructional quality, measurements were taken before and
after the intervention, comparing the effects on both typically developing children and those with
SEN within the inclusive classroom. For comparative analysis, the results were juxtaposed with the
impact of traditional pedagogical methods on children's performance in the same four mathematics
subjects, assessed in three control classes without any intervention.

A manual was developed by the researcher for conducting games and adapting them to the needs
of children with special educational needs. To ensure the participation of all students in the exper-
imental classes in instructional games, didactic materials were prepared in quantities equal to the
number of children. These materials were adapted, considering the specific needs of children with
special educational needs.

The "Perception of Inclusion Questionnaire (PIQ)" (Venetz, Zurbriggen, & Eckhart, 2019), deve-
loped by Swiss researchers, serves as a tool to measure the impact of games on the quality of instruc-
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tion in inclusive classrooms. It stands as the only global instrument enabling the measurement
of students' emotional, social inclusion, and academic self-concept in inclusive classrooms (Venetz
et al., 2014).

Questionnaire forms (for students, parents, and teachers) have been adapted to the Azerbaijani lan-
guage, drawing from the English and Russian versions. The "Perception of Inclusion Questionnaire"
was validated through the involvement of 10 first-grade students from secondary school in Baku,
along with their parents, and 5 teachers. Necessary adjustments were implemented and incorporated
into the study.

This assessment was conducted at the study's commencement and conclusion (after 7 weeks).
In cases where students could not participate independently, assistance was provided by school psy-
chologists and special education specialist. The initial assessment involved 164 students out of a total
of 170, selected from six classes for evaluation in the aforementioned three areas, with 12 students
having special educational needs. Among the participants, 48.2 percent were female, and 51.8 percent
were male. Simultaneously, 159 parents (including 12 parents of children with special educational
needs) and 6 primary school teachers responded to the questionnaire assessing the psycho-social sta-
tus of 167 students at school. Due to prolonged absences from education, the remaining three students
were not evaluated by their teachers.

To facilitate parental participation in the survey, detailed information was prepared and shared via
digital tools. The researcher addressed questions about survey participation in both the experimental
and control classes. To ensure the engagement of parents in the survey, the researcher recorded dis-
cussions in the digital tool groups and included them in the research documents.

The time span between the first and last survey was 36 days for students, 38 days for parents, and
47 days for teachers.

A written consent was received from the teachers participating in the study, as well as from the
parents of the children studying in the classes involved in the research. The parents of the children
in the control classes provided consent for both their children and themselves to participate in the
survey, while in the experimental classes, consent was obtained from the parents for their children's
instruction through games, in addition to the surveys. The research was conducted in accordance with
the requirements of the Declaration of Helsinki.

The teachers in the experimental classes utilized seven-frame games for teaching geometrical fig-
ures, seventeen-frame games for addition, seventeen-frame games for subtraction, and three-frame
games for counting up to 100. They introduced the games in a well-structured way and showed exam-
ples how to learn with the materials. Then the children had a time period of about 20 minutes to play
the games. At the end they earned positive feedback on their learning result.

Results. The data collected through the administration of the examination instrument PIQ (from
children, teachers, and parents) were analyzed for statistical reliability using the SPSS statistical pro-
gram. The analysis, performed using the "Cronbach's Alpha" method, resulted in a reliability score
exceeding 70 points. This score, obtained through the "Cronbach's Alpha" method, indicated statisti-
cal reliability, as illustrated in Table 1 (Keith S. Taber 2017, p. 1277).

Table 1
Reliability Statistics
Cronbach's Alpha Based
Respondent Cronbach's Alpha on Standar di;)e d Items N of Items
Children .796 .802 12
Parents .837 .849 12
Teachers .870 .875 12
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The average results of the respondents' evaluations from the three groups on the three factors
for each student in the SPSS program were categorized into two groups: children with typical deve-
lopment and those with SEN. Additionally, the classes were classified into experimental and control
groups based on their roles in the study.

Analysis of the preliminary PIQ survey results

To assess the quality of instruction in inclusive classes before the intervention in the study frame-
work, the PIQ survey results (means) were compared between the experimental and control groups
using the SPSS program.

Quality of instruction for typically developing students in experimental and control classes
(a preliminary PIQ survey analysis)

From the mean results (see Table 2), it is evident that there is no significant difference in the
outcomes of typically developing students, parents, and teachers in both experimental and control
inclusive classes. Additionally, in both groups, students, teachers, and parents consistently rated the
social inclusion of students in school the highest. Furthermore, respondents from all three groups in
both experimental and control groups provided the lowest scores for students' academic self-con-
cept levels. Based on the factors mentioned, we can assert that the active participation of students
in the learning process, which serves as an indicator of the quality of training for typically develop-
ing children in inclusive classes, is more effectively organized than the adaptation of instruction to
their needs. Additionally, teachers in control classes rated typically developing students higher than
students in experimental classes regarding academic self-concept (average for teachers in control
classes = 11.35 (SD = 3.54), average for teachers in experimental classes = 10.23 (SD = 3.61)).
Consequently, the instruction in control classes was found to be better suited to the needs of typically
developing students compared to students in experimental classes.

Table 2
Results of the initial PIQ survey (means)
Type T f child : Respondents/factors
of classes ype of Chldrem I Spmi | SSOI | SASC | PEMI| PSOI | PASC | TEMI| TSOI | TASC

. typically developing | 3 4o | 1377 | 1147 | 14.09 | 14.68 | 11.97 | 14.01 | 13.99 | 10.23
eksperimental |children

children with SEN 12.33 | 11.67 | 6.33 | 13.00 | 12.50 | 7.50 | 11.50 | 11.67 | 5.00
typically developing | 1, o7 | 1427 | 12,08 | 14.41 | 14.96 | 12.07 | 13.07 | 14.19 | 11.35
control children
children with SEN 12.17 | 11.33 | 7.33 | 13.33 | 11.67 | 7.67 | 10.00 | 9.83 | 7.00
Note. Respondents/Factor section describes students’ self-assessment (SEMI — emotional inclusion, SSOI — social
inclusion, SASC — academic self-concept), parents’ report (PEMI — emotional inclusion, PSOI — social inclusion, PASC

—academic self-concept), and teachers’ report (TEMI — emotional inclusion, TSOI — social inclusion, TASC — academic
self-concept).

The results of typically developing students studying in experimental and control classes, as well
as those of their parents and teachers, were analyzed using an independent-samples t-test in the SPSS
program. Based on the obtained results, it was determined that, from a statistical perspective, the qua-
lity of education for typically developing students in experimental and control classes does not differ
significantly, except for the results of teachers regarding the academic self-concept factor of students
(Sig. = 0.055).

Quality of instruction for children with SEN in experimental and control classes (a prelimi-
nary PIQ survey analysis)

Based on the preliminary results of the PIQ survey involving children with SEN, their parents,
and teachers, it was observed that, with the exception of teachers in the experimental classes, the emo-
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tional inclusion of children with SEN at school is superior to the other two factors (refer to Table 2).
Social inclusion ranked in the second place, and the academic self-concept level of students was eval-
uated even lower than the other two factors. The results (see Table 2) indicate that all three groups of
respondents rated the academic self-concept of children with SEN significantly lower than the other
two factors. While emotional and social inclusion partially suggests higher levels of participation in
the instructional process for SEN children, the low academic self-concept results indicate significant
challenges in adapting instruction to their needs.

Teachers rated the quality of education for children with SEN lower on three factors than students
themselves and parents. When asked about the reasons for this, teachers explained that, despite the
students with SEN, their expectations regarding psycho-social outcomes are the same as those for
other students. Simultaneously, it was found that the self-evaluation results of students with SEN in
experimental classes on the academic self-concept factor, as well as their teachers' assessments of
the students on that factor, were lower than the results of the control group. It can be argued that the
students' low self-esteem on this factor is directly linked to teachers' lower assessments of their edu-
cational success. Studies conducted in this direction suggest that adapting instruction to students has a
positive effect on the level of academic self-concept of students (Alnahdi, Lindner, and Schwab, 2022).

The results of students with SEN studying in experimental and control classes, as well as those
of their parents and teachers, were analyzed using an independent-samples t-test in the SPSS pro-
gram. Based on the obtained results, it was determined that, except for the results of teachers on the
academic self-concept factor of students (Sig. = 0.042), there is no statistically significant difference
in the results of students, parents, and teachers on other factors regarding the quality of instruction for
SEN students in experimental and control classes.

Quality of instruction for children with SEN alongside typically developing classmates
(a preliminary PIQ survey analysis)

Within the framework of the study, before intervening in the training process in the experimental
classes, a comparative analysis of the level of ensuring active participation and adapting instruction to
the needs of students in both groups was conducted by comparing the results of typically developing
students with the results of classmates with SEN (see Table 2).

As evident from the results, both in the experimental and control groups, the quality of education
for children with SEN is perceived to be lower compared to typically developing students, according
to all respondents. Among the three factors serving as indicators of instructional quality, the emo-
tional inclusion of children with SEN is observed to be on par with typically developing students
in inclusive classes. However, the lowest result is determined to be in the academic self-concept fac-
tor of children with SEN. The low level of academic self-concept among children with SEN indicates
the presence of significant challenges in adapting instruction to their needs within the classes.

The results of students with typical development and SEN, along with their parents and teachers
in the classes included in the study, were analyzed using an independent-samples t-test in the SPSS
program. Based on the obtained results, it was determined that there is no statistically significant dif-
ference in the results of the students themselves and their parents regarding the emotional inclusion of
SEN children and typical students in the experimental classes (students' results Sig = 0.242; parents'
Sig = 0.250). However, according to the results of respondents on other factors, the quality of educa-
tion for typical children is statistically significantly different compared to SEN children. In the control
classes, except for the results of the parents on emotional inclusion (Sig = 0.203), respondents on
other factors indicated that the quality of education for typical children was statistically significantly
different from that of SEN children.

Discussion on the results of the preliminary PIQ survey

Based on the preliminary results of the PIQ survey, it can be concluded that the quality of instruc-
tion in both experimental and control classes is at the same level for both groups. The emotional
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and social inclusion of typically developing students in both experimental and control classes is sat-
isfactory, but the academic self-concept level of students is lower compared to the other two factors.
This suggests difficulties in adapting instruction according to the individual needs of the students.

The scores of SEN children on the three factors, below those of their typically developing class-
mates, indicate discrimination and a lack of full inclusion in the classes. Despite relatively high
indicators of emotional inclusion in SEN children, it implies that, in inclusive classes, children from
this category receive more support for integration into the social environment, but they are not pro-
vided with quality instruction—a fundamental requirement of inclusive education. This is evident as
the results of respondents on academic self-concept are statistically significantly lower compared to
typical children. In this case, the education carried out in the classes where the research is conducted
can be termed as more integrated education rather than inclusive education. In inclusive education,
the crucial aspect is to provide quality instruction tailored to the potential of each student (Convention
on the Rights of Persons with Disabilities and Optional Protocol, 2006).

Final PIQ survey

The final survey was administered once again, seven weeks later, after the four math topics were
delivered through games. A total of 155 students in the 6 selected inclusive classes (including 12 chil-
dren with disabilities) participated in the final PIQ survey. Among these participants, 47.1% were
girls, and 52.9% were boys. In the survey, 157 parents (including 12 parents of children with special
educational needs) and 6 teachers answered questions about the quality of their children's education
at school. Due to the prolonged absence of six students, teachers were unable to assess them.

The results of the final assessment of the PIQ survey were analyzed using the SPSS program.
To analyze the data, the results (means) on the three factors related to the quality of instruction in the
inclusive classroom (students' emotional and social inclusiveness, and their academic self-concept)
were analyzed. For further analysis, the data of typically developing students in the inclusive class-
room were examined separately from the data of children with SEN (Table 3).

Table 3
Results of the final PIQ survey (means)
Respondents/factors
Type Type of children . p

of classes SEMIi | SSOI | SASC | PEMI | PSOI | PASC | TEMI | TSOI | TASC

. typically developing | 15 34 | 1497 | 13.00 | 1537 | 15.51 | 1271 | 15.06 | 14.84 | 11.10
eksperimental | children

children with SEN 1450 | 14.00 | 8.00 | 1450 | 13.83 | 833 | 12.83 | 12.83 | 5.67

typically developing | 13 5 1390 | 1180 | 1345 | 14.42 | 1133 | 12.59 | 13.69 | 10.74
control children

children with SEN 1133 | 1067 | 7.00 | 11.67 | 10.67 | 6.50 | 933 | 883 | 6.17

Note. Respondents/Factor section describes students’ self-assessment (SEMI — emotional inclusion, SSOI — social
inclusion, SASC — academic self-concept), parents’ report (PEMI — emotional inclusion, PSOI — social inclusion, PASC
— academic self-concept), and teachers’ report (TEMI — emotional inclusion, TSOI — social inclusion, TASC — academic
self-concept).

Quality of instruction for typically developing students in experimental and control classes
(final PIQ survey analysis)

From the mean results (refer to Table 3), it is evident that there is no significant difference within
the groups of typically developing students, parents, and teachers studying in experimental and con-
trol inclusive classes. However, notable differences emerge in the results between the groups (experi-
mental and control). The results of typically developing children studying in all experimental classes,
where mathematics was taught through games, exhibit substantial disparities from the results of the
control classes taught using the traditional method.
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Upon analyzing the group results through an independent-samples t-test, it was determined that,
before the intervention, there was no statistically significant difference in the results of students stud-
ying in experimental and control classes, as well as their parents and teachers, on the three factors.
However, post-intervention, according to the results of all three groups of respondents, there is a sta-
tistically significant difference between the experimental and control classes on all factors, with the
experimental classes demonstrating superiority.

Quality of instruction for children with SEN in experimental and control classes (final PIQ
survey analysis)

Analyzing the final results of the PIQ survey, it was determined that the difference in the results of
the respondents in the three categories within the group is not noticeable. The results of SEN children
studying in the experimental class on three factors (excluding the results of teachers on the academic
self-concept factor) are higher than those of SEN children studying in control classes (see Table 3).

By analyzing the results of SEN children studying in both groups of classes with an independ-
ent-samples t-test in the SPSS program, it was determined that in the results of the preliminary sur-
vey, except for the academic self-concept factor of the students of SEN children studying in control
classes, according to the results of the teachers (Sig = 0.042), the three categories of respondents
based on the results of the three factors, it was determined that there is no statistically significant
difference in the quality of instruction (P<0.05).

According to the results of the final PIQ survey, with the advantage of experimental classes, stu-
dents' emotional (Sig = 0.030) and social (Sig = 0.027) inclusion on self-assessment, students' emo-
tional inclusion on parents' report (Sig = 0.016), and their academic self-concept level (Sig = 0.012),
according to teachers' reports, emotional (Sig = 0.024) and social (Sig = 0.049) inclusion of students
statistically significantly differ from the results of SEN children studying in control groups.

The fact that both groups of children (experimental and control), which collected the same level
of results on all three factors in the initial PIQ survey, achieved sharp changes on all three factors
after 7 weeks can act as an indicator of the high impact of games on the quality of instruction.

Quality of instruction for children with SEN alongside typically developing classmates (a pre-
liminary PIQ survey analysis)

As a result, a greater sense of equality is experienced between typically developing students and
children with SEN in the experimental classes compared to the control classes. In the control classes,
on the contrary, a visible contrast between the two categories of students is evident (see Table 3).
The results of the PIQ survey for typically developing students were compared with the results of
their classmates with SEN using an independent-samples t-test. The results of the analysis showed
that, in the initial survey results in the experimental classes, only the emotional inclusion factor in
students' self-evaluation (Sig = 0.242) and in the parents' report (Sig = 0.250) did not indicate a statis-
tically significant difference between typically developing students and their classmates with special
educational needs. In the final results, the self-evaluation results of children with SEN on emotional
inclusion (Sig = 0.110) and parents' report on emotional inclusion (Sig = 0.130), along with the addi-
tional social inclusion factor on SEN children's self-evaluation (Sig = 0.193), became equal to the
results of typically developing students.

In the initial results of the an independent-samples t-test for the PIQ survey in the control classes,
it was determined that, according to parents' reports, there is no statistically significant differ-
ence in emotional inclusion between typically developing students and their classmates with SEN
(Sig=0.203). However, the results from other respondents show a significant difference in the quality
of instruction between the two categories of students in the control groups (P<0.05). Based on the
results of the final PIQ survey, a statistically significant difference was found between the results of all
respondents on three factors between typically developing students and children with SEN in control
classes (P<0.05).
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We can argue that this, in turn, is the result of the negative impact of the quality of instruction
for children with SEN when training is conducted in an inclusive classroom with traditional meth-
ods. This approach does not support the increase of their active participation in the training process
and the adaptation of instruction to their needs.

Difference between initial and final PIQ survey results in experimental and control classes

Since there is no significant difference between the intra-group results (experimental and control)
of both categories of students, their parents, and teachers in the classes where the PIQ survey was
conducted, the next stage will focus on analyzing only the results of the students in terms of the dif-
ference between the initial and final surveys. This limitation is imposed by the constraints on analysis
and the allocated limit for the article.

Analysis of the results of the initial and final surveys in experimental and control classes using
the paired-samples t-test in the SPSS program indicated that the final survey results in experimental
classes surpassed those of the initial survey. Conversely, in the control classes, the average scores
of students decreased during the final survey compared to the initial survey (see Table 4).

Table 4
Paired-samples t-test results (typically developing children)
Factors Pairs Type of classes Phase Mean N Std. Deviation Std. Error Mean

Pair | experimental Pre-test 13.84 74 2.041 237

. Post-test 1543 74 1.086 126
SEMI Pair2  control Pre-test 13.74 66 2.186 .269
Post-test  13.26 66 2.562 315

Pair3  experimental Pre-test 1392 74 1.964 228

SSOI Post-test 1493 74 1.502 175
Pair4  control Pre-test 14.17 66 1.828 225

Post-test  13.80 66 1.963 242

Pair 5 experimental Pre-test 11.81 74 2.304 268

SASC Post-test  13.24 74 2.092 243
Pair 6 control Pre-test  12.121 66 2.6920 3314

Post-test  11.818 66 2.6999 3323

Note. Factor section describes students’ self-assessment (SEMI — emotional inclusion, SSOI — social inclusion,
SASC — academic self-concept)

Based on the paired-samples t-test, a positive trend was observed between the baseline and end
results of the PIQ survey in the experimental classes, whereas a negative trend was evident in the
control classes for children with SEN compared to their typical developing classmates (see Table 5).

It was not possible to establish the statistical significance of the effect using the paired-samples
t-test in SPSS program, given the presence of negative dynamics (non-normal distribution of data)
in the results of the PIQ survey in the control classes. To assess the effect of the experiment using
the PIQ survey results, the SPSS program, designed for the analysis of non-normally distributed
data, employed the statistical method known as the "non-parametric test", specifically the "Wilcoxon
Signed Rank Test".

To analyze the positive and negative differences between the responses to the initial and final ques-
tionnaires across the three factors of the PIQ survey, a nonparametric test-the Wilcoxon signed-rank
test—-was employed. Its purpose is to assess whether the observed change in the experimental classes
is statistically significant. Simultaneously, the test aims to ascertain whether any negative dynamics
observed in the control classes are merely random or represent a statistically significant effect.
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Table 5
Paired Samples Statistics (children with SEN)
Factors | Pairs | Type of classes Phase Mean | N | Std. Deviation Std. Error Mean
. ) Pre-test | 12.33 6 1.366 .558
| Pairl | experimental T G T 1407 | 6 1.472 601
SEMI
Pair 2 control Pre-test | 12.17 6 2.401 .980
Post-test | 11.33 6 2.733 1.116
Pair 3 experimental Pre-test | 11.67 6 816 333
SOl Post-test | 13.50 6 1.049 428
Pair 4 control Pre-test | 11.33 6 3.141 1.282
Post-test | 10.67 6 2.944 1.202
Pair 5 experimental Pre-test 7.17 6 1.941 792
SASC Post-test | 8.17 6 1.472 .601
Pair 6 control Pre-test | 7.333 6 2.5033 1.0220
Post-test | 7.000 6 2.1909 .8944
Note. Factor section describes students’ self-assessment (SEMI — emotional inclusion, SSOI — social inclusion,
SASC — academic self-concept)

Analysis of the impact of using games in the inclusive classroom on the quality of instruction

To assess the quality of instruction in the evaluated inclusive classrooms, the Wilcoxon Signed
Rank Test method was applied to examine the positive and negative dynamics of students before and
after exposure on the three factors (emotional inclusion, social inclusion, and academic self-concept)
measured by the PIQ survey.

According to the initial and final results of the PIQ survey analyzed with the Wilcoxon Signed
Rank Test, 49 typically developing students in the experimental classes exhibited positive dynamics
in emotional inclusion, while 2 showed negative dynamics. In contrast, during the 7-week training
period in the control classes, an increase in negative dynamics on the emotional inclusion factor of
typically developing students was observed. In the control classes, 29 students demonstrated negative
dynamics between the initial and final surveys, while only 13 students showed positive dynamics
in emotional inclusion.

Regarding social inclusion, positive dynamics were recorded in 41 students with typical develop-
ment and negative dynamics in 4 students in the experimental classes. However, in the control classes,
negative dynamics in the results of typically developing students on social inclusion still prevailed.
In these classes, 24 typically developing students showed negative dynamics, while 17 demonstrated
positive dynamics.

For the academic self-concept factor, positive dynamics again prevailed among students in exper-
imental classes (48 vs. 13 students), while negative dynamics were more common in control classes
(29 vs. 19 students).

The results of the PIQ survey for children with SEN are comparable to those of their typically
developing peers. Regarding emotional inclusion, positive dynamics were observed in 5 pupils with
SEN in the experimental classes between the initial and final questionnaires in the PIQ survey. None
of them exhibited negative dynamics on this factor. In contrast, among children with SEN in the con-
trol classes, only 1 showed positive dynamics, while 4 displayed negative dynamics.

In the experimental classes, positive dynamics were observed in the social inclusion of 5 students
at various ranks, with no recorded instances of negative dynamics. Conversely, in the control classes,
social inclusion for students exhibited negative dynamics in 3 instances, and the absence of positive
dynamics was noted.
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In the experimental classes, 3 students with SEN demonstrated positive dynamics on the academic
self-concept factor, with no instances of negative dynamics noted. In the control classes, there were
2 instances of negative dynamics observed on this factor, and no positive dynamics were recorded.

Following the analysis of the PIQ survey results using the Wilcoxon Signed Rank Test, a statisti-
cally significant and non-random positive change was identified in the emotional and social inclusion
scores, as well as in their academic self-concept, among students in the experimental classes.

Table 6
Test Statisticsa (typically developing students)

Emotional inclusion Social inclusion Academic self-concept

Experimental | Control | Experimental | Control Experimental Control

classes classes classes classes classes classes

Z -5.978 b -2.194 ¢ -4.811Db -1.599 ¢ -4.533 b -1.216 ¢

Asymp. Sig.
(2-tailed) .000 .028 .000 110 .000 224
a. Wilcoxon Signed Ranks Test

b. Based on negative ranks
c. Based on positive ranks

Furthermore, it was observed that negative trends in the quality of instruction persisted for 7 weeks
among typically developing students studying in control classes. The positive and negative results of
the PIQ questionnaire on factors of social inclusion and academic self-concept in control classes were
found to be random and statistically insignificant (Table 6). Simultaneously, based on the indicator of
emotional inclusion among typical children in control classes, negative dynamics were observed in
29 out of 66 students, while positive dynamics were noted in 13 students. After 7 weeks, the negative
trends in the level of emotional inclusion among students in the control group were confirmed as
non-random and statistically significant (Sig = 0.28) (Table 6).

The results of teaching children with SEN in the experimental classes showed statistically sig-
nificant positive changes in the factors of emotional and social inclusion according to the PIQ sur-
vey. However, it was observed that positive changes in the factor of students' academic self-concept
(positive dynamics in 3 students) were not statistically significant (Table 7).

Despite the prevalence of negative dynamics in three factors of the PIQ survey among children
with SEN studying in control classes, their statistical significance was not confirmed. Consequently,
the absence of statistically significant changes in the quality of education for students with SEN
in control classes over the course of 7 weeks was confirmed (Table 7).

Table 7
Test Statisticsa (children with SEN)
Emotional inclusion Social inclusion Academic self-concept
Experimental Control | Experimental Control Experimental | Control
classes classes classes classes classes classes
Z -2.070b -1.414c¢ -2.041b -1.633¢  |-1.633b -1.414c¢
Asymp. Sig.
(2-tailed) .038 157 .041 102 .102 157

a. Wilcoxon Signed Ranks Test
b. Based on negative ranks
c. Based on positive ranks
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Conclusions. Through this research, the collected empirical data has affirmed that conducting the
teaching of subjects in inclusive classes with the involvement of children with mild intellectual disa-
bilities through games enhances the quality of instruction. The research has established the following
factors that substantiate the impact of games on improving the quality of instruction in the inclusive
classroom.

As a result of the "PIQ survey" conducted in both experimental and control classes as part of the
study, it was determined that the emotional and social inclusion of typically developing students, as
well as children with special educational needs, studying in experimental classes, changed signifi-
cantly for the better compared to those in control classes, from a statistical standpoint.

When investigating the cause of the negative dynamics in the quality of education for children with
typical development and SEN in control classes, it was discovered that students repeated subjects stud-
ied at the preparatory school level during the first half of the academic year. The commencement of
intensive teaching of new subjects in the second half of the academic year had a detrimental impact on
the students' workload and overall instructional quality. Simultaneously, the rise in seasonal illnesses
during February and March resulted in issues related to students' attendance, leading to frequent
class absences. The problem of poor attendance adversely impacted the quality of their education.

As in the control classes, students of experimental classes had a problem in planning the educa-
tional program, as well as in the attendance of classes. While students in the experimental classes
encountered the same level of difficulty as those in the control classes, a statistically significant posi-
tive improvement in the quality of their learning was observed.

Simultaneously, the emotional and social inclusion of children with SEN studying in experimen-
tal classes indicates that they achieve results not only significantly higher than they pre-test results.
According to the post-test results of the PIQ survey for children with SEN in the experimental classes,
it is evident that they are keeping pace with typically developing students in terms of emotional and
social inclusion (participation in joint instruction). In the control classes, there is a significant differ-
ence in these factors within typically developed children and children with SEN. It has been deter-
mined that equalizing the opportunities for children from these two categories (typically developed
and SEN children) in one class plays a crucial role in conducting instruction through games. This is
because games create conditions for joint activity among students in the instructional process.

The positive advancement in the emotional and social inclusion of students in the experimental
classes is attributed to their favorable relationships with both peers and teachers, their full engage-
ment in the instructional process, and their acceptance as integral members of the class. Considering
these factors, empirical research has confirmed that the use of games serves as an indicator of the
quality of instruction in the inclusive classroom, supporting active participation for students in both
categories within the experimental classes.

Factor III of the "PIQ survey", specifically "Students' academic self-concept," was employed as the
primary criterion for evaluating the level of adaptation of instruction to students' needs. The rationale
behind prioritizing this factor lies in the belief that when the instructional process is tailored to the
student, they are more likely to succeed in their academic endeavors, subsequently enhancing their
self-esteem and fostering a sense of accomplishment in their studies (Alnahdi, Lindner, and Schwab,
2022). Simultaneously, drawing on the principles of "Programmed learning" grounded in behavio-
rism theory, adapting the instructional process to the student allows them to effectively engage in
tasks, leading to increased motivation, which, in turn, stimulates the acquisition of new knowledge
and skills (Chen, 2011). Consequently, aligning instruction with the needs of the learner is anticipated
to yield improved learning outcomes.

The final results of the "PIQ survey" were analyzed, revealing a statistically significant positive
change in the level of academic self-concept among typically developing students during the research
period. Utilizing Wilcoxon's "Signed Difference Test", it was observed that there were both posi-

121



Baltic Journal of Legal and Social Sciences, 2024 No. 3

tive and negative dynamics in the levels of academically successful students in the control classes.
However, the observed change was not statistically significant and appeared to be random.

In the "PIQ preliminary survey" conducted in both experimental and control classes as part of the
study, it was found that the level of academic self-concept among children with SEN is lower than
that of typical children. In the intergroup comparison (experimental and control), there was a slight
difference in this factor.

When the academic self-concept levels of children with SEN were examined based on the final
PIQ survey, despite observing positive dynamics in the experimental classes and negative dynamics
in the control classes, the change in this category of children from both groups was not deemed sta-
tistically significant and was determined to be random.

Considering the above, the educational outcomes of both categories of children in the experimen-
tal classes are statistically significantly different from the results of students studying in the control
classes. Furthermore, given the high level of academically self-concept observed in students when
subjects are taught through games, it can be asserted that research has demonstrated the appropri-
ateness of adapting instruction through games to meet the needs of students compared to traditional
pedagogical methods.

At the same time, based on the results of the PIQ survey, we can assert that instruction conducted
through games may be more effectively adapted to typical developed children than to children with
SEN. Thus, while the results of academic self-concept for typical children studying in experimental
classes were confirmed to be statistically significant, the statistical significance of this difference was
not confirmed in the results of children with SEN in experimental classes.

Taking into account the preliminary results of the PIQ survey, which indicated little difference in
the quality of student instruction across the three factors between the classes, and considering that
the only change in the learning process in these groups was the introduction of learning through
games, it can be argued that the use of games in learning has a more positive impact on the quality
of instruction compared to traditional pedagogical methods. In fact, games in the experimental class-
rooms were found to positively impact the instruction of all children in the classroom, not just those
who are typically developing or have special educational needs. Additionally, the utilization of games
in teaching is assessed as an effective pedagogical method to alleviate the workload during students'
study programs and mitigate potential emotional stress in classes.

While teachers acknowledge the positive impact of games on students' education, the research
revealed certain reasons for them continuing to employ traditional pedagogical methods.
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Abstract. The article deals with language-sensitive LSP teaching from the perspective of academic theory
and, using insights from research, proposes methods for acquiring subject-specific language skills in German
as an introduction to professional language. Language-sensitive subject teaching is a didactic concept of
integrated subject and language learning. Subject-specific content, working methods and ways of thinking are
introduced to learners through a language-conscious approach, which pays conscious attention to language
in order to facilitate subject-specific learning.

The article describes the peculiarities of the German professional language relevant for a better understanding
of the professional language, compares the competences for mastering a foreign language and a professional
language, presents two approaches to it — affective and defensive, and suggests a methodology for teaching
professional knowledge in German.

Key words: languages for specialised purposes, language-sensitive LSP teaching, basis interpersonal
communicative skills, cognitive academic language proficiency, scaffolding, grids.

Introduction. Languages for specialised purposes (LSP) began to receive more attention in the
1960s. They were treated as a linguistic variety of the general language. W. Schmidt was one of the
first to address the character and social significance of specialised languages and defined them as a
«means of optimal communication about a specialised field among experts» (Schmidt, 1969: 17).
This definition was significantly expanded almost 15 years later by L. Hoffmann: he defined LSP as
«the totality of all linguistic means used in a field of communication that can be limited to a specific
subject in order to ensure communication between people working in this field» (Hoffmann 1984:
53). With this definition, the author subordinates LSP as a part of the common language. According
to L. Hoffmann, LSP includes not only terms and terminology, but also phonetic and morphological
means, lexical elements, syntactic and stylistic constructions. In this context, the author emphasises
that a LSP is not homogeneous but has a different language stock within its various text types. At
the same time, the monograph on LSP in German by D. Méhn and R. Pelka was published (M6hn,
Pelka, 1984). The authors believe that every LSP serves «the recognition and conceptual definition
of subject-specific objects as well as the understanding of them» and thus considers «the specific
communicative needs of the subject» (M6hn, Pelka, 1984: 26). The authors draw up numerous clas-
sifications of LSP at the level of morphology and syntax.

W. von Hahn was the first to break away from the common language and distinguish between
purposeful, active behaviour in the subject and various working contexts. According to his definition,
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LSP is a «linguistic actions» as well as «linguistic utterances that are constitutively or commutatively
connected with such actions» (von Hahn, 1983: 65).

U. Steinmiiller is the first to refer to LSP teaching and writes that LSP is characterised by several
essential features, namely a specific vocabulary and special norms for the selection, use and fre-
quency of common language and grammatical means (Steinmiiller, 1990: 19). It does not exist as an
independent manifestation of language, but is actualised in professional texts, which always contain
common language elements in addition to the layer. The author argues in favour of conveying the
technical content of the respective discipline and doing so in a form that is appropriate to the scientific
level of the subject matter. He is thus one of the first to develop the methodology of LSP teaching.

Students with German as a foreign language are expected to understand texts and be able to express
themselves correctly when reproducing what they have learnt. However, many teachers experience
the difficulties students have with this daily: almost all textbooks and teaching materials are geared
towards learners with German as their mother tongue. Comprehension problems are usually explained
by the fact that many students with German as a foreign language have difficulties understanding the
German language correctly. However, the problem does not only arise in linguistically heterogeneous
seminar groups: in practice, it is noticeable that even students who can speak and write German very
well often show serious linguistic weaknesses in professional lessons. The reason for this lies in the
switch between the two language registers — from everyday language to LSP.

Main part. The purpose of our study is to develop a methodology of a language-sensitive LSP
teaching for students from a scientific-theoretical perspective. In contrast to common foreign language
teaching, which is intended to enable students to communicate in everyday life and is designed in a
dialogue-based, creative-associative and error-tolerant manner, LSP teaching is geared towards tasks
and problems that it seeks to solve in a system-compliant manner with reference to a certain method-
ology inherent to the subject. Language and subject are inextricably linked. Whether the students are
listening to the teacher, reading a text or reproducing what they have learnt — the language conveys
the subject content. All too often, however, learning fails not so much because of a lack of profes-
sional knowledge, but because students do not understand a task in purely terms. Language-sensitive
LSP teaching therefore makes deliberate use of language as a medium to remove language barriers.

The aim of the study is to solve a number of problems: 1) to describe the features of the German
professional language that are relevant for a better understanding of the professional language; 2) to
compare the competences for foreign language and professional language proficiency; 3) to present
two approaches to language-sensitive LSP teaching — one offensive and one defensive; 4) to propose
the methodology of acquiring subject-specific language skills in German as an introduction to sub-
ject-specific language and culture.

The research methodology includes the method of linguistic description to establish multi-
level characteristics of professional communication, as well as to analyse professional vocabulary,
morphology and syntax in the learning process. To determine the degree of compliance of speech
works spontaneously created by students in professional communication with linguistic norms, cul-
tural and speech analysis of natural written speech was used. Consequently, we define a professional
linguistic personality as a representative of a certain sociocultural sphere, whose cognitive potential
of language is revealed in the created professional discourse and characterised by a certain degree of
individuality. This means that professional language personality is formed in an educational system
that provides sociocultural and professional relations, access to the outside world and self-awareness
of capabilities in a broad social and professional context and can integrate various LSP. Note that in
the framework of professional training of a modern specialist of any profile, special attention is paid
to professional communicative competence, i.e. to communicative skills in a professional situation.
Language-sensitive LSP teaching also consciously and systematically teaches the subject-specific
language skills required to understand, reflect on and actively apply the subject matter of a subject.
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In language-sensitive LSP teaching, it is not assumed that these language skills will develop on their
own. The acquisition of an educational language register through language education in the subjects
is essential for the academic success of foreign students and it is the task of teachers to actively
counteract educational disadvantage.

Results and their discussion. Language-sensitive LSP teaching is a didactic requirement whose
implementation depends on knowledge of the lexicological, morphological and syntactical features
of LSP. In terms of morphology, LSP differ from everyday language in a number of key ways, namely
through:

— substantivised infinitives: das Problemldsen, das Beweisen;

— nouns on -er: nomina agentis (Fahrer, Dreher, Schweiffer), nomina instrumenti (Zeiger, Zdihler,
Schwimmer, Rechner);

— adjectives on -bar, -los, -reich, -arm, -frei, -fest etc.: brennbar, nahtlos, vitaminreich, sauerstof-
farm, rostfrei, sdurefest;

— adjectives with prefix nicht-: nichtleitend, nichtrostend,

— multi-member composites: Zylinderkopfmutter, Scheibenwaschanlage;

— compositions with numbers, letters, special characters: T-Trdger, 60-Watt-Lampe, U-Rohr;

— multi-word complexes: elektronische Datenverarbeitung, Flachkopfschraube mit Schlitz,

— formations from and with proper names: galvanisieren, rontgen, Bunsenbrenner, Ottomotor;

— discipline-specific abbreviations: 4bb. — Abbildung, Abh. — Abhandlung, F'S — Festschrift,
GmbH — Gesellschaft mit beschrinkter Haftung etc.

At the level of syntax, the following syntactic structures occur in LSP:

— functional verb structure: Anwendung finden, in Betrieb nehmen;

— nominalisation groups: die Instandsetzung der Maschine, der Uber-fiihrungsvorgang;

—extended noun phrases, clauses instead of subordinate clauses: nach der theoretischen Vorkldrung,
beim Abkiihlen des Werkstiicks;

— complex attributes instead of attribute sets: das auf der Achse festsitzende Stirnrad; die griinen,
spitzzulaufenden Drdhte; der vorfristig beendete Vorgang;

— impersonal language: man nimmt dazu; Strahlungen lassen sich schwer nachweisen;

— ellipses with infinitive: die Schraube fest anziehen; den Deckel dffnen etc.

Causal, conditional, final and relative clauses are favoured. The finite verb is usually in the 3rd per-
son singular / plural in the present indicative; passive forms (procedural and conditional passive) and
imperatives are often used.

It is precisely in these points that the common language and LSP differ. In practice, teachers note
the following problems with the LSP (see Chart 1, according to Leisen 2015: 47):

Chart 1
Problems in LSP teaching
Language Problems in LSP Teaching Problem category
Learners
* wrestle with (technical) terms Problems related
* have a limited vocabulary to vocabulary

* mix common and professional language

* give one-word answers and avoid complete sentences
* speak and write in an unstructured manner

* read and speak haltingly, choppily and fall silent

L]

L]

Problems with verbalisation

o . and communication
speak and write in the simplest sentence structures

speak and listen in a teacher-centred way

* massively violate the rules of the German language Problems related
* do not understand professional texts and forms of presentation (reading) to language, reading
* have difficulties in writing and describing and writing skills
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The Canadian LSP didactician J. Cummins was the first to distinguish between everyday language
and LSP in the classroom (Cummins, 1979: 197-203). Language learning at school starts with every-
day language, the so-called BICS skills (an acronym for basic interpersonal communicative skills).
Through language-sensitive LSP teaching, children at school must gradually learn the language
of education (CALP as cognitive academic language proficiency) and later the LSP (s. Chart 2).

Chart 2
BICS and CALP skills
Basic Interpersonal Communicative Cognitive Academic Language Proficiency (CALP
Skills (BICS) skills)
* basic communication skills
* language skills for everyday interpersonal
communication
* oral language register

* cognitive school-related language skills
* language skills of LSP in the cognitive academic field
* written language register

The two language registers are not directly linked. Unlike everyday language, LSP is not acquired
automatically, but is learnt through instruction and deepened through practice. Pupils should be able
to use the knowledge gained for their further thinking, speaking and acting, e.g. to derive statements
and understand them outside of their context. LSP skills are particularly important for success at
school.

Furthermore, the question of the right time for LSP teaching plays a decisive role. As a rule,
language skills at a good intermediate level are assumed, and most textbooks also start here with their
progression, although there are now also attempts to equate the start of LSP teaching with the start
of foreign language learning.

Language-sensitive LSP teaching is a didactic concept of integrated subject and language learning.
Subject-specific content, working methods and ways of thinking are introduced to learners through a
language-conscious approach. In other words, language-sensitive LSP teaching pays conscious atten-
tion to language to facilitate subject-related learning. In addition to the term language-sensitive LSP
teaching, the term language-aware LSP teaching is also used slightly differently in the specialist
literature. In practice, both approaches aim to make it easier for learners to achieve subject-related
learning objectives by providing linguistic support.

U. Steinmiiller (Steinmiiller 1990: 21-22) makes the following eight components in a proposal
for the organisation of language-sensitive LSP lessons: a clear structure of learning material, simple,
clear but not imprecise linguistic design, the use of visual aids, pre-relief and structuring of subject
texts, ensuring and checking their comprehension, the teaching of working techniques and the cre-
ation of a subject reference via suitable teaching material, whereby he ends by explicitly advocating
team teaching of German as a Foreign Language and subject teachers.

There are two approaches to language-sensitive LSP teaching: an offensive and a defensive
approach. In the offensive approach, the language requirements remain unchanged, but students are
supported linguistically. In the defensive approach, the language requirements are raised to a lan-
guage level that is slightly above that of the students. In each approach, however, many learning
situations require special language resources, for example for describing, explaining or justifying.

Language-sensitive LSP teaching relies on techniques that support and help to master communica-
tive situations. For students to gain linguistic confidence, they are offered a framework of aids,
so-called scaffolds, see worksheet A without scaffolds and worksheet B with scaffolds in Fig. 1
(according to Leisen 2019: 12):
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Arbeitsblatt A Arbeitsblatt B
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Fig. 1. Worksheets with and without scaffolds

Scaffolding is about providing students with concrete aids so that they can carry out the next higher
learning step independently. The following scaffolds, for example, are suitable for language-sensitive
LSP teaching:

— word list with important terms,

— graduated learning aids, e.g. speech bubbles with formulation aids,

— word railings in the form of predefined words,

— learning posters to visualise learning content,

— concept networks, clusters or mind maps,

— sample solutions etc., e.g. in maths lessons (see Fig. 2):

Dreiecke
L: Welche Dreiecke kennt ifir?
Lr Rechtwinklige
L: Gut, weitere. Fachwortliste .
Lr Glelehschenklige und glelcheeitige «  rechtwinklig . f__‘-;/l '-,lII 'z'ﬂ-..‘__\_\_\}
L: Gleichschenklige und gleichseitige, jo. Wos ist denn * gle.ichscr.n?nhlig ;"x. W
der Unterschied? Kannst du sie voneinander *  gleichseitig -
obgrenzen? = stumpfwinklig — x:‘::"-lll
. itzwinkli .
5: Gleichseltige sind auch gleichschenklige spitzwinklig [ 3 T, \M":_'\-‘
o ) , +  gleichseitig —
L: Richtig, welche gibt es noch? +  gleichwinklig L
5: Gleichwinklige * achsensymmetrisch s~
L: Jo, gleichwinklige. Wie hdngen die mit den = punktsymmetrisch =
gleichschenkligen susammen? = drehsymmaetrisch

Fig. 2. Sample solutions in maths lessons
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Scaffolds are not only suitable for science subjects, but also for humanities subjects, e.g. history,
by explaining the topic «The walk to Canossa» (the supplication and penance of the Roman-German
King Henry IV from December 1076 to January 1077 to Pope Gregory VII), see Fig. 3 and video at
https://studyflix.de/geschichte/gang-nach-canossa-3730:

" Bufletun  Burgvon Canossa

& QQ" ":'em{
Aufgabe: & Heinich v & s
Formuliere eine Aussage ; ¢ ,I_% &
zum ,Gang nach Kanossa". & ;*’q,& E ), ‘ i
Nutze mindestens drei § o, ? K
Begriffe aus dem Wortfeld ¢ ﬂuo'f"’"e . 5%1 .6 K
.paﬂ' ‘;,:r:. *}k,_a %
" ;g T%
fh Januar 1077 %'7 _

Fig. 3. Scaffolds for a historical material

Graduated learning aids make tasks solvable for students with different levels of LSP skills. They
use the learning aids independently and can therefore adapt the level of difficulty of a task to their own
performance level. Tiered learning aids are particularly suitable for complex tasks, tasks for reorga-
nising or transferring knowledge and tasks for applying what has been learned. The aids are stimuli
that can relate to understanding the task, understanding texts, charts and graphics or to content-related
aids for solving tasks. The aids are not presented in one go, but rather guide the students step by step
through the process of working on and solving tasks. They should be designed in such a way that
they build on each other in terms of content and can be referred to by the students in stages. A step-
by-step aid can, for example, comprise five levels. The first level comprises the least amount of help,
with each subsequent level providing smaller steps and suggestions that are closer to the solution.
The last level of help often corresponds to the model solution developed by the teacher, cf. the task
for explaining the processes in the diagram sections (see Fig. 4).

Graduated learning aids are not suitable for developing different solutions to problems are not suit-
able for developing different solutions to problems, as the aids usually prescribe a specific solution.

Help is often provided in the form of «help cards». The cards can include information (e.g. refe-
rences to textbooks, teaching materials, explanatory videos, etc., speech bubbles in diagrams, graph-
ics and texts), more detailed explanations of the task (possibly reformulated task), instructions
on the solution steps, linguistic aids (vocabulary and/or sentence construction aids). Before the start
of the work phase, the teacher should present the graded aids to the students so that they are aware
of the areas in which they can make use of help.

Scaffolds support the students' cooperative work. Intensive communication between students gives
the teacher more freedom to observe and provide targeted support to individual students. This enables
language-sensitive subject teaching. However, only as much help as necessary is offered. As soon as
the students can work on tasks independently, the scaffolding is gradually removed again. Working
with graded learning aids in individual or partner work is favourable. In principle, however, graded
aids can be used in all social and teaching forms.
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Fig. 4. Graduated learning aids

For everyday planning, sensitive LSP teaching requires a clear and practicable presentation of the
planning on approximately one page, a so-called planning grid. The teacher should take language
aspects into account as early as the lesson preparation stage. The simplest planning grid is based on
the concept for language support in LSP lessons (Tajmel, Hagi-Mead 2017: 75), see Chart 3.

Working with the grid follows a specific procedure. The aim of analysing tasks with the planning
grid is to identify and specifically name nouns, verbs, adjectives, prepositions and morphological /
syntactical structures (e.g. active-passive, causal sentences, conditional sentences, comparisons) that
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Chart 3
Planning Grid
Date: Class:
Subject: Topic of the lesson:
Competence expectations according to the curriculum:
Language actions | Language structures Operators Vocabulari/(eywor s
General
Listening
Speaking
Reading
Writing

are necessary for completing the task. The methodological approach includes an analysis along four
key questions:

(1) What is the task?

(2) What activities and linguistic actions should the pupils carry out, e.g. in plenary, in individual
work phases, in group work?

(3) What linguistic means and structures are required for this, e.g. to describe chronological pro-

cesses, conditions, causalities, results?
(4) What vocabulary is required for the subject area?
Another planning grid with modified questions to create looks like this:
— What specialised vocabulary will be used in the lesson? (create a list)
— Which stumbling blocks are included?
— How can these stumbling blocks be pre-relieved?
— Which operators should primarily be practised?
— What material can I use for this? (List with links, worksheets, ...), see Chart 4 (nach http://www.

josefleise.de/download-sprachbildung)

Summand, Summe, Minuend,
Subtrahend, Differenz,
Klammerregel, Kommutativ-
gesetz (Vertauschungs-
gesetz), Assoziativgesetz
(Verkniipfungsgesetz)

* circle technical vocab-
ulary for sum in red if
necessary

* initially use a small
stem of synonyms (e.g.
addieren & plus rechnen)

Chart 4
A completed planning grid
Lesson unit: Addition and subtraction of natural numbers
Stumbling blocks Material
Vocabulary used, phrases Which stumb- Operators . !
. How can they be ideas,
used ling blocks are re-relieved? used links
included? P '
addieren, dazu nehmen / * separable verbs * create a glossary (with |Berechne,
zdhlen, zusammenzdhlen, (abziehen, wegneh- | plural formation) nenne,
summieren, vermehren, men, zusammen- * vocabulary cloud in the | wende an, 2
hinzufiigen, plus rechnen, zdhlen, hinzufiigen) |classroom addiere, S
subtrahieren, abziehen, * foreign words, * have specialised subtrahiere NS
wegnehmen, Unterschied many synonyms vocabulary for the dif- § S
bilden, vermindern, minus ference circled in blue if S %0
rechnen, Differenz bilden, necessary 3 "E
S 3
S
S 2

https://mathewortschatz.schule.at/
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If a textbook is to be used in LSP lessons, it would be a good idea for the teacher to examine the
text at word, sentence and text level beforehand. The extent of the vocabulary that the students have
mastered plays a decisive role in reading comprehension. Criteria for text selection are simplicity,
brevity, structure and the clarity of the pictures or graphics. A suitable text:

— 1S not too extensive,

—uses terms consistently.

—1s characterised by a clear structure,

— explains facts using examples,

—does not contain any superfluous information.

If a text seems too difficult, teachers can simplify it by reducing LSP features so that the content is
more accessible. However, LSP texts cannot be changed at will. A text should also not be too simple
in terms of language development, but should present a calculated challenge.

When preparing LSP texts for teaching, texts should be pre-relieved and structured. It makes sense
to provide preliminary and additional information about the text. The text could be opened by asking
key questions, underlining or highlighting the key words or main information in the text, writing
out key words and labelling their context in the margin of a text. For difficult texts, teachers could
create a simpler parallel text, which must, however, contain all the essential content of the main text.
Additional graphic representations of the facts are very helpful because of coupling between object,
word and image, classification of previously learnt and new terms in graphically designed systems,
vocabulary presentation of collective terms and word fields. Activities that accompany and support
reading comprehension are divided into three phases:

I. Before reading (activation of prior knowledge)

(1) Activate prior knowledge associatively, e.g. via visual material, associations with individual
terms through diagrams, mind-mapping or action-orientated through a preceding experiment.

(2) Pre-explain difficult words (terminology, compound words, foreign words) with word explana-
tions or definitions. Simple self-produced or existing explanatory videos can be used here. These can
provide preliminary relief in terms of content and language during preparation at home. They are also
a modern tool that corresponds to the media habits of the learners.

II. During reading (reading comprehension, reading strategies)

(1) Cooperative method ‘House of Questions’ (Briining, Saum, 2015: 18f), which consists of the
following steps:

(a) Individual work: Students are given a text to read. Everyone then writes down at least 3 ques-
tions from the ground floor about the text and also writes down the answers.

(b) Group work: Students take it in turns to ask one of the questions. The others must try to answer
it correctly. Each student has four speech cards; for each answer, they must place a card in the centre.
When they have put down all their cards, they must wait until everyone else has put down their cards.
The student asking the question calls out, the others must answer. Questions may not be asked twice.

(c¢) Individual work: Everyone then writes down at least two questions from the 1st floor on the
text and writes down the answers.

(d) Group work: Students take it in turns to ask one of the questions. The others must try to answer
them correctly. Each participant has four speech cards; for each answer they must place a card in the
centre. Questions may not be asked twice.

(e) Individual work: Everyone then writes down at least one question from the attic about the text
and writes down the answers.

(f) Group work: Participants take it in turns to ask one of the questions. The others must try to
answer it correctly. Each participant has four speech cards; for each answer they must place a card in
the centre. Questions may not be asked twice.

(g) Plenary: The groups now ask their most difficult questions on the 3 levels in plenary.
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(2) Support materials such as dictionaries, translation software, etc. Texts should first be broken
down into smaller sections of meaning, paraphrased and written down in keywords, e.g. cooperatively
in reading tandems or through reciprocal reading, which offers the opportunity to ask fellow students
directly if there are difficulties in understanding or to formulate questions about the text yourself.

III. After reading (text reconstruction and text transformation)

(1) Summarise, compare and reflect on what has been read using visualisation techniques.

(2) Summarise what they have read in just one sentence in order to train their eye for the essentials.

(3) Creative forms of text reproduction, for example in a still image or as a role play, productive
writing occasions, e.g. rewriting the text from a new perspective, also trains text planning skills,

(4) Use prepared concept cards to help pupils verbalise what they have understood.

(5) Deciphering highly condensed and abstract texts (e.g. through nominal style, passive construc-
tions, complex hypotaxis, long nominal phrases and extensive references). Exercises such as tracing
and assigning reference words or simplifying transformations in which sentences are shortened, nom-
inal phrases are converted into subordinate clauses, etc. can provide support here.

Matching exercises are suitable for checking the comprehension of specialised texts when two
sets of terms or partial statements are extracted from the text and the learner must link them together.
Correct/false exercises and multiple-choice exercises can also be used. In order to understand the
specialised texts, central keywords or statements of the text should also be named, an unstructured
text should be divided into smaller sections, terms or statements from the text should be entered in
drawings, speech bubbles should be filled in, texts should be reproduced in key words orally or in
writing, technical contexts, definitions of terms, rules, formulae, abbreviations etc. should be asked
for or looked up. At an advanced stage, work assignments could be carried out according to written or
oral instructions or work assignments could be formulated for others in writing or orally

These texts are orientated towards the respective subject. The linguistically precise, conceptually
written form or non-linear presentation of diagrams makes it more difficult for learners inexperienced
in educational language to extract information and must therefore be prepared, supported and prac-
tised. The aim is to achieve confidence in using the technical language level, not to simplify it, even
if simplification can be an intermediate step.

Conclusions. In conclusion, it can be generalized that the sensitive use of language in subject les-
sons plays a crucial role in helping students with German as a foreign language to overcome linguistic
hurdles, thereby facilitating the achievement of subject-related learning goals. By adapting language
use to be more accessible and clear, educators can create an inclusive learning environment that sup-
ports the comprehension and engagement of all students, regardless of their proficiency in German.
This approach not only aids in understanding the subject matter but also contributes significantly to
the students' overall language development. As a result, students increasingly acquire German sub-
ject-specific language skills, which enhances their academic performance and confidence in using the
language across different contexts. Moreover, this method promotes a more positive attitude towards
learning German, encouraging continuous improvement and greater academic success. Through care-
ful consideration of language use, educators can ensure that all students have the opportunity to suc-
ceed and thrive in their educational journey.
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Abstract. The article examines the specifics of ESP for engineering students from the standpoint of meeting
their relevant language needs as for future professionals. The aspects of ESP are analyzed in the context of
scholarly perspectives and formulations. The essence of ESP related terms such as «need» and «goal» is
clarified. The role of motivation in ESP learning is substantiated. Based on the empirical study, specifically
the survey conducted among the students — future engineers and the analysis of its results, the conclusions are
drawn regarding the real communicative needs of the respondents to enhance the effectiveness and motivation
in mastering ESP during university education stages.
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Introduction. The modern paradigm of future specialists’ education nearly in any professional
field reflects changes occurring in the system of education under the influence of economic globali-
zation, the development of innovative technologies, and consequently the arising demands of the job
market. This entails students to acquire truly valuable and useful knowledge, and furthermore, to
develop skills that will contribute to their successful adaptation and realization both in professional
environment and in various spheres of multifaceted life.

Today, the foreign language proficiency represents a significant advantage practically in any pro-
fessional’s portfolio. First and foremost, this applies to proficiency in English, which is widely used
in international cooperation and communication, business, politics, science, education, and other sig-
nificant spheres of human activity.

Within the framework of European integration the institutions of the European Union utilize
24 official languages; in parallel, as L. Derbenyova points out, this raises a question of an «inter-
national auxiliary language» (IAL), primarily in the administrative domain, as such a «commony
language helps regulate political, economic, and cultural relations more effectively between the EU
countries, with English serving as the functional language in these areas (Derbenyova, 2010: 174).

Along with this, the modern globalized world is culturally diverse, which necessitates the prevalence
of multilingualism in the context of diversified communities based on national and cultural character-
istics. The socially important value of multilingual competence is declared in the «Recommendation
on Key Competences for Lifelong Learning», as such which «defines the ability to use different
languages appropriately and effectively for communication», and namely «involves the appreciation
of cultural diversity, an interest and curiosity about different languages and intercultural communi-
cation» (Recommendation, 2018). Therefore, multilingual trends extend to the professional environ-
ment, which social aspect lies in interaction and cooperation not only within the internal organization
of work relations but also in establishing external professional communication with foreign partners,
with intercultural aspect being an essential component.
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The aforementioned indicates that the essentiality of effective foreign language learning in uni-
versities 1s a priority in modern higher education. Consequently, the multifaceted study of effective,
motivational approaches to foreign language training of future professionals currently represents the
relevant topic in vast pedagogical discourse.

The purpose of the research is to present and analyze the results of the survey of technical uni-
versity bachelors regarding the motivational basis of their English language learning and examine
their correlation with current language needs of future engineers.

Research methods. The issues of our research were studied through the prism of theoretical
investigation of relevant scientific sources, the use of the empirical survey method, as well as the
analysis of the obtained results.

Theoretical basis. Investing in higher education involves significant resources from both stu-
dents, universities and governments, yet, along with that a skilled workforce supports economic
development and brings about societal well-being. One can’t deny that «employability of university
graduates becomes a number one priority» (Marjanovikj-Apostolovski, 2019: 51).

Our scientific interest centers on the foreign language education of engineering students, who will
be future contributors to the technological advancement in our society. Broadly, the engineering field
involves development, design, production, implementation, and maintenance of varied technological
solutions and products.

The diverse tasks and obligations of engineers underscore the multifaceted character of their pro-
fession and the profound impact they exert on society. Through their involvement in creating innova-
tive systems, optimizing existing ones, analyzing data, conducting experiments, and ensuring product
quality, engineers play a pivotal role in driving and implementation of technological approaches that
have the potential to bring about significant progressive changes in lives of individuals and commu-
nities. Effective innovative engineering solutions improve the quality of life, strengthen the economy,
and contribute to solving humanity’s challenges.

In the present-day interconnected and globally integrated society the need for engineers to master
foreign language skills and, in particular, English for non-native speakers, has become more sig-
nificant over time. English has emerged as the lingua franca of science, technology, and business,
facilitating collaboration and communication among professionals. Fluency in English opens doors
to international employment opportunities and professional growth, allowing engineers to work on
international projects and tackle global challenges. In this context, we agree with the assertion that «a
manifestation of competence, learning and using a foreign language should expand the possibilities of
mastering a future profession» (Zelenin, 2021: 217). Thus, the demand for foreign language compe-
tence has turned integral to the modern engineering profession. As stated by Boivan & Kovtun, «the
general vector in the process of teaching foreign languages at the university becomes focused on the
main areas of a particular specialty and involves a continuous search for the ways and approaches
to educational process more efficient» (Boivan & Kovtun, 2023: 71). Therefore, the issue of quality
foreign language teaching for future engineers remains the topic of discussion and scientific inquiry
among researchers, methodologists and teachers. To a large extent, the effectiveness of such training
at the university is determined by the interconnected set of students’ language needs and motivation,
which reflect the conditions of professional realization in the modern world. The primary approach
to applying such a format of teaching English is ESP (English for Specific Purposes). In this regard
T. Fitria notes that ESP combines subject matter and English language teaching which is highly moti-
vating because the learners can apply what they have learned in their English classes to their field of
studies (Fitria, 2020).

Since in most cases students already have some knowledge of English language acquired at school,
their foreign language training at the university, as a rule, involves improving the existing level of the
foreign (English) language with the aim of applying the communication potential in the professional
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environment related to their chosen specialization. Regarding the necessity of having prior knowl-
edge of English within the context of acquiring ESP, there exists a perspective that most ESP courses
assume basic knowledge of the language system, but it can be used with beginners (Dudley-Evans &
John, 1998: 5). T. Fitria, in turn, emphasizes that ESP approach improves the relevance of what the
students/learners are learning, then enables them to use English that they have known before (Fitria,
2020). It is worth noting, however, that the effectiveness of ESP courses in bridging the gap between
language learning and practical language use in professional or academic contexts can also depend
on the quality of instruction, the authenticity of materials used, and the level of learner engagement.

The dynamic nature of language itself and the ever-changing demands of global communication
contribute to the continuous evolution of ESP, leading to a multitude of definitions that aim to remain
relevant and practical in the real-world language use. The certain lack of a standardized formula-
tion of the essence of ESP can be attributed to the fact that it is intensively advancing field, and as
language teaching methodologies and educational needs progress, new perspectives and approaches
emerge, contributing to the ongoing clarification of ESP’s definition. As for the context of our analy-
sis, the essential reference points in understanding the core of ESP, encompassing its defining compo-
nents, are the formulations of ESP derived from the comprehensive scrutiny in scientific exploration
within this domain. As noted by T. Dudley-Evans and M. John (1998), «ESP is part of a more general
movement of teaching Language for Specific Purpose (LSP), which has focused on the teaching
of languages such as French and German for specific purposes, as well as English». Additionally,
M. Chalikandy (2013) makes it clear that «the present trend is spreading ESP into non-native English
speaking countries where English is taught as either as a second language or as a foreign language».

The essence of ESP remains the subject of discussion and clarification, and the very concept, due
to its to some extent comprehensive character, lacks complete certainty, as evidenced by the findings
of numerous researchers in this domain.

Thus, based on its functional role, ESP has been proposed to be defined by absolute characteristics
as being tailored to meet specific purposes of the learners and make use of the underlying methodol-
ogy and activities of the discipline it serves; additionally, one of the variable characteristics of ESP
may be related to or designed for specific disciplines (Dudley-Evans & John, 1998: 4-5).

Along with that, T. Hutchinson and A. Waters point out that ESP is not a particular kind of lan-
guage or methodology, and it is not different in kind from any other form of language teaching;
ESP should be seen as an approach to language teaching which is directed by specific and apparent
reasons for learning (Hutchinson & Waters, 1987). L. Anthony (2018) states that ESP is one of the
most established approaches in ELT. M. Chalikandy (2013) stresses that «ESP is a branch of English
Language Teaching (ELT) with its own approaches, materials, and methods which have been devel-
oped by adapting from other disciplines and integrating with other disciplines». Based on these for-
mulations, it can be determined that ESP is an integrated system within the broader field of ELT,
which focuses on providing language instruction to learners of English in light of various contexts,
encompassing general language skills for communication and fluency. ESP, though, targets specific
language needs of learners based on their particular professional or academic purposes, as observed
by numerous researchers in this field of language instruction. That is, ESP courses are narrower in
focus than general ELT courses because they centre on analysis of learners’ needs (Basturkmen, 2010:
3). Concurrently, as N. Stojkovi¢ (2019) notes, «ESP is the most responsive form of English language
teaching (ELT) in the sense of adhering to the notion of job situation precise, effective, fast, linguistic
preparation». This confirms the position of T. Fitria (2020) who indicates that «the most important
learner’s purpose for learning English is to communicate a set of professional skills and to perform
specific job-related functions». A consonant perspective is found in B. Ho’s research (2011), who
suggests that ESP courses are offered to develop university students’ English communication skills
needed in the workplace and/or in an academic setting.
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From the researchers’ views on the specificity of ESP’s objectives, it becomes clear that the terms
«purpose» and «need» are commonly employed due to their integral role in defining the intended
outcomes of ESP. In fact, this is what L. Anthony (2018) means when he posits that the starting point
of ESP is an understanding of the current and/or future occupational needs of learners. Emphasizing
purposes and needs in ESP research underlines the importance of aligning language teaching with the
practical goals of learners, rendering ESP a crucial and effective strategy for academic professional
language training.

According to the definition, purpose is «something set up as an object or end to be attained»
(Marriam-Webster dictionary). Additionally to that purpose is defined as «determination or a feel-
ing of having a reason for what you do»; «an intention or aim»; «a reason for doing something
or for allowing something to happen; «an intended result or use» (The Cambridge Dictionary).
The explicit meaning of «need» is found as «a situation in which someone or something must do
or have something»; «something that a person must have; something that is needed in order to live
or succeed or be happy»; «a strong feeling that you must have or do something» (The Britannica
Dictionary). So, the concepts of «purpose» and «need» are correlated through the idea of intention and
necessity. Purpose refers to the reason or goal for which ESP is taught/learnt, while need highlights
the particular requirements or necessities that ESP aims to fulfill. In this manner they are synchro-
nized, with the purpose driving the actions and the need determining the necessary steps to achieve
the intended outcome. Therefore, it is right to assert that purpose pertains to the underlying reason or
goal for an action, providing an answer to the question of why something is undertaken or performed.
Given above analytical reasoning we concur that ESP is «an approach to language learning, which is
based on learner need» within such an essential context that «the foundation of all ESP is the simple
question: why does this learner need to learn a foreign language?» and «the whole analysis derives
from an initial identified need on the part of the learner to learn a language» (Hutchinson & Waters,
1987: 19). In alignment with this attitude, H. Basturkmen (2010) extends the discussion about ESP’s
reference points, stating that «ESP focuses on when, where and why learners need the language either
in study or workplace contexts». It is worth noting that understanding the nuances of the contexts is
essential for designing language instruction that is relevant with learners’ real-world communication
needs. In the realm of ESP teaching/learning context refers to the specific situation, environment, or
domain in which language is used or taught. In this regard context is thought of as having two main
sets of components: pragmatic and mental, externally observable pragmatic features of a given situa-
tion (e. g. availability of reaching-learning resources, multimedia facilities, teachers’ level of training)
and the attitudes, beliefs, and behavioral expectations participants bring with them to the classroom
(Tudor, 2001: 18-19). It implies that tailoring language instruction to the contextual factors contrib-
utes to its effectiveness by ensuring more targeted and relevant language learning experience.

The link between needs and purposes becomes apparent within the context of need analysis as
integral part of ESP and an ongoing process because students are culturally, ethnically, and linguis-
tically diverse, their objectives and the levels of academic literacy are different (Chalikandy, 2013:
319). Furthermore, their objectives for learning English may vary widely, from improving their com-
munication skills for professional purposes to professional and academic pursuits.

Hence, it is crucial to recognize that by carefully evaluating and addressing learners’ needs, ESP
practitioners can offer a tailored and effective language learning experience, equipping students with
the linguistic skills needed to reach their specific objectives in a more interconnected professional
environment.

As stated by M. Marjanovikj-Apostolovski, «it is more than obvious that simply mastering
field-specific vocabulary is no longer the primary objective of ESP courses» and «ESP courses in
higher education should give students a solid foundation and basis for future learning and develop-
menty» (Marjanovikj-Apostolovski, 2019: 51). We believe it is vital for English teachers to respond in
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this manner, especially when working with future engineers, as professionals in this field are currently
the catalysts and enablers of rapid scientific and technological advancement globally.

Research results and their discussion. In a broad sense, engineers are professionals who are
involved in design, development, manufacturing, and improvement of products, systems, infrastruc-
ture, and technologies in various fields such as mechanical engineering, civil engineering, computer
engineering, software engineering, cybersecurity, telecommunications engineering, chemical engi-
neering, industrial engineering, aerospace engineering and many others.

In the context of global economy, the boundaries of business and professional communication
expand in each of these realms due to the necessity of exchanging innovative experiences, participat-
ing in international projects, engaging in internship and professional development programs, deepen-
ing partnership relations, and more. Therefore, knowledge and use of English language in all of these
aspects are undeniable imperatives of communication. On a side note, it is also worth mentioning that
«teaching technical English involves developing intercultural competence for students to be engaged
in international learning and job opportunities» (Chugai, 2015: 170).

From a wide standpoint, the mentioned factors serve as a significant motivational basis for future
engineers to study English language comprehensively in all aspects of its application in the profes-
sional field. In teaching English as a foreign language to engineering students, the notions of «need»
and «purpose» are closely related and both play an essential role in shaping motivation.

We support the opinion that motivation in ESP has a profound effect on the question of how spe-
cific the course is and, particularly, high motivation on the part of learners generally enables more
subject specific work to be undertaken; low motivation, however, is likely to lead to a concentration
on less specific work (Dudley-Evans & John, 1998: 10). As per S. Selimovic, motivation is the mix
of endeavor and want which gives the purposes behind individuals’ activities, wants, and needs to
get the goal of learning towards a target (Selimovic, 2022: 26). Thus, when students recognize and
perceive their needs, it can significantly enhance their motivation to learn. If future professionals
understand that mastering English is essential for their academic and professional success, they are
more likely to be motivated to engage with the language learning process.

Having a clear purpose gives students a tangible goal to strive towards. When students have a
clear understanding of why they learn English and how it will benefit them, their motivation tends to
be stronger and more sustained. The need creates a foundation for learning, highlighting what students
must achieve, while the purpose provides direction and meaning, showing why they learn. Combined,
these factors create a strong source of motivation — students learn English not just out of obligation,
but because it aligns with their professional aspirations and goals. Along with this, it should be taken
into account that, as N. Hromova notes, «the effectiveness of foreign languages learning has always
been considered dependent on students’ motivation and aptitude, on the one hand, and teachers’ pro-
fessional and personal qualities, on the other» (Hromova, 2019: 76). This perspective emphasizes the
dual responsibility in the educational process, highlighting that both student engagement and teacher
competence are crucial for successful language acquisition.

With regard to the above views and analyzed theoretical discourse and within the scope of our
research interest, we conducted the survey in which 49 bachelor students of Institute of Physics and
Technology of National Technical University of Ukraine «Igor Sikorsky Kyiv Polytechnic Institute»
participated. The main idea of the questionnaire can be outlined by stating that since learners’ moti-
vation to learn English may affect their learning outcomes, it is worthwhile to explore how learn-
ers become successful or discouraged in English learning, as this may affect their motivation
and familiarity with the language (Selimovic, 2022: 25). The survey is expected to provide insights
into the priorities and influencing factors that contribute to the effectiveness of learning a foreign
language, specifically English, among engineering students. The results will help in understanding
future specialists’ perspectives and needs related to language learning, informing language education
strategies and curriculum development.
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The tables below provide the study’s results. In this research a 4-point Likert scale is the method
used which permits capturing students’ attitudes towards motivational context of learning English as
for future engineers.

The data are displayed in numbers and percentages which allows for a quick understanding
and analysis of responses’ variation according to the questions in the Google forms sent to students.

Table 1
Do you feel motivated to learn English as foreign
languyage when studying at the techrglical univers%ty? Amount Percent (%)
I am undoubtedly motivated 26 53,1%
I am rather motivated 18 36,7%
I am somewhat lacking in being motivated 5 10,2%
I am not motivated 0 0%

The results obtained display that the majority of the respondents definitely feel higly motivated to
master English. The positive attitude towards language learning is shown by more than half (53.1%)
of the surveyed bachelors. The notable percentage of the respondents (36.7%) have relatively moder-
ate motivation to learn English, although this still reflects a positive tendency towards language learn-
ing. The small segment of those surveyed (10.2%) have a lesser motivation which might suggest
some challenges or barriers affecting their willingness or interest in acquiring language. Importantly,
all survey participants demonstrated a degree of motivation to become proficient in English.

Table 2
The mz.tin moti.vating fz}cto.r for you Amount Percent (%)
in learning English is:
Academic performance 2 4,1%
Advancing own level of English language expertise 17 34,7%
Realizing the necessity of further career development 19 38.8%

through English for professional communication
Exploring opportunities to use

English in any communication situation, particularly 11 22,4%
in the intercultural context

Drawing from the noted results in regard to motivating factors, academic performance isn’t that
crucial (4,1%). Along with that 34.7% of the respondents are driven by aspiration to enhance their
proficiency in English. This demonstrates a personal commitment to acquiring and mastering lan-
guage skills. The significant segment of the survey participants (38.8%) recognize the need of further
professional advancement through English, viewing it as a valuable resource for professional com-
munication. This suggests a practical and career-oriented motivation for language learning. It is note-
worthy that 22.4% of the students are motivated by the exploration of opportunities to use English
language in the intercultural communication settings, which reflects their recognition of potential
benefits of multifaceted language interaction. In general, the results demonstrate the relevant stu-
dents’ language learning needs, encompassing personal growth, career advancement, and intercul-
tural communication exploration.

Regarding English language skills the majority of the students (53.1%) prioritize the development
of speaking skills along with fulfillment of communicative potential during classes. This underscores
the need in communication practice for further effective interaction in real-life and professional sit-
uations. 22.4% of the respondents emphasize expanding vocabulary and improving grammar which
implies a recognition of vocabulary and grammar accuracy to communicate fluently and confidently
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Table 3
When studying El.lgll'sh for engineering students, Amount Percent (%)
your priority emphasis is on:

Enlarging lexical repertoire and improving grammar 11 22,4%
Developing speaking skills and fulfillment of communicative o

X . 26 53,1%
potential during classes
Acquiring correct pronunciation and overcoming phonetic barriers 2 4,1%
I have no clearly defined priorities 10 20,4%

with diverse audiences. The lower priority (4.1%) compared to other aspects acquires correct pho-
netics and pronunciation which might be explained that engineering communication often focuses
more on technical terminology and clear, concise information exchange rather than perfect pronun-
ciation. Quite a few respondents (20.4%) for such an aspect as having no clearly defined priorities
might signal about the need for further self-reflection on learning goals though it can also prove that
all the aspects are nearly of equal importance.

Table 4
What fact.ors most.ly inﬂuen.ce your effectiveness Amount Percent (%)
in learning English for engineering students?
Selection of appropriate instructional and thematic content 29 59,2%
Duration and number of classes 3 6,1%
Level of teacher’s expertise 14 28.6%
Scope and complexity of task fulfillment 3 6,1%

The most significant factor, as indicated by 59.2% of the students, is the selection of appropriate
instructional and thematic content. This suggests that the relevance and applicability of the materials
used in teaching are crucial for the students. Engineering students likely benefit more from the con-
tent that is directly related to their field, making it easier for them to connect their language learning
with their professional interests and needs.

The second influential factor according to 28.6% of surveyed is the level of the teacher’s expertise.
This highlights the importance of having knowledgeable and skilled instructors who can effectively
convey the material and provide valuable insights and guidance. The teachers with deep understand-
ing of both English language instruction and the specific requirements of engineering communication
can significantly enhance learning outcomes.

The duration and number of classes influence their effectiveness in learning English for a smaller
part of respondents (6.1%). This suggests that while the quantity of instruction is important, it is not
as critical as the quality and relevance of the content and the expertise of the teacher.

Another 6.1% of the students pointed to the scope and complexity of task fulfillment as a factor.
This assumes that appropriately challenging tasks that match the students’ proficiency levels and
learning objectives can play a role in their language acquisition, though it is less significant compared
to other factors.

Thus, the results indicate that the primary focus for enhancing English language learning effective-
ness for engineering students should be on selecting the relevant instructional content and ensuring
high teacher expertise. Although the duration of classes and the complexity of tasks are also factors,
they are comparatively less critical.

As to the participants’ beliefs about the definite need to use English in a professional communica-
tion environment it is seen that 77.6% are firmly convinced that they will need to use English during
professional interactions. A smaller percentage of the respondents (18.4%) express a moderate stance
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Table 5

Are you convinced that you will need to use English
in a professional communication environment?

I am firmly convinced 38 77,6%

Amount Percent (%)

I am rather convinced 9 18,4%
I am not convinced 2 4.1%
I won’t need to use English 0 0

regarding the need to use a foreign language in a professional context although this still reflects a
degree of certainty about the relevance of language skills in professional settings. A very small por-
tion of the students (4.1%) indicate uncertainty about whether they will need to use English in a pro-
fessional communication environment. This suggests a need for further consideration or clarification
regarding the role of language proficiency in their future careers. Notably, none of the respondents
outright deny the need to use English in a professional communication environment. This underlines
the widespread acknowledgment of the importance of language skills in the professional contexts.
Therefore, the mentioned part reveals general awareness among the participants due to the necessity
of using English language in professional communication, with varying degrees of conviction and
confidence among the respondents.

Conclusion. The results obtained from the questionnaire and shown in the tables lead to several
key conclusions. Firstly, a sizeable segment of the students exhibit the firm motivation to master
English, underscoring a positive attitude towards language acquisition even among those moderately
motivated. Then, all participants demonstrate varying degrees of awareness regarding the necessity
of English proficiency in a globalized society. According to the responses received, it is also obvious
that the students are driven not only by personal growth but by professional advancement, recog-
nizing English as a tool for effective communication in their future careers. The priority is con-
sistently placed on developing speaking skills, emphasizing the practical application of language in
real-life and professional contexts. Vocabulary and grammar remain important, however, pronunci-
ation receives comparatively less consideration, possibly due to the technical nature of engineering
communication. Some respondents indicate the need for clearer learning goals, suggesting opportuni-
ties for self-reflection and goal-setting. Effective language learning, as identified by students, hinges
substantially on the relevance of instructional content and the expertise of teachers, particularly in
tailoring materials to engineering contexts. Although class duration and task complexity contribute
to learning effectiveness, they are outweighed by the importance of content quality and instructor
competence. There is widespread agreement among students on the professional necessity of English,
though a small part seeks further clarification on its specific role in their future careers.

Ultimately, the connection between motivation and needs analysis in ESP highlights the impor-
tance of understanding learners’ motivations and priorities in regard to our research. By discerning
students’ motivations to learn a foreign language at the university and their prioritized aspects of lan-
guage acquisition, we can effectively tailor educational strategies to meet their distinct requirements,
optimizing their learning experiences within the context of ESP’s guiding principles.

Looking ahead, the continued research and adaptation of teaching methodologies can further
enhance the integration of English language skills into engineering education, ensuring graduates are
well-prepared for the demands of global workplaces.
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Abstract. This article delves into the complex process of piano performance interpretation, emphasizing
the interplay of historical context, performance methodology, and stylistic authenticity. By analyzing the
alignment of a piece with its compositional era, adherence to contemporary performance standards, and
the incorporation of the pianist's personal expression, the study reveals the multifaceted nature of musical
interpretation. The methodology includes an in-depth examination of the stylistic and technical aspects of
piano performance, drawing from the works of leading theorists and practitioners. The results underscore the
necessity of combining historical accuracy, technical proficiency, and individual artistry to achieve a coherent
and compelling performance. The article concludes that a comprehensive approach, integrating these elements,
is crucial for effective interpretation. Future research should aim to further refine this framework to improve
interpretative practices and educational approaches in piano performance.

Key words: musical interpretation, pianistic expression, technical proficiency, compositional era.

Introduction. One of the most notable phenomena in the artistic creativity of the European
realm over the last two hundred years is musical performance. Emerging during the era of musical
Romanticism as an independent form of artistic creation, musical performance, including piano per-
formance, continues to hold enormous significance in culture and consistently attracts interest. Today,
as in previous years, its most sought-after «branch» is piano performance.

This is evidenced by the multitude of active music festivals, including piano festivals, around the
world, international piano competitions, a large number of piano ensembles in the repertoire plans
of philharmonic societies, and numerous piano departments in conservatories. Over the course of the
existence of musical performance, including piano art, a considerable number of musical treatises,
piano teaching methods, works dedicated to issues of musical aesthetics have been published. These
reflect not only the cultural and historical era with its ideas, philosophy, aesthetics, and unique world-
view, but also the features of both compositional techniques and performance styles. Piano perform-
ance has been accompanied over the centuries by reviews and various concert critiques in the press,
aesthetic essays, scientific articles, monographs, and dissertation research.

Main part. The primary goal of this research is to explore the intricate process of piano perform-
ance interpretation, focusing on how performers transition from a broad understanding of a musical
piece to its detailed execution. This involves analyzing the movement from a general conceptual
grasp of a composition to the specific elements and details that contribute to a nuanced and expressive
performance. The study aims to clarify how different analytical approaches and methods inform the
interpretative process and enhance the artistic quality of the performance. To address these objectives,
the research employs a multi-faceted approach. A comprehensive review of existing literature on
piano performance interpretation, including theoretical works by scholars such as Hans von Biilow
and others, provides a theoretical framework for understanding the various components of musical
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interpretation. The analytical framework applied includes the general-specific-whole triad, which
helps in analyzing the interpretative process by examining how performers move from a broad under-
standing of a piece to detailed analysis and execution. Case studies of specific performances by
renowned pianists are used to observe practical applications of interpretative methods, providing
insights into how different performers approach the same piece. Additionally, interviews and surveys
with professional pianists and music educators offer qualitative data on their interpretative strategies
and experiences.

The research findings reveal several key aspects of the piano performance interpretation process.
Performers typically start with a broad conceptual understanding of a composition, which guides their
detailed analysis. This process involves breaking down the musical text into its components, such
as thematic material, textural layers, and dramatic structure. Various analytical methods employed
by performers, including the examination of large-scale sections, textural and background relation-
ships, and the overall dramaturgy of the piece, help develop a comprehensive understanding of the
music, informing interpretative decisions. The significance of performance techniques in shaping the
interpretative approach is highlighted, with techniques such as dynamic variation, tonal color, and
rhythmic flexibility playing crucial roles in conveying the artistic vision of the piece. Furthermore,
the degree of interpretative freedom available to performers significantly influences the artistic qual-
ity of their performance, allowing musicians to infuse their personal expression into the music and
transforming technical execution into a rich artistic experience.

In summary, the research demonstrates that the process of piano performance interpretation
involves a complex interplay of analytical methods, performance techniques, and artistic expression.
By understanding how these elements interact, musicians can enhance their interpretative skills and
deliver performances that are both technically proficient and artistically profound.

Understanding the essence of stylistic processes and the phenomenon of style as an expression
of personal creative intentions is fundamental for performers, as it directly impacts the process of
musical interpretation. This is because, through a specific composition, with its textual precision,
separation, and structuring, performers can express their own artistic perspectives and shape their
personal style of thinking. According to O. Pototska, a musical work serves as a foundational element
in performance interpretation, functioning both as a historical artifact and an artistic value. It repre-
sents the composer's intent and acts as a personalized subject of artistic dialogue. Pototska highlights
that the process of conceptualizing a musical work involves understanding it as an aesthetic object
of intrinsic value, «which is a unique embodiment of artistic concept and exists both in acoustic pro-
cesses of real sound and independently from these processes, thus receiving a virtual form of exist-
ence» (Pototska, 2012: 31).

In the field of musicology, a systematic approach often overlooks performance parameters and the
phenomenon of musical sound, which directly represents musical meaning. This omission leads to a
limitation in the theory of musical works, which should be seen as a cultural product that «accumulates
the aesthetic and artistic experience of humanity. It is one of the most sophisticated forms of societal
auditory memory, preserving the results of spiritual and practical activities, and serving as a reliable
means of transmitting artistic values from generation to generation» (Hans von Biilow, 2001: 52).
Antonyuk provides a broader cultural perspective on the concept of a musical work. He asserts that a
work exists on both a personal level and within a cultural community. For the individual, it represents
a form of materialization and objectification of unique individuality. For the cultural community, it
is viewed as a completed artifact that represents the experience of an entire cultural era, valued for
its address and potential for meaningful extensions. Here, the author's role become