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OF PROBLEM ISSUES OF CRIMINAL LAW
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of Law of Taras Shevchenko National University (Kyiv, Ukraine)
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Abstract. The article considers causal and other connections essential and its significance for solving
criminal law issues.

The emphasis on the causal approach is carried out at the methodological level of research that is the basic
concepts of cause and condition, system, structure, etc. are considered.

The author draws attention to the fact that in addition to the cause, which has legal criminal significance, it
is necessary to consider such elements of the causal complex as conditions, reasons, incentives, circumstances
that are necessary to clarify the mechanism of causing legal value.

The author notes that if the cause and condition based on their importance in criminal law have the
characteristics of «full» factors, the reason, incentive, circumstances can be considered and evaluated as
subcausal factors.

These factors are taken into account in criminal law indirectly and, as the author notes, are rather criminal
proceedings.

The article separately considers the possibility of using among the causal factors of psychological attitude;
it is noted that in accordance with the approaches of the psychological school of Professor Uznadze, the
installation is considered at the subconscious level and can’t be considered in the implementation of criminal
law assessments.

The article mentions a number of other problems related to the causal approach in resolving issues of legal,
criminal, and legal nature.

In particular, attention is focused on the term «causal complex», the problem of the inverse effect of the
consequence on the cause, the separation of «social» causality from «natural» and others.

The author considers in the article the importance of conducting a causal analysis in the study of criminal
law issues.

It is noted that the methodological establishment of the criterion of the cause of the phenomenon
(consequence) is also necessary in the case of ambiguous (several or more causes and consequences) causal
connection or complex causality.

The author notes that the «vector» of the causal connection is complicated given the previous aspects of
the study.

Key words: cause, condition, occasion, causal complex, consequence, other circumstance.

Introduction. It should be noted that the term «causal complex» should be understood as a set of
possible factors within the limits of connection: causes, conditions and other circumstances accom-
panying the causation process.

In the philosophical paradigm, it is emphasized that unlike a cause that directly or indirectly gen-
erates a particular phenomenon or process, a condition forms an environment (environment) in which
the action of the cause takes place.
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However, from the author's point of view, such a characterization is incomplete, since it is not
excluded (as already noted) that the condition is a factor that affects the process of causation itself,
and in some cases (which should be of interest to jurists) on the formation of the consequence (in
criminal — in the legal sense — the formation of so-called «harmful» consequences).

It should be noted that other factors (motive, stimulus, circumstances) are of special importance
not for criminal law (solving its tasks), but for criminology and psychology; in criminal law, the
specified subcausal factors are taken into account indirectly, cursorily, and as a rule, when the stage
of criminal procedural implementation of normative prescriptions of criminal law comes.

As for such a specific factor as psychological attitude, this factor (factor) is relevant, according to
Professor Uznadze's scientific approach to the processes occurring in the human subconscious, which
takes the analysis of this concept beyond the limits of criminal law evaluations.

In a certain sense, the connection is also related to the concept of «system structure», and therefore
to the related concept above, «contenty.

The structure is considered in the classical philosophical sense as that within which the content
is realized; to clarify this statement, the term «sewage» is used. That is, content is what «channelsy»
(develops, forms, exists) within the structure. Connection is an element, the primary component of
the structure.

Theoretical foundations of connection understanding

Based on the subject of research, the following can be stated:

1) the category «connection» is in the connections discussed above with other categories («inter-
actiony, «systemy, «structure»);

2) within the framework of the presented correlations, the connection can be either one-way («vec-
tor»), in particular, developing from cause to effect, where the effect, within the «classical» approach,
does not affect the cause, or two-way;

3) it should be noted that an example of a two-way connection is a functional connection in which
the elements forming it interact;

4) the most adaptive form or type of connections is causal; adaptability in this case means that the
causal connection is the most used or is characterized by a greater «specific weight» of analysis in
social and legal sciences compared to other connections;

5) the causal manifestation of determination should be considered within the limits of the modern
system of scientific knowledge, modified, taking into account relatively new and recent ideas about
the functional role and content of connection.

It is necessary to clarify that when we are talking about the latest ideas about the functional role
and content of the connection, then within the scope of the research topic is meant the possibility of
considering the causal connection in criminal law as informational or as such, which can be estab-
lished on the basis of additional criteria. Additional to the main ones (necessity, regularity of the
connection) can be considered an increased degree of probability of the connection, an increased
degree of awareness of the development of a causal connection by the person guilty of committing a
criminal offense.

A special problem arises when causation becomes «electronicy; in particular, it is possible to con-
sider the situation when criminal offenses are aimed at acquiring «electronic» currency (bitcoins) or
tokens, «electronic» securities.

In the opinion of the author, within the framework of the mentioned problems of causation in the
above situations that characterize criminal offenses, the problem of establishing a causal connection
in general arises.

The consequence of such a problem is the establishment of a causal connection as a fundamental
condition of criminal liability.



Baltic Journal of Legal and Social Sciences, 2024 No. 4

A significant «specific weight» of the use of the causal approach in law, and in particular, in crim-
inal law, is due to the fact that the clarification of the causal connection provides a legal (normative)
description or characterization of acts, the commission of which gives rise to certain legal conse-
quences up to the point of criminal liability of a person (Panov, 2012); at the same time, this is due to
the clear «vector» nature of the causal connection.

The latter means that this connection has a generalized form: «cause — effect». But, as outlined
above, a number of problems arise within the framework of a systematic and meaningful study of the
causal (cause-and-effect) connection. The first of them is establishing the limits of causality for law,
criminal law. The second is to establish the nature of the effect of the effect on the cause, which can
be used in the analysis of causality, which has legal significance.

A separate problematic issue of causality is the separation of so-called «natural» causality from
«social» causality.

«Natural» causality is considered within the limits of natural processes (physical, chemical, and
other similar in nature); «social» causality is related to the field of social sciences, including with law,
criminal law. The peculiarity of «social» causality, in particular, consists in a specific mechanism of
occurrence, causing significant and harmful (formally prohibited, punishable) consequences.

Methodologically, it is also important to determine the criteria for establishing the real cause of a
certain phenomenon, consequence.

The defined set of problems does not exhaust all the issues of causality, since new technological
manifestations of the functioning of society appear: informational or cyber manifestations and condi-
tioning of social processes. Questions of causality (causality) within the so-called mass phenomena
(statistical aggregate of phenomena), establishing the mechanism of causation in case of inaction, etc.
are constantly relevant.

Within the social sciences (in particular, criminal law) it is also important to emphasize that any
causation is mediated by the subject's behavior. Also, it can be argued that within the limits of the
philosophical paradigm, the causal connection is not only a physically necessary connection of phe-
nomena (Lozovoy, 2009) but also socially necessary.

Considering the above, it is possible to assert the existence of a complex of legal problems of
causality.

So, regarding causality, its adaptive interpretation within the limits of modern ideas about the
social interaction of phenomena, a number of important conclusions can be made:

1) within the scope of the topic of scientific research, it is necessary to find out the peculiarities of
social causality in comparison with the so-called «natural» one;

2) it is necessary to find out the mechanisms of occurrence within the limits of social causality;

3) clarification of p.p. 1, 2 will allow to establish novel causality in law and criminal in particular.

It should be noted that in the scientific literature, lawyers emphasize the fact that the causal con-
nection is one of the types of social connections.

If we consider the mechanism of causation within the framework of social causality, then its main
characteristic will be the constant mediation of causation by intentions (realized in particular in the
planning of a criminal delict), actions, «expression of will» of the subject.

In the system of philosophical knowledge, as a rule, the problem of distinguishing «naturaly»
(related to natural processes: physical, chemical, biological, etc.) causality (causality) from social
(socially determined, subjectively mediated) is not investigated. This problem arises where and when
there is a need for a cause-and-effect analysis of the development of social (in particular, legal and
criminal-legal processes) manifestations of human behavior; in the legal aspect, when it is necessary
to establish (prove, argue or determine reliably) the material and legal basis of legal consequences;
in the criminal law aspect, when it is necessary to establish a legal basis (composition of a crime,
criminal offense or Latin, corpus delicti) of such a legal consequence as the criminal responsibility of

10
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a person (and in the case of the implementation of a legal procedure, the subject of a crime) who, in
accordance with the criminal legislation of Ukraine (or another state), committed an act provided for
by the Criminal by the code.

Within the scope of elucidating the social and causal connection of phenomena (in comparison
with natural ones), the following features can be fixed:

1) this connection is socially necessary, that is, it combines social phenomena, sociologically
— facts;

2) as a result of such a causal combination, complex phenomena are formed that are objects of
legal regulation;

3) as a result of legal (in particular, criminal law) regulation, the possibility of a scientific explana-
tion of a special social mechanism of causation appears.

Point 1 of the above is interpreted in such a way that the causal connection, since it is immanent in
the social process, is also natural for society.

From point 2, we can draw an important conclusion that a combination of social or socio-psycho-
logical phenomena form:

a) objects for legal analysis and normalization;

b) within the scope of the research topic, we are talking about the objects of criminal and legal
analysis and normalization;

¢) being normalized, such objects acquire the meaning of legal phenomena (criminal-legal insti-
tutes, sub-institutes, etc.).

Point 3, from the author's point of view, is of particular importance because it provides for the
following:

a) transformation or «transformation» of purely social facts and phenomena into socio-legal ones;

b) on the basis of the previous one, it becomes possible to explain the mechanism of causation in
complex cases on the basis of legal (in particular, criminal law) ideas about behavior.

One of such difficult cases is, in particular, the explanation of the mechanism of causation by
inaction.

Causing by inaction cannot be explained within the framework of natural (physical, chemical,
etc.) causation, but as a result of legal regulation of social facts and phenomena, legal (in particular,
criminal law) science examines the mechanisms of said causation.

In particular, while objectively not causing a criminal result, inaction is considered as such that it
(a criminal result) causes it formally and legally, when the subject does not fulfill the duties assigned
to him by the state and society.

So, in this case, social causation (social causation) is considered.

The criminal-legal causal connection within the limits of the criminal delict may overlap with
the objective «natural» causality (in the case of causation by action) and may not overlap; in the
second case, a certain convention and formalization is necessary to identify the criminal-legal causal
connection.

Thus, an important element of the mechanism of «social» and criminal-legal causation (crimi-
nal-legal causation) is the inaction that has significance within the limits of the criminal-legal assess-
ment, the formalization of the connection.

In particular, inaction regulated by criminal law (criminal inaction) is associated with failure to
fulfill a social duty, with the action of a passive environment, with a complex multi-link combination
of components, social and production processes, etc.

All this is the result of legal regulation, accepted legal «conditionsy.

Adaptation of theoretical concepts of connection to solve criminal legal problems

The problem of determining the limits of causality is also connected with a peculiar adaptation
of philosophical provisions about causality to the needs of law and criminal law in particular, since

11
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in the philosophical doctrine there is the concept of «infinite causality», while, within the limits of
solving the problems of criminal law, limitation (correction) is necessary the length or number of
«links» of a cause-and-effect connection that has legal, criminal-law significance. A separate issue
is the issue of the boundary that separates the causal connection from other objective regularities
(Pinaev, 2002).

The need to adjust the cause-and-effect connection in criminal law is also related to the need
for normative consolidation (implementation, reflection) of the cause-and-effect connection and the
legally significant nature of its components (components).

In this sense, causality manifests itself more precisely as a methodological basis for the analysis
of legal, criminal-law phenomena, and the cause-and-effect connection, based on the peculiarities of
its structure and meaningful «cause-effect» characteristics, sets a certain «form» of the above-men-
tioned analysis. On this basis, it can be concluded that there is such a special type of analysis as
cause-and-effect.

Conclusions. Methodologically, causal connection analysis, in particular of criminal law phenom-
ena, involves:

1) consideration of philosophical ideas (philosophical doctrine) about the peculiarity of the causal
connection (one-sidedness, «vectority»);

2) time asymmetry: connection components are in a certain time sequence;

3) finding out that one of the components of the causal connection is characterized by the property
of generating another;

4) determination of the conditions for establishing a causal (causal) connection of criminal legal
phenomena,;

5) the fact that random causal connections do not reflect (Tatsy, 2017) natural development of pro-
cesses and cannot be considered as an element of cause-and-effect analysis.

Causal analysis, unlike other types of analysis (temporal, logical, etc.), is, from the author's point
of view, conceptual, because:

1) all other types of analysis to one degree or another depend on cause and effect;

2) this type of analysis is built on the basis of a categorical «cause-and-effect» model, which
allows (and in this also, the special value of cause-and-effect analysis) to simplify or reduce other
types of analysis to the specified one;

3) causal analysis has a certain type of connection between things as its source, which can be char-
acterized as necessary (Prychepiy, 2006).

An important point of causal analysis is the corresponding logical analysis.

In particular, the methodological part of the causal analysis is the proposition of the logic of cau-
sality, the task of the logical analysis of causality is to systematize those correct schemes of reasoning,
premises, and conclusions (conclusions) that are causal, as opposed to non-causal.

Sometimes, attention is paid to the fact that the causal logic and the corresponding analysis are
built in such a way that within its limits can be obtained descriptions of complete and incomplete
reasons. Within the framework of criminal law, theorists consider the main cause and the combi-
nation of the main cause accordingly with other circumstances, which fully characterizes certain
causation.

The idea of a complete cause or a logical basis is the basis of the causal approach as it relates to
the solution of the tasks of specific sciences.

Causal analysis involves:

1) logical interpretation cause as a set of necessary and sufficient conditions and determination of
the cause of the investigated phenomenon;

2) a temporary «check», which consists in establishing the fact that one phenomenon (effect) fol-
lows another (cause);

12
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3) finding forms of concretization of causal analysis for a certain system of scientific knowledge
(in particular, for law, criminal law);

4) the stage of schematizing the causal connection for social and, in particular, legal processes
(procedures);

5) reducing the reason to an acceptable legal form (the reason as an act for criminal law in
particular);

6) reducing the consequence to an acceptable legal form (consequence, as a socially dangerous
consequence (damage) for criminal law in particular);

7) determination of the causal connection of a certain science (in particular, criminal law).

It is necessary to focus attention on the fact that the formal and logical study of criminal offenses
allows to determine the causal basis of the occurrence of a harmful result.

In the process of formal and logical investigation of criminal offenses, sufficient conditions (rea-
sons) are distinguished from necessary conditions; the conditions (reasons) affecting the court's deci-
sion to prosecute a person who is guilty of a tort are considered sufficient.

Causal analysis in the philosophical (methodological) sense also involves finding criteria (deter-
mining criteriality) of the real cause of this or that ontological object, phenomenon.

In particular, in law and criminal law, the posed problem finds its realization in the need to estab-
lish such an act (or acts) in terms of nature, intensity, method of implementation, which would be
certain, with a probability close to «1» (100%) or based on legal justification (in the process of estab-
lishing, proving) would cause a normatively determined consequence.

Methodological establishment of criteriality of the cause of the phenomenon (consequence) is also
necessary in the case of multi-valued (several or more causes and consequences) cause-and-effect
connections or complex causality.

The issue of the inverse impact of the consequence (generated, caused phenomenon) is of particu-
lar importance in terms of the new understanding of causality.

Terminologically, the reverse effect of an effect on a cause can be characterized as «reverse»
causality.

Reverse causality, from the author's point of view, requires a philosophical justification, since
within its limits there is a violation of the classical approach to understanding causality and cause-
and-effect connection as «vectorially» constructed (from cause to effect). At the same time, taking
into account the previous research within the framework of the causal approach, it is necessary to
conclude that the «vectority» of the causal connection is complicated and without posing the problem
of the inverse influence of the effect on the cause; as a result of the inverse influence of the effect on
the cause, a new type of connection arises, which requires justification of its legal and criminal law
significance.

The formulation of this problem in the legal (criminal-legal) sense is determined by the specifics,
in particular, of the interaction between the criminal and the victim during the commission of certain
crimes, in the framework of which the victim's behavior (in the process of committing a crime against
him) can be one of the determining factors of the criminal's behavior, but this problem, with in the
opinion of the author, has a «mixed» criminal-legal and criminological character.
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Abstract. The article examines the use of blockchain distributed ledger technology in various sectors of the
economy. It was found that since 2008, blockchain has developed as a tool for cryptocurrency transactions and
was later adopted by major transport companies for cargo transportation management, proving its efficiency.

The study is based on general scientific methods of cognition, including the dialectical method for
understanding phenomena and the comparative legal method for analyzing approaches to the legal nature of
distributed ledger technology. Using a systemic-structural approach, the author examined the benefits and risks
of digitalization and blockchain application, leading to the article's conclusions.

Blockchain is applied in IT, energy, finance, agriculture, logistics, and other sectors, improving efficiency
and transparency in business processes. However, Ukraine lacks legislative regulation of this technology. If
implemented, blockchain could become a tool for promoting transparent business practices, reducing risks,
and minimizing interference from government authorities.

Key words: Blockchain, distributed ledger technology, digitalization, digital transformation of the economy,
globalization, Ukrainian economy, economic activity.

Introduction. Most analysts today say that the use of blockchain technology will only grow in the
near future. However, an effective legal regulation mechanism has not yet been established at both
the national and international levels. In Ukraine, 6 years ago, the Concept for the Development of
the Digital Economy and Society in Ukraine for 2018-2020 was approved (CMU Resolution, 2018).
This concept sets out a vector for the development of Ukraine's digital economy by creating market
incentives, motivations, demand, and shaping the needs for the use of digital technologies, products,
and services among Ukrainian industry, business, and society.

The issues of digitalization of the economy and the use of blockchain technology and legal regu-
lation have been studied by the following scholars: A. Varnavskyi, O. Vynnyk, A. Zhorniak, O. Kud,
M. Kucheriavenko, V. Pashkov, O. Soloviov, E. Smychok, O. Shapovalova, and others. Foreign
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scientists B. Carson, D. Romanelli, P. Walsh, A. Economists: Popivniak Y.M., Shyshkova N.L.,
Kulyk V.A., Kryvoruchko G.V., Semenov K.L. However, there is a need for a comprehensive study
of the legal regulation of distributed ledger technology in the context of the prospects for state reg-
ulation of domestic and foreign economic activity by reducing the interference of state bodies in the
introduction of economic activity by private business entities. Legislative regulation of the use of this
technology will reduce the risks of doing business, create comfortable conditions for doing business
and improve the attractiveness of the investment climate in the country.

The purpose of this article is to define the main approaches to the content of the “blockchain”
category and the procedure for its application in various types of economic activities.

Materials and research methods. The methodological basis of the study is formed by general sci-
entific methods of cognition: the dialectical method of cognition of the phenomena of the surrounding
reality and the comparative legal method for comparing the main approaches to determining the legal
nature of distributed ledger technology. In accordance with the systemic-structural approach, the
author managed to investigate the benefits and risks of digitalization and blockchain application, and
to formulate the conclusions of this article.

Results and discussion. Some scholars note that, despite martial law, the processes of digital
transformation and development of the digital economy in Ukraine continue. Work is underway to
institutionalize these processes and create favorable conditions for the introduction of managerial
innovations. An important role in this is played by Ukraine's participation in the Digital Europe pro-
gram, which aims to accelerate economic recovery and digital transformation of the participating
countries. Studies have shown that in the context of the digitalization of the economy, businesses
must invest significant resources in the creation and development of digital platforms (Bashlai, S.,
Yaremko, I., 2023). In this regard, the issue of creating an effective legislative mechanism to regulate
investments in the digitalization of the economy with the use of innovative technologies is becoming
relevant. When using blockchain technology in business, businesses face issues of protecting confi-
dential information and corporate secrets, as public access to data may negatively affect relations with
partners and competition in the industry.

Blockchain, as a distributed open-source database using modern cryptography, facilitates transac-
tion tracking and cooperation. According to Don Tapscott, co-author of the book “The Blockchain
Revolution,” this technology is able to protect privacy and become a platform for trust (How block-
chains can change the world, 2016). Despite the active use of blockchain over the past 8 years, the
issue of privacy remains a key challenge that restrains business entities from fully implementing the
technology of distributed ledgers both in cooperation with partners and with state control bodies.

Today, blockchain is becoming an important component of the fourth industrial revolution, which
is based on the development of Internet communication technologies and significantly changes busi-
ness processes, forming the digital economy (Digital economy: trends, risks and social determinants,
2020:11). First introduced in 2008, this technology has experienced both ups and downs within the
framework of bitcoin's existence, but over time it has been actively tested in various sectors of the
economy. The legal aspects of blockchain application are also considered. Leading international com-
panies are developing pilot projects to integrate this technology into their operations.

The rapid changes taking place in the world require the introduction of innovative technologies
that would promote transparency and reduce administrative pressure on business. Blockchain allows
all participants in the supply chain to track the quality of goods and services, which emphasizes the
need for a comprehensive study of the use of this technology in internal and external business activi-
ties, as well as in government control.

However, there is a need for a comprehensive study of the legal regulation of distributed ledger
technology in the context of the prospects for state regulation of domestic and foreign economic
activity by reducing the interference of state authorities in the introduction of economic activity by
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private business entities. Legislative regulation of the use of this technology will reduce the risks of
doing business, create comfortable conditions for doing business and improve the attractiveness of
the investment climate in the country.

Today, it is impossible to imagine that any services of public authorities, both for the private sector
and the public sector, will be provided (registered) in paper books (paper registers). Thus, in recent
years, virtually all states, regardless of their level of economic or social development, have been mov-
ing to the use of electronic databases. It is the use of electronic databases that has great advantages
over paper books, but at the same time, it is not without drawbacks that need to be considered when
maintaining them.

This is confirmed by scientists who have studied the relations arising from the use of the public
registry system, who noted that the unity of the methodology for creating, maintaining, administering,
registering and interacting with the registries of the countries that have joined the Global Registry
requires a more detailed mechanism for legal regulation of control over public registries by each
country. In fact, the recognition of countries as civilized actors in the global information space is
possible only if there is institutionally justified and effective control over relations in the system of
public registries. In particular, we are talking about the functions of control over the implementation
of uniform requirements for the creation, exchange, storage, correction and implementation of the
format of information of the relevant basic registers of each country that joins the Global Register of
Beneficial Owners (Vinnyk, Shapovalova, 2023:145). Without denying these arguments of scientists,
at the same time, it should be emphasized that it is the internal control over the maintenance of public
registers in which the entry, use, change of existing information is carried out by private entities (i.e.,
the responsibility for the accuracy of the information entered is assigned to the latter) that may be a
factor in the failure to fulfill obligations to the state.

This is especially important when several business entities (private law) are involved in this pro-
cess, and government agencies will act as controlling authorities (acting as an active observer with the
ability to intervene in the event of a situation where there is no confirmation of any actions or data that
would indicate a violation of the law). And here there is a need to turn to the blockchain distributed
ledger technology, which received a significant impetus in the regulation of actions related to cryp-
tocurrencies, but then, given the convenience (trust and transparency in the process of performing
actions), gradually began to be used in other sectors of the economy.

Recently, the key function of blockchain technology has been expanding, allowing its implemen-
tation in many areas: healthcare, transportation and logistics, insurance, public finance and public
administration, cryptocurrencies and payment systems (including international ones), financial and
banking financial and banking, identification of individuals and assets, legal services, crowdfunding,
e-commerce, software sales, travel management, gambling and casinos, charity and donations, edu-
cation, energy, capital markets, retail, technology, construction, media and telecommunications, as
well as taxes, accounting and auditing. At the same time, the feasibility of using blockchain for each
type of activity also depends on the technological maturity of the enterprise, existing standards and
government regulation, and the characteristics of the ecosystem (Carson, 2018:9).

The need to use blockchain distributed ledger technology by business entities in their activities
requires both a subjective approach and objective preparation of society and public authorities in the
field of control over business activities. This will lead to the use of this technology as an incentive
legal regime for business. The subjective approach will consist of: training of entities that will use this
technology; training of personnel who will use this technology in conducting business activities; pur-
chase of special equipment and connection to the technology. The objective one includes the creation
of a legislative framework that should encourage business entities to work with the use of blockchain
distributed ledger technology. The use of this technology creates opportunities for more transparent
business activities, which allows all interested parties (private and public law) to legally monitor the
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conduct of business activities, but at the same time prevents unlawful interference in business activi-
ties by both society and government agencies.

The advantages of cryptocurrencies and blockchain technology, such as decentralization, no costs
and speed in making payments, reliable security, and transparency of payments (the history of any
payment can be traced back to the moment of generation) could have a positive impact on the devel-
opment of the electricity sector. This would help simplify the existing multi-level settlement system
that exists between electricity producers, distribution network operators, metering operators, payment
banking providers, traders, and consumers themselves. All transactions for the receipt and payment
of energy will be carried out directly in a network that brings together equal participants — energy
producers and consumers. This may reduce the cost of electricity (Ustymenko, Polishchuk, 2019:65).

Another popular use case, which occupies a significant part of the blockchain technology market,
is the area of data storage, reproduction and provenance research related to the necessary business
processes of organizations specializing in B2B software, in particular, IT business and computer
services. Such technologies allow verifying the origin and authenticity of product components in
the value chain management system, in other words, it acts as a family tree of the product. In this
area, blockchain technology becomes a key to compliance with regulatory requirements and prevents
counterfeiting of end product components (Balaziuk, Pyliavets, 2022:5).

The research of scientists in the field of blockchain technology application in the pharmaceu-
tical industry makes it possible to conclude that this technology will allow: 1) improve clinical
trials of medicines; 2) improve the procedure for licensing pharmaceutical products; 3) track
the amount of pharmaceutical products from the manufacturer with its subsequent sale; 4) track
the sources of origin of pharmaceutical products and the procedure for their use; 5) monitor the
registration period, shelf life, transportation and storage conditions of pharmaceutical products;
6) restrict the activities of Internet pharmacies that do not have permission; 7) minimize possible
shortages of pharmaceutical products; 8) ensure openness to the public. The system provides for
simplification of audit and control of pharmaceutical products, including by specially authorized
bodies (Pashkov, Soloviov, 2019:5).

The need for the use of blockchain technology in the pharmaceutical industry is confirmed by the
Order of the Ministry of Health Ne 677, where, according to subparagraph 3 of paragraph 2 of the
section “On Approval of the Procedure for Quality Control of Medicines in Wholesale and Retail
Trade”: “The authorized person has responsibilities for the quality of medicinal products in electronic
and paper form with the possibility of forming registers of movement of medicinal products at the
request of the central executive body that implements the state policy in the field of control (Order
of the Ministry of Health of Ukraine, 2014). Thus, the needs of the present time, the prevention of
low-quality medicines from entering the retail trade through the use of electronic registers, are fixed
at the regulatory level.

An analysis of the prospects for the use of blockchain technology reveals that the objects of legal
relations in this technology are: 1) computer software; 2) telecommunication networks; 3) informa-
tion resources, productive services; 4) patients' rights to health; 5) information security (Pashkov,
Soloviov, 2019:5).

Exploring the prospects for the use of blockchain technology in agriculture, scientists note that
blockchain technology allows to optimize and simplify the process of moving products from the
place of production to the place of consumption, to track the cultivation, harvesting, processing of the
product and payments for it in real time. It has obvious benefits for all participants in the food supply
chain. Having passed the necessary testing in various sectors of the economy, this technology is quite
capable of becoming commonplace not only for Ukrainian agricultural holdings, but also for small
farms producing specific or organic products. At the moment, information about blockchain should be
disseminated among our producers to demonstrate its practical use, on the basis of which a final deci-
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sion on its economic feasibility will be made. Under favorable conditions, blockchain can become a
powerful factor in the accelerated development of Ukrainian agriculture (Hrybyniuk, Dukhnytskyi,
Sheremet, 2018:79).

Some scholars studying blockchain technology point to its development in the food industry and
the financial sector, namely payment systems based on the use of cryptocurrencies as a specific pay-
ment instrument. The authors emphasize that the main feature of blockchain technology is its high
innovative potential, which is not limited to the financial sector, but is able to optimize and ensure
a high level of security in key areas of enterprise activity, regardless of the scope of their operation
(Lapko, Solosich, 2019:81).

When studying the application of blockchain in space activities, scientists note that blockchain
technology, integrating into economic sectors, qualitatively transforms them, and the new relations
that develop on this basis require a new comprehensive legal regulation that should cover the follow-
ing legal institutions:

— Property: depending on the legislator's approach, the category of digital rights can be defined
either as a property right to a digital asset, i.e., the right to own information (an entry in a register)
about a civil right;

— contractual law regarding compliance with the conditions under which a smart contract is recog-
nized as concluded and valid;

— electronic digital signature, including cryptographic keys;

— protection of the rights of consumers who enter into smart contracts and must have a good under-
standing of the nature of their obligations;

— protection of personal data, which in the blockchain network can be open to everyone and are not
deleted during the life of the network;

— Securities and financial regulation, in particular in accordance with the rules on the prevention
of money laundering;

—taxation and administration (licensing, granting permits for activities related to the use of block-
chain technology, including cloud services) (Hurova, Kirpachova, 2021:272).

Blockchain technology can protect state registers from unlawful interference, thereby increasing
their transparency and reducing the level of corruption in the agencies to which they belong. In sum-
mary, blockchain is a promising technology for many areas of business, including law, the financial
sector, insurance, banking, real estate and many others due to certain advantages of the “block chain”,
namely, public accessibility, distribution and full reliability of the database. The increasing use of
blockchain and virtual assets necessitates the creation of a legal framework to regulate relations in the
field of using systems based on this technology.

When studying the impact on existing legal relations when using blockchain technology, scholars
note that there are few legislative acts that are directly intended to regulate blockchain technologies,
while existing regulations are not aimed at legal or technical-legal regulation, but mainly at techno-
logical regulation. In fact, the rules of various branches of law, including information law, can be
applied to blockchain. However, the rapid development of social relations significantly outpaces the
state of legal regulation by analog law, and this creates a significant imbalance. The problem of the
lack of legal regulation of blockchain at the level of laws leads to the creation of highly specialized
regulatory systems and their generation of local bylaws, such as draft regulations for comment, rec-
ommendations, industry standards and norms, orders and instructions of individual enterprises and
institutions, etc (Kostenko, Radutnyi, 2022:502).

Other scholars note that the legislative framework in Ukraine regarding the regulation of modern
financial technologies has positive dynamics, although there is still no comprehensive legislative reg-
ulation of fintech, blockchain, and related technologies. Currently, the legislative system of Ukraine
is facing an urgent problem — building an enabling infrastructure to stimulate the development of the
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system in order to ensure the availability of financial technologies for users (Popova, Hordiienko,
2023:150).

Studying the legislative regulation of blockchain technology, A. Zhorniak noted that there is no
single standard of legislative regulation for this technology in the world and models of legal regula-
tion are being developed, which are gradually being introduced into various spheres of public life.
Ukraine's state policy on legal regulation of blockchain technology is quite dynamic and is undergo-
ing a stage of development.

The development and implementation of effective legislative regulation of blockchain technology
requires balanced decisions and participation of all parties, including government agencies, busi-
ness representatives and the public, considering transparency, clarity, as well as practical and ethical
aspects of blockchain technology in various industries. Moreover, an important aspect for the devel-
opment of a unified regulatory methodology is the effective joint international cooperation of all
participants (Zhorniak, 2024:73, 84). The Law of Ukraine “On Virtual Assets” (adopted but not yet
enacted) should become the basic legislative act that will regulate legal relations in this area at the
level of law, as expected by both scholars and practicing lawyers.

By studying the use of blockchain technology in the activities of global enterprises through
clustering, researchers have shown that the introduction of blockchain technology is only becom-
ing widespread among foreign companies. Businesses are beginning to evaluate the value of stor-
ing their own information and ensuring transparency in building a customer-centric approach with
the help of high-level databases such as blockchain technology. Those companies that started
implementing the technology in the early stages of its development have the opportunity not only
to use the existing algorithm but also to modify it, creating a new, more advanced product that
can compete in the market. Using clustering, it was proven that companies that have implemented
blockchain technology demonstrate a high level of profitability and can be more stable in the mar-
ket under existing or potential crises. Thus, Ukrainian enterprises should adopt the experience of
foreign companies and develop in this direction, which will significantly improve the quality of
company operations and eliminate major risks of information loss, particularly in the area of secu-
rity (Koibichuk, Rozhkova, 2021:122).

Globally, blockchain technologies are actively being introduced to monitor the movement of
goods, including at the international level with the involvement of customs control authorities. For
example, between 2018 and 2022, IT giant IBM and the leading container shipping company Maersk
used the blockchain-based TradeLens platform for freight transportation. According to its creators,
the new blockchain-based delivery solution is designed to promote more efficient and reliable global
trade by bringing together various stakeholders to support information exchange and transparency
while fostering innovation across the entire industry. TradeLens uses IBM Blockchain technology as
the foundation for digital supply chains, enabling multiple trade partners to collaborate and create a
unified view of transactions without compromising confidentiality. According to the developers, the
TradeLens blockchain platform can accelerate freight transportation by 40%.

At the same time, Maersk’s competitor, OOCL — a major integrated international company spe-
cializing in container shipping, logistics, and terminal operations with offices in 70 countries — began
work on the eBL Blockchain service (China COSCO Shipping Corporation Limited).

On the OOCL website, in the e-Services section, it is stated that the eBL Blockchain service was
developed by the digital solutions provider IQAX Limited and is built on the blockchain technology
platform Global Shipping Business Network (GSBN). This service not only provides the issuance of
online bills of lading but also enables various logistics stakeholders, such as shippers, cargo owners,
freight forwarders, and banks, to manage eBLs, transfer ownership, complete delivery acceptance,
update statuses, and review transaction histories (OOCL). As of now, the GSBN service continues to
operate.
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In 2018, the legendary World Economic Forum took place in Davos, Switzerland. Ukraine was
represented at the forum by two major topics: agriculture and blockchain technology. One of the
participants, leading blockchain expert and author of the bestseller Blockchain Revolution, Don
Tapscott (Canada), presented a map featuring 14 countries leading in the adoption of this breakthrough
technology (Ukraine has become one of the leaders in blockchain innovation, 2018).

Independent sources highlight a relatively high level of crypto-activity and crypto-literacy
among Ukrainians. According to the Chainalysis platform rankings, Ukraine ranked 4th globally in
cryptocurrency adoption in 2021 (The 2021 Geography of Cryptocurrency Report, 2024).

Considering this, the regulation of blockchain technology usage in Ukraine is a pressing issue.
At the time of writing, Ukraine does not have specific legislation in place to regulate blockchain
technologies or the use of virtual assets (cryptocurrencies). However, the Verkhovna Rada has
adopted the Law of Ukraine "On Virtual Assets". This law governs legal relations connected to the
circulation of virtual assets in Ukraine, defines the rights and obligations of market participants, and
outlines the principles of state policy in the virtual asset sector. Although signed by the President on
February 17,2022, the law has not yet come into effect. It will become active once the Law of Ukraine
on Amendments to the Tax Code Regarding the Taxation of Transactions Involving Virtual Assets is
adopted, which is still under consideration by the Verkhovna Rada.

At the same time, the legislative definition of blockchain was included in the draft Law of Ukraine
"On the Circulation of Cryptocurrency in Ukraine". Article 1, Section 1, Clause 1 of this draft
defined blockchain as a decentralized public ledger of all cryptocurrency transactions conducted by
cryptocurrency operation entities. However, this draft law was withdrawn on August 29, 2019 (Draft
Law on Cryptocurrency Circulation in Ukraine, 2017).

Researchers studying centralized and decentralized data storage have noted that traditional
infrastructure relies on centralized databases that connect all supply chain partners. However,
centralized systems are vulnerable to manipulation, which undermines data reliability. By using
blockchain technology, organizations can create a decentralized platform for recording transactions
that is resistant to manipulation. This approach will undoubtedly foster a favorable environment for
the adoption of digital technologies across various sectors of human activity (Balakrishnan, Lal,
2020:2).

Conclusions. The application of blockchain distributed ledger technology as a tool to stimulate
business activities based on transparency and openness while preserving corporate information about
participants is currently in its developmental phase. The use of this technology in business activities
represents a promising direction, provided effective legislative regulation is established for blockchain
technology applications.

Implementing this technology will serve as a stimulating tool for conducting business activities
built on self-regulation, granting regulatory bodies access to operational data without unnecessary
interference in internal activities (unless legislative norms are violated). Additionally, this technology
will help reduce the share of shadow business and make the national economy more attractive for
investment.

Looking ahead, Ukraine could adopt blockchain technology based on the practices of the
aforementioned international logistics and IT companies. It could be used to create a system that
generates electronic documents in real-time, combining the features of an invoice and a waybill.
Governmental regulatory authorities should be integrated as one of the users of this technology,
allowing them to participate directly in the process from the moment the electronic document is
created. They will be able to track the legality of specific goods' movement and related documentation,
ensuring maximum transparency in business activities. Effective application of this technology by
businesses could also reduce the burden on regulatory authorities.
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Introduction. The environmental law of the European Union (EU) has developed under the influ-
ence of various national legal systems. However, the German legal system has played a particularly
significant role in its formation. Numerous scholarly studies are dedicated to the issues of the devel-
opment and integration of German environmental law with EU law.

Consideration of this Issue in Scientific Research. When addressing this issue, it is appropriate to
refer to the scientific research of Opyrshko, O. V., Tkachenko, V. M., Melnyk, O. M., Kopiyka, V. V.,
Shamborovsky, H. O., Shumilo, I. O., Borzel, T. A., Buzogany, A., Riif, S., and Henn, R. However,
despite numerous studies, unresolved issues remain regarding the harmonization of national norms
with EU law. This issue is crucial for the further legal integration and ensuring sustainable develop-
ment at the European level. This scientific article is dedicated to these questions, exploring the main
problems and prospects for the further development of German environmental law in the context of
its legal integration with EU law.

Objective of the Study. The goal of the study is to analyze the development of environmental law
in Germany in the context of its integration with European Union law, with particular attention to
how national norms have influenced the formation of European environmental standards. This study
emphasizes the interaction between the federal and regional legislative systems in Germany, as well
as the significance of public participation in environmental governance processes. The study also
aims to assess the achievements and challenges of sustainable development in Germany, particularly
in the context of energy policy and the EU's climate goals, and to identify the prospects for legal inte-
gration to achieve effective environmental governance in Europe.

Main part. The development of environmental law in Germany is the result of a gradual evolution of
the legal system, particularly influenced by the growing public awareness of environmental issues. The
first significant step was the adoption of the Federal Nature Protection Act (Bundesnaturschutzgesetz)
in 1951, which laid the foundations for the systematic protection of natural objects and the creation
of nature reserves. In the context of post-war Germany, this law became an important legal and social
tool for addressing the ecological consequences of industrialization, which had led to the depletion
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of natural resources and environmental degradation. The law provided measures for the preservation
of biodiversity, landscape protection, and the establishment of reserves, which formed the basis for
long-term environmental policy (Tkachenko, 2020: 12-22).

The adoption of this law reflected the growing awareness of the importance of nature for the
quality of life in society. The German government recognized environmental protection as a
priority area, requiring a comprehensive approach to regulate human activities that could harm
nature. The law contributed to the formation of effective administrative structures dedicated to
environmental protection and created a legal framework for the further improvement of environ-
mental legislation.

Moreover, the Bundesnaturschutzgesetz of 1951 established the tradition of integrating environ-
mental aspects into land use planning and development processes, setting the first ecological stan-
dards for land utilization. This marked the starting point for subsequent legislative initiatives that
expanded the scope of environmental regulation, particularly in areas such as water protection, air
quality, and pollution control (Tkachenko, 2020: 12-22).

Another important milestone in the development of Germany's environmental legislation was the
Environmental Protection Act (Umweltschutzgesetz, 1974). This law introduced comprehensive reg-
ulation of air and water pollution, laying the groundwork for the implementation of preventive mea-
sures and mandatory environmental standards. The legal foundations for this law were based on inter-
national obligations, such as the Stockholm Conference Declaration of 1972, which called for global
actions in environmental protection. The act became a key instrument for integrating environmental
principles into national policy and the economy.

Simultaneously, the Water Resources Act (Wasserhaushaltsgesetz, 1976) provided the legal frame-
work for the rational use of water resources. It introduced strict regulations for water quality control
and measures for wastewater treatment, contributing to the preservation of aquatic ecosystems. An
essential aspect of the law was the establishment of national water quality monitoring programs,
which enabled effective prevention of water pollution (Hofmann, A., 2019: 342-364).

These legislative developments laid a strong foundation for the evolution of environmental law in
Germany, progressively shaping the country’s ecological governance framework and aligning it with
both national and international environmental objectives.

The Air Pollution Control Act (Bundes-Immissionsschutzgesetz, 1974) set standards for the emis-
sions of pollutants such as sulfur and nitrogen oxides, which caused acid rain and negatively impacted
public health. The law was based on the principles of environmental justice, guiding industrial enter-
prises to implement modern emission-reducing technologies. This document initiated a systematic
approach to monitoring and regulating air quality.

An important achievement of these legislative acts was the establishment of the foundation for
corporate environmental responsibility, including the introduction of sanctions for exceeding estab-
lished norms. All these measures contributed to the shift from a reactive approach to environmental
protection to a preventive one, ensuring sustainable management of natural resources. They became
the basis for further development of environmental legislation and cemented Germany's position as
one of the world leaders in environmental protection.

The adoption of the Climate Protection Act (Klimaschutzgesetz) and the subsequent implementa-
tion of the Energiewende program are part of Germany's integrated environmental regulation strategy,
which is setting new standards in international legal practice. These initiatives reflect the country’s
ambition not only to meet international agreements but also to become a global leader in the fight
against climate change and in ensuring sustainable development.

The Climate Protection Act set annual emission quotas for key sectors of the economy, such as
energy, industry, transportation, and the residential sector. To monitor effectiveness, an indepen-
dent body — the Climate Expert Council — was established, conducting regular assessments of goal
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achievement. Importantly, the law enshrines the "polluter pays" principle, encouraging companies to
invest in environmentally friendly technologies (Shumilo, I. O., 2017: 45-58).

Energiewende became not only an environmental but also an economic revolution. Investments
in infrastructure, including the development of wind farms in the north and solar parks in the south,
created thousands of jobs. The government supported the program with subsidies for households
transitioning to energy-efficient technologies. Additionally, co-financing schemes were developed for
small and medium-sized enterprises modernizing their production facilities in line with environmen-
tal standards.

These measures by Germany became a catalyst for the adoption of similar initiatives in other
European Union countries. In particular, Germany actively influenced the formation of the European
Green Deal, which aims to achieve climate neutrality in the EU by 2050. At the global level, the
country uses diplomatic platforms to promote the conclusion of multilateral agreements on reducing
greenhouse gas emissions and financing “green” technologies in developing countries.

In light of new challenges, such as increasing energy demands and the implementation of hydro-
gen technologies, Germany continues to adapt its legislation. It is expected that future initiatives
will focus on the creation of carbon-neutral production chains, stimulating the circular economy, and
integrating artificial intelligence into resource management.

Thus, Germany’s comprehensive approach to environmental legislation demonstrates not only
legal excellence but also a strategic vision aimed at harmonizing economic growth with environmen-
tal protection.

German law has gained a reputation for high quality due to a number of fundamental factors
that ensure its effectiveness and stability. The German legal system is based on carefully developed
codes that guarantee consistency and predictability of norms. Key codes such as the Civil Code
(Biirgerliches Gesetzbuch, BGB) and the Criminal Code (Strafgesetzbuch, StGB) create a stable legal
foundation for regulating a wide range of social relations. Codification allows for the avoidance of
legal gaps and redundancy of norms, making the legal system understandable for both lawyers and
citizens (Melnyk, O. M., 2019: 101-115).

One of the key features of German law is its unwavering commitment to the principle of rule of
law (Rechtsstaat). This ensures the protection of human rights, equality before the law, and judicial
independence. The Federal Constitutional Court (Bundesverfassungsgericht) plays a crucial role in
overseeing the adherence to the Basic Law (Grundgesetz), which adds stability to the system.

German law retains the ability to adapt, responding to new challenges such as digitalization,
climate change, and the development of international law. Through amendments to codes and
the adoption of new laws, the system quickly integrates modern realities while maintaining its
relevance.

Lawyers in Germany undergo a multi-level training process, which includes theoretical education
at universities and practical legal training (Referendariat). This approach ensures a high professional
level among legal practitioners, contributing to the effective application of the law.

German law has had a significant influence on the development of legal systems in other countries,
particularly in Europe, Latin America, and Asia. For example, many provisions of the German Civil
Code became the foundation for the legal systems of Japan and China. This influence is due to the
systematic nature, detailed approach, and practical orientation of the German legal model.

Although Germany belongs to the continental legal family, judicial practice plays a signif-
icant role in interpreting norms. Decisions of higher courts, such as the Federal Court of Justice
(Bundesgerichtshof), carry substantial authority and help clarify and develop the legislation.

German law is actively focused on the protection of individual rights, particularly in areas such
as labor law, social security, and consumer protection. This reflects the social orientation of the sys-
tem and contributes to maintaining public trust in legal institutions. Thus, German law is considered
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exemplary due to its systematization, stability, and ability to innovate, allowing it to effectively regu-
late social relations and respond to contemporary challenges (Melnyk, O. M., 2019: 101-115).

One of the features of the German legal system is its close connection with legal science. German
legal scholars play a key role in developing legislative acts, providing scientific justification for
legal norms. This makes the law more adaptable to modern challenges such as digitalization, climate
change, and globalization.

Scientific discussions conducted at leading universities and research institutions contribute to the
production of theoretically sound and practically justified solutions. For example, the concepts devel-
oped in the works of renowned German legal scholars, such as Rudolf von Jhering and Hans Kelsen,
continue to have a significant influence on the development of law not only in Germany but also on
an international scale.

Moreover, the involvement of scholars in parliamentary committees helps integrate modern
research into the legislative process, ensuring a harmonious combination of theory and practice. This
is particularly important in complex legal areas such as antitrust regulation, data protection, and envi-
ronmental protection, where an interdisciplinary approach is needed.

The scientific approach is also reflected in the legal education system, where students are actively
engaged in analyzing real-life cases, participating in mock trials, and conducting their own research.
Such integration of science and education contributes to the preparation of highly qualified specialists
who are capable of working effectively in the modern legal environment.

The Basic Law of Germany (Grundgesetz), which serves as the country's constitution, acts as a
guarantee of human rights and fundamental freedoms, providing a stable and reliable foundation for
the legal order (Hofmann, A., 2019: 342-364). Adopted after World War II, it enshrines fundamental
rights such as freedom of speech, the right to privacy, freedom of religion, and equality before the law.
This approach to human rights is a key element that makes German law one of the most protected in
the world.

The Basic Law laid the foundation for creating a legal system in which the protection of individual
rights is a priority. According to it, any restrictions on citizens' rights must be strictly justified and
regulated by law. Violations of these rights can be challenged in the Constitutional Court, ensuring a
high level of human rights protection in Germany.

The German judicial system is known for its efficiency and independence, ensuring fair and swift
access to justice for all citizens. The country has a variety of court instances, including federal, state,
and specialized courts, which allow for the rapid resolution of various legal disputes. Notably, the
independence of judges is a cornerstone of ensuring objectivity and impartiality in decision-making.

Germany actively integrates international standards and legal norms, such as the rulings of the
European Court of Human Rights and European Union regulations, into its national legal system.
This improves the quality of national legislation and ensures its compliance with international obliga-
tions. The combination of domestic legislation and international standards allows Germany to main-
tain a high legal reputation on the international stage (Shumilo, 1.O., 2017: 45-58).

In this context, Germany is also actively developing international cooperation in the field of human
rights, becoming one of the leaders in global legal protection.

A high level of civic participation in the German legislative process is an important factor con-
tributing to the country's democratic development and ensuring the consideration of the interests of
various social groups. Citizens have the opportunity to actively participate in the development of laws
through various channels, such as petitions, public hearings, and consultations. This ensures balance
and fairness in legal regulation, as legislators take into account the opinions and needs of broad seg-
ments of the population.

A characteristic of the German system is that civil society actively interacts with state authorities
through consultations with non-governmental organizations, trade unions, and participation in par-
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liamentary debates. This interactivity enhances the quality of legislation and ensures its support from
citizens.

The German legal system is renowned for its stability and predictability, which is an important fac-
tor in ensuring trust from both citizens and businesses. Legislative changes are generally not radical
but occur gradually, allowing all participants in the legal system to adapt to new conditions. Changes
in the law typically go through a thorough process of discussion and analysis, which ensures their
stability and consistency.

This also contributes to the creation of a favorable business environment, where entrepreneurs
can clearly predict the legal consequences of their actions. Legal stability is an important element for
attracting investment and supporting the country's economic development, as companies are confi-
dent in the predictability of laws, which reduces legal risks.

The aforementioned factors — stability, the involvement of civil society, and the integration of
international standards — together create the high quality of the German legal system. It is able to
effectively respond to new challenges, take into account changes in society and the economy, which
ensures its capacity for adaptation and development. This system continues to uphold a high level of
legal culture, protects citizens' interests, and contributes to the country's economic prosperity, creat-
ing a favorable environment for the development of a democratic society.

Germany was one of the first countries to develop a comprehensive environmental policy and leg-
islation, starting in the 1970s. German environmental law laid the foundations for the principles that
were later integrated into the EU's environmental policy. The key aspects that influenced European
environmental legislation include the "polluter pays" principle: This principle, enshrined in German
law, became the basis for the development of European norms that require polluters to bear financial
responsibility for the damage caused to the environment (Opryshko, O.V., 2001: 28).

This approach reflects the desire to ensure economic responsibility for environmental consequences.
The precautionary principle: German legislation introduced this principle, which allows for taking
measures to protect the environment even in cases where scientific data on potential harm is incom-
plete. This has become an important component of the EU’s environmental policy, where preventive
actions are prioritized. Protection of citizens' rights: German environmental law also emphasizes
citizens’ right to a clean environment and their participation in decision-making processes related to
environmental protection. These principles have found their reflection in EU legislation, particularly
in the Aarhus Convention (Henn, R. 2020: 300-315).

The integration of German environmental law into European legislation was an important stage
in the development of the European Union's environmental policy. This process took place through
several main channels, such as directives, regulations, and judicial practice, which facilitated the
adaptation of German environmental standards to the broader context of European norms.

Germany actively participated in the development of EU environmental directives and regulations.
For example, Directive 2008/50/EC on air quality and Directive 2006/118/EC on the protection of
groundwater were developed with consideration of German environmental standards. This allowed
for the harmonization of national norms with European requirements, enabling better solutions to
transnational environmental issues, such as air pollution or water resource degradation. In its envi-
ronmental policy, Germany has been one of the leaders in the EU, actively promoting the adoption of
high environmental protection standards (Borzel, T.A., Buzogéany, A. 2019: 315-341).

The Court of Justice of the European Union (CJEU) plays a crucial role in shaping the EU’s
environmental policy, frequently referencing principles enshrined in German environmental law
when making decisions in cases related to environmental protection. The Court actively inter-
prets and applies principles that reflect national approaches to environmental standards, thereby
ensuring the development of a unified policy at the European Union level. This process helps
create a cohesive legal framework for environmental protection within the EU, where national
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characteristics, particularly German ones, serve as the foundation for formulating pan-European
solutions.

Thanks to the influence of German environmental law on European legal practice, the EU has
developed a unified environmental policy that covers a broad range of issues, from air pollution
to water resource management. Germany has played a significant role in advancing this policy by
participating in the development of legislative initiatives and supporting their implementation at the
national level. As a result, the EU has established clear and effective legal mechanisms to ensure sus-
tainable development and environmental protection.

Thus, the process of integrating German environmental law into European legislation has become
a key milestone in the development of a unified EU environmental policy, which contributes to the
effective resolution of environmental issues on an international level.

Germany is actively responding to environmental challenges, leading to the development of new
legal norms.

The Renewable Energy Sources Act (Erneuerbare-Energien-Gesetz, EEG) is one of Germany's
key initiatives in the field of energy policy, aimed at supporting and developing renewable energy
sources, particularly solar and wind power. This law was adopted to ensure a smooth transition to
sustainable and environmentally friendly energy, reducing dependence on fossil fuels and helping to
lower greenhouse gas emissions.

Under the EEG, the support for renewable energy development is implemented through mecha-
nisms such as financial support, fixed-rate electricity purchases (Feed-in Tariffs), and favorable con-
ditions for investors. These measures stimulate the production of clean energy and make it economi-
cally competitive (Borzel, T.A., Buzogany, A., 2019: 315-341).

The integration of smart technologies into energy systems is a critical step for the further develop-
ment and efficient use of renewable energy sources. Technologies like smart grids and energy storage
systems are capable of optimizing the use of renewable energy, ensuring the stability of the energy
system despite fluctuating production from solar and wind energy. This helps reduce reliance on tra-
ditional energy sources and makes energy networks more adaptable to changing demands.

Norms for integrating such technologies into legislation may include standards for smart energy
grids, regulations for energy storage systems, and incentives for investments in innovative energy
solutions. These measures will further enhance the effective use of solar and wind energy. The law
can also account for new strategies to reduce the costs of these technologies and ensure their acces-
sibility for a wide range of consumers and businesses. Ultimately, this will foster the transition to
cleaner energy and improve the country's energy independence.

The Federal Climate Protection Act (Bundes-Klimaschutzgesetz), adopted in Germany in 2019,
forms the foundation of the national climate policy aimed at combating climate change. The law sets
specific targets for reducing greenhouse gas emissions by 2030, including a 55% reduction by 2030
compared to 1990 levels. The goal is to achieve carbon neutrality by 2050, meaning the complete
reduction or neutralization of greenhouse gas emissions.

This law requires the development and implementation of detailed plans and measures to meet
these ambitious goals, including sectoral targets for individual industries such as energy, transport,
industry, and construction (Rif, S., 2015: 209-230).

For example, in the energy sector, there are plans to significantly increase the use of renewable
energy sources and gradually phase out coal. Energy efficiency improvements, especially in the con-
struction and industrial sectors, are also prioritized. Financial mechanisms and environmental taxes
will be introduced to encourage the reduction of greenhouse gas emissions and support innovations
in green technologies.

Furthermore, Germany is committed to adapting its legislation in line with new international obli-
gations and internal needs to achieve carbon neutrality by 2050. This will involve changes to existing
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laws and the addition of new provisions that support the transition to renewable energy sources, the
reduction of emissions across all sectors of the economy, and the implementation of CO? absorption
technologies (Shumilo, 1.O., 2017: 45-58).

To achieve this goal, coordination with other EU countries will be crucial, as much of the effort to
combat climate change is part of a broader European and global strategy for climate protection.

The Environmental Information Access Act (Gesetz liber den Zugang zu umweltbezogenen
Informationen, UZG) is an essential element of Germany's national environmental policy, ensuring
citizens' right to access information about the state of the environment, pollution, and the use of nat-
ural resources (Henn, R., 2020: 300-315).

However, to enhance transparency and encourage active public participation in environmental
decision-making, this law may be expanded. Specifically, amendments could include broadening
the list of information available to the public, such as environmental assessments and permits for
activities that impact the environment, as well as facilitating participation in consultations regard-
ing new environmental projects and permits. Additionally, digital platforms could be introduced
to ensure convenient access to this information. Changes may also include strengthening the legal
protection of citizens in case of denial of access to information and ensuring access to data on
climate change and adaptation strategies. This would foster greater public involvement in environ-
mental processes and contribute to the development of more transparent and effective environmen-
tal policy at the national level.

The Circular Economy Act (Kreislaufwirtschaftsgesetz) is a key element of Germany's environ-
mental policy aimed at ensuring effective waste management and promoting the development of a cir-
cular economy. In response to new ecological challenges and in support of sustainable development
principles, this law is undergoing changes. One of the key changes involves introducing new rules to
encourage recycling and the reuse of materials, which will significantly reduce the amount of waste
sent to landfills (Melnyk, O.M., 2019: 101-115).

Specifically, new requirements for businesses and consumers may be introduced to increase the
volume of recycled materials, as well as new standards to improve recycling processes. This includes
requirements for products to be designed in a way that makes them easier to recycle and encouraging
the use of renewable materials instead of new ones. The law may also include the expanded imple-
mentation of take-back systems, support for innovative recycling technologies, and raising public
awareness of the importance of waste reduction and material reuse.

Thus, changes to this law not only contribute to reducing the negative impact on the environment
but also create new opportunities for businesses and investors in the fields of sustainable development
and the circular economy.

Germany actively participates in international agreements, such as the Paris Agreement. At the
national legislative level, this is reflected in the adaptation of the Federal Climate Protection Act,
aligning it with international commitments.

The Environmental Data Act (Umweltdaten-Gesetz) provides for the creation of systems for mon-
itoring the state of the environment, utilizing the latest technologies for data collection and analysis
(Melnyk, O.M., 2019: 101-115).

Germany successfully implements a number of practical solutions to overcome the challenges
of harmonizing its environmental legislation with EU law. These solutions include the harmoniza-
tion of legislation, cooperation between different levels of government, financial support, adapta-
tion of judicial practices, raising public awareness, and effective monitoring. This comprehensive
approach enables Germany not only to meet the EU’s requirements but also to be a leader in envi-
ronmental law.

The harmonization of German environmental law with EU law involves several key strategies
and approaches that have already been implemented. To adapt national norms to EU requirements,

30



Baltic Journal of Legal and Social Sciences, 2024 No. 4

Germany is actively updating its legislation and implementing new laws. One important step was the
implementation of Directive 2008/50/EC on air quality through the update of the Federal Immission
Control Act (Bundes-Immissionsschutzgesetz). These changes included setting new air quality stan-
dards and improving monitoring mechanisms, which aligned national norms with EU requirements.
This not only improved air quality in Germany but also ensured compliance with EU standards on
public health and ecology.

A distinctive feature of Germany's system is the distribution of powers between the federal and
state levels (Radaelli, C., Salter, J.P., 2019: 36-53). To successfully implement European norms, close
cooperation between Germany’s federal states is necessary. In this context, the creation of platforms
for exchanging information and best practices has become an important tool for ensuring the effec-
tive implementation of EU regulations. For example, the annual Environmental Policy Conferences,
where representatives from various states gather, provide an opportunity to discuss successful prac-
tices and ensure a unified strategy for meeting EU requirements.

To implement new norms and technologies, Germany has developed financing programs. These
programs support businesses in adapting to new environmental requirements set by EU directives.
They help reduce the financial burden on businesses and promote faster implementation of technolo-
gies that contribute to environmental conservation.

Raising environmental awareness among the population and businesses is also an important aspect
of Germany's environmental policy. Various programs, particularly in education, aim to increase
environmental awareness in schools, businesses, and among citizens, ensuring better understanding
of ecological norms and their importance for sustainable development. This helps individuals and
companies better comprehend and implement environmental requirements, contributing to the suc-
cessful execution of European directives.

The future development of German environmental law includes the integration of new technolo-
gies, strengthening climate policy, improving environmental legal protection, promoting the circu-
lar economy, enhancing environmental education, international cooperation, and the use of digital
technologies.

Key areas shaping the future of environmental law include integrating innovations in clean tech-
nologies and renewable energy, which require the creation of corresponding legal frameworks to
support such technologies. Strengthening climate policy and achieving carbon neutrality by 2050 will
necessitate improvements in legislation to reduce greenhouse gas emissions and promote sustainable
development. Improving environmental legal protection involves new regulations to preserve natural
resources and reduce pollution. The development of the circular economy requires stronger regula-
tion in the areas of recycling and material reuse.

Enhancing environmental education will become a crucial factor in shaping an environmentally
conscious society. International cooperation with other countries and international organizations to
address global environmental issues requires the integration of international standards into national
legislation. The use of digital technologies will improve environmental monitoring and increase the
effectiveness of environmental policies by providing faster access to information and promoting sus-
tainable development.

These areas require active changes in legislation and open new opportunities for effectively man-
aging environmental challenges and achieving climate goals.

Conclusion. German environmental law has become a significant source for the development
of EU environmental law. Its principles and regulations have not only influenced the formation of
pan-European environmental standards but also contributed to the development of a legal framework
that ensures effective environmental protection within the EU. The interaction between national legal
systems, particularly the German system, and European legislation demonstrates how legal integra-
tion can lead to the creation of a comprehensive and effective environmental policy.
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The development of environmental law in Germany is the result of a long evolutionary process,
reflecting the growth of society, increasing environmental awareness, and the commitment to meet
international standards. Starting with the adoption of the Nature Protection Act in 1951, Germany
gradually formed a comprehensive system of environmental legislation that takes into account
national needs, international obligations, and innovative approaches to environmental protection.

National laws, such as the Climate Protection Act, the Renewable Energy Act, and the Waste
Management Act, not only address local environmental challenges but also set standards for other
European Union countries. Germany actively implements sustainable development principles, includ-
ing the "polluter pays" principle, the precautionary principle, and the guarantee of citizens' rights to
a clean environment.

The process of harmonizing Germany’s environmental law with EU legislation is based on the
implementation of directives, effective cooperation between federal and regional authorities, finan-
cial support for environmental initiatives, and the enhancement of environmental awareness among
the population. These measures have allowed Germany to achieve a high level of integration with
European standards while maintaining leadership in shaping environmental policy.

The consistency of legal norms, the scientific approach to the development of legislation, and
the stability and effectiveness of the legal system provide a foundation for further improvements in
environmental law. Germany remains an example for other countries in the field of environmental
regulation, demonstrating how legal tools can effectively support sustainable development and the
protection of environmental resources.
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Abstract. The article is devoted to the analysis of the legislation of Ukraine on the search for legal positions
to ensure the implementation of the principle of fighting gambling addiction (ludomania) in the activities
of various state bodies. The author emphasizes that with the legalization of the gambling business in 2020,
Ukraine began to pay attention to the issues of the gaming environment. But the last game addiction is a mental
illness, the principle of "fighting game addiction" is incorrect, the next disease can be diagnosed and treated,
reduce its spread in society, but not fight it. The author concludes that a lot has been done by Ukraine in 2024:
the NSDC (National Security and Defense Council) decision on the protection of gamblers was adopted,
which provides for its own plan at the levels of various state bodies to help gamblers with gambling addiction.
This year, the Ministry of Health adopted a protocol for the treatment of gaming interaction, which should
significantly improve the availability of psychiatric care and the need for gaming addiction of its quality. It
is expected to adopt a standard for the provision of social services for socio-psychological rehabilitation of
persons with gaming addiction, which will contribute to the resolution of difficult life situations in the player
and his return to normal life after treatment. Problematic issues today remain the protection of players who
play illegally gambling, after which such players are brought to administrative responsibility and cannot be
recognized as victims in criminal proceedings initiated for engaging in illegal gambling business, so this
legislation needs to be updated.

Key words: gambling business, gambling addiction, ludomania player protection, legal principles.

Introduction. In 2020, gambling business is allowed in Ukraine. As you know, the gambling
business is a high-risk type of activity, since gambling can form a person's gambling addiction
(Toporetska, 2022a: 47). This requires the state to take special approaches to the state regulation of
this market, which would ensure consideration and protection of the public (public) interest and pub-
lic values before the interests of business protection or the interests of filling the budget (Toporetska,
2022b: 154).

The Law of Ukraine "On State Regulation of Activities Regarding the Organization and
Conduct of Gambling Games" provided among the principles of state regulation of the gambling
market in paragraph 9, part 2 of Article 4 such a principle as the fight against gambling addic-
tion (ludomania). Additionally, in the context of the protection of society, it is also necessary
to mention such stipulated (hereinafter — Law No. 768) principles as protection of the rights,
legitimate interests, life and health of citizens and ensuring the principle of responsible gaming
(Law No. 768, 2020).

Separate issues of administrative and legal regulation and control over gambling are devoted to
the works of the following Ukrainian scientists: Yu. V. Bodorov, O. P. Hetmanets, D. O. Hetmantsev,
O. R. Gladkikh, B. R. Kondratov, O. P. Kostyuchenko, D. V. Kutsevol, S. V. Mykhaylov,
O. M. Muzychuk, N. V. Nestor, O. P. Parokhomenko-Kutsevil, M. M. Pohoretskyi, O. V. Polulakh,
K. V. Profatilo, N. B. Savina, R. O. Stefanchuk, K. O. Torgashova, Z. M. Toporetska, S. V. Khomyuk,
S. O. Shatrava and others. However, the issue of the legal basis for ensuring the implementation of
the principle of combating gaming addiction was not investigated in their works.
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The purpose of the Article is an analysis of the legislation of Ukraine with the aim of finding
legal bases for ensuring the implementation of the principle of combating gaming addiction (ludoma-
nia) in the activities of various state bodies.

Methodology statement. Special legal methods formed the methodological basis of the research.
The formal-legal (dogmatic) method made it possible to study the construction of legal grounds for
establishing the principle of combating gaming addiction and establishing mechanisms for its imple-
mentation, to analyze their features and structure. The comparative legal method was used to compare
the norms of normative legal acts of different legal forces in order to find legal grounds for imple-
menting the principle of combating gaming addiction. The logical-legal method made it possible to
study and explain legal norms, identify contradictions or collisions between them, and clearly form
a legal basis for implementing the principle of combating gaming addiction. The system-structural
method was used to find mechanisms for implementing the principle of combating gaming addiction
and form the conclusions of this study.

Results of the study. The only legal basis for the implementation of the principle of combating
gambling addiction is the above-mentioned Law No. 768, which enshrines the principle of state
policy in the field of gambling business market "combating gambling addiction (ludomania)"(Law
No. 768, 2020).

This principle is formulated very incorrectly, which leads to problems in its implementation. Thus,
according to the International Classification of Diseases (ICD) issue 10, which is currently used in
Ukraine, ludomania is defined as a pathological tendency to gamble (F63.0), which is classified as a
disorder of habits and urges (ICD-10, 2010).

It is extremely wrong to identify among the principles such a principle as the fight against mental
illness, because diseases are not fought, they are diagnosed and treated, or the spread of non-commu-
nicable diseases is prevented or prevented (Denysenko, 2023: 167). We share the position of scientists
who indicate that the gambling business can be a social problem in general if it is not regulated by the
state by appropriate legal means (Toporetska, 2022a: 207). Therefore, we suggest considering gam-
bling addiction as a social problem, which is a negative consequence of gambling. The prevalence of
this disease in society is a consequence of the failure of the state to properly regulate the legal gam-
bling business and to fight effectively against the illegal gambling business, and therefore the failure
to protect the gambler.

It was because of the ineffectiveness of the provisions of Law No. 768 that the problem was
brought to the level of the National Security and Defense Council of Ukraine and the level of the
President of Ukraine. The Decree of the President of Ukraine No. 234/2024 dated April 20, 2024,
put into effect the decision of the National Security and Defense Council of Ukraine dated April 20,
2024 "On countering the negative consequences of gambling on the Internet" (Decree no. 734,
2024). This decision provides for the introduction of a ban on advertising of gambling games, the
obligation to set game limits for players (regarding time and costs), the obligation for the Cabinet
of Ministers of Ukraine to implement the State Online Monitoring System, blocking of illegal
internet sites of gambling organizers. Also, in order to prevent the spread of the disease, a national
information campaign is planned regarding the dangers of gambling, threats of gambling addic-
tion, methods of prevention and treatment of gambling addiction, and contacts of institutions that
provide assistance to people with gambling addiction. Separately, it should be noted that the state
recognized the inadequacy of means of protection for gamblers, therefore, by this decision, the
Ministry of Health is directly obliged to adopt a protocol for the treatment of gambling addiction,
and the Ministry of Social Policy — a standard for social and psychological rehabilitation of persons
with gambling addiction, because this is the basis without which to overcome game addiction is
impossible (Toporetska, Shcherbyna, & others, 2024: 243).
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Because the diagnosis of ludomania does not appear in a player in one day, but, like any other
disease, goes through certain stages of its origin (emergence) and development. Thus, it takes at least
12 months for a player to develop this disease (Toporetska, Slobodnichenko & others, 2023: 21), that
is, a person already has problems in the family, professional, educational, social or other spheres of
life for a year because of his passion for gambling. Therefore, for this disease, it is very important for
medical professionals to be aware of the signs of this disease for the purpose of its prevention, early
detection and proper treatment, for this disease, like any other, it is important to have national medical
standards (protocols, clinical guidelines) for prevention, detection and treatment of gaming addiction.
The Ministry of Health of Ukraine, by order No. 1204 dated July 10, 2024, approved a new clinical
protocol for medical care "Gaming addiction (gaming addiction)" (Order no. 1204, 2024). Until now,
psychiatrists were guided by foreign sources, but not every doctor speaks English or other languages,
so access to such treatment protocols was quite difficult for doctors. Specialized medical assistance to
people with gaming addiction is provided by a psychiatrist.

However, before the formation of gambling addiction, as we have already indicated above, about
a year passes, during which a person already has problems with gambling, manifestations of prob-
lematic behavior when he cannot control certain episodes of the game. In such a case, the legal basis
for providing medical assistance to a person diagnosed with gaming addiction, but with gambling
problems, will be the order of the Ministry of Health of Ukraine dated 12.23.2023 No. 2118 "On the
organization of providing psychosocial assistance to the population", granting the right to family doc-
tors to provide psychosocial assistance to the population (Order No. 2118, 2023). Such help can be
provided by family doctors or psychologists. A capable network of health care institutions of Ukraine
has been created to ensure the availability of medical care for the population of Ukraine (Bilan, 2022:
159). All psychosocial care is free for the patient.

However, ludomania is not only a private problem of a player who has contracted such a disease.
Pronounced gambling addiction has negative social consequences for those around him in the per-
sonal professional or social sphere, because the player has problems in family relationships, problems
at work, problems with friends and colleagues due to debts, other health problems, which as a result
can lead to difficult circumstances both in the life of the patient and in the life of his family. Therefore,
during the formation and implementation of the state policy on gambling, it is necessary to consider
the risks for society of the emergence of pronounced gaming addiction among players and warn them
in a timely manner.

Social rehabilitation can help a person with gaming addiction and solve life problems. The provi-
sion of such a service for social and psychological rehabilitation of persons with gaming addiction is
provided for by the legislation of Ukraine. Social service includes the following set of services: coun-
seling; psychological assistance (counseling, support, diagnosis, counseling, correction, psychother-
apy, rehabilitation); assistance in obtaining free legal aid; representation of interests (Order no. 429,
2020). The service is also provided free of charge for citizens. However, the rules for its provision
have not yet been determined.

The draft order of the Ministry of Social Policy of Ukraine "On approval of the State Standard
of Social Services for Social and Psychological Rehabilitation of Persons with Gaming Addiction"
was published for public discussion on 07/09/2024, but has not yet been adopted (Draft order, 2024).
Its adoption is very important for Ukraine, because it will allow to train social workers to properly
provide such a social service, will allow to expand the network of providers of such a social service.

It is almost impossible to overcome the disease if a person continues to gamble, so a very import-
ant tool for protecting people from gambling addiction is the functioning of the Register of people
who are restricted from access to gambling establishments and/or participation in gambling, the cre-
ation of which is provided for by Law No. 768 (Law no. 768, 2020). The Register functions based
on the Procedure for the Formation and Maintenance of the Register of Persons Who Are Restricted
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from Access to Gambling Institutions and/or Participation in Gambling Games, approved by the
Decision of the Commission for the Regulation of Gambling Games and Lotteries on April 22, 2021,
No. 167 (Decision no. 167, 2021). In the Register, a person can enter himself or herself on the basis
of a court decision issued at the request of relatives, if a person spends more than he earns and this
puts his family in a difficult financial situation, if he has debts in the amount equivalent to more than
7 thousand USD, a person's evasion of alimony payments for more than three months, or if a person
or members of his family are recipients of a housing subsidy or benefits for the payment of housing
and communal services.

So, currently, Ukraine has created a rather powerful legal field to protect players from the develop-
ment of gaming addiction. But the task of the state as a whole should not be to fight gambling addic-
tion, but to take measures to protect society from the harmful effects of gambling and thereby create
mechanisms to reduce the prevalence of gambling addiction among the population by preventing
problematic gambling behavior.

However, one should not transfer all the responsibility for the negative consequences of gambling
only to the organizers of gambling and disclose the content of this principle exclusively because of
his duties. After all, it is a well-known fact that even in the case of a complete ban on the gambling
business, players suffer from gambling addiction, because the state is unable to completely combat
the illegal gambling business, especially on the Internet (Pohoretskyi, & Toporetska, 2015: 23). At the
same time, if the player is not protected from illegal gambling by the state, he is brought to adminis-
trative responsibility for participating in illegal gambling under Art. 181 of the Administrative Code
of Ukraine (Nestor & Pohoretskyi, 2024: 280). It is completely unfair when the state transfers its
responsibility for the illegal gambling business to the player.

Thus, gambling addiction is not only a medical, but a social problem, as it requires the state to
take measures to protect society from the harmful effects of gambling. It is necessary to activate state
mechanisms to protect society from gambling addiction and to change legislation to create legal
grounds for protecting players from participating in illegal gambling and thus protecting against the
development of gambling addiction, because illegal gambling is much more dangerous for the player
from the point of view of the formation of a gambling addiction. addictions than legitimate legal ones
(Toporetska, 2013: 115).

Conclusion. Having legalized the gambling business in 2020, Ukraine created the legal basis for
the creation of a legal gambling business market and the protection of gamblers from gambling addic-
tion. Ukraine has done a lot in 2024: the NSDC decision on the protection of gambling players was
adopted, which provides for a kind of action plan at the level of various state bodies to help gamblers
with gambling addiction. This year, the Ministry of Health adopted a protocol for the treatment of
gaming addiction, which should significantly improve the availability and quality of psychiatric care
for patients with gaming addiction. We expect the adoption of a standard for the provision of social
services for the social and psychological rehabilitation of people with gambling addiction, which will
contribute to solving difficult life circumstances of the player and returning him to a normal life after
treatment. Today, the protection of players who play illegal gambling remains a problematic issue,
as players are subject to administrative liability and cannot be recognized as victims in criminal pro-
ceedings initiated for engaging in illegal gambling business, so this legislation needs to be updated.
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Abstract. The image of the military is an important component of the image of an individual unit, which
influences the public's perception of the security and defence sector and the Alliance as a whole. Understanding
NATO in terms of shaping the image of the military means studying the audiences influenced by military public
relations professionals whose main activities are regulated by law. NATO standards in the area of military
image building are based on the understanding of the leading role of the individual military in shaping the
image through the direct influence of military public relations professionals on external and internal audiences.
Public perceptions of the individual service member and the Alliance as a whole are an important element in
supporting missions and activities. The main means of influence is segmented content, which is disseminated
in an appropriate form through information and communication channels on relevant platforms. Understanding
audiences, studying and researching them is important in planning information campaigns, implementing them
and receiving feedback to be taken into account for approaching to Ukraine interoperability to NATO standards
in public affairs sphere.

Key words: NATO standards, external and internal audiences, strategic communications, public relations,
brand.

Introduction. NATO is a brand that provides an important service to its citizens: defending peace,
freedom and security. The brand of NATO and its military commanders is how the public, partners
and potential adversaries perceive the Alliance, and how they think and feel about its decisions and
actions. NATO's brand is based on reputation and needs to be monitored. Media monitoring and anal-
ysis can provide insight into how audiences at the local (tactical) and international (strategic) level
view NATO and its actions.

According to NATO's governing documents, public support for NATO's missions and tasks is
based on public understanding of the Alliance's contribution to international peace and security.
Public confidence is strengthened by NATO's ability to carry out its tasks in an open, transparent
manner, in line with the values and expectations of its member states.

Main part. As stated in NATO's Strategic Concept, the NATO Alliance is united by shared
values: individual liberty, human rights, democracy and the rule of law. The Alliance is an alliance of
democracies with political control over their armed forces, which are accountable to their governments
and to the public for the implementation of their missions.

According to the Alliance's governing documents, strategic communications is the function of the
command group responsible for informing all audiences. StratCom uses all means of communication,
consisting of actions, images and words, to properly inform and influence the attitudes and behaviour
of'audiences. StratCom in the NATO military context is the integration of communications capabilities
and information staffs operating with other military activities to understand and shape information
policy in support of NATO's strategic goals and objectives.

NATO's military public affairs policy is based on the highest principles of democracy,
including freedom of expression in the media. NATO Commanders and Public Affairs Officers
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are required to comply with NATQ's public information policy and to promote media and freedom
of expression.

Military public relations have the following key characteristics:

1. A single internal communications capability across all NATO headquarters, capable of creating
effects in the cognitive, virtual and physical dimensions.

2. A capability that is publicly recognised as the official voice of the organisation (in both internal
and external communication functions).

3. A provider of direct and indirect advice to the commander, senior staff, and designated personnel
on the implications of public diplomacy operations, activities, and issues.

4. The primary means of public communication for the transmission of truthful, accurate, timely,
and relevant information (NATO, 2024 : 76).

Military public relations, according to the main normative legal documents, is described as a key
function in ensuring internal and external communications (NATO, 2024 : 12).

Military public affairs plays a leading role in external and internal communications and is directly
responsible for the training of the commander.

To be successful, commanders must understand the following principles of public relations:

1. Informing internal audiences — creating and disseminating information to internal audiences
increases morale, confidence, discipline, and unit effectiveness.

2. Informing external audiences builds the trust of the Alliance and other stakeholders and deterring
enemies and potential adversaries by communicating capability, readiness and resolve.

3. Every member of the armed forces is a spokesperson. Any person working in or on behalf of
NATO forces, speaking in an organised setting to an external audience, or intending to publish their
work on a NATO-related topic in the public domain, should seek advice from the organisation's
public affairs staff, who will advise whether prior approval is required from the NATO Command.
Actively engaged spokespersons can generate significant credibility with external audiences and
enhance the Alliance's reputation and relevance. Internal communications has evolved from being
about disseminating news and information to an activity that creates an information-rich environment
where people get the information they need, when they need it, to perform at their best.

4. Journalists as media representatives are active participants in information and communication
campaigns.

5. The principle of maximum disclosure of information with minimum delay, based on the Alliance's
commitment to promptly inform the public in full.

NATO standards on the image of the military comprehensively consider the preparation and
dissemination of content that shapes the perception of the military in society.

The NATO standards envisage communication with audiences directly, through third parties or
through the media, which are considered as a factor of influence on the public. They also include a
focus on audience behaviour, audience and media analysis, which are adjusted at the planning stage of
public relations activities. Audience research involves, in particular, taking into account demographic
indicators, behaviour, attitudes, and geographical location.

Military public affairs communication activities are focused on providing truthful, accurate and
timely information aimed at a specific segment of the audience to promote their understanding
of NATO and its military objectives and other Alliance capabilities. The synergistic effect of the
capabilities simultaneously contributes to maintaining or changing audience behaviour (NATO,
2022 : 134).

NATO's understanding of audience adaptation refers to tailoring messages to a specific audience,
which is viewed through the prism of background, history, and the way they receive information. This
approach requires coordination of public relations specialists with J2 (intelligence), psychological
operations, information operations, and the cultural component.
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— Interaction with the audience and the formation of influence on it is considered in the focus of
three approaches: very active, active and reactive.

— According to the very active approach to public relations, public interest is the desired outcome
of information and communication activities, for which efforts to create a context for the narrative are
made with the involvement of targeted and extensive efforts.

— An active approach to public relations involves raising awareness of a wide audience, which is
used to satisfy the interests of a certain audience with a small expenditure of time and resources and
obtaining an equally proportional benefit.

— A reactive approach is appropriate for military public relations in cases where there are no major
efforts to attract and retain the attention of the audience, as well as in situations where information is
delivered in the focus of operational security, confidentiality, and regulation (NATO, 2020 : 44).

Audience in NATO's understanding is a person, group or organisation whose interpretation of
events and subsequent behaviour can influence the achievement of an end state.

Military Public Affairs considers the audiences with which it interacts as internal, consisting of
NATO military and civilian personnel and their families, and external, consisting of other audiences.
Military public affairs identifies audiences, segments them, and determines those that are most relevant
to the respective functions in a given case study. Effective communication involves adapting content
to a particular type of audience.

They include:

— External audiences: all non-NATO organisations, including the media, and the general public.
This group can be further subdivided into national/regional audiences, including adversaries.

— Internal audiences: chain of command, family members.

—External actors/key influencers: think tanks, academic institutions, non-governmental
organisations.

— Key stakeholders: organisations, corporations with vested interests.

The audience ranges from the global to the direct participants and is segmented into three general
categories — the public, stakeholders and actors — depending on their ability to influence the end state,
as shown in Picture 1.

The NATO Public Affairs Officer can communicate with these audiences directly, through third-
party representatives or through the media. It is important to understand that the media is both an
audience and a means by which commanders, through their spokespersons, provide information
about the activities of the unit.

Audience
An individual, group or entity whosa interpretation

of events and subsequent behaviour may affect
the attainment of tha and state.

& An individual, group or
Public entity who are aware of
activities that may affect
the attainmant of the
end state.

Stakeholders ——— #® An individual, group

of entity who can affect
or is affected by the
attainment of the

&nd state

* An individual, group
or entity whosa
actions are affecting
the attainmant of the
end state.

Fig. 1. The three categories of audiences: public, stakeholdes and actors
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External communications include media relations, outreach, direct audience engagement through
social media and public relations.

The internal audience receives information about events through media such as mainstream
newspapers, newsletters, leaflets and posters.

External audiences are informed through the local media, using press releases, public service
announcements and radio and television appearances. In preparation for an event, NATO Public
Affairs Officers are advised to invite local media representatives to a preview of the event 24 hours
before the event or, in the case of a parade, to a dress rehearsal. Identifying spokespersons, speakers
and media contacts is an integral part of planning public events.

Digital media activities provide information directly to the audience and stakeholders through
online channels and social media.

Effective programmes keep internal audiences informed of important developments that affect their
work; raise awareness of the organisation's goals and activities; and make the team more effective
spokespersons for the organisation.

In addition, in support of national public relations objectives, proactive content sharing with
NATO's higher headquarters can help to increase the overall impact on regional and international
audiences — an effect that may be difficult for any single country to achieve.

Digital engagement is an important part of NATO's ability to communicate directly and effectively
with audiences in both verbal and visual forms. Digital media management is the process of using
and combining capabilities to achieve communication objectives in accordance with the commander's
intent.

Communication strategies are developed on the basis of predefined concepts, cultural or political
biases, or general perceptions of a particular medium.

Public relations professionals conduct human factors analysis and media audience analysis, includ-
ing surveys of both internal and external audiences.

Media monitoring and analysis can help plan information and communication campaigns by iden-
tifying the information needs of the audience. In particular, media monitoring and analysis research
should focus on:

1. Information channels for receiving information:

—internal newspaper or newsletter for internal audience, social media (special Facebook group
for internal audience, other platform), frequency of communications, audience reach. Research the
attention of the community, local media to the topic that needs to be covered, opinion leaders who
can deliver the message;

— for external audiences — trusted and read media; influencer journalists; to what extent does the
audience consume news content from traditional media rather than using social media as the main
source of information? whether the media should be viewed as an audience for changing public
opinion rather than as a carrier of the message. The extent to which media should be involved is an
important aspect of the analysis.

2. Search for media that specialise in the topic or have already focused on the issue, hashtags used
to find the topic.

3. Frequency of information dissemination.

4. Mentions of the military unit in the context of a specific topic (thematic linkage).

5. The level of vulnerability of the target audience to disinformation and other hostile manifesta-
tions in the sphere of information confrontation, the spread of disinformation in the media and social
networks, and trends in its spread.

An idea of the target audience can be formed based on the results of media monitoring and analysis
conducted by public relations specialists, as well as on focus group surveys and research that form an
idea of the target audience.
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Based on the data, the public relations specialist creates a plan to achieve the goal, understanding
the audience segments that are affected and the methods of communicating the message. Audience
research provides a baseline against which to measure changes during and at the end of a campaign.

The formation of the image of the military is generated at the level of planning an information
campaign, studying the intentions of actions in terms of studying the audience for interaction. The key
questions when planning information campaigns are:

— What effect are you trying to achieve?

— Who is your audience?

— Planning visual information and images.

— Who is the target audience and how do they receive the information?

— Which medium(s) are the most relevant to reach these audiences?

— Are there any agreements, restrictions, cultural taboos, ground rules or ethical issues that should
be considered when developing the shooting plan or that should be considered as guidelines for
photographers?

— In what format will the audience view the images? Include this information to ensure that pho-
tographers and staff officers/noncommissioned officers understand the format requirements.

The least effective method of internal communication is to use communication channels that do
not provide feedback. In this case, the recipient does not have the opportunity to ask questions,
and the sender does not have the opportunity to make sure that the message was received correctly.
One-way communication is acceptable for direct orders and other important information.

When planning your content, it is important to identify the following areas:

1. Who is your audience?

2. What is your message?

3. Channels of information delivery.

4. Time of delivery of information?

5. Security, confidentiality, or other limiting factors.

Prior to public communication in the information space or with a specific audience, public rela-
tions specialists conduct a detailed study of the target audience and the conditions of activity.

Official Internet resources of official pages contain content that forms the public's opinion on the
image of the military (NATO, 2024 : 2).

The NATO Media Information Centre is the focal point for media during military operations [2].
Media activity, as defined by NATO guidelines, is designed to provide information through all media
channels to a wide audience.

Conclusion. The image of the military is formed through the systematic dissemination of content
for a specific audience segment. NATO's Annual Reports include reports by the Secretary General on
Alliance activities and future plans. The report includes photo content that shows the training of the
Alliance's military, personnel, and samples of equipment and weapons. The Alliance's primary purpose
is to defend the freedom, common heritage and civilisation of its peoples, based on the principles of
democracy, individual liberty and the rule of law. The 2023 report contains photo content — portraits
of officers, NCOs, cadets of military educational institutions, photo content on exercises, training,
international cooperation activities, infographics on warfare, military capabilities of Allies, readiness
initiatives, deterrence of aggression (NATO, 2023 : 4).

The presence of military-related content in the media is an element of shaping the image of the
military. Examples include publications on defence policy, international security, and innovations
in weapons and equipment. Content on the Alliance's official platforms includes visual and textual
content on exercises, international cooperation, and partnerships.

Press releases, which are a regular element of informing audiences about NATO operations and
missions, are often accompanied by visual content of NATO training. Such visuals may include
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content on troops, weapons, and joint operations. Examples include press releases on major exercises
such as Defender-Europe or NATO air policing missions.

The NATO Parliamentary Assembly's reports publish content in the form of reports that provide
visual content of NATO troops, training, and areas of engagement. These reports can be used to
inform members of parliament about NATO's military commitments and operations. Examples
include committee reports that examine NATO's response to emerging security threats and may
include images of military deployments.

Reports on NATO's innovations and military exercises, which often include images of experimental
military equipment and new operational tactics, are documents from NATO's Transformation
Command.

Briefings and reports on specific NATO operations, such as those in Kosovo or Iraq, often include
images of NATO soldiers, equipment and vehicles. These documents serve to inform member states
and the public about the progress and results of NATO missions.

Peacekeeping is also an element of the military's image. Mission briefings that include photos of
NATO troops in the field performing peacekeeping functions.

An important aspect is that the guiding documents are approved by NATO's senior staffs. In
particular, the NATO Visual Identity Guidelines are defined, approved and disseminated by the Public
Diplomacy Division at NATO Headquarters.

Workshops and recommendations on public relations guidelines are quite flexible, as it is up to
the public relations officer in the Alliance countries to compile and develop them. The main thematic
focus is on cases that are likely to occur in the unit. These are cases that are not covered in existing
operational plans and strategies. The guidance materials summarise the issues, identify spokespersons,
provide coordination instructions, and list messages.
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Abstract. The article is devoted to the study of the role of information technologies in the adoption
of administrative acts, in particular when they are used in the administrative process. The subject of the
study. Various scientific approaches to defining the concept and functions of Al are analyzed, in particular
as a computer program for data analysis, an intellectual system that surpasses human capabilities, and a
cybernetic approach that encompasses an algorithmic model of cognitive functions. The legal status of
Al in Ukraine is studied, the features of its regulation within the framework of national legislation, as
well as problems associated with legal adaptation to international standards. Methodology. The research
methodology is an analysis of modern approaches to defining the concept of artificial intelligence in the legal
sphere, studying its legal status and identifying prospects for its implementation in the process of drawing
up administrative acts. Purpose.To assess scientific approaches to defining the concept and functions of
artificial intelligence, in particular in the context of legal regulation. To identify the main problems of
the legal status of Al in Ukraine and the need to adapt national legislation to international standards. To
analyze the possibilities of introducing Al into the process of drawing up administrative acts, in particular
in the field of automation of decision-making and improving the motivational part of acts. To assess the
risks and benefits of using Al in the legal sphere, in particular for identifying errors in administrative acts
and reducing the human factor. To identify ways to improve legislative regulation regarding the use of Al
in legal processes to ensure the efficiency and transparency of administrative procedures. Conclusions.
The article also discusses the prospects for using Al to automate administrative processes, in particular in
drawing up administrative acts, improving the motivational part and checking documents for errors. The
authors emphasize the need to improve legislation and technical support to minimize the risks associated
with the use of Al. The introduction of Al into administrative procedures, according to the study, has
significant potential to increase efficiency, transparency and reduce administrative burdens on public
authorities.

Key words: administrative process, artificial intelligence, administrative act, administrative justice.

46



Baltic Journal of Legal and Social Sciences, 2024 No. 4

Introduction. Recent research in the field of artificial intelligence in the legal sphere provides
diverse views on its nature, functions and legal status.Al continues to be the subject of active scien-
tific debate, in particular regarding its impact on legal processes and legal regulation. In the context
of administrative proceedings, not to mention the sphere of administrative act registration, the intro-
duction of artificial intelligence is not a very discussed topic. Therefore, the study of the advantages
and disadvantages of implementing Al in the registration of an administrative act is being conducted
for the first time.

In addition, today in Ukraine there are no clearly defined norms regulating the legal status of Al in
the context of interaction with other legal institutions, such as human rights, personal data protection,
liability for Al errors, etc. The problem is complicated by the need to adapt Ukrainian legislation to
international standards, in particular to EU norms, which creates additional difficulties in the process
of implementing technologies and their legal regulation.

In view of this, there is a need to develop a new approach to the legal regulation of Al, which
would take into account the rapid development of technologies, as well as ensure the protection of
human rights and increase the efficiency of the legal process. It is important to consider not only the
theoretical aspects of the functioning of Al, but also the practical mechanisms of its integration into
the state administration system, in particular, into the processes related to the drafting of administra-
tive acts.

Thus, the main problem is the lack of a clear legal definition of Al and the need to develop an effec-
tive system of legal regulation that would ensure the consistency of the technological capabilities of
Al with ethical norms and principles of legal regulation in Ukraine.

Research materials and methods. The purpose of the study is the analysis of modern approaches
to the definition of the concept of artificial intelligence in the legal sphere, the study of its legal status
and the identification of prospects for its implementation in the process of drawing up administrative
acts. In particular, the emphasis is on the role of Al in increasing the efficiency of legal procedures,
automating decision-making and improving the process of formulating administrative acts, taking
into account possible legal and ethical risks. The tasks of the research are as follows:

1. Evaluate scientific approaches to defining the concept and functions of artificial intelligence, in
particular in the context of legal regulation.

2. Identify the main problems of the legal status of Al in Ukraine and the need to adapt national
legislation to international standards.

3. To analyze the possibilities of implementing Al in the process of drawing up administrative acts,
in particular in the field of automation of decision-making and improvement of the motivational part
of acts.

4. To assess the risks and benefits of using Al in the legal sphere, in particular for detecting errors
in administrative acts and reducing the human factor.

5. To identify ways to improve legislative regulation regarding the use of Al in legal processes to
ensure the efficiency and transparency of administrative procedures.

Main text. There are a significant number of definitions of Al, which vary from perceiving it as
part of robotics to understanding Al as an independent direction of development of science and tech-
nology. Analyzing the above scientific approaches to defining the concept and functions of artificial
intelligence (Al) in the legal sphere, several main directions can be distinguished that reflect the spe-
cifics of understanding Al and its functioning:

1. Al as a computer program for data analysis — Varava I.P. and Paramonova Yu.O. focus on the
functionality of Al as a computer program that analyzes and processes data, creating the illusion of
intellectual processes similar to human ones (Paramonova, 2023: 21).

2. Al as an intelligent system that exceeds human capabilities — Mahind Rupali and Patil Amit
describe Al as intelligence that surpasses human in many areas (Rupali, 2017: 79). They differentiate
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between weak and strong Al, focusing on the ability of Al to learn, adapt, solve complex problems
and linguistic logic.

3. Cybernetic approach — Baranov O.A.considers Al through the prism of a cybernetic approach
that focuses on information processing, storage, transmission, and transformation in complex dynamic
systems (Baranov, 2023: 32). Al is defined as an algorithmic model of human cognitive functions.
This approach is theoretically supported by the works of Norbert Wiener and became the basis for the
principle of technological neutrality. It is this approach, from our point of view, that is more compre-
hensive, since it clearly outlines the nature of the functioning of Al. It is cybernetics that studies the
processes of information management and processing regardless of the material nature of the system,
and the processing, analysis, and transformation of information are the basis for the operation of
modern Al systems, including those that are used in the legal field. It is this approach that takes into
account not only current achievements, but also potential opportunities for the development of Al,
including the principle of technological neutrality. Moreover, in a world dominated by integrative
systems, an approach that combines philosophical, mathematical and applied aspects is most relevant.

The concept of Al is also enshrined in national legislation, namely in the Concept of the Development
of Artificial Intelligence in Ukraine, where Al is defined as an organized set of information technol-
ogies that allows you to perform complex tasks through the use of scientific methods, information
processing algorithms, the creation and use of knowledge bases, decision-making models, and deter-
mination of ways to achieve the set goals (Verkhovna Rada of Ukraine, 2020). In this case, Al is
considered as a set of information technologies, the main focus is the ability to perform complex
tasks using scientific methods and algorithms. This definition has the merits of its simplicity and
application orientation, but it is limited in that it does not consider aspects of the ethics, legal status,
autonomy, or cognitive nature of Al. Returning to the cybernetic approach of O.A. Baranov, he offers
a more complex approach. Therefore, normative anchoring is suitable for the formation of normative
acts, but does not take into account the complex nature of Al, as Baranov's cybernetic approach does.

However, in modern scientific discussions, the problem arises not only of defining the essence of
Al but also of its legal status.In Ukraine, according to the Concept for the Development of Artificial
Intelligence (hereinafter — the Concept), approved by the Cabinet of Ministers, the need to create a
state policy that regulates the development and implementation of Al is recognized. The central issue
is the determination of the legal status of Al, which involves the analysis of its legal personality,
responsibility, norms of use and protection of human rights. The legal status of Al can be defined as a
set of ethical norms that regulate its creation, use and impact on legal relations. Key aspects include:

—lack of Al subjectivity, as it does not have legal personality or the ability to independently par-
ticipate in legal relations. All actions of Al systems are considered to be carried out by its developers,
operators or owners;

— principles of legal regulation, including the compliance of Al activities with the principles of the
rule of law and respect for human rights and the protection of personal data during Al processing and
ensuring the right to privacy;

— ethical norms, meaning the implementation of the principles of transparency, ethics and respon-
sibility during the creation and use of Al and the creation of mechanisms for assessing the compliance
of Al systems with ethical standards and legislation;

—responsibility for damages caused by Al systems rests with individuals or legal entities who
develop or use it (Verkhovna Rada of Ukraine, 2020).

During the analysis of the mentioned Concept, several problems related to the determination of the
legal status of Al were revealed. First, Al is currently regulated by analogy with computer programs,
which in Ukraine are equated to literary works.However, Al has a much wider functionality, which
raises questions about its adequate legal regulation, since, in our opinion, the Concept does not clearly
outline the legal status of Al. Secondly, the Concept itself states that Ukrainian legislation needs to be
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adapted to international standards, such as OECD and Council of Europe Recommendations. Although
Ukraine seeks integration with the EU, difficulties arise with the implementation of European norms
into Ukrainian legislation, as they may be contradictory or do not correspond to the Ukrainian con-
text. This can create confusion for both regulators and developers, especially those targeting the EU
market. O.0. Tymoshenko agrees with this point of view, and also points out that Ukraine can bor-
row rules from other countries, which may sometimes not meet EU standards and create difficulties
for their implementation in practice. Thirdly Thus, artificial intelligence is a challenge for modern
legal science, as it requires a new approach to its legal regulation. Given the rapid development of
technology, it is important to ensure balanced legislation that promotes innovation and at the same
time protects human rights. Solving this problem is possible only under the conditions of cooperation
between scientists, lawyers, Al developers and government bodies.

Having considered the legal nature of Al let's move on to the study of the prospects for its imple-
mentation during the execution of an administrative act, which is the result of a decision on a case.
To begin with, we will consider the legal regulation of the execution of an administrative act and its
procedure in order to establish exactly where Al capabilities can improve and facilitate this process.

The Law of Ukraine "On Administrative Procedure" (hereinafter referred to as the Law) regulates
the issue of drafting and adoption of an administrative act, namely, Art. 69-73. The process of draw-
ing up an administrative act in accordance with the legislation is a clearly regulated procedure that
covers several key stages and provides for specific requirements for the form, content and order of
adoption of such acts. First of all, an administrative act is issued by an administrative body within the
limits of its authority based on the results of the case review. In some cases, defined by law, the adop-
tion of the act is possible in automatic mode, which emphasizes the integration of digital technologies
into the administrative process.The main form of the act is written, but under certain circumstances
(for example, to prevent threats to life or safety), an oral form is allowed, with subsequent written
confirmation at the request of the participants in the proceedings. In the case of an electronic form,
the administrative act must comply with the requirements of the legislation on electronic document
flow. An administrative act consists of four parts (introductory, motivational, resolutive, final), each
of which performs a specific function. The act must contain information about the administrative
body, the essence of the decision, legal justification, terms of validity and the possibility of appeal
(Tymoshenko, 2023: 12).

Having analyzed the process of drawing up an administrative act, we can propose the introduction
of Al in the following areas:

1. Automation of decision-making using Al;

2. Improvement of the motivational part;

3. Checking acts for errors.

More details about each area:

1. Al can be used to automatically make decisions in standard cases that have clearly defined legal
norms and solution algorithms. For example, in situations where data analysis of national electronic
information resources is sufficient, Al is able to quickly assess the situation, apply the relevant legal
norms and issue decisions without human intervention. This will reduce the time for considering
typical cases and reduce the burden on administrative bodies. Additionally, automation of the process
frees employees of administrative bodies from routine work, allowing them to focus on more com-
plex and non-standard tasks.At the same time, the significant risks that may be encountered will be
the following:

—in non-standard situations, Al may mistakenly apply a template approach, which will lead to an
unfair decision;

— uncertainty about who is responsible for Al errors (developer, operator or administrative body
as specified in the Convention);
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— citizens may be cautious about automated decisions, especially if they do not understand the
principles of Al

—there may also be errors in algorithms or lack of updates, which can lead to mass erroneous
decisions.

In our opinion, the prospects for using Al in this direction have more advantages. All the problem-
atic issues mentioned above have a fairly simple and logical solution: regarding the first question, the
benefit of Al will be greatest when solving standard cases, while more complex cases will be dealt
with by professional specialists, which, on the contrary, will facilitate their work, and the work itself
will not be routine and uninteresting. As for the second issue, it is acute not only in the field of admin-
istrative justice, but also in other areas, and therefore it is logical to improve the legislation, which
will be aimed at resolving this issue. Regarding the last two risks, these responsibilities for improving
the Al system will be assigned to technical workers, and regarding ordinary employees of administra-
tive bodies, in our opinion, in connection with the digital transformation that makes “amendments”
to our legislation every year, they should be able to adapt to such innovations. Every day, many new
inventions appear in the world, and if they help to specify and improve any process of human life,
then they are not what is needed, they must be implemented in national systems.

2. Al can analyze legal norms and case law to automatically formulate the motivational part of an
administrative act. This will ensure the accuracy of legal reasoning, avoid logical errors and reduce the
subjective factor. In our opinion, if Al is given access to the necessary database, it will be able to find
relevant legal norms, case law and logically justify decisions. Another positive point in this context is
that the exclusion of the human factor reduces the likelihood of biased or insufficiently reasoned deci-
sions, which is very relevant in connection with the level of corruption in the country. Considering the
risks that may arise here, we emphasize that the text of the motivational part may be formulated too
“technically”, which will be difficult to understand, and the incompleteness or inaccuracy of the data
analyzed by Al may lead to erroneous conclusions.In this case, the human factor comes to the rescue,
but then the question arises: why introduce it if, in the end, it is the person who will form the final
result? We look at it from the point of view of the time used. Checking a document will take much
less time than creating it “from scratch”. Again, Al relieves the workload of employees.

3. Using Al to check administrative acts will help to identify and correct grammatical, stylistic,
legal or arithmetic errors even before their approval. This minimizes the risk of appealing decisions
due to technical inaccuracies. The advantages of such an introduction will be the rapid processing
of huge amounts of information and making a decision much faster than a person. Analyzing the
problematic aspects of such an innovation, we came to the conclusion that in some cases Al may not
recognize errors that are not foreseen by the algorithm, or correct something that is not an error (for
example, specific terminology), or software flaws may cause additional errors instead of eliminating
them. To solve this problem, it is necessary to attract experienced specialists in the field of techni-
cal support, which will contribute to the emergence of new jobs and the emergence of new areas of
professional activity. Despite the existing risks, the benefits of introducing Al in the administrative
process outweigh the potential negative consequences. In particular, the use of Al in automating deci-
sion-making, improving the motivational part and checking acts for errors will significantly increase
the efficiency of administrative bodies.To minimize risks, it is necessary to improve legislative reg-
ulation, provide constant technical support and training of specialists for adaptation to new technol-
ogies. Thus, the introduction of Al is a necessary stage of the digital transformation of state bodies,
which will help improve the quality and transparency of administrative procedures in Ukraine.

Results and discussion. Currently, in Ukraine, despite the existence of the Concept of the
Development of Artificial Intelligence, there is an incomplete and uncoordinated regulation of the
legal status of Al, which is the subject of intense scientific and practical discussions. The problem
is not only how to correctly classify and define Al, but also how to integrate it into the legal system,
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where the issues of ethics, legal personality and responsibility for the actions carried out by such
systems are important aspects.

Conclusion. As a result of the research, the main approaches to defining the concept and func-
tions of artificial intelligence in the legal sphere were analyzed, as well as the challenges that arise
in connection with its legal status and use. Various theoretical approaches are considered, including
especially the cybernetic approach of O.A. Baranov stands out, which provides the most comprehen-
sive picture of the functioning of Al, in particular in the context of its application in legal processes.
Problems that arise in the way of legal regulation of Al include the need to adapt national legislation
to international standards, in particular to EU norms, as well as clarifying the legal status and subjec-
tivity of Al in Ukraine.

The main problems are the incompleteness of legislative initiatives to clearly define the legal
nature of Al and its legal status, as well as the need to integrate new technologies into existing legal
norms. In particular, the issue of responsibility for the actions of Al systems, ethical standards and
ensuring human rights in the process of their use requires attention.

Ways to solve these problems involve the development of interdisciplinary research that combines
legal, technical and ethical aspects, improving legislation and constantly adapting norms to the latest
technological trends. Therefore, scientists should more actively investigate the application of Al in
the administrative process, in particular from the point of view of legal support and integration of
these technologies into the administrative justice system. Such research will allow not only to effec-
tively solve theoretical problems associated with the use of Al but also to provide the necessary legal
regulation, which will avoid possible negative consequences and errors. Scientists should actively
study and develop methods that will help improve judicial practice, as well as determine the criteria
and limits of the use of Al in the administrative process.In addition, an important step is the introduc-
tion of Al into administrative processes, in particular into the automation of decision-making, which
will reduce the burden on authorities, improve the quality of decisions and increase the transparency
of administrative procedures.

Thus, the introduction of Al into legal practice is necessary to ensure innovative and effective solu-
tions in modern legal systems. To do this, it is necessary to provide national legislation with modern
tools that will meet both national and international requirements.
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Introduction. Clarification of issues related to the definition of the main parameters of the concept
of «social assistance» acquires considerable theoretical, cognitive and practical importance in view of
the dynamics of the development of social processes (unfortunately, usually negative). In the scien-
tific literature, in general, features common to all or most of all social benefits were identified: mone-
tary form of provision; guarantee of implementation; purpose; grounds for provision; duration of pay-
ment; legal consolidation; financial sources; free state social benefits; dependence of the right to some
benefits on participation in labor or other socially useful activities; belonging to certain categories
of citizens who are recipients of benefits; the procedure for determining the amount of benefits etc.
(Stashkiv, 2016: 448-449). The concept and institute of social assistance were covered fragmentarily
or quite comprehensively in the works by well-known legal scholars V. M. Andriiv, V. O. Bezugla,
M. D. Boyko, S. M. Sinchuk, L. M. Sinyova, Z. E. Skrynnyk, B. I. Stashkiv, V. L. Strepko and others,
at the same time, the sub-branch of social security law under the conditional name «social assistance
law» is in the stage of intensive formation, which shows the need for further scientific understanding
of its main provisions.

The purpose of the article is to analyze the concept, to consider the criteria for dividing it into
types and to highlight the actual conceptual characteristics of the branch concept of «social assis-
tance» in Ukraine.

Main part. Social assistance as one of the form of social security is one of the independent types
of financial support for disabled citizens, low-income households, households with children and other
persons in the form of guaranteed, regulated by law, one-time or periodic payments of a social nature
(for example, a set of goods and services provided for the purpose of material support for citizens
who need such assistance as a result of certain social cases provided for by law) (Kuznietsova, A. Ya.,
Skrynnyk, Z. E., & Semiv, L. K., 2021: 60).

Social assistance is provided in almost all developed countries in order to cover the shortcomings
that arise in the social security systems, contributing to the fight against poverty. In developing coun-

52



Baltic Journal of Legal and Social Sciences, 2024 No. 4

tries, social assistance is less widespread, being limited (if at all) to one or two categories of the popu-
lation (for example, the elderly). In global practice, social security assistance is divided into: 1) social
security benefits (do not require income verification, are provided on the basis: 1') information about
the individual’s contribution to the social security system; 1%) due to the occurrence of an event, for
example, loss of working capacity or reaching a certain age); 2) universal social benefits provided
in connection with a certain event, regardless of the level of personal income and previous contri-
butions, for example, universal family benefits and free medical care; 3) social benefits provided on
the basis of: 3') estimates of income (expenditure); 32) the fact of the occurrence of s certain event,
without checking data on contributions.

According to the recommendations of the International Labor Office (permanent secretariat of the
ILO (International Labor Organization), which carries out all current work on the implementation
of the decisions of the conference and the Administrative Council of Organization) social assistance
has the following characteristics: 1) funding and payment of aid are provided by state and local bud-
gets; 2) assistance is provided to certain categories of citizens in accordance with current legislation;
3) when assessing the level of consumer poverty, income and size of personal property are taken into
account (small savings are usually not taken into account); 4) the purpose of the payment of assis-
tance is to bring the person’s income to the socially determined minimum, taking into account the
composition of the family, presence of other payments etc.; 5) the amount of assistance is not con-
nected with previous incomes or living standards; 6) the amount of assistance, unlike social insurance
payments, is determined subjectively, based on the degree of need and available resources; 7) as a
rule, assistance is provided not per person, but per family, therefore, the average personal income of
a family (household) is taken as a criterion for checking income or means of livelihood.

Defining target groups is an integral part of building a social assistance system — targeting means
targeting someone or something (people or social units) (in particular, the World Bank shares the idea
of «targeting indicators» that indicate regions, age groups, gender or other types of common char-
acteristics). The targeting of social benefits is considered in two aspects: 1) the ability of the system
to provide appropriate assistance to those who really need it; 2) impossibility of access to assistance
funds for those to whom it’s not directed. The main ways of determining the addressing of social
assistance are: 1) means test as one of the ways to determine eligibility for assistance to applicants:
assistance after a formal (documentary) or actual selective check of the material or economic means
of livelihood of people in need of assistance by the efforts of social services at the place of residence
is paid only to persons whose level of well-being according to all possible incomes is below the spec-
ified limit; 2) the categorical way of addressing assistance is based on taking into account the needs
of certain socio-demographic groups or categories of the population who need help the most (elderly
people, large families, single mothers, pensioners etc.); 3) according to the principle of self-determi-
nation the person himself (herself) decides whether to use help or not. To characterize the targeting of
aid, the aid availability ratio (AAR) is used: AAR=A"/A, where A’ is the share of people who receive
assistance, A is the share of people who are potentially entitled to receive assistance. At the same
time, there are two types of errors in the provision of targeted assistance to the population: the error
of «inclusiony (if assistance is received by a family (household) that does not really need it, this leads
to an overspending of social funds, hence a decrease in funds for assistance to those who need it) and
the error of «non-inclusion» or incomplete coverage (those who really need it don’t get it).

Targeting requires the correct identification of the poor, which is associated with the problem of
measuring poverty and, accordingly, the high administrative costs for estimating family income or
by checking whether a certain individual or family has one or more characteristics closely correlated
with poverty (poor health, old age, presence of children). In this context, it’s about «groups in need» —
groups of people who are in similar circumstances and require some collective decision. Such situ-
ations are called «addiction states», they include: 1) conditions in which a person may find himself

53



Baltic Journal of Legal and Social Sciences, 2024 No. 4

(herself) at any time during his (her) life (poverty, homelessness, illness, unemployment); 2) life
cycle crises characterized by long-time dependence (old age or childhood); 3) the condition of people
who are limited in the performance of daily duties (disabled, patients with chronic mental illnesses
or mentally retarded). The given basic classification can be expended depending on the social policy
pursued by a specific country (Bezuhla, 2019: 26-27). The main arguments in favor of targeting are
the principles of efficiency and equality: targeting should be more effective than universality because
money is not wasted on those who do not need it, nor does it create excess resources for those who
receive assistance (in other words, people with certain problems get only as much as they need). The
following obstacles stand out on the way to achieving greater efficiency: 1) in order to get into the
focus of social policy, a clear definition of the main characteristics of individuals is necessary: needs
and livelihoods are supposed to be tested, but experience with such surveys shows that they are often
too humiliating; 2) the problem of determining and establishing the limits of assistance (under what
conditions assistance is terminated) — it refers to the «poverty trap» in social security, where a person
spends much more if his/her income increases slightly; 3) targeted distribution of benefits does not
always cover all the poor: due to lack of information, lack of confidence in the possibility of receiving
assistance (in particular, due to the complexity of registration procedures), fear of «stigmatizationy;
4) the effectiveness of targeting does not necessarily mean that aid is directed to those in greatest
need. The «paradox» of targeting is that providing for the people whose situation is most difficult
requires the more resources the more their needs are met, instead, provision can reach more people by
meeting only their basic needs while using fewer resources. Actually, the targeting of aid should not
be an end in itself, but only as a means of effective use of funds (Bezuhla, 2019: 29).

Social relations that arise in connection with the provision of social assistance are, firstly, economic
relations for the distribution of material goods in monetary form among persons who, as a rule, are tem-
porarily in a difficult financial situation and need support from society, and, secondly, legal relations, as
they are regulated in detail by legal norms. The object of the right of social assistance is the subject of
its legal regulation, that is, social relations or the social environment in the sphere of providing social
assistance to certain categories of citizens, which (relations) are regulated by legal norms. It is compared
with the object of legal relations or is identified with it. The object of social assistance is a specific good
that can satisfy certain social needs of a person, regarding which subjective rights and legal obliga-
tions arose between the subjects of this legal relationship (recipients and providers of social assistance).
Material goods are always money, which is provided for the purpose of full or partial satisfaction of
specific needs of a person. Insurance social benefits and payments, state social assistance, compensa-
tions, housing subsidies, additional payments to the minimum pension, scholarships etc are provided
in cash. The object is a one-time, periodic, monthly cash payment. Such payments in the established
amount are the interest of the recipient of social assistance. The object is a mandatory element of any
social assistance legal relationship. Such legal relations can’t arise without an object. Its main features
are following: 1) acts in monetary form; 2) formalized in legislation (size and frequency of payment);
3) aimed at meeting the specific social needs of the recipient of assistance; 4) creates a legal connection
(subjective rights and legal obligations) between the participants of the legal relationship; 5) protected
and guaranteed by the state. Beneficiaries are individuals who have temporarily lost their earnings,
incurred additional expenses, have incomes below the subsistence minimum or have no means of sub-
sistence at all (only in one case due to p. 3 of Art. 27 of the Law of Ukraine «On Mandatory State Social
Insurance» (On Mandatory State Social Insurance, 1999) legal entity that has carried out the burial of
an insured person can receive one-time funeral assistance). Providers are legal entities that are obliged
to provide social assistance in accordance with relevant regulations, or individuals in cases provided by
law (Stashkiv, 2018: 563, 565-567).

Social assistance is significantly different from social service: 1) assistance is provided in cash or
non-cash form, social services are provided in non-cash form (difference in objects of legal relations);
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2) cash payments are made through banks or post offices, and social services are provided by spe-
cially established institutions by providing a specific service to a person; 3) the grounds for providing
social assistance in most cases are low income, and the grounds for providing social services are the
need to overcome certain limitations of a person’s life (impossibility of life-care, obstacles in move-
ment etc); 4) the provision of social assistance ends with the transfer of funds, and social services
are usually provided for a long time (difference in time intervals of existence) (Stashkiv, 2018: 555).

Social benefits aimed at compensating an individual for objectively or conditionally objectively
lost, reduced or unearned income as a result of the occurrence of a social risk of labor income are
called social compensations (Sinchuk, 2015: 310). The term «compensation» characterizes the con-
tent of social assistance that society provides to a specific person in need, the term «social» outlines
the scope of the concept, reflects the source and method of formation of insurance funds, the obliged
entity etc. Due to absence of a single law on social compensations, each of the types of payments
united under the name «social compensations» has its own legal basis for appointment and payment,
first of all, it’s about the Laws of Ukraine «On mandatory state social insurance in case of unemploy-
ment» (On mandatory state social insurance in case of unemployment, 2000), «About mandatory
state social insurance» (About mandatory state social insurance, 1999).

A systematic analysis of the Ukrainian legislation on social security makes it possible to dis-
tinguish three groups of social compensations as social security provision — social benefits which
purpose is monetary compensation to an individual for objectively (conditionally objectively) lost,
reduced or unearned wages as a result of the occurrence of a social risk of labor income or permanent
loss of working capacity, which are paid from insurance of budget funds (Synchuk, 2015: 310, 313).
The first group includes several types of social benefits that provide full or partial compensation for
lost, reduced or unearned income due to temporary or permanent incapacity, unemployment or partial
unemployment; it is about insurance social benefits, which are paid under the programs of the man-
datory state social insurance of Ukraine: 1) social benefits due to temporary disability; 2) monthly
insurance payments to the victim of an accident at work or due to an occupational disease; 3) social
benefits to the victim of an accident in connection with a temporary transfer to a lighter job; 4) unem-
ployment benefits; 5) assistance in connection with pregnancy and childbirth etc. Their size is deter-
mined taking into account the average salary of a person during the period of occurrence of social risk
and the subsistence minimum as a basic social standard. The second group includes social benefits,
which are paid to citizens as compensation to an individual for objectively (or conditionally objec-
tively) unearned labor income due to socially determined incapacity. The duration of such a social
risk, which is always associated with the need to care for the disabled person, is usually longer than
the legally defined duration of temporary disability. The third group includes social compensation for
permanent loss of working capacity (one-time assistance to a victim at work or his family).

Another purpose of the payment of social assistance is the financial support of persons who, despite
their employment and regardless of receiving any other monetary payments (of a social or non-so-
cial nature), are in a difficult financial situation. In scientific literature the monetary obligation of the
state to materially support a person determined by law in a fixed amount in relation to the subsistence
minimum at the expense of the state budget is suggested to be denoted by the term «social support»
(Synchuk 2015: 313). Legislative examples of social support include: 1) social benefits for children to
single mothers, paid as a difference of 50% of the subsistence minimum and the average monthly total
income of the family for the previous six months, but not less than 30% of the subsistence minimum
(Art. 18 of the Law of Ukraine «On State Assistance to Families with Children» (State Assistance to
Families with Children, 1992)); 2) state social assistance to the disabled from childhood and disabled
children (Art. 2, Part 3, 4 of Art. 10 of the Law of Ukraine «On State Social Assistance to Persons with
Disabilities from Childhood and Children with Disabilities» (On State Social Assistance to Persons
with Disabilities from Childhood and Children with Disabilities, 2000)).

55



Baltic Journal of Legal and Social Sciences, 2024 No. 4

The next type of social assistance is a social grant — a type of social assistance paid as the differ-
ence between the socially determined minimum social standard necessary for a person’s livelihood
and the total income received by a person, i.e. the state, as an obliged state, pays the required level
of social supplement to a needy person in accordance with social standards (Synchuk, 2015: 314).
This concerns, for example, social benefits for a child who has been placed under guardianship or
custody (Art. 16—18 of the Law of Ukraine «On State Assistance to Families with Children» (On State
Assistance to Families with Children, 1992)) and low-income families (Part 1 of Art. 5 of the Law of
Ukraine «On State Social Assistance to Low-Income Families» (On State Social Assistance to Low-
Income Families, 2000)).

State payments provided to individuals in accordance with the legislation of Ukraine due to their
low income are one of the types of social benefits. According to the Law of Ukraine «On State Social
Assistance to Low-Income Families» state social assistance to low-income families is a monthly
assistance provided to low-income families in cash in an amount that depends on the average monthly
total income of the family. The legal features of state social assistance are: 1) a special subject com-
position of aid recipients — persons in whose life there’s objectively a fact of need due to their low
income (family or single person); 2) the priority of centralized legal regulation of assistance; 3) the
legal basis, conditions and procedure for providing assistance are determined by law. The legal basis
for receiving assistance by the family is the recognition of its special legal status of «low-income»,
which is influenced by three criteria: 3') the connection between family income and the subsistence
minimum in the state; 3?) taking into account the total family income and the amount of its property;
3%) reasons for being in a low-income status. The lack of a decent income and maintenance of the min-
imum necessary living standard for all people regardless of their individual capabilities is the main
basis of social security of the person according to the conclusions of International Labor Organization
experts; 4) the name of social assistance as state emphasizes on the subject obliged in this type of
legal relationship — the state in itself and its bodies; 5) monetary (cash or non-cash) form of provision
to a person; 6) connection with the state social standard — subsistence minimum; 7) gratuitous and
non-equivalent nature of assistance received by a low-income person; 8) is provided for the purpose
of social support of low-income persons by the state through their subsidies; 9) legally limited dura-
tion of receiving assistance by a low-income person. Hence, the following definition of «state social
assistance to low-income persons» is proposed: a legally defined in terms of grounds, conditions,
procedure for obtaining and terms of provision subsidy of a social nature provided to low-income
persons at the expense of the state budget in order to ensure their living standard is not lower than the
subsistence minimum in the state (Voloshyn, 2018: 100-102).

Social compensations as a type of social assistance are payments of social security nature, the
main purpose of which is to cover (fully or partially) a person’s personal expenses for the purchase
of socially necessary goods or services (non-monetary forms of social security) which according to
the legislation it can receive from public funds; in Ukrainian legislation, this type of assistance is
called monetary compensation (Synchuk, 2015: 315). An example of this type of social assistance is
the payment of monetary compensation to some categories of disabled persons instead of a sanatori-
um-resort ticket and the cost of independent sanatorium-resort treatment.

Assistance allowances as the amount of funds added to the social benefits paid to person is another
type of social assistance which acts as a means of equalizing the financial support of needy persons
in cases where, according to family law, they have obligations to support disabled family members or
pay for permanent medical or third-party care services.

Since 2014, after the occupation of parts of the Donetsk and Luhansk regions, the annexation
of Crimea monthly targeted assistance as the main financial assistance to those who moved within
Ukraine was introduced to internally displaced persons by the Government resolution to cover liv-
ing expenses, including the payment of housing and communal services. The mentioned Resolution
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became invalid with the adoption of the new Resolution of the Cabinet of Ministers «Some Issues
of Housing Allowance Payments to Internally Displaced Persons» No 332 of March 20, 2022 (Some
Issues of Housing Allowance Payments to Internally Displaced Persons, 2022).

Conclusions. Therefore, social assistance is guaranteed, regulated by legal norms, one-time or
periodic payments of a social and alimony nature or a set of goods and services provided for the pur-
pose of material support of citizens who, due to certain social cases provided for by law, need such
assistance. Targeting is a key conceptual characteristic of social assistance. The main types of social
assistance are: social compensations, social support, social subsidies, social compensations. Social
benefits aimed at compensating individual for objectively or conditionally objectively lost, reduced
or unearned income as a result of the occurrence of a social risk of labor income are called social
compensations. Social benefits aimed at material support of persons who are in difficult financial sit-
uation, despite their employment and regardless of receiving any other monetary payments of a social
or non-social nature are called social supports. Social grant (subsidy) is a type of social assistance
paid as a difference between the socially defined minimum social standard necessary for a person’s
life and a total income received by a person, i.e. the state as an obliged entity pays the required level
of social supplement to a needy person in accordance with social standards. Social compensations
as a type of social assistance are payments of social security nature, the main purpose of which is to
cover (fully or partially) a person’s personal expenses for the purchase of socially necessary goods
or services (non-monetary forms of social security) which according to the legislation it can receive
from public funds.

Rererences:

1. Bezuhla, V. O., Zahirniak, D. M., & Shapoval, L. P. (2019). Sotsialne strakhuvannia. Navch. posib.
[Social insurance. Tutorial]. Tsentr uchbovoi literatury [in Ukrainian].

2. Deiaki pytannia vyplaty dopomohy na prozhyvannia vnutrishno peremishchenym osobam [Some
Issues of Payment of Housing Allowance to Internally Displaced Persons] (2022), Postanova
Kabinetu ministriv Ukrainy [Resolution of the Cabinet of Ministers of Ukraine] Ne 332. Ofitsiinyi
visnyk Ukrainy [Official Herald of Ukraine], (26) [in Ukrainian].

3. Kuznietsova, A. Ya., Skrynnyk, Z. E., & Semiv, L. K. (Red.). (2021). Sotsialne zabezpechennia v
Ukraini : navch. posibnyk [Social security in Ukraine: a study guide]. Universytet bankivskoi spravy
[in Ukrainian].

4. Pro derzhavnu dopomohu simiam z ditmy [About State Assistance to Families with Children] (1992),
Zakon Ukrainy [Law of Ukraine] Ne 2811-XII. Vidomosti Verkhovnoi Rady Ukrainy [Data of the
Verkhovna Rada of Ukraine], (5) [in Ukrainian].

5. Pro derzhavnu sotsialnu dopomohu malozabezpechenym simiam [About State Social Assistance to
Low-Income Families] (2000), Zakon Ukrainy [Law of Ukraine] Ne 1768-111. Vidomosti Verkhovnoi
Rady Ukrainy [Data of the Verkhovna Rada of Ukraine], (35) [in Ukrainian].

6. Pro derzhavnu sotsialnu dopomohu osobam z invalidnistiu z dytynstva ta ditiam z invalidnistiu [ About
State Social Assistance to Persons with Disabilities from Childhood and Children with Disabilities]
(2000), Zakon Ukrainy [Law of Ukraine] Ne 2109-I11. Vidomosti Verkhovnoi Rady Ukrainy [Data of
the Verkhovna Rada of Ukraine], (1) [in Ukrainian].

7. Prozahalnooboviazkove derzhavne sotsialne strakhuvannia [ About Mandatory State Social Insurance]
(1999), Zakon Ukrainy [Law of Ukraine] Ne 1105-XIV. Holos Ukrainy [Voice of Ukraine], (252-1)
[in Ukrainian].

8. Pro zahalnooboviazkove derzhavne sotsialne strakhuvannia na vypadok bezrobittia (2000) [About
Mandatory State Social Insurance in Case of Uneployment], Zakon Ukrainy [Law of Ukraine]
Ne 1533-111. Ofitsiinyi visnyk Ukrainy [Official Herald of Ukraine], (13) [in Ukrainian].

9. Synchuk, S. M. (2015). Pravovidnosyny sotsialnoho zabezpechennia: subiekty, zmist, obiekty:
monohrafiia [Legal relations of social security: subjects, content, objects: monograph]. LNU imeni
Ivana Franka [in Ukrainian].

57



Baltic Journal of Legal and Social Sciences, 2024 No. 4

10. Stashkiv, B. 1. (2016). Pravo sotsialnoho zabezpechennia. Zahalna chastyna: navchalnyi posibnyk
[The right to social security. General part: study guide]. PAT «PVK Desnay [in Ukrainian].

11. Stashkiv, B. I. (2018). Pravo sotsialnoho zabezpechennia. Osoblyva chastyna: navchalnyi posibnyk
[The right to social security. Special part: study guide]. PAT «PVK Desna» [in Ukrainian].

12. Voloshyn, 1. P. (2018). Pravovi oznaky derzhavnoi sotsialnoi dopomohy malozabezpechenym oso-
bam [Legal features of state social assistance to low-income persons]. U Aktualni problemy sotsial-
noho prava. Vypusk 7. Materialy mizhnarodnoi naukovo-praktychnoi konferentsii « Problemy real-
izatsii i zakhystu sotsialnykh prav v Ukraini» [Actual problems of social law. Issue 7. Materials of
the international scientific and practical conference «Problems of implementation and protection of
social rights in Ukraine»] (s. 99-102). «<HALY Ch-PRES» [in Ukrainian].
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Abstract. The subject of the study is a theoretical and legal analysis of the constitutional foundations of the
regulatory framework of parliamentary procedures in modern Ukraine. The methodology of the research is
based on a combination of general and special scientific methods, which were chosen with regard to the purpose
and subject of the study. The author uses the dialectical method to study the existing trends in the scientific
understanding of the role of the Constitution and the Rules of Procedure in the regulation of parliamentary
procedures. The methods of analysis and synthesis helped to identify the features and directions of changes
in the constitutional regulation of the nature and purpose of the Rules of Procedure and their role in the
development of parliamentarism. The hermeneutic method contributed to the interpretation of the content of
the relevant constitutional and regulatory provisions, as well as the legal positions of the Constitutional Court
of Ukraine on the interpretation of constitutional provisions in the context of understanding the legal nature
of the Rules of Procedure. The systemic-structural method helped to study certain constitutional principles of
the rules of parliamentary procedure. The application of the prognostic method allowed to identify possible
directions of development of the constitutional principles of the Rules of Procedure regulating parliamentary
procedures. The purpose of the study is to provide a theoretical and legal assessment of the peculiarities of
the constitutional anchoring of the rules of parliamentary procedure in Ukraine, as well as the role and place of
parliamentary rules in the regulation of state-political relations of governance. The results of the study prove
the peculiarity of the constitutional entrenchment of the regulatory framework for parliamentary procedures,
the distinction of its legal and political parts which determine the development of procedural and procedural
aspects of parliamentarism, and reveal certain gaps in such regulation (constitutionalization of the role of
the parliamentary minority (opposition), which should be filled in accordance with the legal positions of the
constitutional jurisdiction body at the level of the Fundamental Law of the State and further be specified in the
provisions of the Parliamentary Rules of Procedure). Conclusions. The role of the constitutional principles
of regulatory framework for parliamentary procedures is to enshrine at the level of the Fundamental Law of
Ukraine the defining, basic, starting points regarding the essence and focus of such regulation, the legal form
of the Parliamentary Rules of Procedure in the normative system of parliamentarism, and the correlation of
legal and political components therein. This approach determines the originality of the Ukrainian model of
such principles in comparison with the European constitutional experience embodied in the basic laws of the
European countries. In this system, the Parliamentary Rules of Procedure are clearly postulated as an act of
supreme legal force (law), the exclusive subject of regulation of which is the procedure of the Verkhovna Rada
of Ukraine. Its constitutionally defined functions and powers determine the need for their procedural regulation
(implementation procedure) at the level of the rules of this Regulation in their systemic interconnection. Trends
in the development of the constitutional foundations of procedural regulation are to systematically streamline
the legal and political parts of procedural regulation, while the latter is atypical in terms of constitutional
regulation, based on the European experience. The subject matter of the Rules of Procedure of the Verkhovna
Rada of Ukraine imperatively includes regulation of the principles of organization, operation and termination
of parliamentary factions, as well as of the coalition of parliamentary factions. At the same time, the allocation
of the institution of a parliamentary coalition at the constitutional level determines the need for simultaneous
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regulation at the level of the same constitutional principles of the principles of organization and operation of
the parliamentary minority (opposition) with a view to protecting the political rights of Ukrainian citizens,
developing democracy and parliamentarism in accordance with the rule of law.

Key words: Constitution of Ukraine, constitutional principles, Verkhovna Rada of Ukraine, Rules of
Procedure of the Verkhovna Rada of Ukraine, parliamentarism, parliamentary procedures, coalition of
parliamentary factions, parliamentary minority (opposition), Constitutional Court of Ukraine.

Introduction. According to modern legal doctrine, it is the representative nature of the parliament,
its place and role in the state mechanism that entrusts it with the leading organisational, political and
legal role in the power triangle (the head of state, the parliament, the government) (Shapoval, 2015)
with regard to the implementation of the pluralistic concept of the state legal policy. Such a role of the
parliament in the constitutional model of the organisation and exercise of public power requires the
proper regulation of all procedures for the exercise of parliamentary powers in the main procedural
and procedural legal act — the rules of procedure of the legislative body (Nyzhnyk, 2023, pp. 9-10).

Today, the concept of parliamentary rules of procedure is generally recognised as an important
component of the doctrine of parliamentary procedure (Zvozdetska, 2021; Likhachev, 2018), which
in turn is one of the components of the science of constitutional procedural law (Sovhyrya, 2010).
As the Ukrainian scholars who wrote the commentary on the Venice Commission's report "The Rule
of Law at the National Level: Ukraine's Practice" recognise, the main purpose of this regulation is to
comprehensively regulate the issues of parliamentary procedure (Rule of Law, 2020, p. 27), although
it may contain certain provisions of substantive law (Nyzhnyk, 2023, p. 12), which further compli-
cates its legal nature.

In modern conditions, the study of parliamentary rules of procedure in different countries is at a
fairly high level, since this normative document is naturally considered a key legal act in the func-
tioning of the parliament, sometimes even a proof of its autonomy and sovereignty (Savchyn, 2019,
pp. 11-25), an act that confirms the crucial, if not decisive, role of the parliament in the political sys-
tem of society and in the mechanism of the state. Almost every state with a functioning parliament has
codified and fairly stable rules of parliamentary procedure, which are either systematised in a single
act — usually the Rules of Procedure — or (in the case of bicameral parliaments) may be unsystema-
tised (separate rules for one chamber, separate rules for the other, etc.). In general, however, when we
speak of the Rules of Procedure, we mean a systematic presentation of the rules of organisation and
operation of the parliament, usually in a single systematised legislative act, regardless of its specific
name (Rules of Procedure, Parliamentary Rules of Procedure, etc.) (Sas, 2005, pp. 135-139).

In national jurisprudence, the legal nature of parliamentary rules of procedure against the back-
ground of the formation of the national model of parliamentarism has been studied in the scien-
tific works of a number of scholars, in particular, N. Agafonova, Yu: N. Agafonova, Y. Barabash,
Y. Bysaha, O. Bogachova, N. Ganzha, V. Goncharenko, V. Hoshovska, V. Yermolaev, V. Zhuravskyi,
A. Zayets, 1. Zvozdetska, O. Zozulia, V. Kafarskyi, O. Kopylenko, L. Kryvenko, V. Kryzhanivskyi,
N. Lykhachov, I. Magnovskyi, M. Markush, R. Martyniuk, A. Nyzhnyk, V. Opryshko, Y. Pererva,
Z. Pogorelova, V. Pohorilko, A. Rysheliuk, S. Sas, A. Selivanov, V. Sirenko, V. Skomorokha,
O. Skrypniuk, 1. Slovska, O. Sovhyra, M. Teplyuk, T. French-Yakovets, V. Shapoval, S. Sharanych,
Y. Shemshuchenko, O. Yushchyk and others. In one way or another, they touched upon the analysis
of constitutional elements of the regulatory framework of parliamentary procedures, but no compre-
hensive study has been carried out so far.

The concept of parliamentary regulations in constitutional law

A prominent national legal researcher, Professor V. Pohorilko, once revealed the origin of the
concept of "regulation" from the French word "regle" (rule) and the Latin word "regula" (rule), and
defined this term as a set of rules establishing the procedure for the work of a particular public author-
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ity, local self-government body, organisation or institution (Likhachev, 2017, p. 100; Pohorilko, 2007,
p. 759). In its extended form, this researcher also defined regulation as: 1) a set of rules or a norma-
tive act determining the procedure for the activity of a public authority, local self-government body,
organisation or institution; 2) the procedure for holding meetings, sessions, conferences, congresses
and other gatherings; 3) the name of an international legal act (Pohorilko, 2003, p. 736). With regard
to the latter interpretation, regulations are still considered in European law as sources of law that
are normative legal acts of a general nature, binding on all subjects of European law and having
direct effect, as they are subject to unconditional application by all EU Member States (Watras, 2022,
p. 118).

In our study, we focus on this approach of understanding regulations as a legal document (norma-
tive act) containing systematised rules of procedure of a representative governmental body. In this
sense, regulations can be both a parliamentary document and an act of a representative body of local
government (Lyndyuk, 2016, pp. 308-310). Since we are analysing the constitutional principles of
regulatory regulation of parliamentary procedures, we will talk about a set of permanently valid "rules
of procedure” in national parliaments. Therefore, parliamentary rules can be defined as an "internal”
law for the parliament itself, because it is this act that clearly establishes the procedure for its activity.
Despite this, the norms of regulations of foreign states regulate not only the internal activities of the
parliament, but also activities related to interaction with other state authorities (Frantzuz-Yakovets,
2012, p. 63).

As rightly noted in the literature, the core of modern parliamentary autonomy is the independent
resolution of issues of its internal organisation by the parliament as a component of constitutional
democracy (Savchyn, 2019, p. 12). In this way, the rules of parliamentary procedure are institutional-
ised and systematised. Although the main function of these rules is to establish procedural guidelines
for legislative action, they often play an important role in structuring the internal organisation of
the national parliament, defining the duties and powers of committees, and outlining the limits and
methods of normatively desired behaviour of parliamentarians. In many parliaments, standing orders
can regulate important organisational aspects such as committee structure, leadership roles and even
the organisation and behaviour of party groups in parliament. In addition, these rules may affect the
legislature's relations with the executive and some other branches of government, as well as its inter-
action with the public.

In jurisprudence, the term "rules" is also considered in a broad and narrow sense. In a broad sense,
the term "rules" refers to the entire set of rules governing the work of the parliament. According to
this approach, the regulations include all norms relating to the internal functioning of the legislative
body, regardless of their legal source and level of legal force. These include, in particular: norms
contained in the Constitution of the State and in relevant legislative acts; some defining aspects of
internal parliamentary life; the Rules of Procedure of the Parliament (or its chambers); sub-regu-
latory acts, i.e. separate decisions of the Parliament or its structural units on certain organisational
issues, as well as parliamentary precedents and customs. In a narrow sense, the term "regulations"
refers to a single codified regulatory legislative act, usually of higher legal force, adopted by the
parliament itself or each of its chambers, regulating its internal life and, in most cases, having its
own name "Regulations" (Linetsky, 2017, pp. 10—11). It is in the latter sense that in our study we are
talking about regulations as a specific legislative act of a specific state body — the Regulations of the
Verkhovna Rada of Ukraine.

The key elements of the rules of procedure of national assemblies are derived from the provi-
sions of the national constitution. In a democratic society, the constitution influences these rules
in three main ways. First, the constitution defines the wider system of government of which the
representative assembly is a part. The rules of procedure of the assembly must be compatible with
this structure. Second, the constitution must contain some specific provisions governing particular
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aspects of the organisation of the assembly and the rules for the conduct of its business. Third, the
constitution must specify how additional rules can be adopted by the assembly itself. The develop-
ment of effective rules of procedure for national parliaments is an extremely detailed and complex
process that benefits greatly from the experience of other democratic assemblies, especially those
in similar constitutional systems of government. The content of parliamentary rules of procedure
is usually characterised by a fairly detailed regulation of parliamentary procedures. This is due,
first of all, to the fact that the more detailed the procedural issues are regulated, the fewer reasons
there are for disputes and conflicts both within the parliament itself and between it and other state
authorities (Lykhachev, 2017, p. 103). Instead, the state constitution creates a kind of permanent,
stable and rather rigid regulatory framework for regulatory regulation, which is reflected in the
concept of constitutional principles.

Constitutional principles of regulatory regulation of parliamentary procedures: concept and
content

In the etymological sense, the concept of "principle" denotes the basis of something, the main
thing on which something is based; the initial, main position, the basis of a worldview, a rule of
behaviour, a method, a purpose for implementing something (Ryabovol, 2017, p. 50). Instead, in legal
science the term "principle" is specified, which denotes the basic, initial provisions of a certain legal
phenomenon, the basis on which certain activities are carried out, ideas that determine the strategic
direction of the state's activities in any sphere of social life; the implementation of principles is carried
out through the formation of principles; principles determine the content of principles, and the latter
are derived from principles; principles determine the main bases and patterns of a certain phenome-
non, their purpose is to balance, coordinate the influence exerted; the implementation of principles is
carried out through the definition of the mechanism and specific bodies entrusted with the responsi-
bility for the implementation of a certain policy (Kravtsova, 2019, p. 23).

Constitutional principles are defined in legal science as fundamental system-forming provisions
of a constituent nature, which are enshrined in the Constitution of the state and constitute the legal
basis for the legal regulation of relevant social relations (Kulaga, 2005, p. 4); initial, main, funda-
mental ideas, provisions of a general nature, which are embodied in the content of the Constitution
of Ukraine or follow from it, and which, on the one hand, reflect the source of their origin (the norms
of the Basic Law of Ukraine), and, on the other hand, show in which system of social and regulatory
coordinates they are located (again, this is the Constitution) (Luzhansky, 2021, p. 107). The signif-
icance of these principles for legal regulation lies in their universality, which is due to the special
place of the Constitution in the legal system of the state; laconicism, which embodies the spirit and
content of the Constitution; elasticity, which creates the possibility of adapting specific constitutional
norms to the constantly changing conditions of social life; are characterised by a high degree of legal
generalisation and embody general social and value ideals in the form of a certain abstract declarative
power; have a constitutional-foundational content, i.e. they underlie the legal regulation of relevant
social relations (Chubaruk, 2010, pp. 61-63).

We agree with the opinion of experts that in this sense the term "constitutional" should be under-
stood as those which are directly defined by the Constitution, or those which are derived from its
"spirit", i.e. are logically conditioned and are in an inseparable value system connection with the
institutions normatively enshrined in it; the aforementioned term is also interpreted as "guided by the
Constitution" (Luzhansky, 2021, p. 107). Such principles, by virtue of their origin and legal nature,
are internally balanced and mutually consistent, which indicates their characteristic of integrity. As
an expression of qualitative certainty, these principles are objectively and comprehensively interre-
lated, each of them does not exist in isolation from the others. All of them are characterised by mutual
influence and constitute not only a mechanical whole, but an organic unity and a holistic system
(Luzhansky, 2021, p. 107).
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Constitutional principles determine the nature and direction of the regulation of parliamentary
procedures, but they do so in different ways and with different levels of detail. Given the organic
affiliation of the domestic constitutional tradition to European roots (Savchyn, 2010, pp. 83-89), as
well as taking into account the European integration course of the Ukrainian state (On Amendments
to the Constitution, 2019), which is manifested primarily in the constitutional and legal sphere, in par-
ticular in the corresponding reform of state-political power relations, it makes sense to consider more
closely the specifics of the constitutional consolidation of the regulatory regulation of parliamentary
procedures in Ukraine.

First of all, it should be noted that in the current Constitution of Ukraine textual references to the
Rules of Procedure of the Verkhovna Rada of Ukraine occur four times: in parts five and nine of
Article 83, in paragraph 15 of Part One of Article 85 and in part three of Article 88 of the Constitution
of Ukraine (Constitution of Ukraine of 1996), which in general represents a relatively small part of
the total volume of constitutional regulation of the organisation and activity of the Verkhovna Rada
of Ukraine. At the same time, in the original version of the Constitution of Ukraine of 1996 such ref-
erences were recorded only twice, and if compared with the Constitution of Ukraine of 1978, which
was in force before the adoption of the Constitution of Ukraine of 1996, then only once (Constitution
of Ukraine, 1978). The above indicates a gradual trend of expanding the framework of regulation of
parliamentary procedures directly in the constitutional text, which means a natural elevation of par-
liamentary procedures as an object of constitutional regulation. It is also important to note that the
relevant constitutional provisions concerning the subject specificity of the Rules of Procedure of the
Verkhovna Rada of Ukraine are united by a common subject criterion (regulatory regulation of parlia-
mentary procedures, although the concept of these procedures is not directly used in the Constitution
of Ukraine), interconnected by systemic and logical links, and form a single subject block of constitu-
tional principles (Chubaruk, 2010, p. 64), which are aimed at determining the framework and features
of regulatory regulation of parliamentary procedures. Taking this into account, as well as based on the
main focus of constitutional regulation of social relations, including state-political power relations,
it is possible to propose the following definition of constitutional principles of regulatory regulation
of parliamentary procedures. These are basic, defining, key provisions and ideas directly (textually)
established in the Constitution of Ukraine or those derived from its content on the basis of systematic
interpretation of its norms, aimed at fixing (consolidating), ensuring action and development of the
regulatory regulation of parliamentary procedures, which serve as a stable legal basis for develop-
ment, the adoption, operation and amendment of the Rules of Procedure of the Verkhovna Rada of
Ukraine in accordance with the modern requirements of the development of parliamentarism and the
establishment of the principles of the rule of law and the rule of law in the sphere of the functioning
of the Verkhovna Rada of Ukraine as the sole body of legislative power of the State. These princi-
ples determine the basis of constitutional legality in the sphere of the functioning of parliamentary
representation and must permeate all the norms of the aforementioned Rules of Procedure, constitute
their value-normative core and determine the logic and system of regulatory regulation of parliamen-
tary procedures on the basis of and in accordance with the requirements of the fundamental law of
the State. They are designed to promote the normal, natural, objectively favourable process of devel-
opment of the parliament, the proper implementation of its functions and powers, and not to act as a
brake on it or destabilise parliamentary processes (Belov, Yakymovych, 2014, p. 123). These princi-
ples are also important from an epistemological point of view, as they provide a unified understanding
of the nature and purpose of the Rules of Procedure of the Verkhovna Rada of Ukraine in the system
of state-political power relations.

By granting these Regulations a high constitutional status, the Constitution imperatively requires
the legislator to take a number of positive actions: adopting the Regulations in the legal form and in
the manner determined by the Constitution of Ukraine, ensuring their implementation in all its forms
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(application, compliance, execution, use), timely adjustment of their content in accordance with the
needs of the development of the parliament and parliamentary procedures, ensuring regulatory con-
tinuity (the situation of the parliament's activities in the absence or invalidity of the Regulations is
unacceptable, that is, regardless of specific types, it, as a form of regulation of the procedure for the
activities of the parliament, must occupy a mandatory place in the system of national legislation along
with the Constitution).

As the Constitutional Court of Ukraine noted in its ruling back in 2000, “despite the fact that
the Constitution of Ukraine has left significant space for legislative regulation of the main areas of
activity of the parliament, which emphasizes its autonomy and independence in resolving procedural
issues, the law on the Rules of Procedure of the Verkhovna Rada of Ukraine has not yet been adopted.
This important problem requires urgent legislative regulation, since any holder of power must act
in accordance with the Constitution and laws of Ukraine” (Rule, 2000). From this point of view,
the situation was unacceptable when only in 2010 the Parliament of Ukraine adopted the Rules of
Procedure, which in form met constitutional requirements — had the force of law, whereas until then
the regulatory regulation was carried out at the sub-legal level. The lack of proper comprehensive
legal regulation of all elements of the Rules of Procedure provided for by the Constitution of Ukraine
prevents its full application, and also sometimes leads to constitutional conflicts, as happened, in
particular, in 2019. in the course of the situation related to the lack of regulatory norms regarding the
procedure for terminating the activities of the coalition of deputy factions and the early termination by
the President of Ukraine of the powers of the Verkhovna Rada of Ukraine of the eighth convocation,
which the Constitutional Court of Ukraine was forced to pay attention to in its Decision of 20.06.2019
(Decision, 2019).

If we analyse the placement of the specified norms, then all of them are naturally concentrated in
Section IV "The Verkhovna Rada of Ukraine", which confirms their focus on regulating the exclusive
sphere of relations related to the functioning of the Verkhovna Rada of Ukraine. The second aspect
that should be noted is the relative constitutional stability and security of these norms. They cannot
be changed through the ordinary legislative procedure, but only through the constitutionally estab-
lished procedure for amending the relevant section of the Constitution of Ukraine (Articles 154—156
of the Constitutional Law of Ukraine) (Constitution of Ukraine, 1996). Such constitutional "rigidity"
of these norms additionally serves the purposes of their relative immutability, constancy, clarity,
comprehensibility and unambiguity of legal norms, in particular their predictability and stability as
elements of the principle of legal certainty (Decision, 2017).

The uniqueness of the constitutional principles of regulation of parliamentary procedures

The Constitution of Ukraine partially reveals the legal nature of the Rules of Procedure of the
Verkhovna Rada of Ukraine by establishing that "the procedure for the work of the Verkhovna Rada
of Ukraine shall be established by the Constitution of Ukraine and the Rules of Procedure of the
Verkhovna Rada of Ukraine" (Part Five of Article 83 of the Constitution of Ukraine) (Constitution,
1996). By using the term "the procedure of work of the Verkhovna Rada of Ukraine", the legislator
essentially indicated that it is a common subject of regulation of two legislative acts: the Constitution
of Ukraine and the Rules of Procedure. However, the regulation of this procedure cannot and should
not be identical at the level of two legislative acts of different legal force. Obviously, in this case,
the principle of complementarity was meant: the basic, initial principles of such an order are regu-
lated by the Constitution of Ukraine (which, in the subject of its regulation, has a whole range of
other issues of fundamental, fundamental from the legal point of view), while all other issues of the
order of the activity of the Verkhovna Rada of Ukraine are regulated, alongside the Constitution, by
its regulations. In essence, the legislator raises the legal status of the Regulations of the Verkhovna
Rada of Ukraine, placing them alongside the Constitution in a substantive order, but of course not in
a hierarchical order. Since the Constitution has the highest legal force (Article 8 of the Basic Law of
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Ukraine (Constitution, 1996)), it is natural that the regulations have a sub-constitutional nature and
must conform to it. They are hierarchically subordinate to the Constitution of Ukraine.

Let us return to the concept of the procedure for the activity of the Verkhovna Rada of Ukraine.
The Constitution of Ukraine does not reveal the content of this concept, apparently leaving this issue
to the Rules of Procedure themselves. In accordance with the second part of Article 1 of the Rules
of Procedure of the Verkhovna Rada of Ukraine, the Rules of Procedure determine the procedure for
preparing and holding sessions of the Verkhovna Rada of Ukraine, its meetings, the formation of state
authorities, the legislative procedure, the procedure for considering other matters within its compe-
tence and the procedure for exercising the control functions of the Verkhovna Rada of Ukraine. The
features of exercising the control functions of the Verkhovna Rada in the areas of national security
and defense are determined by the Law of Ukraine "On National Security of Ukraine" (On Rules
of Procedure, 2010). In fact, this formulation outlines the issues that belong to or are covered by
the concept of the procedure for the work of the Verkhovna Rada of Ukraine: 1) the procedure for
preparing and holding its sessions and meetings; 2) the procedure for forming state bodies by it;
3) the definition of the legislative procedure; 4) the definition of the procedures for considering other
issues within the powers of the parliament; 5) the procedure for exercising the control functions of
the Verkhovna Rada of Ukraine. At the same time, the second sentence of part two of Article 1 of the
Regulations separately states that “the features of exercising the control functions of the Verkhovna
Rada in the spheres of national security and defense are determined by the Law of Ukraine “On
National Security of Ukraine” (On Regulations, 2010). Considering that “the exercise of the control
functions of the Verkhovna Rada in the spheres of national security and defense” is an integral part of
the procedure for exercising the control functions of the Verkhovna Rada, and therefore — an element
of the procedure of work of the Verkhovna Rada of Ukraine, we believe that, from a constitutional
point of view, determining the elements of the procedure of work of the Verkhovna Rada of Ukraine
outside the Constitution and the Regulations contradicts part five of Article 83 of the Constitution of
Ukraine (Constitution, 1996). Literally interpreting this constitutional provision, we must conclude
that the legislator, having directly specified the subject of regulation of the Rules of Procedure of the
Verkhovna Rada of Ukraine ("the Rules of Procedure of the Verkhovna Rada of Ukraine"):

—undertook, when adopting the Rules of Procedure, to comprehensively, systematically and com-
prehensively regulate in it all aspects of the rules of procedure of the Verkhovna Rada of Ukraine;

—thereby made it impossible to regulate both the rules of procedure of the Verkhovna Rada of
Ukraine and individual elements of this procedure by other legislative acts of Ukraine, other than the
Rules of Procedure of the Verkhovna Rada of Ukraine;

—regulation of the rules of procedure of the Verkhovna Rada of Ukraine must be based on the
principles defined by the Constitution of Ukraine and be their legal concretization.

An important issue in resolving the issue of the legal nature of the parliamentary Rules of Procedure
is the issue of its form and legal force. The fact is that in the initial version of the Constitution of
Ukraine of 1996 There were only two references to the Rules of Procedure of the Verkhovna Rada of
Ukraine — in part five of Article 83 and part three of Article 88. And both of these norms referred to
such an act as the “Law on the Rules of Procedure of the Verkhovna Rada of Ukraine” (Constitution,
1996). However, in the course of the constitutional reform, the Law of Ukraine “On Amendments to
the Constitution of Ukraine” dated 08.12.2004 No. 2222-1V amended these and some other provi-
sions of the Constitution of Ukraine, in particular, the phrase “Law on the Rules of Procedure of the
Verkhovna Rada of Ukraine” was replaced with “Regulations of the Verkhovna Rada of Ukraine”
(On Amendments to the Constitution, 2004). This gave grounds for some researchers to insist that the
Verkhovna Rada of Ukraine, having implemented the constitutional reform, lowered the legal level
of the parliamentary Rules of Procedure from a law to a by-law (Markush, 2009, pp. 4-7). In favor
of this thesis, an argument was also put forward related to the changed construction of Article 85
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of the Constitution of Ukraine, in which, along with the paragraph stating that the Verkhovna Rada
of Ukraine adopts laws (paragraph 3 of the first chapter), a separate paragraph 15 also appeared,
which referred to the adoption by the Verkhovna Rada of Ukraine of the Rules of Procedure of the
Verkhovna Rada of Ukraine (Constitution, 1996). From this, it was concluded that the adoption of
laws in this way is not identical to the adoption of the Rules of Procedure, therefore the latter is not
and should not be a law.

Without delving into the vicissitudes of the procedural debate of 2006-2010, it should be noted
that in four of its decisions (Decision, 1998-b; Decision, 2008-a; Decision, 2008-b; Decision, 2009)
the Constitutional Court of Ukraine insisted that since the formula of Article 92 of the Constitution
of Ukraine remained unchanged, according to which “the organization and procedure for the activ-
ities of the Verkhovna Rada of Ukraine” is determined exclusively by the laws of Ukraine (para-
graph 21), then the Regulations, which regulate the organization and activities of the Verkhovna Rada
of Ukraine, should be adopted exclusively as a law of Ukraine and according to the procedure for its
consideration, adoption and entry into force established by Articles 84, 93, 94 of the Constitution of
Ukraine” (Decision, 2008-a).

Let us add to this an additional argument in favor of the position of the Constitutional Court of
Ukraine. The key titular function of the Parliament of Ukraine is the legislative function, because only
the Verkhovna Rada of Ukraine is authorized to adopt laws in Ukraine (Decision, 1998-a). Only it is
the constitutional body authorized to exercise legislative power (Decision, 2001). No other body of
state power is authorized to adopt laws. The Verkhovna Rada of Ukraine exercises legislative power
independently, without the participation of other bodies (Decision, 2003). This function consists in
the adoption by the Verkhovna Rada of Ukraine of the laws of Ukraine. These are acts of higher legal
force that regulate the most important social relations (Part One of Article 10 of the Law of Ukraine
“On Law-Making Activity” (On Law-Making, 2023)). It would be illogical to establish the procedure
for adopting laws at the level of a regulatory legal act lower than the law itself. Then the legisla-
tive procedure would be regulated by the Constitution and the resolution of the Verkhovna Rada of
Ukraine, which until 2010 was the Rules of Procedure of the Verkhovna Rada of Ukraine. This situa-
tion looks absurd from the point of view of the constitutionally defined hierarchy of regulatory legal
acts and the exceptionally important subject of regulation of the legislative procedure, which should
be determined at the level of the Constitution of Ukraine and the Rules of Procedure of the Verkhovna
Rada of Ukraine, which has the legal force of law and is itself a law.

First of all, the Constitutional Court of Ukraine expressed its legal position in the Decision of the
Constitutional Court of Ukraine dated 03.12.1998 N 17-rp/98. In paragraph 6 of this Decision, in
particular, it is indicated that after the Constitution of Ukraine comes into force (Article 160 of the
Constitution of Ukraine), the Verkhovna Rada of Ukraine must decide exclusively on the issues of
organization and procedure of activity of the Verkhovna Rada of Ukraine, as well as the status of peo-
ple's deputies of Ukraine, by the Verkhovna Rada of Ukraine (paragraph 21 of part one of Article 92
of the Constitution of Ukraine), in particular by the law on the regulations of the Verkhovna Rada
of Ukraine (Decision, 1998-b). Later, in the Resolution of the Constitutional Court of Ukraine dated
27.06.2000, it was directly indicated that the Verkhovna Rada of Ukraine should adopt as soon as
possible "a comprehensive law on the regulations of the Verkhovna Rada of Ukraine, consistent with
the norms of the Constitution of Ukraine" (Resolution, 2000). At the same time, the Constitutional
Court of Ukraine resorted to a kind of expansive interpretation of the subject of regulation of the
Regulations, including "rules of internal procedure, rights of parliamentary factions and deputy
groups, principles of law-making ethics" (Resolution, 2000).

As a result of the implementation of the requirements of the Constitution of Ukraine and the legal
positions of the Constitutional Court of Ukraine, the Rules of Procedure of the Verkhovna Rada of
Ukraine were approved by law on February 10, 2010 (On Rules of Procedure, 2010). Thus, for the
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first time, the Rules of Procedure of the Verkhovna Rada of Ukraine acquired the form of a law:
before that, the regulations of 1994, 2006, 2008 and 2009 were in force, which were not laws. At the
same time, the Rules of Procedure are approved by law, are its integral part and have the force of law
(Part Two of Article 15 of the Law of Ukraine “On Law-Making Activity” (On Law-Making, 2023)).

In addition, it should be noted that the transition to the formula "Regulations of the Verkhovna
Rada of Ukraine — law" continued the constitutional tradition that had developed in previous years
and was reflected, with amendments, in the Constitution of Ukraine of 1978, but which was contra-
dicted by the position set out in the Constitutional Treaty of 1995. The first document (Article 114)
stipulated that "the procedure for the activity of the Verkhovna Rada of Ukraine and its bodies shall be
determined by the Regulations of the Verkhovna Rada of Ukraine and other laws of Ukraine adopted
on the basis of the Constitution of Ukraine", i.e. the form of a law was provided exclusively for the
Regulations of the Verkhovna Rada of Ukraine, but at the same time the possibility of regulating the
procedure for the activity of the Verkhovna Rada of Ukraine and its bodies by other laws was allowed.
As far as the Constitutional Treaty was concerned, the fifth part of Article 7 of that Act stated that "the
Verkhovna Rada of Ukraine shall function in accordance with the Regulations of the Verkhovna Rada
of Ukraine, which shall have the force of law" (Constitutional Treaty, 1995). This wording reproduced
the norm of Article 1.0.1. of the Regulations of the Verkhovna Rada of Ukraine of 27 July 1994 (On
the Regulations, 1994), which also established that the Regulations had the force of law (although
formally the Regulations of 1994 were not themselves a law, and amendments to them were made by
resolutions of the Verkhovna Rada of Ukraine until the adoption of the Regulations of the Verkhovna
Rada of Ukraine of 16 March 2006 (On the Regulations, 2006)). Therefore, we emphasise once again
that the adoption of the Rules of Procedure as a law on 10 February 2010 both put an end to the
long-standing constitutional uncertainty about the legal form of the Rules of Procedure and provided
stability and predictability of the development of the newly adopted legislative act in accordance with
its constitutional principles. The significance of the adoption of the Rules of Procedure as a law lies
in the fact that, unlike parliamentary decisions, the Rules of Procedure have finally been given a per-
manent legal form of establishing the procedure for the work of the Verkhovna Rada of Ukraine and
have also become an obligatory and integral part of the state legislative system. We do not see in it
an attack on parliamentary autonomy (Savchyn, 2019, p. 15). In connection with this fact, it is worth
considering more closely the wording contained in paragraph 15 of Part One of Article 85, according
to which the Verkhovna Rada of Ukraine shall adopt the Rules of Procedure of the Verkhovna Rada
of Ukraine (Constitution, 1996). Taking into account the legal positions of the Constitutional Court of
Ukraine, this wording, separated from the wording that the Verkhovna Rada of Ukraine adopts laws
(paragraph 3 of Part One, Article 85 of the Constitution of Ukraine (1996)), does not at all mean that
the Rules of Procedure of the Verkhovna Rada of Ukraine have a different legal form from the law. In
our opinion, something else is meant here, namely, by analogy with Articles 95-96 of the Constitution
of Ukraine, which deal with the adoption of the State Budget of Ukraine (Constitution of Ukraine,
1996), we are talking about a substantive delimitation of an exclusive range of issues, which the leg-
islator must regulate in the Rules of Procedure — the procedure for the activity of the Verkhovna Rada
of Ukraine. By assigning this matter to the exclusive competence of the Verkhovna Rada of Ukraine
(Article 85 of the Constitution of Ukraine, 1996), the legislator indicates that no other authority or
official has the right to assume this competence or to interfere in the legislative definition of the pro-
cedure for the activity of the Verkhovna Rada of Ukraine in the form and manner that the Parliament
itself deems necessary.

Moreover, since the subject of the Law on the Rules of Procedure of the Verkhovna Rada of
Ukraine is clearly defined in the Constitution of Ukraine, this Law cannot interfere with the subjects
of regulation of other laws of Ukraine. In this connection, again by analogy with the Law on the State
Budget, it is suggested to draw a conclusion on the expediency of establishing a norm which will
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make it impossible to make amendments to the Rules of Procedure and other laws simultaneously
in one legislative act. Obviously, amendments to the Rules of Procedure should be made only by a
separate, special law, which will not include as its subject other issues not related to the regulation
of the procedure of the Verkhovna Rada of Ukraine. The opposite approach, which is now often used
in particular for legislative amendments to the Rules of Procedure, undermines the autonomy of the
subject of its regulation and may lead to a violation of the rights and freedoms of man and citizen.

It should also be noted that the Verkhovna Rada of Ukraine cannot act in an arbitrary or illegal
manner when determining the scope of its work in the Rules of Procedure. As the Constitutional
Court of Ukraine stated in its Decision No. 11-rp/98 of 07.07.1998, "the activity of the Verkhovna
Rada of Ukraine is primarily aimed at ensuring the representation of the people and the expression of
the state will through the adoption of laws by the vote of the people's deputies of Ukraine" (Decision,
1998-a). The key principle determining the procedure for the work of the Verkhovna Rada of Ukraine
is the principle of the rule of law. The European Commission "For Democracy through Law" (Venice
Commission) at its 86th plenary session on 25-26 March. 2011 in its report "The Rule of Law" indi-
cated that the main criteria for understanding the rule of law are in particular: accessibility of the
law (the law must be clear, precise and predictable); questions of legal rights must be resolved by
the norms of the law and not on the basis of discretion; equality before the law; power must be exer-
cised in a lawful, fair and reasonable manner; the elements of the rule of law are Legality, including
a transparent, accountable and democratic process for implementing the provisions of the law; Legal
certainty; Prohibition of arbitrariness; Equality before the law (Decision, 2019). With regard to the
recognition of the procedure for the work of the Verkhovna Rada of Ukraine, the rule of law means
that the parliament is limited in its actions by pre-regulated and announced rules, which make it pos-
sible to predict the measures that will be applied in specific legal relations, and, accordingly, the sub-
ject of law enforcement can foresee and plan its actions and count on the expected result (Decision,
2019). In the same sense, the Verkhovna Rada of Ukraine must regulate in its Rules of Procedure
such a procedure for its work, based on the constitutionally defined competence, according to which
each authority of the Verkhovna Rada of Ukraine must correspond to the appropriate procedure for its
implementation, established in the Rules of Procedure at a level of detail corresponding to the legal
nature of the law. For example, in accordance with the second paragraph of the first part of Article 10
of the Law of Ukraine "On Legislative Activity", the procedure for adoption of laws by the Verkhovna
Rada of Ukraine is determined by the Constitution of Ukraine and the Rules of Procedure of the
Verkhovna Rada of Ukraine (On Legislative Activity, 2023).

In addition, according to the principle of parliamentary autonomy, the legislature has discretion in
determining the content of its own legislative acts and implementing internal parliamentary proce-
dures, while maintaining a balance between the interests of the majority and the minority (Savchyn,
2019, p. 12). The obligation to maintain such a balance results from a number of legal positions of the
Constitutional Court of Ukraine, which should be taken into account by the legislator when drafting
both the constitutional principles of regular regulation of parliamentary procedures and the Rules of
Procedure of the Verkhovna Rada of Ukraine. Thus, as a result of the constitutional amendments of
2004, a new Part Nine appeared in Article 83 of the Constitution of Ukraine, according to which "the
principles of formation, organisation of activity and termination of activity of a coalition of deputy
factions in the Verkhovna Rada of Ukraine shall be established by the Constitution of Ukraine and
the Rules of Procedure of the Verkhovna Rada of Ukraine" (On Amendments to the Constitution
of Ukraine, 2004). In this way, the Verkhovna Rada of Ukraine implemented the instruction of the
Constitutional Court of Ukraine that “the problem of creating a working parliamentary coalition capa-
ble of effectively implementing the formed political programs should be solved by the Verkhovna
Rada of Ukraine through political and regulatory measures” (Resolution, 2000). Having decided that
political measures would not suffice, the Parliament resorted to entrusting the Rules of Procedure of
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the Verkhovna Rada of Ukraine with the task of synthesising, together with the Constitution and on
its basis, the regulation of the principles of formation, organisation of activities and termination of
activities of a coalition of deputy factions in the Verkhovna Rada of Ukraine. That is, we are talking
about a rather limited form of regulation at the level of rules: it is limited to the principles of forma-
tion, organisation of activities and termination of activities of a coalition of deputy factions, while the
regulation of all other issues is, of course, placed in the sphere of political norms established in the
relevant political agreements.

According to the position of the Constitutional Court of Ukraine, "the principles of domestic and
foreign policy are the basic ideas, the main principles of the strategic line of the state activity in the
mentioned areas" (Decision, 1999). By analogy with this definition, it can be concluded that the
principles of formation, organisation and termination of activities of a coalition of deputies, which
belong to the sphere of regulatory regulation, are the main and initial ideas in the legal regulation of
formation, organisation and termination of activities of the specified coalition, which is the basis for
the formation, activity and termination of activities of the specified legal entity.

However, by introducing the institution of a coalition of parliamentary factions into the Constitution
of Ukraine, the legislator ignored the caveat expressed by the Constitutional Court of Ukraine itself
in its opinion of 27 June 2000, which emphasised that the introduction of such a concept into the
Constitution (referring to the concept of "permanent parliamentary majority") "logically necessitates
the need to supplement it with guarantees in a general form". 2000, which emphasised that the intro-
duction of such a concept into the Constitution (it referred to the terminologically identical concept
of "permanent parliamentary majority") "logically necessitates the need to supplement it with guaran-
tees (even in a general form) for that part of the composition of the Verkhovna Rada of Ukraine which
is not part of the "permanent parliamentary majority" and which can be conditionally characterised as
a "parliamentary minority". Uncertainty about the guarantees for the functioning of such a minority
may lead to a violation of one of the fundamental principles on which public life in Ukraine is based —
political and ideological diversity (Article 15 of the Constitution of Ukraine) and to restrictions on the
constitutional rights of citizens, provided for, in particular, by Articles 34 and 38 of the Constitution
of Ukraine" (Opinion, 2000).

Soon, as is known, problems with the institution of coalition arose: as a result of the decision of the
Constitutional Court of Ukraine of 30 September 2010, the constitutional amendments of 2004 were
cancelled (Decision, 2010) and the version of the Constitution of Ukraine of 28 June 1996, which did
not provide for the institution of coalition as a constitutional component, was restored.

However, later, with the adoption of the Law of Ukraine "On Restoration of the Effect of Certain
Norms of the Constitution of Ukraine" of 22 February 2014, the version of the Constitution of Ukraine
of 8 December 2004 was restored, but no simultaneous changes were made to the Rules of Procedure
(On Restoration, 2014). In particular, the formation of a coalition remained outside the regulatory
framework, which in practice led to an ambiguous interpretation of the relevant constitutional norms,
which the Constitutional Court of Ukraine was forced to address in 2019 in its decision of 20 June
2019 (Decision, 2019): "Contrary to the Constitution, the Verkhovna Rada of Ukraine has not restored
in the Regulations the issue of termination of the activities of the coalition of deputy factions in the
Verkhovna Rada of Ukraine"; "The Fundamental Law of Ukraine does not determine the procedure
for termination of the activities of the coalition of deputy factions in the Verkhovna Rada of Ukraine,
and the Regulations, contrary to the requirements of Article 83 of the Constitution of Ukraine, do not
provide for the procedure for termination of the activities of the coalition of deputy factions in the
Verkhovna Rada of Ukraine. From the above, it follows that the coalition of deputy factions is not an
optional, but an imperative institution, with which the authority of the Verkhovna Rada of Ukraine is
systematically associated (Article 90 of the Constitution of Ukraine (Constitution, 1996)), the “proce-
dure for terminating the coalition’s activities”, according to the position of the Constitutional Court of
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Ukraine, should be determined by the Rules of Procedure, which does not quite correctly reproduce
the content and logic of part nine of Article 83 of the Constitution of Ukraine, which states that the
subject of regulation of the Rules of Procedure is not “the procedure for terminating the coalition’s
activities”, but only “the principles for terminating the coalition’s activities”, that is, a much narrower
range of issues.

Finally, let us dwell on the fourth formulation of the Constitution of Ukraine, which directly men-
tions the parliamentary Rules of Procedure. This is part three of Article 88 of the Fundamental Law,
according to which “The Chairman of the Verkhovna Rada of Ukraine shall exercise the powers pro-
vided for by this Constitution in the manner established by the Rules of Procedure of the Verkhovna
Rada of Ukraine” (Constitution, 1996). The importance of this formulation lies in the fact that it
essentially indicates that the issue of managing the parliament, which is carried out by its Chairman,
also falls within the scope of the parliamentary procedure, and therefore falls under the scope of reg-
ulatory regulation.

The second aspect that follows from this formulation is, in our opinion, that by referring only
the Chairman of the Verkhovna Rada of Ukraine to the subjects that perform management functions
in relation to the parliament, the Constitution of Ukraine thereby imposed on him the obligation to
ensure compliance with regulatory requirements during all parliamentary procedures. How and in
what way this function of the head of parliament is specifically ensured, is detailed in the Rules of
Procedure itself. However, judging by the content of its provisions, it shares the concept of referring
the management of the parliament to the scope of the procedure for its work and imposing on the head
of this state authority a number of key provisions to ensure compliance with the Rules of Procedure
of the Verkhovna Rada of Ukraine.

Finally, the third element of the above constitutional formula: the Chairman of the Verkhovna Rada
of Ukraine, when exercising the powers provided for by the Constitution of Ukraine in the manner
established by the Rules of Procedure, may not arbitrarily exceed their scope. In addition, the Rules of
Procedure cannot grant the Chairman of the Verkhovna Rada of Ukraine powers which do not result
from the content of Article 88 of the Constitution of Ukraine and other provisions of the Basic Law.
In this way, the constitutional principles of regulatory regulation of parliamentary procedures support
the concept of self-restraint of the legislative body (Kostytskyi, Koban, 2017) and make it impossible
for a senior official of the Parliament of Ukraine to arbitrarily exercise managerial powers.

Conclusions. Based on the above, the following main conclusions can be formulated.

Constitutional principles of regulatory regulation of parliamentary procedures are fundamental,
defining, key provisions and ideas directly (textually) established in the Constitution of Ukraine or
those derived from its content on the basis of systematic interpretation of its norms, aimed at fixing
(consolidating), ensuring the action and development of regulatory regulation of parliamentary pro-
cedures, which serve as a stable legal basis for the development, adoption, operation and amendment
of the Rules of Procedure of the Verkhovna Rada of Ukraine in accordance with the modern require-
ments for the development of parliamentarism and the establishment of the principles of the rule of
law and the rule of law in the sphere of the functioning of the Verkhovna Rada of Ukraine as the sole
body of legislative power of the State. The above-mentioned principles determine the basis of consti-
tutional legality in the sphere of functioning of parliamentary representation and should permeate all
norms of the above-mentioned regulations, constitute their value-normative core and determine the
logic and system of regulatory regulation of parliamentary procedures on the basis of and in accord-
ance with the requirements of the fundamental law of the State. They are intended to promote a nor-
mal, natural, objectively favourable process of development of the parliament, the proper exercise of
its functions and powers, and not to act as a brake or destabilise parliamentary processes. The role of
the constitutional principles of regulation of parliamentary procedures is to consolidate at the level of
the Constitution of Ukraine the defining, basic, initial positions regarding the nature and direction of
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such regulation, the legal form of parliamentary regulations in the normative system of parliamenta-
rism, the relationship of legal and political components in it. This approach determines the originality
of the Ukrainian model of such principles in comparison with the European constitutional experience
embodied in the fundamental laws of European states. In the specified system, the rules of parliamen-
tary procedure are clearly postulated by an act of higher legal force (law), the exclusive subject of
which is the procedure for the activity of the Verkhovna Rada of Ukraine. Its constitutionally defined
functions and powers determine the necessity of its procedural regulation (procedure of implementa-
tion) at the level of the norms of these Rules of Procedure in their systemic interconnection.

The trends in the development of constitutional principles of regulatory regulation consist in the
systematic regulation of the legal and political parts of regulatory regulation with the atypicality
of the constitutional regulation of the latter (the institution of a coalition of deputies), based on the
European experience.

By directly specifying the subject of regulation of the Rules of Procedure of the Verkhovna Rada
of Ukraine at the level of the Constitution of Ukraine ("Procedures of Work of the Verkhovna Rada
of Ukraine"), the legislator thus undertook, when adopting the Rules of Procedure, to regulate therein
all aspects of the procedure of work of the Verkhovna Rada of Ukraine in a comprehensive, sys-
tematic and complete manner; made it impossible to regulate both the procedure for the work of the
Verkhovna Rada of Ukraine and individual elements of this procedure by other legislative acts of
Ukraine other than the Rules of Procedure of the Verkhovna Rada of Ukraine; the regulation of the
procedure for the work of the Verkhovna Rada of Ukraine should be based on the principles estab-
lished by the Constitution of Ukraine and be their legal concretisation.

The constitutional peculiarity of the subject of regulation of the Rules of Procedure of the Verkhovna
Rada of Ukraine is the obligatory inclusion into the sphere of legal regulation of the principles of
organisation, activity and termination of deputy groups, as well as coalitions of deputy groups. At
the same time, the separation at the constitutional level of the institution of a parliamentary coalition
determines the need for synchronous regulation at the level of the same constitutional principles of
the principles of organisation and activity of the parliamentary minority (opposition) in order to pro-
tect the political rights of citizens of Ukraine, the development of democracy and parliamentarism in
accordance with the principle of the rule of law (rule of law).
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Abstract. The subject of the study is a theoretical and legal analysis of the role of Parliamentary rules
of Procedure in the normative system of constitutionalism. The methodology of the research is based on
a combination of general and special scientific methods, which were chosen with regard to the purpose and
subject of the study. The dialectical method was used to study the existing trends in scientific knowledge
of the role of the Rules of Procedure in parliamentary procedures, the development of parliamentarism and
constitutionalism. The methods of analysis and synthesis were used to identify the areas of regulation devoted
to the development of parliamentarism and constitutionalism. The hermeneutic method contributed to the
interpretation of the content of the relevant constitutional and regulatory provisions. The systemic-structural
method helped to identify the constituent parts of constitutionalism as a social system and to focus on the analysis
of the type of regulatory regulation of state-political power relations in the area of the normative framework
of constitutionalism. The application of the prognostic method allowed to identify possible directions of
development of the legal regulation in the area of the normative framework of constitutionalism. The purpose
of the study is to provide a theoretical and legal assessment of such a little-studied legal phenomenon as the
role and place of parliamentary rules of procedure in the normative system of constitutionalism. The results
of the study prove the crucial place of parliamentary rules of procedure in the regulation of procedural aspects
of parliamentarism as a component of constitutionalism, demonstrate the dialectic of the role of the rules of
procedure in various manifestations of the functioning of the institution of parliamentarism, and identify certain
legal issues in this area. Conclusions. The role of Parliamentary rules of Procedure in the normative system
of constitutionalism is primarily determined by their place in the constitutional regulation of state-political
power relations and, more specifically, by their role in the system of parliamentarism. In this system, the Rules
of Procedure play the role of a key legislative act of a procedural nature, which organises, systematises and
integrates all parliamentary procedures and guides their implementation in accordance with the imperatives
defined at the constitutional level. By mediating the activities of the parliament as a key institutional element
in the system of constitutionalism, the rules of procedure facilitate the exercise by the parliament of the
functions of accumulation and reflection of constitutional values, creation and development of the normative
basis of constitutionalism, as well as the institutional basis of constitutionalism. By regulating parliamentary
procedures in detail, the Rules of Procedure serve to limit and deter political arbitrariness, rationalise and
systematise the activities of the legislature, promote its professionalisation and channel undesirable (anti-
social, illegal) manifestations. In this sense, it fully fits into the normative system of constitutionalism as
an idea, ideology and practice of limiting public power. By carrying out various political and legal tasks
in the system of constitutionalism, it gives impetus to its functioning, contributes to the dynamisation and
proceduralisation of constitutionalism as a whole. At the same time, it reproduces and consolidates the crucial
role played by parliamentary procedures in the development of the national model of constitutionalism.

Key words: constitutionalism, Constitution of Ukraine, constitutionality, Verkhovna Rada of Ukraine,
Rules of Procedure of the Verkhovna Rada of Ukraine, parliamentarism, parliamentary procedures, state-
political relations of power.

Introduction. The national doctrine of constitutionalism is rapidly developing under the cross-in-

fluence of foreign scientific developments, practice of its implementation, interaction of global and
national constitutionalism, historical traditions and legal innovations. It usually interprets consti-
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tutionalism either as a concept of government limited by the constitution, which must be strictly
observed and protected (guarded) (Krusian, 2005, p. 164), or as a triune unity of ideology, doctrine
and practice of limited government (Boryslavska, 2015, pp. 247-256), or as a special (law-limited)
regime of functioning of state power (Hordienko, 2021). Sometimes there are other less or more
detailed definitions, full of clarifying elements or emphasising certain manifestations of constitution-
alism, a number of which was provided by O. Batanov in his research (Batanov, 2024, pp. 36-37), so
there is no point in discussing them separately.

In fact, most of these approaches look like either descriptive statements or formal "compliments"
to ideal constitutionalism, largely due to the conjuncture of the "political moment" (Shapoval, 2005,
p. 27). Rather, it is possible to state with confidence that the period of "storm and stress" associated
with the ultra-fast, and therefore simplified, mostly axiological and politicised perception of consti-
tutionalism by Ukrainian jurisprudence as a whole has passed, and that the first lessons on the actual
implementation of the principles of modern European constitutionalism in the state and legal reality
of Ukrainian state and law-making (Chernetska, 2023, p. 37) have been learned and applied in the
course of constitutional and legal construction with varying degrees of success. In the future, it will
be necessary to reconsider the path taken and outline rational directions for the development of con-
stitutionalism in the national political and legal reality, in particular the latest framework of "military
constitutionalism" (Baimuratov and Kofman, 2022, pp. 6—18; Savchyn, 2022), which determines
both the direction and pace of reform steps, closely linking them to the post-war recovery of Ukraine.

Thus, a "commonplace" in both domestic and Ukrainian studies in recent years has been the insist-
ence on the polymorphism and multi-layered (polystructural) nature of constitutionalism, the diffi-
culty of covering it with one universal definition, etc. This allegedly serves as a kind of justification
for the impossibility of reflecting its essence. At the same time, the constant clarification of the sub-
stantive core of this phenomenon is obviously a constant imperative of general theoretical jurispru-
dence and should be the normative guideline, which should be used to implement measures for the
consistent and persistent introduction of constitutional elements into various areas of the legal and
political system of Ukrainian society. Thus, the main attention should be paid to the normative basis
of domestic constitutionalism, to the assessment of its readiness to fulfil its inherent tasks and to the
promotion of the development of other components of this phenomenon.

Clarification of the strengths and weaknesses of the normative framework of national constitu-
tionalism is important not in itself, but rather as a key to the rational design of further constitutional
reform in the state, the optimisation of the constitutional process, which cannot be done without a
clear understanding of the role of the relevant legal acts in the system of constitutionalism, the func-
tions of their implementation, and the shortcomings of a doctrinal and praxeological nature that need
to be addressed in order to ensure human rights and freedoms. The factor of significant adjustment of
the relevant emphasis is the extreme legal regime of martial law (Vodiannikov, 2021, pp. 8-36), under
which the state functions and which cannot but influence the direction and dynamics of constitutional
and legal transformations in it.

As a special legislative act, the Rules of Procedure of the Verkhovna Rada of Ukraine function as
a special source of law which, on the one hand, embodies the normative and institutional elements
of constitutionalism in the field of parliamentary practice, fixing them in the form of groups of stable
legal norms, and, on the other hand, directs their development at the level of parliamentarism, which
is an integral part of any institutional structure of a modern constitutional regime. The role and place
of this legislative act require substantial specification in the context of understanding the normative
basis of modern constitutionalism on the example of domestic parliamentary institutions, structures
and practices.

The state of research of the problem. Despite the fact that a large group of national schol-
ars — legal theorists and constitutionalists (Y. Barabash, O. Batanov, D. Belov, O. Boryslavska,
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O. Vasylchenko, O. Dashkovska, P. Yevgrafov, 1. Zabokrytsky, O. Lotiuk, R. Maksakova,
O. Martseliak, N. Mishyna, V. Nesterovych, M. Orzikh, V. Pohorilko, V. Riyaka, V. Rechytskyi,
M. Savchyn, V. Serhiogin, I. Slidenko, T. Slinko, O. Sovhyrya, P. Stetsiuk, V. Shapoval, S. Shevchuk,
Y. Shemshuchenko and others), the specifics of the normative framework of constitutionalism, in
particular Ukrainian constitutionalism, remain poorly understood, especially at the level of spe-
cific legal acts. A certain exception to this is the Constitution of Ukraine itself as the Fundamental
Law of the State (Chernetska, 2023, pp. 37—44), but insufficient attention is paid to the study of
the role and place of other acts of constitutional legislation, in particular the Rules of Procedure
of the Parliament, in the development of constitutionalism, which limits the interpretation of the
normative side of constitutionalism to its substantive elements, with a certain downplaying of the
importance of procedural components in its structure and development. Such an unsatisfactory
state of research determines the urgency and necessity of filling this scientific gap in the context of
a doctrinal approach that would, on the one hand, ensure the stability and durability of the category
of contemporary constitutionalism, which would make it impossible to have double standards of
understanding and choice of values in times of peace and war, and on the other hand would doctrin-
ally substantiate the needs and ways of reforming the national mechanism of public authority, and
would algorithmise the "mechanics" of ensuring human rights in the crisis conditions of martial
law (Martseliak et al., 2023, c. 108).

The purpose of the article. The purpose of the article is to determine, on the basis of a combi-
nation of elements of positivist, natural law, sociological and legal, and discursive approaches, the
specific role and place of the Rules of Procedure of the Parliament in the normative system of modern
Ukrainian constitutionalism.

The Concept of the Normative Framework of Modern Ukrainian Constitutionalism

In our opinion, the normative basis of modern Ukrainian constitutionalism is a set of all legislative
acts, the norms of which are in one way or another aimed at the limitation (self-limitation) of public
power in favour of citizens, society, human and civil rights and interests in order to achieve (recog-
nise, ensure, protect) the constitutional and legal freedom of the individual as the main constitutional
value (Skrypniuk, Krusian, 2021, pp. 159-175).

Naturally, the Constitution of Ukraine, being the highest legal act in the hierarchy of legislative
acts (part two of Article 8) (Constitution, 1996), occupies a central place in the normative system of
constitutionalism and contains a number of conceptually important norms for the development of this
system: Human rights and freedoms and their guarantees determine the content and direction of the
activities of the State; the State is responsible to the individual for its activities; the establishment and
safeguarding of human rights and freedoms is the primary duty of the State (part two of Article 3); no
one may usurp State power (part four of Article 5); State power in Ukraine is exercised on the basis
of its division into legislative, executive and judicial powers; the legislative, executive and judicial
authorities exercise their powers within the limits established by the Constitution of Ukraine and in
accordance with the laws.

General legal characteristics of the Rules of Procedure of the Verkhovna Rada of Ukraine

In the system of such legislative acts, a special place is occupied by a very specific and unique
source of law for the Ukrainian legal system, i.e. the Rules of Procedure of the Verkhovna Rada of
Ukraine, as they are aimed at regulating the procedure of the Parliament of Ukraine together with and
alongside the Constitution (Shapoval, 2014, p. 164).

Unlike most other legislative acts, the Rules of Procedure are directly mentioned four times in the
Constitution of Ukraine (parts five and nine of Article 83, paragraph 15 of part one of Article 85, part
three of Article 88) (Constitution, 1996). Moreover, it is mentioned by its own name, which indicates
the exceptional position of this legal act in the system of legislation mediating state-political power
relations in the field of parliamentarism.
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Of course, the distinction of the Rules of Procedure from other legislative acts at the level of the
Basic Law is accompanied by a substantive definition of the scope of its legal regulation, which
objectively raises both the status of this normative act and the relations it regulates. Such relations
are mainly those related to the procedure of the Verkhovna Rada of Ukraine (Part Five of Article 83
of the Constitution of Ukraine), as well as to the establishment of the principles of formation, organ-
isation of activity and termination of the coalition of parliamentary factions in the Verkhovna Rada
of Ukraine (Part Nine of Article 83 of the Constitution of Ukraine) (Constitution, 1996). Thus, the
regulation of relations covered by the concept of "the procedure of work of the Verkhovna Rada of
Ukraine" is given constitutional significance. They are contained in the articles regulating the activ-
ities of the Verkhovna Rada of Ukraine, in particular the exercise of its constitutional functions and
powers. In this way, the procedural side of the functioning of the institution of parliament is closely
linked to its material side.

Moreover, on the basis of a systematic interpretation of the provisions of the Constitution of
Ukraine, it is possible to come to the natural conclusion that the existence of the Rules of Procedure
in the system of legislative acts, which constitute the normative basis of Ukrainian constitutionalism,
is as obligatory as the existence of the Constitution of Ukraine in this system. After all, apart from
the Constitution and the Rules of Procedure of the Verkhovna Rada of Ukraine, no other legal act
can regulate the procedure of the Parliament of Ukraine. This is the exclusive function of the two
legislative acts mentioned above, which are listed side by side in the text of the Basic Law. The fact
that the Rules of Procedure, together with the Constitution, regulate the procedure of the Verkhovna
Rada of Ukraine makes it impossible to transfer the tasks of legal regulation of such procedure to
other legislative acts, except by amending the Basic Law of Ukraine. At the same time, the functional
purpose of the Rules of Procedure of the Verkhovna Rada of Ukraine cannot be changed except by
appropriate amendments to the Constitution of Ukraine. The fact that the procedure of parliamentary
activity is regulated exclusively by the Constitution and the Rules of Procedure of the Verkhovna
Rada of Ukraine is not accompanied by a clear delimitation of their respective spheres of competence.
Such a distinction can be made only by analysing specific provisions of the Constitution and the Rules
of Procedure of the Verkhovna Rada of Ukraine, or rather by their correlation. At the same time, the
joint regulation of such a complex of relations means that from the constitutional point of view these
relations have a special political and legal significance, which objectively elevates them in the system
of constitutional relations and establishes a special legal stability of their regulation. Moreover, their
constitutional regulation, together with the regulatory regulation, shows that the most important ele-
ments of this procedure of the Verkhovna Rada of Ukraine are defined in the Constitution of Ukraine
itself, and all other components of this procedure should be regulated systematically in connection
with the constitutional regulation exclusively at the level of the said Rules of Procedure on the basis
of and in accordance with the Constitution. At the same time, "the Rules of Procedure regulating,
in particular, the organisation and procedure of the Verkhovna Rada of Ukraine should be adopted
exclusively as a law of Ukraine in accordance with the procedure established by Articles 84, 93, 94 of
the Constitution of Ukraine for their consideration, adoption and entry into force" (Decision, 2009).
A clear and unambiguous definition of the legal form of the Regulation makes it impossible to change
this form except by amending the Constitution of Ukraine.

Based on the above, we can agree with the statement that the Constitution of Ukraine and the Rules
of Procedure are the supreme sources of law on parliamentary procedure (Dissenting Opinion, 2009).
Thus, the procedure of the Verkhovna Rada of Ukraine acquires a high constitutional significance as a
normative basis for the functioning of the entire system of parliamentarism in Ukraine. Moreover, by
their very existence, the Rules of Procedure clearly confirm the autonomous status of the Parliament:
the procedure of its activity is regulated, together with the Constitution, by a separate, special legis-
lative act, directly mentioned in the Basic Law, which has the status of law.
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The Rules of Procedure of the Verkhovna Rada of Ukraine clearly correlate with the scope of
functions and powers of the Parliament, proceduralise them, i.e. give them real dynamics, "animate"
them and facilitate their constant implementation in the legal sphere of the state. Without it, these
functions and powers would be "dead" norms, remaining only an attribute of the constitutional text.
Their effectiveness, realisability and practical applicability are the result of the regulatory norms
designed to ensure their implementation in the practice of relations of state and political power in
the country. At the same time, the Rules of Procedure themselves do not regulate the functions and
powers of Parliament, since this is the exclusive domain of constitutional regulation (the second part
of Article 85 of the Constitution of Ukraine) (Constitution of Ukraine, 1996).

From this point of view it is worthwhile to find out what place the Rules of Procedure of the
Verkhovna Rada of Ukraine occupy in the normative system of constitutionalism.

Correlation and mutual influence of constitutionalism and parliamentarism

Let us begin with some general remarks. For example, we generally agree that constitutionalism
as a polysystem includes institutional (a system of interconnected and mutually balancing bodies that
establish, develop, guarantee, protect and defend constitutionalism and its principles), axiological (a
set of principles that are a concentrated embodiment of constitutional values and reproduce the nature
and direction of development of the constitutional order of the state, establish their interrelationship
and enable their legalisation) and normative (a system of objective legal norms aimed at regulating
power relations, primarily constitutional, but not only) components, establish their correlation and
enable their legalisation) and normative (a system of objective legal norms aimed at regulating power
relations, primarily constitutional, but not only) components, as well as their practical implementa-
tion in a society organised for the purpose of optimal exercise of sovereign power, which naturally
belongs to it in general and to each of its members in particular (Zabokrytskyi, 2015, p. 59). However,
we need to make an important clarification: the three subsystems mentioned above do not constitute
systemic integrity on their own. For this purpose, it is necessary to imagine together with them the
functioning of the fourth component — the communicative system of constitutionalism, which inte-
grates the above three into systemic integrity due to the existence of a system of legal relations (both
direct and reverse) between its institutional, normative and axiological components. On the other
hand, it is not enough to state a set of certain components of this system; one should move from such
a statement to a thorough study of each of the components of constitutionalism, taking into account
its systemic and structural organisation and the existence of systemic legal relations.

The structural organisation of constitutionalism as a practice of implementing constitutional ideas
and values implies a coherent system of interacting institutions that form the institutional basis of
constitutionalism. Among these institutions, we should first of all distinguish those whose tasks inher-
ently include constitutionally significant tasks (functions). Such functions obviously cannot be out-
side the sphere of public power, although the scope of modern constitutionalism is no longer limited
to the system of public power, as the current developments in the doctrine of social constitutionalism
show (Golia, Teubner, 2021; Guenter, 2003; Savchyn, 2013, pp. 71, 87, 300).

If we resort to a more traditional interpretation, then the parliament should be considered among
the bodies that develop, normatively ensure the development, protection and defence of the values
of constitutionalism, as it is not only a body of popular representation and legislation, but also an
institution that, figuratively speaking, "melts" constitutional values into constitutional norms and is
responsible for their effectiveness and practical implementation at other levels of the normative sys-
tem of constitutionalism.

The close institutional connection of parliament with constitutionalism is objectively manifested in
the formation of a system of parliamentarism around the phenomenon of parliament, which provides
a way of managing public affairs in which the key institutional and normative (law-making) roles
belong to parliament as the only collegial body of national representation and legislative authority.
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According to the well-known Ukrainian constitutional scholar V. Shapoval, this is a special system
of interaction between the state and society, which is characterised by the recognition of the leading
or special and rather significant role of the national collegial permanent representative body in the
exercise of state power functions (Shapoval, 1997).

Parliamentarism produces the separation of powers and acts as its natural consequence. As such,
it is systematically linked to constitutionalism, which includes the idea and practice of self-restraint
and distribution of public power as one of the overarching constitutional ideas and practices. If the
ideas of separation of powers arise at the level of constitutionalism, their implementation in the
direction of creating an institutionally separate legislative body, which plays a significant role in the
mechanism of public power, leads to the formation of a system of parliamentarism (Cheibub, Rasch,
2021, pp. 470-501). Thus, having the primacy in the formation and development of parliamentarism,
constitutionalism is its ideological precondition, and parliamentarism itself as a set of practices of
parliamentary activity is an institutional manifestation of constitutionalism. Parliamentarism arises in
the bosom of constitutionalism, has a constitutional origin and develops in line with the development
of the normative framework of constitutionalism (Batanov, 2022, pp. 250-261).

As O. Boryslavska argues, constitutionalism is the broadest context in which the institution of
parliamentarism emerges, forms, changes and functions (Boryslavska, 2018, p. 51). In this sense, it is
justified to consider and interpret the institution of parliamentarism as an element of constitutionalism
(Boryslavska, 2018, p. 55). The synergetic relationship between the theory of modern parliamen-
tarism, the principles of representative democracy and the basic institutions of the constitutional order
is shown by O. Batanov (Batanov, 2024, pp. 36—42). This thesis is also supported by the widespread
model that sees parliamentarism as a single and continuous chain of delegation and accountability of
power, beginning with the voters and continuing through parliament, government and bureaucracy
(Strem, 2000, pp. 261-289). In the European model of constitutionalism, the constitutional system of
government is based on the model of flexible separation of powers, which provides for rather broad
powers of the legislature, which is responsible for forming the government and exercising control
over its activities (Boryslavska, 2018, pp. 51-52). In this model, the main mechanism that explic-
itly reconciles all interests is the parliament, in which the subjects of delegated powers (voters) can
remove their agents (MPs) from power in general elections, and MPs can vote to remove the govern-
ment through a vote of no confidence. In this sense, with a few exceptions (Huber, 1996), scholars
of parliamentarism assume a structurally cooperative or at least non-conflictual relationship between
governments and parliaments; disagreements are temporary and can be resolved through an inbuilt
institutional mechanism for conflict resolution.

Parliamentary functions and rules of procedure

As the national arena for the clash of political positions at the level of a unified and ordered dis-
course, the parliament is almost the only body that functions as an open and debating body, where
the adoption of state decisions is preceded by a comprehensive discussion. Discourse is the alpha and
omega of parliamentary work, except when it takes place behind closed doors. The discursiveness of
the parliament directly affects the constitutional dimension of its existence, which reflects the speci-
ficity of its role in the system of constitutionalism.

The key constitutional function of parliaments is thus, in our view, a threefold task:

1) articulation (at the level of parliamentary discourse) and accumulation (selection and system-
atisation of the most significant constitutional values from the point of view of the need for their
legalisation) of constitutional values and their textual reproduction (enshrinement) in the matter of
the constitution of the state (which is usually drafted by parliaments either independently or together
with specially created bodies — parliamentary or extra-parliamentary), which is prepared and adopted
by the parliament (acting as a constituent authority, which was once noted in particular with regard to
the Ukrainian parliament, namely;
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2) taking into account, again at the level of discourse, the change in the balance of constitutional
values and, as a result, the normative adjustment of the content of the Constitution of Ukraine through
its amendment (which, according to the constitutions of the vast majority of countries, is carried out
by the parliament either independently or together with the institution of a national referendum);

3) implementation of constitutional values, ideas, theories through consistent constitutionalisation
of laws adopted by the Parliament as a legislative body (this embodies its role as a specifier of con-
stitutional norms and values, a tool for ensuring constitutional dynamism and a "living constitution"
(Balkin, 2012, pp. 1129-1160).

The difficulty in the realisation of these constitutional tasks by the Parliament lies in the correct
interpretation of the need to amend the Constitution or to adopt a new Basic Law, as well as in the
ways and methods of interpreting constitutional norms and ways of their detailing at the level of ordi-
nary laws — in the course of the legislative procedure.

When adopting laws on the basis of the Constitution and in the course of its development, it is the
Parliament, as a legislative body, that should primarily take care of their constitutionality, which is
a key element of ensuring constitutional legality in the state (Podorozhna, 2017, p. 5). It should be
recalled that in most countries the constitutional review of laws is carried out outside the initiative
of constitutional courts — by other legal bodies, as in Ukraine. Meanwhile, the adoption of all laws
(except for those sometimes adopted by referendum) is the primary task of the parliament. Therefore,
ensuring the constitutionality of these laws is also a function of the parliament. This is the logic of
the entire constitutional model of the state activity, whose main task is to establish and ensure human
rights and freedoms, when their life and health, honour and dignity, inviolability and security are rec-
ognised as the highest social value (Moysyk, 2021, p. 74). Therefore, Parliament cannot and should
not act arbitrarily and keep the legislative process outside the requirements and framework of the
Constitution. On the contrary, the entire legislative process should be subject to the requirements of
the Basic Law — "from beginning to end", i.e. from the birth of a legislative initiative to the adoption
of a law and its implementation. The category of "constitutionality" of laws indicates the key role
of Parliament in the formation of legislation, when the specification of the Constitution reflects the
synthesis of the will of the Ukrainian people and the intention of the legislator, its key constitutional
interest in the implementation of the norms and requirements of the Basic Law (Moysyk, 2021, p. 77).
Thus, parliamentary laws should express the essence of the law in their content and also contribute to
the disclosure of the 'invisible' content of the Constitution in order to consolidate the state and protect
constitutionalism (Barabash, 2022, p. 123).

Instead, the unconstitutionality of the procedure for adopting a law is a normative distortion of
constitutionalism, its nature, essence and purpose. At the same time, such a qualification of this proce-
dure and its substantiated proof are sufficient grounds to apply to the Constitutional Court of Ukraine
with a constitutional petition to recognise this law as not fully conforming to the Basic Law, even if
there is not at least one unconstitutional norm in it. This approach was clearly confirmed by the deci-
sions of the Constitutional Court of Ukraine in the cases on the all-Ukrainian referendum (decision,
26.04.2018) and on the principles of the state language policy (decision, 28.02.2018).

At the same time, in our opinion, the constitutionalisation of laws can and should find its external
manifestation in the creation by the Parliament on the basis of the constitutional-power design and
within its framework of a special institutional system responsible for compliance with the Constitution
of Ukraine. In this constitutional model of power, the parliament plays a key role by virtue of its func-
tion as the only nationwide collegial body of people's representation, which accumulates key legisla-
tive, constituent and supervisory powers. It defines and directs the development of constitutionalism,
provides its ideological basis, determines the main directions of the state's domestic and foreign
policy, contributes to the establishment and balance of constitutional values (freedom and responsi-
bility, freedom and equality, responsibility and proportionality, the sphere of privacy and the system

&3



Baltic Journal of Legal and Social Sciences, 2024 No. 4

of positive obligations of the state, legal certainty and "space for reflection", "legitimate expectations"
and the dynamics of state policy, etc.).

Finally, the parliament alone does not exhaust its constitutional function, and it continues in par-
liamentary control (Krusyan, 2022, pp. 295-297). It exercises it in accordance with the activities of
the executive authorities, i.e. in accordance with how the instructions of the parliament contained in
the constitution and laws of the state are implemented in real life. We consider the limitation of par-
liamentary control by the subordinate sphere of rights to be an unjustified restriction of parliamentary
competence: the executive authorities apply not only laws, but also the Constitution, especially where
and when the latter is given direct effect, as in the Constitution of Ukraine (Article 8) (Constitution,
1996). The direct effect of constitutional norms requires their application regardless of the presence
or absence of legislative provisions specifying them; direct recourse to the courts for the protection
of rights and freedoms provided for by constitutional norms is guaranteed; no one has the right to
be denied justice on the basis of the norms of the Constitution of Ukraine. This means, among other
things, that the executive is obliged to act within the legal framework of the Constitution of Ukraine,
which is outlined and constantly clarified by the Parliament of Ukraine through its laws. With this
approach, all legislation is perceived not as an abstract body of law detached from the Constitution,
but as a clearly structured regulatory complex under the influence of constitutional norms in their
systemic connection, created, updated and functioning on the basis of and in accordance with the
Constitution of the State, in accordance with constitutional doctrine.

However, the functioning of the institutional subsystem of constitutionalism is far from being
exhausted by the parliament alone. It should rightly include the people as the sole bearer of state sov-
ereignty, the main informal guarantor of the constitution and its principles, presidents (heads of state)
as the formal guarantor of constitutions, their observance and development, constitutional judicial
bodies providing subsequent constitutional control in the area of legislation and preliminary control
in the area of constitutional legislation, as well as all subjects of the right to appeal to constitutional
courts with submissions on the constitutionality of regulatory acts. The main thing is that Parliament
plays a decisive, leading role in this system and actively interacts with other components of the
institutional system of constitutionalism, fulfilling its own tasks in the formulation of its regulatory
system, its protection and defence, control over the activities of the executive in this direction, etc.

The implementation of the constitutional tasks of the parliament, the formation and development
of parliamentarism are based on a system of interacting substantive and procedural norms, which con-
stitute the substantive core of parliamentarism. At the same time, it is pointless to seek the primacy of
either substantive or procedural law in the development of parliamentarism. If we understand it as an
effective, functioning and changing structure of institutional relations and normative models, then it
is natural that the set of relations mediated by the concept of parliamentary procedures comes to the
fore. The latter play a decisive role in structuring the real institution of parliamentarism, because they
reflect its functional part, its dynamics.

The quintessence of the normative array in the regulation by parliament of the normative elements
of constitutionalism is regulatory regulation, i.e. the presence in parliament of an ordered system of
procedural norms that imperatively mediate the organisation of parliament as an institution of public
power, intra-parliamentary relations between the subjects of parliamentary procedures, as well as
extra-parliamentary relations with other subjects of state and political power. Such a dual focus of
regulatory regulation is somehow reflected in the content of special codified legal acts that regulate
parliamentary procedures — parliamentary regulations.

Thus, regulation, in a metaphorical sense, proceduralises and thereby dynamises constitutionalism
and parliamentarism, turning these two phenomena into truly functioning phenomena with an imma-
nent logic of implementation of the prescriptions contained in them. From a formal and legal point of
view, it is a procedural source of constitutional law, which to a large extent details the norms of the
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Constitution; it defines in detail the procedure for the work of a single legislative body; with an auxil-
iary, derivative meaning in relation to the Constitution, it details constitutional provisions, specifying
the procedural forms of their practical implementation (Markus, 2009).

The focus of the Regulations, as already noted, is the procedure for organizing and operating
the parliament. It is the subject of regulation of this legislative act. However, according to the well-
known Hungarian researcher A. Sajd, constitutionalism embodies a set of principles, procedures and
institutional mechanisms that are traditionally used to limit state power (Sajo, 1999, p. 31). Thus, the
center of constitutionalism as a normative system is the procedure for operating the relevant public
authorities. This confirms the organic involvement of parliamentary regulations among the acts that
regulate the procedure for operating the public authorities.

It should also be recognized, given the real scope of regulatory regulation, that the current notion
of parliamentary regulations as an act that regulates exclusively intra-parliamentary relations does
not fully take into account the realities of this regulation. No less important, along with intra-par-
liamentary relations, is the complex of extra-parliamentary relations, which are implemented in the
sphere of the implementation by the parliament of its constituent, legislative and control functions. In
all these cases, parliamentary procedures cover, along with purely parliamentary ones, a number of
other extra-parliamentary subjects of state and political relations of power — the president, the system
of executive and judicial bodies, sometimes local self-government bodies, bodies of special consti-
tutional competence that do not fit into the classical triad of power. More and more regulatory norms
are aimed at interaction with the public, and this is by no means limited to the sphere of the legislative
process, as evidenced in particular by the institutionalization of electronic petitions (Romanchuk,
2020, pp. 13, 15, 17-18) and the incomplete development of this regulatory institution in Ukraine.

As the regulatory regulation develops, there is an increasingly wider coverage of both intra-parlia-
mentary and extra-parliamentary relations by regulations. In the first case, the expansion of regulatory
regulation occurs in the sphere of activity of deputy factions and groups, inter-faction relations, rela-
tions between deputies, factions and the apparatus of the parliament, while in the second case, such
expansion takes place due to the expansion of the sphere of parliamentary control, the detailing of
legislative procedures, the greater casuistry of the procedures for the formation of state power bod-
ies by parliaments and the appointment of certain officials to the relevant positions, as well as their
dismissal. Along with this, parliamentary regulations concentrate in their structure the norms relating
to both the ordinary legislative process and amendments to constitutions, and sometimes even to the
participation of parliaments in the adoption of new constitutions, to the exercise by parliaments of the
role of supervising the implementation of constitutional norms by executive bodies through various
mechanisms of parliamentary control, etc. At the same time, the effectiveness and efficiency of reg-
ulatory regulation currently need to be increased in order to ensure the sustainable development of
modern Ukrainian constitutionalism (Krusyan, 2022, p. 297).

Conclusions. As can be seen from the above, the role of parliamentary regulations in the regula-
tory system of constitutionalism is primarily determined by their place in the constitutional and legal
mechanism of regulation of the state-political power relations and, more specifically, by their role in
the system of parliamentarism. In this system, the Regulations play the role of a key legislative act of
a procedural nature, which provides formal certainty, organises, systematises and integrates all par-
liamentary procedures and directs their implementation in accordance with the requirements defined
at the constitutional level. Thanks to it, the activities of the parliamentary institution as a whole are
largely formalised and "algorithmised", becoming predictable and normatively regulated.

By mediating the activities of parliament as a key institutional element in the system of constitu-
tionalism, the Rules of Procedure contribute to the legislative body's performance of the functions of
accumulation and reflection of constitutional values, creation and development of the normative basis
of constitutionalism, as well as ensuring the functioning of the institutional basis of constitutionalism.
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By regulating parliamentary procedures in detail, the Rules of Procedure play the role of a legal lim-
iter and deterrent to political arbitrariness in Parliament, streamline and systematise the activities of
the legislative body, contribute to its professionalisation and channel undesirable (anti-social, illegal)
manifestations. In this sense, it fully fits into the normative system of constitutionalism as an idea,
ideology and practice of limiting public power.

By implementing such tasks in the system of constitutionalism, the Rules of Procedure give the
latter a powerful impulse to function, contributing to the dynamisation and proceduralisation of con-
stitutionalism as a whole. At the same time, it reproduces and consolidates the decisive role played
by parliamentary procedures in the development of the national model of constitutionalism. As a rel-
atively stable conglomerate of legal norms, the regulation significantly stabilises the development of
constitutionalism and ensures its integration into the system of parliamentarism in the state.

The growth of the role and importance of regulations in the system of constitutionalism is an
objective legal process that reflects general patterns and trends towards a gradual increase in the atten-
tion of legislators to the procedural aspects of democratic political and legal development, awareness
of the need to "equip" (and strengthen) the axiological and institutional elements of constitutionalism
with a reliable regulatory framework in which the substantive and procedural components would
be clearly and consistently balanced. Therefore, the role of this legislative act in the context of the
regulatory framework of modern constitutionalism requires further specification on the example of a
thorough analysis of both domestic and foreign parliamentary institutions, structures and practices.
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Abstract. The purpose of this article is the conceptual systematization of the key features of the just war
phenomenon in the political and legal discourse of the Western European Early Middle Ages. The author
showed that during the early Middle Ages in the West, the development of the concept of just war took place
gradually under the dominant influence of Christian orthodoxy, which largely eliminated early Christian
concepts of pacifism and adapted ideas about the legality and justification of war as a form of violence limited
by law and religion. It was found that the foundation of early medieval ideas about a just war was primarily an
ethical assessment of violence. The Christian Church, based on the teachings of Augustine, took the initiative
in determining the role of war in society and tried to regulate it or at least minimize its excesses, directing
military actions in a more or less socially acceptable direction (the fight against non-believers, heretics,
apostates, enemies of the church, etc.). In the course of the development of the early medieval political and
legal discourse, certain signs of a just war were elaborated: 1) waging war by a Christian ruler in the name of
protecting the state and faith: in a just war, preference is given to defensive (protective) goals; 2) waging war
for the Christianization of neighboring (as a rule) barbarian peoples, their conversion to the bosom of Christian
civilization; 3) a war that has a just cause (protection of land, rights, subjects, etc.); 4) a war, including an
internal one, conducted under divine sanction (justice is usually on the side of the winner); 5) a war in which
the participation of the clergy as combatants is excluded, while its interests, as well as the interests of the
church, are protected in priority order; 6) the war is waged with the aim of establishing lasting peace, without
the threat of complete destruction of the enemy, the escalation of violence is denied; 7) a war waged by a
proper subject of law (as a rule, a state), which represents a state, against another state, which excludes internal
wars as wars waged by improper subjects (denial of civil strife within the country).

Key words: just war, law, Early Middle Ages, Christianity, state.

Introduction. Since the beginning of social history, war has been one of the most prominent and
impressive human activities. The course of history has repeatedly been radically altered by wars,
which have often destroyed states and civilisations. The ancient Greek philosopher Heraclitus of
Ephesus (c. 540-c. 480 BC) summed it up: «War is the father of all, the king of all; it makes some
gods, others men, some slaves, others free» (Bondar V., November 30 — December 1, 2016: 38). And
the ancient Roman writer of the early fifth century, Flavius Vegetius Renatus, stressed: si vis pacem,
para bellum («if you want peace, prepare for war») (Flavius Vegetius Renatus, 1996: 63), which par-
adoxically reflects the dependence of the state of peace on the permanent readiness of the state to go
to war with its neighbours.

Meanwhile, philosophical, political and legal thought continued to try to understand wars and at
the same time to encourage, deter or even deny them. Attitudes towards war therefore ranged from
a belief that human endeavour would culminate in an apocalyptic struggle to a categorical rejection
of any form of violence. More specifically, war quickly came to be seen as an integral part of human
existence, if not the main manifestation of political activity. For Western Europeans in particular, war
often served as the true «cradle of the nation» and a significant factor in state-building. Many forms
of human endeavour were seen as wars, such as the war of the Christian spirit against the flesh, and
the wars declared by politicians against social ills.
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Recognising the inevitability of wars in the context of the coexistence of competing and some-
times warring states, theorists have resorted to the intellectual search and formulation of various
concepts of just war, born of the fundamental need to legitimise war as a social action on legal, moral
and, above all, religious grounds. The concept of just war has evolved over time and today it does not
so much justify certain wars as it defines the criteria by which a war can be called just and limits the
most dangerous means of warfare (e.g. the use of weapons of mass destruction). The concept of «just
war» is thus not positive, but rather value-neutral. From an ethical point of view, however, just wars
are recognised as evil, but a lesser evil, and this is the contradiction of this doctrine (Shevtsiv M. B.,
2016: 98-99).

During the Middle Ages, because of the absolute dominance of the Christian religion in the West,
theological arguments were given priority. But this did not mean a complete rejection of legal or
moral arguments that were somehow «built in» to the dominant ideological doctrine. The moral influ-
ence of the Church on state power was great: religion instilled Christian ideals of goodness, justice,
mercy, etc. in the government and its officials (Zinkevych T. S., 2019: 38, 53, 76, 126). Thus, it was
religious principles that determined most doctrinal approaches to understanding the phenomenon of
«just» wars, and religion itself often served the political ends of war. Christian morality and doctrine
were refined according to the needs and mentalities of the time, and Europe was desperately searching
for new, more effective principles of political organisation to fill the vacuum left by the disappearance
of Roman imperial power in the West in the late fifth century.

State of research and publications. The question of the just war in the political and legal thought
of early medieval Western Europe has been the subject of research by such modern foreign scholars as
D. Bartholomew, B.S. Bachrach and R.H. Bainton, J. Beeler, M. Boda, J.F. Verbruggen, S. Windass,
G.A. Dean, J.T. Johnson, J.B. Elstein. Beeler, M. Boda, J.F. Verbruggen, S. Windass, G.A. Dean,
J.T. Johnson, J.B. Elstein, K. Erdmann, J. Kelsey, F. Contamin, R. Pigou, F.H. Russell, J. Richard,
B. Smalley, W. Ullmann, J.M. Wallace-Hadrill, J. Flory, and others. Their research proves that the con-
cept of just war in early medieval political and legal discourse was influenced by Christian doctrine;
the issues of intellectual innovations in the conceptualisation of the phenomenon of just war, which it
underwent in the course of the synthesis of Roman, ancient Germanic and early Christian ideas about
war, its causes, methods of conduct and forms of limiting violence, are thoroughly covered; The spe-
cifics of the gradual growth of the role and views of church thinkers in the sacralisation of the concept
of a just war are clarified; the development of the approaches of various theological movements and
schools within Christian orthodoxy to the interpretation of the characteristics of a just war, based on
a systematic understanding of biblical texts, the works of the Church Fathers, and attempts to adapt
their intellectual constructions to the political and legal realities of a particular country in a particular
period are outlined. In general, the author contends that there was no single universal concept of just
war in the early Middle Ages and demonstrates the coexistence of various competing approaches and
views on this phenomenon within orthodox Catholicism during this period.

Instead, Ukrainian historical and legal scholarship still has a simplistic approach to interpreting the
role and place of the early medieval discourse on the just war in the conceptualisation of this concept
in the political and legal thought of Western Europe: it is mainly about the outstanding contribution
of Aurelius Augustine (c. 354—430), who is considered the «father» of this doctrine, and the develop-
ment of this doctrine, which was interrupted until the 13th century with the formulation of the concept
by Thomas Aquinas. 354—430), who is considered the «father» of this doctrine, and the development
of this doctrine, which is interrupted until the thirteenth century with the formulation of the concept
by Thomas Aquinas (1226—-1275) [Maduabuchi, O., Uke I. and Maduabuchi R., 2023; Russell F.H.,
1975: 258-291). This gives the false impression that the early Middle Ages was a period of intel-
lectual stagnation in the understanding of this doctrine, which brought nothing original or useful to
enrich the intellectual thought of the time. This approach, which is typical even for some dissertations
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of Ukrainian authors (Panafidin 1.O., 2014), does not correspond to historical realities and distorts the
general idea of the continuity of the development of the ideas of a just war, whose development was
not interrupted even in times of relative intellectual «stagnation». Only recently, thanks to the his-
torical and legal research of O. Borysova, D. Zabzaliuk, 1. Zahrebelnyi, K. Semchynskyi, S. Stasiuk
and some other national authors, such one-sided approaches are beginning to change into more real-
istic and differentiated ones. It is emphasised that one of the decisive moments and at the same time
driving forces of the development of European law is the influence of the Christian religion on it
(Vovk D., 2012: 25). It was this religion that «played an important role in shaping the prohibitions and
restrictions on warfare, especially in the Middle Ages» (Pylypenko V. P., 2024: 58). At the same time,
the lack of national research in the field of the elaboration of the concept of just war during the devel-
opment of early medieval Western European political and legal discourse makes it necessary to focus
specifically on this phenomenon in this article and to explore its key features and characteristics.

The aim of the study is to conceptually systematise the main features of the just war phenomenon
in the political and legal discourse of early medieval Western Europe.

Presentation of the main material. The Middle Ages began in chaos, accompanied by the decline
of pacifism and the doctrine of just war, which was constantly violated in practice (Bainton R., 1960:
102). A just war required the power of the state, but such power was often lacking in the territories
left by the Roman legions, and even after the Germanic invaders settled in the lands of the former
Roman Empire and formed their own states, the centralised government was so weak that it could
not protect its subjects from new invasions — Vikings, Avars, Magyars, Slavs, etc. In such a situation,
everyone defended himself. In such circumstances, everyone defended themselves as best they could,
according to the principle of vim vi repellere: force can be repelled by force.

At the same time, war was endemic to Germanic society, and not only their propensity for war, but
also their style of warfare was adapted to their new kingdoms, which were formed on the ruins of the
Roman Empire during the V-VI centuries (Bachrach B.S., 1993; Bachrach B.S., 1972; Contamine P.,
1985; Duby G., 1980; Wallace Hadrill J.M., 1975). The concept of offius in bello was also greatly
influenced by their ideas. The notion of comitatus, a warrior/family society, was transferred to the
medieval knight, where vassal and lord had equal duties and loyalties. Their ideas about the role
of the individual in relation to the family were also unique to the Germanic peoples. Because they
«could not rely on the protection and assistance of a bureaucratic empire when they were threatened
by attack or famine, every man and woman in the community had to adhere to a fundamental socio-
biological principle» (Russell J.C., 1994: 120). Thus there was a culture that valued personal bravery
combined with a paramilitary society in which both lord and vassal had mutual legal obligations in
military matters. This led to the concept of chivalry, which slowly emerged during the Middle Ages
(Bartholomew D., 1999). Of course, this concept had to be compatible with the concept of war offi-
cially promoted by the Christian religion.

The legal system that the Germanic kingdoms inherited from the Romans was heavily influenced
by the ancient Roman tradition, but in recent decades the Christian Church has been the state religion
and Christian ideas have been incorporated into legal codes. The Germanic peoples brought their
own views and traditions of warfare, and as they became Christianised and Romanised, some of
their cultural baggage was transferred to other systems. The Roman legal system was the foundation
upon which all theories and concepts were grafted as each group slowly moved into different parts of
the empire. So it is not surprising that Roman ideas changed during the Middle Ages, as the warlike
Germanic peoples learned laws to limit violence, and the pacifist ideal of early Christians slowly
evolved into the general concept that war could not only be legal, but obligatory — just — for all good
Christians. It is important to emphasise that, unlike the religious systems of the ancient world that tol-
erated others, the medieval Catholic Church established a monopoly on truth in all spheres of public
and state life. The concept of a just war was no exception, in which the dogmas of the Church claimed
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the status of political axioms, and biblical teaching acquired the force of law (Sytnyk H.P., 2023: 17).
Thus the concept of just war, developed within the framework of Christian orthodoxy, became not
only an element of political and legal discourse, but also a component of a generally binding ideology
that was to be applied to all social classes and strata of the hierarchically organised feudal society,
from the highest to the lowest.

From the early Middle Ages, the Church, represented by its thinkers, offered a kind of ideological
synthesis that became the basis for the concept of just war. It was based on the ideas of Plato, Aristotle
and Cicero, combined with religious dogmas about war and politics. These concepts embodied a
monistic — Christian — view of a just war, which reflected the Christian interpretation of justice (as
a righteous way of life, in accordance with God's instructions, minimising violence, etc.), reflected
the supremacy of spiritual power over secular power, preached the priority of religious politics over
secular politics, widely practised moral and ethical approaches to characterising wars, and offered
exclusively religious criteria for dividing them into just and unjust (Sytnyk H.P., 2023: 17).

At that time, two types of war were considered acceptable in the Christian understanding: a holy
war and a just war. A holy war is waged for the ends or ideals of faith, it is waged by divine author-
ity or by the authority of a religious leader. When the latter is a church official (e.g. the pope or his
authorised representative), a holy war becomes a crusade. The ideal of the crusade has historically
been associated with a theocratic view of society, whereas a just war is usually waged against public
authority for more mundane ends, such as the defence of territory, individuals and rights. While sat-
isfied with achieving more concrete political goals, a just war does not allow for the total destruction
of opponents and seeks to limit the use of violence through codes of right behaviour, immunity for
non-combatants, and other humanitarian restrictions that do not exist in a holy war. In a holy war,
Christian participation is a positive obligation, whereas in just wars participation is legal but limited
(Russell F.H., 1975). In the Middle Ages, the distinction between holy war and just war was difficult
to draw in theory, and was glossed over by those interested in justifying a particular war. In the heat
of battle and dispute, belligerents often abandoned the more restrained guidelines of a just war for
the absolute ideals of a holy war. Then, when a just war was recognised as necessary, it easily turned
into a holy war, pursuing the highest goals of the warring parties, most consistently embodied in the
ideology of the Crusader movement (Zabzaliuk D. Ye., 2020).

The very first basis of a just war was the justification of war as such. In particular, the greatest
merit of the recognised Augustine of Hippo in conceptualising a just war was his assertion of a kind
of status quo — war is an inherent reality of God's world (meaning the human world created by God)»
(Kokhanchuk R., 2003: 29). In his view, perfect peace is a manifestation of the Absolute Good and is
therefore impossible on a sinful earth (in the earthly city). Therefore, in his view, even in the history
of the Christian city there is a place for war as a constant struggle with pagans, heretics, heathens
and even fellow believers. For Augustine, however, this primordial pessimism does not lead to a total
condemnation of all wars (Deane H.A., 1963). Instead, the philosopher proposes a more complex and
nuanced scheme that opens the way to a moderate optimism: in fact, according to him, some wars
can still be just, especially when they contribute to the establishment of peace and justice and are not
entirely in line with the canons of Christian doctrine (Stasiuk S., 2010). Thus, Augustine's thought
is characterised by a distinction between ideal (just) and real (unjust) war, in accordance with the
dichotomous idea of the coexistence of the ideal (divine) and the real (corrupted by human sin) in
a single universe. According to the French researcher J. Florey, his dual idea — on the one hand, the
obligatory rejection of unjust war and, on the other, the recognition of just war — embodies the general
direction of the development of the general Christian mentality in the understanding of war in the
early Middle Ages (Panafidin 1.O., 2014: 23).

For example, the most influential post-Augustinian concept of just war, that of the prominent
Spanish philosopher Isidore of Seville (560—636), had all the formalistic features of the late Roman
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spirit: at its centre were the Roman views of just war as an officially declared position of the state.
Isidore literally believed that a just war was a war that had been officially declared and in which no
victor was deprived of his rightful spoils, lawfully won in the course of hostilities. His version of the
Roman view is even simpler than that of later Roman republican legalists such as Cicero. Thanks to
him, the foundations of Roman just war theories, such as formal proclamation, were translated into
medieval political and legal thought. This was despite the fact that Isidore's works were mainly com-
pilations of earlier Roman authors. The famous Italian jurist Gratian (d. c¢. 1150) later cited Isidore in
his «Decretum» as the main source of Roman law on the justice of war, which he understood to be the
defence of the nation against foreign invasion on the basis of natural laws (Bartholomew D., 1999).

Already in the 5th century, the influence of Augustine inspired the intellectual elite of the time
to produce a number of false works, including the letter Gravi de pugna, which assured Christians
who feared the consequences of war that God was on their side and would surely give them victory
in battles with their enemies (Russell F.H., 1975: 26). Thus, only divine help and favour were nec-
essary to achieve victory, although Augustine himself argued only that Providence determined the
outcome of wars without necessarily granting victory to the just side. Nevertheless, the assumption
of gravi de pugna strengthened the Germanic legal practice of ordeals, according to which the
justice of an action (deed) was confirmed by its result. Over time, the idea that wars had to serve
religious purposes in order to be just became widespread, and on the contrary, successful wars were
seen as a sign of divine favour.

There are several examples of the ideology of trial described by historians in the early Middle
Ages. We find one such example in the History of the Christian Church by Rufinus of Aquileia, which
covers the events of the [IV-V centuries. (Rufinus of Aquileia, 2016). Rufinus in particular tells of
the Battle of Frigidus (394), in which the Roman emperor Theodosius I the Great (379-395) fought
against the pagan usurper Eugenius. Rufinus says that when the emperor saw his troops retreating,
he turned to God: «Almighty God... You know that I have begun this war in the name of Christ, Your
Son, in order to obtain what I believe to be a just retribution. If it is not so, then punish me, but if I
have come here for a just reason and with trust in You, then extend Your right hand to those who are
Yours... (Rufinus of Aquileia,2016: 481). The Emperor's victory, won in a bloody and exhausting bat-
tle, became a kind of confirmation of the justice of the war he waged against the usurper. Therefore,
divine sanction was the highest recognition of the justice of such a war.

The clearest example of judging a just war by the criterion of its outcome is the analysis of the
invasions of the Frankish king Clovis I (481-511), which were sanctioned by the monarch's Christian
conversion and his belief that God was on the side of the one who fought a just war. God's control
over the fate of the battle appears here as a decisive element in Clovis's conversion to Christianity
(Erdmann S., 1977: 19-20). With war firmly rooted in the mentality of both the general population
and the political elite, the Christian monarchs of early medieval Europe considered wars to be just if
they were won because it showed that God was on the side of the victors. Indeed, victory was seen as
the main sign of the justice of a particular war. At the same time, if the war was lost, it was the fault
of the Christians who fought it, because God was punishing them for their sins. After all, only God
can win. This line of thought goes back to the Old Testament, where God punishes the Israelites by
sending pagan armies to teach them obedience to God (Wood 1., 1994). Thus a second sign of just
war appears in early medieval Western European political and legal thought, under the influence of
the destructive barbarian hordes that buried the Roman Empire: a just war may be lost, but this time
God uses a foreign aggressor to teach a retreating nation a moral lesson. from obeying His command-
ments. So Isidore of Seville took up this theme in his «History of the Kings of the Gothsy, describing
the events of the 5th century. According to Isidore, the Huns were in the habit of punishing the faith-
ful, as were the people of the Persian nation. ... Because they are the scourge of God's wrath, and as
often as His wrath comes out against the faithful, the latter are scourged by them so that, corrected
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by their blows, they may refrain from worldly desires and sin...» (Wood 1., 1994: 15). We should
understand this example as a moral explanation given after the defeat of the «just» side in a war. The
Christians, after their defeat, probably gave the following explanation: it expressed God's judgement
that their way of life did not meet the requirements of Christianity, and the Huns were used by God
as an instrument (whip) to carry out His judgement, to punish and correct His believers. The Anglo-
Saxon Chronicle of the XIth century makes a similar comment about the victory of the Norman Duke
William the Conqueror at the Battle of Hastings in 1066. The Normans won the battle «which God
gave them for the sins of the people» (i.e. the Anglo-Saxons). This seems like a fairly simple way of
establishing justice — people sin, and then God punishes them through military defeat or other disaster
(Evans R., 2019). Such examples in the early Middle Ages are spread geographically from Western to
Eastern Europe. From them we can conclude that the justification for war included the demand that
the enemy should be avenged and corrected because of the supposed sin committed. It seems that
the sin committed gave rise to a presumably just cause. But whether the sin was committed or not,
and therefore whether the cause was just or not, depended on God's judgement. This judgement was
revealed at the end of the battle, i.e. whether the outcome of the battle was victory or defeat. Victory
clearly showed that God recognised the cause as just, and victory was the reward; defeat showed that
the cause was unjust, and that was the punishment. God's judgement was not just a conditional part of
this way of thinking, so it was not just a marker of the righteousness or unrighteousness of the case.
God's judgement was the essential part that made causes just or unjust and made one side of the con-
flict an instrument for the materialisation of His judgement. For this reason, a just war in this sense is
just because God — as the Almighty Ruler of the universe — has decreed it (Boda M., 2024).

The next sign of a just war, which can be seen in the works of early medieval authors, is a just
(legal, righteous) reason for the war (Bainton R., 1960). Thus, the aforementioned Isidore of Seville,
in a purely Roman manner, contrasted a just war, launched after an official declaration in order to
recover lost property or to repel and punish enemies, with an unjust war, waged out of madness and
without a legitimate reason (Johnson J. T., 1987). This approach served as a channel through which
the Roman doctrine of just war was translated into medieval political-legal discourse. A gratuitous,
irrational, tyrannical war is unjust and therefore subject to the condemnation of the Church, the law
and the State. This is why the idea of the expediency of restraining extralegal violence gradually
comes to the fore in this idea. Because most thinkers of the time were clerics, early medieval thought
had a clerical bias that both encouraged religiously motivated wars and cast doubt on the morality of
most acts of violence.

Among Christian thinkers, Gregory of Tours (538/539-593/594) insists that a just war aims at
peace, and only a war waged to achieve or restore peace can be considered just (Gregory of Tours:
60, 63—65). Similarly, Grigory considered the conclusion of peace agreements with defeated enemies
as the proper end of a just war (Gregory of Tours). He also emphasised the inviolability of such a
sworn peace agreement, sacramentum. By analogy with the intra-Frankish treaties described in the
History of the Franks, such agreements included a solemn sanctio, invoking the powers of the saints
against would-be violators. The righteous party is the one that respects the sanctity of treaties, offends
by violating them, fights with divine help and wins. Conversely, a party that gives false testimony or
rejects a peace agreement incurs divine wrath and loses (Gregory of Tours). In his writings, Gregory
provides a historicised account of his views on just war, including the guilt of nations in justifying
wars against them, the necessity of fighting for a just cause, the role of God as the enforcer of peace
agreements, peace as the goal of just war, even the Augustinian requirement of righteous intention
in just war (as opposed to the Frankish lust for war during the attack on the Saxons) (Wynn P.,
2014). In addition, Gregory clearly and consistently authorises just war as war in the name of spread-
ing Christianity, a theme that runs through his writings. This opinion is picked up and relayed in
his ideological beliefs by the outstanding thinker and Roman Pope Gregory I the Great (590—604)
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(Markus R. A., 1997; Richards J., 1980) and the glorified Frankish king, and later the emperor —
Charles I the Great (778-814, emperor from 800) (Nelson J.L., 2013). If the first justified the justice
of the war with the motives of suppressing the resistance of heretics and the conversion of barbarians
to Christianity, the second adopted these ideological principles in their practical activities, which, at
the same time, stimulated further intellectual discourse around the topic of a just war. In particular,
Charlemagne's far-reaching imperial program of religious, moral and political power was noted by
his court scholars, who linked the expansion of Christianity and the interests of Charlemagne's legiti-
mate Italian campaigns against the Lombards, and the refusal of the Saxons to submit to Christianity
justified their conquest and forced conversion. Wars were viewed as public, just and sacred at the
same time, justified by ecclesiastical goals that united the people of God and prevented the division of
functions between the Church, the clergy, the laity, the kingdom and the Empire (Gregory of Tours).
It is noteworthy that at that time, even clergymen, contrary to ancient prohibitions, were obliged to
participate in the military campaigns of the Christian emperor. The Franks were sure that they were
God's chosen people; therefore, war and violence on the part of the Carolingians to carry out divine
justice in the name of expanding the Regnum Francorum was perfectly reasonable (Colyer D.).

It is worth noting that in the Carolingian era (the second half of the 8th — 10th centuries) (Riche P.,
1959) the idea of a just war became highly personalized. Its bearers are just (pious, righteous) mon-
archs who embody the principles of Divine justice in their rule, and strive to approach the ideals
of Civitas Dei. Thus, in his letters, in addition to the military defense of the Christianum imperium
(«Christian Empire») and the Catholic faith, the outstanding thinker of the second half of the 8th to
the beginning of the 9th century, advisor to Charlemagne, philosopher and scientist, one of the bright-
est figures of the «Carolingian Renaissance» Alcuin of York (735-804) (Wallach L.) calls spreading
the principles of justice the third main duty of a Christian ruler, portraying Charles himself as the only
living person endowed with the power to do what pleases God. Ensuring justice in peace and mili-
tary affairs is key among other duties of a Christian ruler. Alcuin claims that as a reward for fulfilling
these tasks, God will generously bless the sons of Charlemagne and preserve the royal throne for all
his descendants, as he did with his favorite, the ancient Jewish king David (with whom Charlemagne
himself was often compared by his supporters) (Moesch S., 2020: 88). In the written at the beginning
of the 9th century. Smaragdus of Saint-Michel (c. 760 c. 840) «Mirrors for princes» for the instruction
of Emperor Louis I the Pious (814-840) also put forward iustitia («justice») in the foreground, along
with such virtues, as humilitas («humility») and pax («peace») (Moesch S., 2020: 224). For this rea-
son, the king is allowed to defend his people with a just war and spread his rule and Christianity in the
world (Isidore of Seville, 2006: 117-118, 199-200, 359-360; Ullmann W., 1970: 17-38; Canning J.,
1996: 16-28; Crouch J., 1994: 14-16; King P. D., 2007: 141-143). Only God can judge kings. If
a king becomes an unjust, wicked, and merciless tyrant, then his people are not allowed to rise up
against him, because judgment is on God's side. God also punishes the king and his people if they
follow the king in his sin, or if the source of the sin is the people (Isidore of Seville 2018: 200-203;
Loschiavo L., 2019: 389).

The Lord himself is in favor of just wars, who, by granting victory, thereby points to the just side
of the war. The examples from the history of Carolingian feuds, described in detail in the «Histories»
by the grandson of Charlemagne, the historian Nitgard (c. 790 c. 843) (Nithard, 2022) are eloquent.
Narrating the details of the civil war between the three sons of Louis I the Pious, he emphasizes that
in the extremely bloody battle of Fontenois (841), the heads of the West Frankish and East Frankish
kingdoms, Charles II the Bald (840-877) and Louis I of Germany (840-876) defeated the older
brother of King Lothar I of Italy (who was also emperor; 840—855), and after the battle the victorious
kings asked their bishops what they should do next. The bishops gathered at the meeting came to the
conclusion: «the allies fought for right and justice, and this was clearly proven by God's judgment,
therefore both advisors and executors should be considered servants and instruments of the Lord; but
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everyone who has acted in this campaign from anger, hatred, glory, or any other motive, advising or
acting [improperly], must in secret confession repent of hidden sins and receive punishment in pro-
portion to his guilt, for glorification and exaltation such a manifestation of Divine justice and for the
forgiveness of the sins of the ungodly brothers, since because of their sins they did not know at all that
they had intentionally or unintentionally erred in many matters, so that with God's help they would
be freed from this, and at the same time so that the Lord would continue to be defender and patron
in every just cause, as it is now» (Nithard, 2021: 226). The following were recognized as signs of a
just war: 1) struggle for law and justice (which was proven by God's court); 2) a just goal — achieving
Divine justice, punishing sinners and forgiving sins; 3) actions with anger, hatred, glory are incom-
patible with the goals, motives and results of a just war; 4) relying on God's help as a guarantee of
ensuring the justice of the war in the future.

On the other hand, the reverse side of the personalization of the just war in the just image of its
participant corresponds to a kind of demonization of the opposite — the “unjust” side, which is sub-
jected to dense ethnoization and, accordingly, a radically negative moral and ethical assessment. A cer-
tain absolutization of unjust wars can be seen in the stylized image of an unjust enemy («the Other»),
who usually devastates the surrounding lands with fire and sword, does not stop at the destruction of
churches and the theft of church wealth, does not count on numerous victims among the civilian pop-
ulation, sows disaster and economic decline in the country At the same time, the unjust goals of such
statesmen are usually emphasized by their immoral character traits and unjust, unrighteous, immoral
means of achieving these goals (betrayal, treachery, oath-breaking, refusal to promise, etc.). However,
during the civil strife of the early Middle Ages, victory often changed hands, so it became increasingly
difficult to understand the essence of the divine sanction of a just war by this criterion. Instead, internal
strife was used by enemies of the Carolingian Empire to fuel external invasions. Therefore, it is natural
that, finally confused about whose war is «fairer» at the level of internal internecine wars, Christian
thinkers were forced to shift their attention to the external front. Here, as it seemed, the criteria of a just
war emerged much more clearly. Thus, Agobard of Lyons (769-840) already contrasted Charlemagne's
external wars with his contemporary, unfair internal strife. A just war is increasingly identified by him
with an exclusively external war, waged for the purposes of self-defense, in which the clergy must pray
for the subjugation of the barbarians of the Empire and the end of the barbarization of the subjects of the
Empire (Russell F. H., 1975: 30). Similarly, the philosopher and church hierarch Hinckmar of Rheims
(ca. 806-882) lamented that while Christians had previously suffered from pagan attacks, now, contrary
to divine and human laws, the Church suffered at the hands of Christian kings who were supposed to to
be her guardians, and then he predictably preferred a new campaign against the pagans. Here Hinckmar
seemed to identify the Church with its higher clergy and their property, for he argued that ecclesiastical
property should be protected from royal interference on pain of death. The war of secular lords among
themselves is, according to Hinkmar, illegal and unjust, and its followers deserve to be excommuni-
cated. The same applies to the persecution of bishops, committed without a reasonable reason, because
it interferes with the realization of the tasks of the clergy to preach peace and war against the barbarians.
The latest wars are at the same time sacred, sanctioned by the church, such that are waged in the name
of the spread of the Christian faith, but, despite this, the active participation of the clergy is excluded. So,
writing around the middle of the 9th century, Hinckmar of Rheims, Raban the Moor (ca. 780—856) and
Sedulius Scotus resorted to justifying war to protect the Empire and faith (Russell F. H., 1975: 29-30).
Although Raban the Moor, while exhibiting some skepticism about the innocence of just war soldiers
who were «simply following orders» reflected broader concerns about whether engaging in war at all
could be fully justified from a Christian perspective, even in cases where the cause of war was entirely
fair, from the point of view of the church (Friend N. E., 2015: 22).

A certain skepticism about the possibility of establishing the justice of a war based on its results is
already demonstrated by late Carolingian authors. Thus, the divine sanction of a just war reached the
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point of denial in the writings of Agobard of Lyons, who went so far as to deny the very suggestion
that a just divine judgment was revealed by the outcome of battle. Another thinker, Sedulius Scotus,
argued that he approved of war, contrasting a just statesman who sought peace even for his enemies
and went to war only for a necessary and just reason with a wicked prince who continued to fight after
rejecting the offer of peace.

The second approach to internecine wars is demonstrated by the already mentioned Gregory of
Tours and the Anglo-Saxon philosopher Gilda (500-570). The first, finding quarrels between the
sons and grandsons of Clovis I, considers infatuation with civil war a sin, because it does not benefit
the church or the spread of the word of God, therefore, in his opinion, internecine wars are unjust
(Tolbert A., 2005). Gilda believed that «all unjust wars are not civil wars, but all civil wars are unjust»
(Bachrach B. S., 1993: 129). There seems to be a specific theory of war because he was not against
all wars, but he believed that some wars were wrong. Although the structure of Gilda's theory of just
war was not laid out in his writings, a general outline can be gleaned from the way he wrote about
his environment. Gilda cites the example of King Aurelius, who did not care about pax patriae and
constantly started bella civilia (Bachrach B. S., 1993: 131). The fact that peace is desirable and that
civil war is considered unjust shows that the concepts of just war in the sense of late antiquity had not
completely died out in all parts of the empire, and that justice was equated with good government,
while calamity became the cause of sinful errors and distortions in the exercise of power (Wallace
Hadrill J.M., 1975: 103).

The disillusionment of the clergy with the violence of the laity also developed into a systematic
suspicion that all wars, even just ones, still had a certain unjust undertone and therefore required
repentance and the maximum avoidance of violence in the future. The result of this approach was the
proliferation of works belonging to the genre of «penitential literature». Thus another of the Eastern
Fathers, Basil the Great (330-379), recommended that anyone who had shed blood in war should
be deprived of Communion for three years (Stasiuk S., 2010). Archbishop Theodore of Canterbury
(668—690) believed that one who had killed a person on the orders of his superior should not attend
church for forty days, and one who had committed murder in war should do penance for forty days
(Stasiuk S., 2010).

At the beginning of the 9th century, Bishop Halitgar of Cambrai called for penance for all those
who had killed in a public military expedition or who had killed out of enmity or greed (Russell F.H.,
1975: 31). According to the Poenitentiale Pseudo-Theodori (c. 835), murder committed during a pub-
lic war or on the orders of one's master was punishable by ten years' penance (Russell F.H., 1975: 31).
The Poenitentiale Arundel, written at the end of the 9th century, imposed a year's penance for kill-
ing during a royal battle and two years' penance for a war of dubious justice waged by a statesman
(Russell F.H., 1975: 31). Raban the Moor concluded that penance should be imposed for the murders
committed during the wars between the Carolingian kings, since God probably considered all partic-
ipants in these wars to be guilty, and therefore these wars could not be considered just (Russell F.H.,
1975: 31). Even in later times — X—XI centuries. (especially after the results of the battles of Soissons
in 923 and Hastings in 1066), the Church sanctified the need for penance and atonement of all the
participants in the battles and refused to recognise their justice, despite the initial support of one of
the parties by the papacy (Draper L.L.M.).

The Roman popes were not consistent in their assessment of just wars. For example, Leo IV
(847-855), who himself took an active part in the fight against Saracen raids on the Italian coast,
expressed the hope that everyone who died in the fight against the enemies of the faith deserved eter-
nal life (Russell F.H., 1975: 32). Another Pope, John VIII (872—-882), was inclined to believe that those
who fought against the Church were damned, and those who died defending it were crowned with
their noble blood, which was therefore a turning point in the evaluation of a just war (Russell F.H.,
1975: 32-33). However, a completely different attitude towards non-believers was expressed, for
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example, by Pope Nicholas I (858—867), who left the judgement of non-Christians to God alone and
forbade them to be converted by force, and he also forbade the use of weapons, except against pagans.
He denied priests the right to use instruments of coercion. At the same time, he allowed wars to be
waged in defence of property, homeland or parental rights when necessary and when the means of
defence were available (Russell F.H., 1975: 33—34). His tolerance for defensive wars was understand-
able in an age of total armed violence, when very few spiritual authors themselves denied the right of
self-defence for an individual or a state.

Finally, after the chaos of the 9th and 10th centuries, the growing order and power in western
Europe in the 11th century led the Church to seek new ways to limit the violence of the secular nobil-
ity and to use it for spiritual purposes. The Peace of God movement, the struggle for investiture and
the Crusades contributed to a more consistent justification of war that found its way into the emerging
canonical jurisprudence. At the same time, the movement for the «Peace of God» was not necessarily
pacifist, since it was directed against violence and not against war as such, and sometimes waged
hostilities against violators of its statutes (Bartholomew D., 1999). At the same time as consolidating
its power, the Church extended its territorial influence and its discipline within the spiritual hierarchy,
while maintaining a deep suspicion of military service and warfare, which were not under its control.
In this atmosphere, by the end of the early Middle Ages, the Christianisation of war was complete: a
just war is one that is declared as such and recognised as such by the leaders of the Church; it must be
a legitimate instrument for the realisation of the Church's ideal of justice, which in Gregorian terms
was seen as righteousness. Therefore, there was a kind of displacement of the just war towards its
sacralisation: completely secular wars, wars waged with purely secular aims, cannot be completely
just. Only the legal concept of Gratian, developed in the High Middle Ages (XII century) on the basis
of the synthesis of ancient and early medieval concepts of just war, opened the way for its secular-
isation, the inclusion of the concept of just war in the intellectual arsenal of secular statesmen who
wanted to maintain internal peace and build a strong military defence of their countries (Russell F.H.,
1975: 55-85).

Conclusions. During the early Middle Ages, the development of the concept of just war was
somewhat hampered by a general decline in intellectual activity caused by the wave of uncontrollable
violence that swept across Europe and alarmed Christian leaders. The revival of interest in the con-
cept therefore occurred gradually under the dominant influence of Christian orthodoxy, which largely
eliminated the early Christian concepts of pacifism and adapted to the Roman-Germanic synthesis the
idea of the legality and justification of war as a form of violence limited by law and religion.

The basis of early medieval ideas of just war was primarily an ethical evaluation of violence. It
evaluated what Augustine called «the true demons of war», namely «the love of violence, vengeful
cruelty, unpardonable and irreconcilable enmity, fierce resistance and thirst for power» (Biliak Yu.V.,
2020: 81). At the same time, the Church, on the basis of the teachings of Augustine, took the initiative
in defining the role of war in society and attempted to regulate it or at least to minimise its excesses,
directing military action in a more or less socially acceptable direction (the fight against non-believ-
ers, heretics, apostates, enemies of the Church, etc.). Initially, the concept of a just war was close to
the pacifism of early Christianity, a kind of social reaction against the excessive violence of the time
when the early Christian kingdoms were being built on the ruins of the Roman Empire, which was
actively expanding its territory and developing its military. Thus, these ideas were gradually trans-
formed into a highly structured system designed to explain when a war should be considered just and
when it should not.

In the early Middle Ages, none of the thinkers who dealt with the problem of just war show any-
thing that could be called pacifist tendencies. Living in a system of relationships in which war was
an integral part of everyday life, Christian thinkers from Gregory of Tours and Isidore of Seville to
Hincmar of Reims, Raban the Moor and others. did not doubt that war was a necessary part of an
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ordered Christendom, but only when it was fought for a just cause in the Augustinian sense. Under
the aegis of justice, war was waged without modern moral restrictions on non-combatants. Sympathy
for the peaceful victims of war was virtually non-existent. The authors were outraged by the actions
of feudal lords who committed acts of violence for no good reason, but not by the consequences of
these actions for the civilian population.

In the course of the development of early medieval political and legal discourse, certain signs of
a just war were elaborated, which bear the imprint of the personalisation and ethnoisation of ideas
about such a war. Sometimes they were quite contradictory and competed in a single discourse, such
as the idea of God's sanction as a sign of a just war (victory as a sign of a just war) and theses about
the possibility of imposing God's punishment on the people for their guilt, that is, for losing a just war.

In particular, the key features of a just war were defined as: 1) war waged by a Christian ruler in
the name of protecting the state and the faith: in a just war, defensive (protective) aims are preferred;
2) war waged for the Christianisation of neighbouring (usually) barbarian (pagan) peoples, their con-
version into the bosom of Christian civilisation; 3) a war with a just cause (protection of land, rights,
subjects, etc.); 4) a war, including an internal one, waged under divine sanction (justice is usually on
the side of the victor); 5) a war in which the victor has a just cause (protection of land, rights, subjects,
etc.); 4) a war, even an internal one, fought under divine sanction (justice is usually on the side of the
victor); 5) a war in which the participation of the clergy as combatants is excluded, while their inter-
ests, as well as those of the Church, are protected as a matter of priority; 6) a war waged with the aim
of establishing a lasting peace, without the threat of the total destruction of the enemy, the escalation
of violence is denied; 7) a war waged by a proper subject of law, as a rule a statesman representing a
state, against another state, which excludes internal wars as wars waged by improper subjects (denial
of internal strife, civil wars within the country).

As we can see, most of the signs of a just war do not answer the question of «who» or «whaty, but
the question of «how», i.e. they refer to the ways and forms of waging war, to the behaviour of the
combatants in it, and thus to the distinction between «legal» and «illegal» violence, the criterion of
which is legalised Christianity or Christianised law. In it, the principles of Church and State are not
yet separated, they are in a certain undivided unity. However, the contexts of the thoughts of early
medieval authors already reveal the outlines of the foundations of state sovereignty in declaring and
waging war (the subject of war is the state), on the basis of which internal (internecine) wars are
denied; there is a limitation of the war in terms of subject matter (non-combatants have no right to
participate in the war, the suffering of the civilian population must be minimised) and time (the peace
of God, the violation of which leads to the recognition of the war as unjust); there must be one or
more just causes of the war and its outcome (forgiveness, penance, sacred oaths, vows, maintenance
of lasting peace, etc.).
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Abstract. The article analyzes the concept of the rule of law in European Union law. This concept, known
for a long time in treaties, has recently gained importance. It seems that two events were the turning points in
the understanding of the rule of law in the EU legal order. The first, strictly legal, was the adoption and entry
into force of the Treaty of Lisbon, which established today's Art. 2, which expressly expresses the rule of law
as one of the principles on which the European Union is based. The second, this time political, were the results
of elections in some Member States, the results of which, in the form of taking power or co-power by groups
that were clearly anti-European or highly skeptical about the European Union project, were not liked by the EU
left-liberal mainstream, which alternated power in countries such as Austria, and later to an even greater extent
Hungary and Poland, was perceived as a threat to the a priori vision of permanently tightening integration.

Key words: European Union, European treaties, rule of law, democracy.

Introduction. In the EU law, in the legal frameworks of the Member States of the Union, as well
as in the universal Euro-Atlantic approach to law and legal culture in general, the principal rule of
law (in the Anglo-Saxon version) or the state of law (in the continental version) has a well-established
meaning and does not entail any divergent interpretations. This primarily concerns the teleological
and axiological aspects of the rule of law, or the so-called state under the rule of law. It is indicated
that is irrelevant whether this principle is referred to as the rule of law or, as is increasingly the case,
lawfulness (P. Marcisz, M. Taborowski, 2017: 101), and the difference is more apparent in Polish
than, for example, in English, where the rule of law encompasses both terms.

However, it should be noted that differences in translation do not have to be purely linguistic and
may also entail substantive consequences. The distinction between the rule of law and lawfulness is
also found in German language. In German, it is made explicit that the two terms are by no means
equivalent, and that their denotational scopes overlap, but do not coincide. In view of the above, it is
believed that lawfulness is an immanent feature of the rule of law and the state under rule of law, but
is not necessarily their inherent feature. These are therefore closely related but certainly not synony-
mous terms, as is best demonstrated by the difference between Rechtsstaat (a state under the rule of
law), and Rechtsstaatlichkeit (the rule of law) (T. Wiirtenberger, J.W. Tkaczynski, 2017: 16). This is
also the case in French, where terms like the state under the rule of law (I'Etat de droif) and lawfulness
(legalité) do exist side by side and are by no means used interchangeably. Linguistic differences, as
they are found in Polish, German or French, are therefore always relevant, and terminological issues
may not be treated as unimportant or secondary, especially since in each case they represent the start-
ing point for interpreting the rules and thus drawing certain conclusions from them. It is highlighted,
for example, that the rule of law or the state under the rule of law emphasise the formal dimension,
namely the requirement to comply with the law, whereas lawfulness is something more, as it implies
respect for the law, indicating the spirit rather than the letter of the law (J. Nowacki, 1977: 65 et al).
There is therefore a lack of congruence between the actual rule of law or the state under the rule of
law and lawfulness, and this cannot be considered irrelevant. Hence, the assumption, often made
under EU law, that the introduction, following German theory of law, of the term “state under the rule
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of law” (Rechtsstaat) neither adds nor subtracts semantic content from the concept of the rule of law
is not true, much less is it merely the result of historical and cultural differences in the process of the
development of this principle (namely “the rule of law* in Anglo-Saxon legal system and “the state
under the rule of law” in continental and Mennonite legal systems). For these reasons, it is difficult to
concur with the view, often articulated in EU law, that concepts such as the rule of law, the state under
the rule of law and, importantly, lawfulness, irrespective of linguistic differences, share an obvious
and coherent element, while possible other meanings, whether specific to the rule of law or, for exam-
ple, to the state under the rule of law, are secondary and do not change the essence of the rule of law.
This is not the case, as these concepts share a common element, however, each of them also has its
own endemic range of interpretation, which is different by definition, emphasising other elements or
other components, which constitute the legal construction of Europe that defines so-called democratic
constitutionalism. The shared element of each concept, both in terms of their definitions and in terms
of the specific directives formulated by the legal norms derived from these concepts, boils down to the
assumption that “power must cease to oppress” (le pouvoir cesse d'opprimer) (J. Rivero, 1957: 85).
The specific way in which it does so, however, is a matter dependent on, among other things, whether
the general principle is disguised as the rule of law, state under the rule of law or lawfulness. If this
was not the case, using different terms to describe the same situations or conditions would not only
be inappropriate, but it would be downright wrong.

In the most general terms, it is pointed out that the rule of law constitutes an essential element of
the legal and cultural heritage of the EU Member States, one that has been shaped over the centuries
and which ultimately led to the formation of the democratic constitutional state. It is noted in this
context that, irrespective of the endemic conditions for the emergence and subsequent formation of
the rule of law or state under the rule of law, this principle fulfils the universal functions of: a) limit-
ing the arbitrariness of power; b) establishing clear principles of governance; c¢) creating an effective
system for the protection of individual rights and freedoms; ¢) ensuring the respect for human dignity.
It is added that these universal and indisputable functions of the rule of law are at the same time the
building blocks of the legal orders of the states within the European civilisational circle, as well as the
supranational entities that have emerged from it, including, above all, the European Union (L. Pech
2009: 55). Respect for the rule of law is thus a confirmation of participation in the Euro-Atlantic polit-
ical sphere, as well as a condition for the common and coherent functioning of the European Union,
and a boundary condition for the participation of any state in the European Union (P. Marsden 2009:
24 et al). This is evidenced by the recognition of the rule of law not only as some axiological basis for
the EU, but as a constitutional principle, strongly articulated in the European Union’s primary law.
In the latter case, it is noted that the rule of law had been, at its starting point, a principle grounded in
the constitutional orders of the Member States, but, through its transposition into the Treaties, it was
granted the status of an autonomous principle of Community law.

The rule of law, under Art. 2 TEU, is thus a principle derived from the constitutional orders of
Member States, but has acquired an inherent meaning under EU law that should be read and inter-
preted in the context of integration, which should lead to the development of an autonomous principle
of the “rule of law in the Community order”, one that is not a simple parallelism of the traditional rule
of law, as known from the legal orders of Member States (R. Grzeszczak 2007: 159 et al). This implies
that the rule of law introduced into the Community legal order, while initially based on the defini-
tions under the particular Member States’ legal orders, has become autonomous over time, so that the
Union's understanding of the rule of law is not necessarily the same as that established and recognised
in the national legal orders. This autonomisation of the rule of law in the EU is correlated with the
process of associating it with the principle of democracy, also expressly indicated in Article 2 TEU.
This is of particular relevance to EU law, as there is an emerging synergy in the form of the democratic
rule of law, which is regarded not only as a pillar of the EU's internal constitutional order, but also

105



Baltic Journal of Legal and Social Sciences, 2024 No. 4

as a hallmark distinguishing that order in international relations (T. Wiirtenberger, J.W. Tkaczynski,
2017: 17). This principle, notably at the moment of the mobilisation of the European Union associ-
ated with the search for a new place in the architecture of a unifying Europe (J. Szymanek 2020: 1-4),
is being operationalised by means of so-called second-order principles. As defined by the European
Commission, these principles include, among others, “legality, namely a transparent, accountable,
democratic and pluralistic legislative process; legal certainty; prohibition of arbitrariness in the exec-
utive powers; independent and impartial judiciary; effective judicial review, with respect for funda-
mental rights; equality before the law” (COM(2014) 158 final: 40). The principle of separation of
powers, sometimes unnecessarily specifically referred to as the principle of tripartite separation of
powers (B. Szmulik, J. Szymanek 2020: 65 et al), is also included in the constituent elements of the
rule of law, fostering the impression that the rule of law or the democratic state under the rule of law
encompasses virtually all possible principles, rules and values that have hitherto been considered in
isolation under traditional constitutional law (J. Rivero 1957: 85).

The overemphasis placed on the wording of the rule of law principle that is apparent in the EU
legal framework brings about two main effects. The first is the increasing replacement of the rule
of law and other named principles (such as the principle of democracy, separation of powers, toler-
ance or pluralism) with a single principle of lawfulness. The second effect is a departure from the
traditional understanding of the rule of law, where it is considered as a meta-principle or umbrella
principle, namely a principle that brings together a number of other elements, principles and values
that have an independent normative meaning. These elements intertwine with each other and give rise
to one big principle, the meaning of which transcends the sum of its constituent elements (L. Pech
2009: 49). In this way, European lawfulness or the rule of law, has become the sum and the synergy
that completes the European Union's system.

The essence of the rule of law, as the umbrella principle, is to regard it as the tree from which other
elements (norms, principles, values) that comprise the rule of law grow out of. From this perspective,
the rule of law is a dynamic and yet inclusive principle, as it requires conceptualisation and recogni-
tion through a rule of law recognition system, namely a system that identifies the constituent parts of
the rule of law on an ongoing basis, by identifying its negative elements (the elements that violate the
rule of law) and its positive elements (the elements that favour its implementation) (M. Taborowski
2019: 61, 62). This approach emphasises that the rule of law, which is explicitly referred to in the
preamble to the TEU or its Article 2, is not merely a concept found in the legal systems of the Member
States, but it also — despite the identical wording — an autonomous concept. Moreover, it is pointed
out that, for instance, Article 2 TEU, by regarding the rule of law as a value shared by all Member
States, in order to determine the scope and meaning of the rule of law does not refer to the legal
systems of the Member States at all, but merely states that this value is shared by them. This gives
rise to an assumption that the lawfulness or the rule of law in EU law is independent in its own right,
different from the rule of law that adopted in the Member States. This assumption is supported by the
established case law of the CJEU, which assumes that, in the absence of an explicit reference to the
legal systems of the Member States, terms and concepts in EU law are subject to autonomous inter-
pretation, taking into account their context and purpose (C-140/12, EU:C:2013:565, pt 49).

That does not mean that the rule of law as interpreted by the European Union bodies, including
notably the CJEU, cannot contain constituent elements derived from the legal orders of individual
Member States. Indeed, the autonomy of the concept of the rule of law, and thus its discretionary
interpretation by the CJEU, does not imply absolute freedom to derive meaning from this principle,
much less to ignore the existing and established meanings attributed to the rule of law. This is all
the more so because the rule of law — as defined in Article 2 TEU — is not only a value of the Union,
but one that is shared by all Member States (K. Wojtowicz 2018: 116). It is therefore not possible to
extract meaning from the Treaty-based rule of law that is entirely different from, or completely alien
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to the meaning of the rule of law adopted in the particular legal orders of the Member States. The very
notion of the “community of values” implies that, although the values may be identified differently,
they must nevertheless share common and unchanging roots. The constitutional orders of individual
Member States and the rule of law concepts developed under them thus provide the building blocks
for the EU's interpretation of the rule of law. However, the CJEU, while decoding the meaning of the
rule of law, does not simply aggregate the wording of that principle adopted in all Member States
but rather considers which parts of it should be included in the rule of law at EU level. This is where
the autonomy of the EU rule of law manifests itself. It is not just the sum of the rule of law or state
of law concepts developed in the individual Member States' theories of law (M. Avbelj, 2017: 44 et
al). Hence, the range of interpretation of the rule of law, according to the guiding principles of the
EU, may be different from the range of interpretation applied in the Member States (M. Taborowski
2019: 63).

This gives rise to a possible tension in the relationship between the European Union and the
Member State concerning the individual understanding of the rule of law and its meaning, firmly
established in the Member State's theory of law. In the long term, this tension does not favour har-
monisation, as it may give rise to legal dualism and even a kind of conceptual confusion where, for
example, the rule of law will be interpreted differently under Member State law and EU law. The
problem will become even more apparent when the Union's pattern of understanding the rule of
law will be inconsistently applied to individual Member States, indicating that in some of them this
understanding will absolutely have to be adopted, while in others it won't be necessary due to cultural,
social or historical differences. The argument of “a different level of civilisational development” must
not serve as a pretext for differentiating the mechanism of application of the EU general principles of
the rule of law, as this, at the starting point, argues against the thesis of the autonomy of certain con-
cepts, principles and values in the legal order of the European Union. These processes, especially if
they proliferate, are particularly dangerous for the European legal order as they contradict its hitherto
assumptions, and as a result we are observing the increasing culturalisation and de-hybridisation of
EU law instead of the original processes of deculturalisation and hybridisation (J. Boulouis 1991: 97
et al). EU law thus goes against the cultural traditions of individual Member States and contradicts the
Treaty-based concept of diversity of legal orders set forth in Article 4 TEU. Pursuant to Article 4(2)
TEU “the Union shall respect the equality of Member States before the Treaties as well as their
national identities, inherent in their fundamental structures, political and constitutional, inclusive of
regional and local self-government. It shall respect their essential State functions, including ensuring
the territorial integrity of the State, maintaining law and order and safeguarding national security.
In particular, national security remains the sole responsibility of each Member State. As a result,
EU law is homogenizing cultural differences while de-hybridizing itself and striving for ever closer
unification, which is legitimised by the concept of autonomy of the principles, standards and values
articulated in the primary law of the European Union.

Documents of the European Parliament. The principle of rule of law is often defined in the doc-
uments of the EU bodies in a lengthy and erratic manner, while following the pattern called ignotum
per ignotum. Examples include the Communication from the Commission to the European Parliament
and the Council of 11 March 2014, “A New EU Framework for Strengthening the Rule of Law”. In
this document, the EC stresses that “respect for the rule of law is intrinsically linked to respect for
democracy and for fundamental rights: there can be no democracy and respect for fundamental rights
without respect for the rule of law and vice versa”. At the same time, the EC notes that “Fundamental
rights are effective only if they are justiciable. Democracy is protected if the fundamental role of the
judiciary, including constitutional courts, can ensure freedom of expression, freedom of assembly and
respect of the rules governing the political and electoral process”. The communication in question
does not actually define the rule of law as it is defined by the principles of democracy and respect
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for fundamental rights alone. However, in the communication of the European Commission of 2014,
there was already one important element in the definition of the rule of law that proved not only to be
enduring, but central to the understanding of the rule of law. It is the association of the rule of law with
the assertion of fundamental rights in the courts. This is confirmed by the European Parliament reso-
lution of 25 October 2016 with recommendations to the Commission on the establishment of an EU
mechanism on democracy, the rule of law and fundamental rights (2015/2254(INL). This resolution
is particularly important as it calls for “the development of a shared rule of law culture understood
as a universal value by everyone in all 28 Member States and the EU institutions alike”. This means
that although rule of law is an autonomous concept for EU law, and is not necessarily identical to the
interpretation adopted in the constitutional orders of individual Member States whose legal identity
is protected by the Treaties (see Article 4 TEU), it seeks — against the spirit of the Lisbon Treaty —
to impose a single top-down interpretation of the rule of law and to recognise it as legitimate and
therefore the acceptable interpretation subject to the triggering of Article 7 TEU procedure against a
Member State, who infringes it (J. Barcz 2020: 523 et al). The resolution of the European Parliament
further indicates that the rule of law “is the backbone of European liberal democracy and is one of
the founding principles of the Union stemming from the common tradition of constitutionalism of
all Member States”. The resolution further underlines that “cultural diversity and respect for national
traditions should not hamper the application of a uniform and high level of protection of democracy,
lawfulness and fundamental rights in the Union”, which means, among other things, that the rule of
law is inextricably linked to “the efficient and independent justice system” and the judicial enforce-
ment of fundamental rights, which is “the key to creating an environment that fosters citizens' trust
in public institutions”.

The European Parliament has made several more attempts to define the meaning of the rule of law.
In its resolution of 15 November 2017 on the rule of law in Malta (2017/2935(RSP), the EP stated
that the rule of law is intrinsically linked to the principle of democracy and separation of powers,
the backbone of which is the independence of the judiciary. In its resolution on the rule of law in
Malta, the European Parliament also stressed that the rule of law primarily concerns the effective
mechanism for the judicial protection of fundamental rights. The Parliament reiterated and developed
the above theses in a subsequent resolution on the rule of law in Malta. In the resolution adopted
on 18 December 2019 (2019/2954(RSP) the EP noted that upholding the rule of law and respect for
democracy, human rights, fundamental freedoms, values and principles enshrined in the EU Treaties
constitute main obligations of the EU and its Member States. It also reiterated that the rule of law
is an integral part of democracy and the separation of powers, within which the independence of
the judiciary must be respected as it is a mechanism for the effective protection of rights and free-
doms. A better developed concept of the rule of law was articulated in the resolution of the European
Parliament of 14 November 2018 on the need for a comprehensive EU mechanism for the protection
of democracy, the rule of law and fundamental rights (2018/2886(RSP). In this resolution, the EP
noted that the “rule of law, democracy and fundamental rights interact, strengthen each other and
together protect the constitutional core of the EU and its Member States”. In this resolution, the EP
also stated that compliance with the rule of law in Member States is a rebuttable presumption (prae-
sumptio iuris tantum) and that this imposes an obligation on the EU to continuously monitor the state
of compliance with the rule of law in Member States. The European Parliament reiterated once again
that the rule of law is intrinsically linked to democracy, separation of powers and a high degree of
protection of fundamental rights. A position on the concept of rule of law was also included by the
European Parliament in its resolution of 16 January 2020 on the rule of law in Poland and Hungary
(2020/2513(RSP). However, this position does not involve any new content and merely recapitulates
earlier views in which the rule of law is defined by principles such as democracy, fundamental rights
or the separation of powers. The European Parliament has consistently reiterated that these princi-
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ples are fundamental values in the order of the European Union and its Member States, that they are
interdependent and that the mutual trust in the relationship between the EU and its Member States is
contingent upon them.

The above implies that the European Parliament has not even attempted to adopt a single, con-
sistent definition of the rule of law. It considers the rule of law as one of the values underpinning the
constitutional order of the EU and its Member States, while recognising that it is intrinsically linked
to other values such as democracy or the protection of fundamental rights. The European Parliament
sometimes also notes that these values are interdependent, so that respecting one of them implies the
respect for the other values and vice versa, namely a breach of one triggers the domino effect where
all the others are breached. However, the European Parliament has never even attempted to establish
a base range of interpretations of the rule of law, in isolation from principles such as democracy,
separation of powers or the protection of fundamental rights. Neither did it determine which ele-
ments should be considered necessary for the rule of law and which should be considered concurrent.
Consequently, a conclusion that emerges from the European Parliament's documents is that the rule of
law is democracy, the separation of powers and the protection of fundamental rights, and that striking
at any of these individual principles blows back at the rule of law. This closed circle of definitions,
founded on the logic behind defining the same by the same and the unknown by the unknown, accord-
ing to the idea that the rule of law is democracy and democracy is the rule of law, was tentatively
broken by the resolution of the European Parliament of 12 September 2018 on the proposal calling
on the Council to declare, in accordance with Article 7(1) of the Treaty on European Union, the
existence of a clear risk of a serious breach by Hungary of the values on which the Union is founded
(2017/2131(INL). In the abovementioned resolution, the European Parliament indicated again that
the rule of law is democracy and the protection of fundamental rights, and that democracy is the rule
of law and fundamental rights, but in addition to this conventional view, the Parliament also indicated
areas of concern which, although it is not explicitly stated, appear to determine or shape the rule of
law and democracy. However, these areas, indicated in extremely general if not vague terms, are: the
functioning of the constitutional and voting system; the independence of the judiciary and other insti-
tutions and the rights of judges; corruption and conflicts of interest; protection of privacy and personal
data; freedom of expression; freedom of education; freedom of religion; freedom of association; the
right to equality; the rights of persons belonging to minorities; the rights of migrants, asylum seekers
and refugees; economic and social rights. However, the European Parliament's catalogue of areas
that correlate with the rule of law and democracy cannot be regarded as a fitting definition of the rule
of law. This means that an elaborate definition of the rule of law that fulfils the scientific criteria is
nowhere to be found in the acts adopted by the European Parliament. Although Parliament has not
even come up with such a definition, it presupposes that each principle and value underpinning the
European Union (Art. 2 TEU) can evolve over time, as each principle and value is not unchangeable,
but it is rather a “living process” (2015/2254(INL).

European Commission documents. The European Commission has come up with far more
specific findings on the meaning of the rule of law. According to the Commission, the rule of law
interpreted in the context of Article 2 TEU encompasses several more specific principles, including:
1) legality; 2) legal certainty; 3) prohibition of arbitrariness of the executive powers; 4) independence
and impartiality of the judiciary 5) separation of powers and 6) equality before the law (A. Megan
2016: 1050). In the Communication from the Commission “A New EU Framework for Strengthening
the Rule of Law” (COM/2014/0158 final ), the European Commission indicates that the rule of law is
the “backbone of any modern constitutional democracy” and is also stands as one of the “fundamental
principles stemming from the common constitutional traditions of all EU Member States and thus
one of the core values on which the Union is founded”. The Commission notes that the rule of law
“has gradually become the prevailing organisational model of contemporary constitutional law and
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international organisations (...) for regulating the exercise of public authority”, as it guarantees that
“all public authorities act inside the law, in accordance with the values of democracy and fundamental
rights and under the control of independent and impartial courts”. The Commission also mentions
that “the exact wording of the principles and norms derived from the rule of law may vary at national
level depending on the constitutional system of each Member State”. It is nevertheless possible to
formulate "a definition of the fundamental importance of the rule of law as a common value of the EU
under Article 2 of the Treaty on European Union”. Within this definition, the rule of law essentially
encompasses legality, namely “a transparent, accountable, democratic and pluralistic legislative pro-
cess; legal certainty; prohibition of arbitrariness in the executive powers; independent and impartial
judiciary; effective judicial review, including the monitoring of the respect for fundamental rights;
and equality before the law”. The Commission notes here that the listed component parts of the rule
of law “do not constitute purely formal and procedural requirements”. In the communication of the
Commission, the rule of law was referred to as a “constitutional principle sharing both formal and
substantive elements”. Further in the document, the EC repeats this specific logical train of thought,
arguing that “respect for the rule of law is intrinsically linked to respect for democracy and for fun-
damental rights: there can be no democracy and respect for fundamental rights without respect for
the rule of law and vice versa”. The Commission adds, elaborating on this thought, that “fundamental
rights are effective only if they are justiciable. Democracy is protected if the fundamental role of the
judiciary, including constitutional courts, can ensure freedom of expression, freedom of assembly and
respect of the rules governing the political and electoral process”. The Commission, when concluding
its comments on the rule of law, pointed out that the rule of law is of particular importance in the
EU. Furthermore, it is a necessary condition for the protection of all the fundamental values listed in
Article 2 TEU, and it is also a sine qua non of the observance of all rights and obligations under the
Treaties and international law.

Others suggest that such a broad approach to the rule of law, corresponding to the perception of
the European Parliament that rule of law is associated with democracy and fundamental rights and
vice versa is inappropriate. If, as they argue, Article 2 TEU names principles such as democracy or
the protection of fundamental rights in addition to the explicitly indicated rule of law, the legislator
undoubtedly intended the rule of law to be narrowly defined (A. von Bogdandy, M. Ioannidis 2014:
62 et al). After all, a rational legislator should not employ different terms to name the same things.
The Rule of law cannot therefore be seen as just another way of expressing values such as democracy
or the protection of fundamental rights. Each of these principles or values has its own inherent mean-
ing. It cannot be therefore assumed that one of them defines the others. This is without prejudice to
the otherwise valid assumption that a better or comprehensive understanding of each of the principles
individually enshrined in Article 2 TEU requires them to be interpreted in conjunction with the other
principles which constitute the axiological continuum on which the legal order of the European Union
is based (J. Barcik 2019: 108). It is not the case that the guiding principle is or should be the rule of
law. It is pointed out that, in fact, Article 2 TEU puts the principle of human dignity on top of the list.
This implies that it is the value to which all other values listed in the Article 2 TEU are attributed. As
a result, the principle of human dignity comes first, as a distinctive “principle of principles” in the
legal order of the European Union, and all of the other rules are consequential and complementary to
it. This eminently humanistic perspective on the interpretation of Article 2 provides a slightly differ-
ent insight into the rule of law. This is because it recognises that all the principles and values under
Article 2 TEU have a “subordinate, internal rather than external position in relation to the protection
of human dignity” (J. Barcik 2019: 109). This principle comes first and the meaning of the other prin-
ciples and values should be discovered in its context. This leads to the conclusion that the purpose
of the European Union is to ensure the protection of individual rights. It is also a fundamental driver
of the autonomous interpretation of principles such as the rule of law or democracy, which does not
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necessarily lead to the same understanding of these principles as in the particular legal orders of the
Member States. This has also led to a reorientation in the EU's interpretation of the rule of law, which
for a long time in EU law was perceived in formal terms. The rule of law under Article 2 TEU proce-
dural guarantees has been long understood as a formal approach that should be the basis for legality
and procedural guarantees (D. Kocherov 2009: 24). In addition, under EU law, the principle of rule
of law was referred to the separation of powers between Member States and the Union. Hence, antic-
ipating the later transformation, it was postulated to open for its ethical dimension by adopting the
assumption that it should be interpreted in accordance with the principle of human dignity. Otherwise,
the rule of law would be perceived as an empty and useless value (I. Ward 1998: 953 et al). The
approach to the rule of law has evolved over time. It has gradually adopted ethical and political char-
acteristics, to the point where it has become the hallmark of the EU's moral face and, consequently,
its specific export product (P.C. Westerman 2017: 171 et al). The correlation of the rule of law with
human dignity has fostered this shift in the approach to the rule of law. The rule of law rule of law
seen from this perspective started to be associated with democracy and the protection of fundamental
rights, which has become a constant theme in the way the European Parliament defines the rule of law.
Consequently, the rule of law under Article 2 TEU is seen today primarily from the angle of adequate
safeguards for the assertion of individual rights and freedoms in the event of their violation, which
is the primary task of the courts. This leads to the even more far-reaching conclusion that adherence
to the rule of law is a condition for the protection of all the principles and values on which the EU is
founded (COM/2014/0158 final). This leads to a conclusion that the rule of law implies that law and
justice are protected by the independent judiciary, and respect for these two values is a core element
of the rule of law (J. Barcik 2019: 111). This understanding of the rule of law must be evaluated in the
category of obligation erga omnes partes (R. Baratta 2016: 361).

Rule of Law in the case law of the Court of Justice. The above shift in the EU's approach to the
rule of law and embedding it in the human dignity on one side and the due protection of fundamental
rights on the other would not have been possible without the position of the Court of Justice of the
European Union, which at a certain point began to actively resort to the rule of law while abandoning
the assumption of its merely formalistic nature. This, among other factors, contributes to the afore-
mentioned “awakening” of the transnational system of the European Union (M. Taborowski 2019:
19 et al). There is no denying that this awakening has given a strictly political stimulus to evaluate
political parties labelled as populist, which in some Member States (Austria, Hungary, Poland) have
assumed power as a result of a democratic transition of power, which has been opposed by the liberal
and left-wing elites of the EU, who regard allegedly populist voices in the Member States as a threat
to the unity of the European Union.

However, the Court directly referred to the rule of law principle for the first time as early as 1986,
before Article 2 TEU was adopted in the current wording. In the Case C-29483, the CJEU noted
that the rule of law principle underpins the community, therefore both the Member States and the
common institutions are subject to review of the compliance of their legal acts with the Treaties
forming the constitutional basis of the EU (ECLI:EU:C:1986:166, par. 23). Even earlier, in 1979,
the CJEU held that respect for the rule of law entails that those subject to EU law enjoy the right to
enforce their claims in the courts (ECLI:EU:C:1979:38, par. 5). Whereas previously the rule of law
was attributed an outstandingly formalistic meaning and invoked only occasionally, nowadays the
principle is increasingly utilised by the CJEU, with more and more meaning being extracted from it.
The CJEU held in the judgment in Case C-72/15 that, among other things, “the very existence of an
effective judicial review to ensure respect for the principles of EU law is intrinsically linked to the
rule of law” (ECLLI:EU:C:2017:236, par. 73). By contrast, in Case C-477/16 PPU, the CJEU held that
the term “judicial protection” refers to the judiciary, which “must be distinguished, in line with the
principle of separation of powers that characterises the functioning of the rule of law, from the exec-
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utive” (ECLI:EU:C:2016:861, par. 36). The CJEU embraced a similar view in Cases C-452/16 PPU
(ECLI:EU:C:2016:858, par. 35) and C-279/09 (ECLI:EU:C:2010:811, par. 28), holding that the sepa-
ration of powers, and thus the separation of the judiciary from the executive, is an element of the rule
of law. In these cases, the CJEU took a consistent view that the protection of fundamental rights in the
rule of law must be effective, thus it must be carried out by the judiciary, the independent bodies based
on the system of separation of powers. In the latter case, besides the demand for judicial protection
of fundamental rights, the CJEU also pointed out that the effective application of the law constitutes
an integral part of the rule of law. The CJEU reiterated this view in a more pronounced way in Case
C-447/17 R (ECLL:IEU:C:2018:255), in which, referring to the logging activities in the Bialowieza
Forest, it concluded that the effective application of the law is intrinsically linked to the rule of law.

Several conclusions emerge from the CJEU case law cited above. The first indicates that the
rule of law should be interpreted as a principle of legality, i.e. as a requirement to act on the basis
and within the law. The second is that the CJEU links legality with the principle of legal certainty,
which calls for the clarity of the regulations and their predictability for the addressees (D. Kornobis-
Romnowska2018: passim). The third conclusion is to correlate the rule of law with the effectiveness
of judicial protection (J. Maliszewska-Nienartowicz 2010: 200, 201). This aspect of the rule of law
has appeared most frequently in the CJEU's judgments and has been directly related to the subsequent
issues that, in the CJEU's view, determine the content of the principle of rule of law. These include
the separation of powers as the basis of the rule of law and the consequent principle of the autonomy
and independence of the judiciary. The CJEU considers the principle of separation of powers in a
somewhat twisted way, as it views it “from the angle of a court that is independent, particularly from
the executive” (M. Taborowski 2019: 64) failing to recognise the other issues that the principle of
separation of powers reveals. Finally, the last element of the rule of law as interpreted by the CJEU
is the principle of equality before the law, which stands as a guarantee of an effective, and therefore
judicial way to enforce claims associated with violations of fundamental rights.

The judgments of the CJEU with regard to the rule of law support the claim that the rule of law
in the EU has evolved from a formalist principle to a more materialist one, which emphasises the
content of the law and, above all, an effective set of procedures to guarantee due respect for it. From
the perspective of the paradigm of due process, this is of paramount importance, as it proves that due
process is inherently connected with the rule of law, being the materialisation of the general princi-
ple of rule of law. This is why this element is so strongly emphasised in the case law of the CJEU,
to the point that a separate principle of broadly defined legal security is sometimes extracted from it
(J. Maliszewska-Nienartowicz 2010: 204 et al). This principle, in line with the terminology used, is a
principle directly related to due process, which is ought to be compliant with the law, in both formal
and substantive terms, and rulings should be based on the criteria of law, equity and justice, which is,
after all, the quintessence of the rule of law.

The principle of rule of law thoroughly dissected in the case law of the CJEU, is related to the
elements that delineate the meaning of due process. It is primarily a matter of an effective mecha-
nism for the assertion of individual rights and freedoms. This mechanism is understood as a judicial
procedure, which in turn must be designed in a way rendering the judiciary independent of political
influence, which translates into a separation of powers that prevents any unauthorised influence on
the judicial authorities, particularly by the executive. This fairly consistent and coherent case law of
the CJEU, augmented by the individual right to a trial (A. Marcisz-Dynia 2018: 290 et al), stems from
the assumption that, in the interpretation of the principles and values that underpin the EU, the key
principle is the principle of human dignity, and all other principles and values, including the rule of
law, must be interpreted in the context of human dignity. Therefore, the mechanism for the effective
protection of fundamental rights should be created (which is surprising, as it entails, pursuant to the
wording of Article 2 TEU, the interception of the principle human dignity as opposed to the rule of
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law, which is derivative and subsidiary in relation to dignity). The rule of law, and in fact the princi-
ple of human dignity (which is often overlooked in the documents of the EU institutions and in the
case law of the CJEU because of its Christian connotations, and replaced by the supposedly modern
and liberal Enlightenment-era rule of law), provides, as evidenced by the case law of the CJEU, for
the protection of the fundamental rights of the individual, which is what the courts are best equipped
to do. This is why the courts must be safeguarded against any unauthorised influence of authorities
of other separated powers (J. Barcik 2019: 111). Such an assumption, which is correct in principle,
presupposes, however, one controversial element, namely the idea that the judiciary is not an equal
power in the concept of separation of powers, but rather — in some sense — stands above the legislature
and the executive. This assumption, implicit in the judgments of the CJEU, was directly expressed by
the European Commission, which stated in the communication on a new EU framework to strengthen
the rule of law that the rule of law is the principle according to which “all public authorities act
inside the law, in accordance with the values of democracy and fundamental rights and under the
control of independent and impartial courts” (COM/2014/0158 final). The promotion of a concept
envisioning the primacy of the judiciary over the other separated powers stands in contrast to the
traditional approach to the doctrine of the separation of powers, which stemmed from the principle of
distrust of one power over the others, and which was altogether seen in the idea of balancing the sep-
arated powers, so that no power would rise above the others and the idea of equilibrium (B. Szmulik,
J. Szymanek 2020: 7 et al) would be preserved. The theses formulated by the EU institutions stand in
opposition to this idea, promoting the alien concept of absolute trust in the judiciary and limited trust
in the other powers, which in a sense subverts the current premise that the powers should be separated
(R.M. Matajny 2001: passim).

In conclusion, the principle of the rule of law in the supranational legal order of the European
Union has evolved over the years. It should be noted that in the 1970s and 1980s this principle was
not defined and the CJEU merely referred to the fact that the Communities were based on the rule
of law. In this case, the rule of law was referred to the institutional order of the Communities with
no reference to the particular legal orders of the Member States. The rule of law has been gradually
extended to include content relating to Member States and their constitutional systems. The elements
such as the prohibition of retroactive application of the law, legal certainty, control of the legality of
the law, protection of the rights of the individual and the right to a trial has emerged and saturated the
rule of law (J. Maliszewska-Nienartowicz 2010: 200 et al). However, the correlation of the rule of law
with the guarantee of the separation of powers, the autonomy and independence of the judiciary, the
effective assertion of rights and freedoms has acquired a dominant status in the interpretation of EU
law since 2000. It has become increasingly prevalent to associate the rule of law with the right to a
jury and thus the effective assertion of fundamental rights on the one hand, and with the independence
of the judiciary on the other, as a consequence of the separation of powers. This has led to correlating
the interpretation of the rule of law with the general call for a fair trial, which implied the need to
establish institutions and procedures that guarantee respect for the right to a trial.

Two developments seem to have shaped the understanding of the rule of law in the EU legal order.
The first, strictly legal, was the adoption and entry into force of the Treaty of Lisbon, which laid
foundation for the present-day Article 2 expressing explicitly the rule of law as one of the principles
on which the European Union is based. The second, this time political, were the results of the elec-
tion in several Member States, where power was taken over, either on their own or jointly with other
political forces, by groups that were explicitly anti-European or highly sceptical of the EU project, to
the dislike of the EU's leftist and liberal mainstream, who perceived the change of power in countries
such as Austria, and later to an even greater extent Hungary and Poland, as a threat to the vision of
permanently tightening EU that had been assumed a priori. Today, in turn, Slovakia is such a coun-
try, which, since the parliamentary elections in the fall of 2023 and the change of power, has been
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increasingly referred to as a country violating the European standard of the rule of law. In January
2024, the European Parliament adopted a resolution questioning Slovakia's ability to fight corruption
and protect the EU budget with 496 votes in favour, 70 votes against and 64 abstentions. Furthermore,
the resolution included already existing references to the failure to uphold the rule of law in Slovakia.
Members of the European Parliament indicated in the resolution that they were particularly concerned
about the unjustified use of a fast-track procedure for the criminal code reform and the dissolution
of the Special Prosecutor’s Office, that handles corruption cases and serious crimes, which was per-
ceived as an attack on the rule of law.

The two events or rather two groups of events indicated were topped by another, apparently funda-
mental, factor. It is a kind of orphan syndrome of the European elites after the failure of the European
Constitution. The Treaty of Lisbon, adopted as a replacement for the postulated Constitution for
Europe, included many of the solutions planned for the constitutional project, including Article 2
with its flagship principle of rule of law. The European community's opposition against the idea of the
federalisation of the European Union pacified ideas of going further and deeper with the integration
for a while. The federalisation was to be fulfilled by adopting a Treaty establishing a Constitution for
Europe. The Treaty of Lisbon was intended to be a modus vivendi between centripetal and centrifugal
thinking in a united Europe, and by adopting some of the provisions of the proposed Constitution it
was intended to accommodate the supporters of closer integration, while by not adopting the variant
of the Constitution for Europe it was intended to satisfy those opposed to closer integration of the
continent. Such an agreement, situated at the starting point of the Treaty of Lisbon, has been increas-
ingly undermined over time. Eventually, thinking about the European Union became dominated by a
belief in the need for ever more far-reaching integration, so that in the Treaty of Lisbon started to be
interpreted in the spirit of the Constitution for Europe, despite the fact that the it was only the Treaty
that was interpreted, not the Constitution.
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Abstract. The MENA region, though diverse in its composition, shares common cultural, economic, and
political background that make it a unique and significant area on the global stage. Understanding the legal,
economic, and social dynamics of MENA countries is crucial for addressing the challenges and opportunities
in the context of international relations and global development. This grouping of MENA countries into
leading, progressing, and emerging categories based on legal development is a new approach, introduced here
for the first time. It offers a fresh perspective on the region’s diverse legal systems and highlights the varying
stages of reform and modernization. By studying the achievements of leading countries like the United Arab
Emirates, Qatar, Saudi Arabia and others, we can see how focused legal changes, such as updating labor laws
and advancing women’s rights, can enhance a country’s international image and provide great benefits to its
population. This classification not only provides researchers with a clearer understanding of regional dynamics
but also offers practical guidance for future studies and policy recommendations.

Key words: legal development, MENA region, governance, judicial independence, human rights, economic
regulations, legal modernization, legal systems, protection of human rights.

Introduction. The legal development of the Middle East and North Africa (MENA) region has
drawn a lot of interest from researchers worldwide because the region’s legal systems are a mix of
religious, traditional, and modern laws. There is quite a lot of research on individual nations or spe-
cific legal issues in the region. But comparative grouping of MENA countries based on their legal
development remains underexplored and division of the above-mentioned countries into three groups
was presented for the first time. This study fills this gap by introducing a new grouping of MENA
countries into three categories. This grouping is based on legislative frameworks, judicial independ-
ence, adherence to human rights, and economic regulations.

This research aims to create a framework for understanding the different paths of legal devel-
opment in the MENA region. It not only adds to academic discussions by highlighting trends and
challenges, but also offers practical insights for policymakers, international organizations, and NGOs
working to improve governance and human rights in the area. By exploring the experiences of leading
countries in the region, the study provides valuable lessons for advancing reforms in progressing and
emerging countries in terms of legal development. The findings highlight the importance of using
strategies that fit the specific context of each country when modernizing legal systems.

Purpose of the study. The purpose of this study is to provide a comprehensive analysis of legal
development across the Middle East and North Africa (MENA) region by categorizing countries
into three groups, which are leading, progressing, and emerging. This grouping is made based on the
legislative frameworks, judicial independence, adherence to human rights, and economic regulations.
This classification aims to explore the achievements and challenges faced by each group. This study
identifies trends, best practices, and areas for improvement. The study aims to provide deeper under-
standing of regional situations and dynamics for researchers, policymakers and international organi-
zations. It aims to support efforts to strengthen legal systems and promote human rights.
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Results and discussion. MENA is an acronym which refers to the Middle East and North Africa.
The following countries are normally included in MENA: Algeria, Bahrain, Egypt, Iran, Iraq, Israel,
Jordan, Kuwait, Lebanon, Libya, Morocco, Oman, Qatar, Saudi Arabia, Syria, Tunisia, United Arab
Emirates, Palestine, and Yemen. Sudan and Turkey are sometimes included in MENA.

MENA is usually grouped together by international, economic, and academic organizations. The
acronym, often considered interchangeable with the term “greater middle east” and in some cases the
“Arab world”. It has different variations of included countries depending on the defining organization
(Boshers, 2024).

The term "Middle East" emerged as a Eurocentric concept in the 19th century, describing a trans-
continental region stretching from North Africa (Egypt) to Southwest Asia. Over time, the term has
gained widespread usage among both Europeans and non-Europeans. However, ambiguity persists
regarding which countries are encompassed by this geographical designation. To address this, inter-
national organizations like the World Bank and UNICEF have adopted more precise terminology,
such as "MENA", to describe the region extending horizontally from Morocco to Iran.

This acronym is sometimes used interchangeably with the term “Greater Middle East”, introduced
to encompass not only the Middle East but also other Muslim-majority nations such as Iran, Turkey,
and Pakistan. Many countries in the Middle East, South and Central Asia, and Africa share common
characteristics, such as the prevalence of the Arabic language, Islamic practices, or proximity to the
Gulf region, considered the heart of the Middle East. As a result, different entities and organizations
may include or exclude certain countries from the MENA or Middle East groupings, which leads to a
lack of consensus on the exact composition of these regions (Saleh, 2017).

Legal frameworks in the MENA region vary widely, incorporating elements of Islamic law (Sharia),
civil law, common law, and customary law. Some countries have advanced legal systems which align
with international norms, others are still developing their legal frameworks.

MENA countries are known for their vast natural resources, particularly oil and natural gas. The
Gulf Cooperation Council (GCC) countries, such as Saudi Arabia, Qatar, and the UAE, are some of
the world's leading energy exporters. Conversely, countries like Egypt, Morocco, and Tunisia have
more diversified economies focusing on agriculture, tourism, and manufacturing (Woertz, E. (2017).
This difference also has an influence on the legal development in a way.

The political systems within the MENA region range from absolute monarchies (for example,
Saudi Arabia, Oman) to parliamentary democracies (for example, Tunisia, Lebanon), with various
forms of governance in between. The region has also experienced significant political changes,
especially following the Arab Spring movements that began in 2010 (Middle East and North Africa
(MENA) Regional Update, 2021).

In order to be able to classify MENA countries into categories based on legal development I have
used a comprehensive analysis of four primary criteria: legislative frameworks, judicial independ-
ence, human rights adherence, and economic regulations. These criteria reflect key aspects of a coun-
try’s legal maturity and its ability to provide equitable governance, enforce the rule of law, provide
human rights adherence, and support economic and social development.

Speaking about legislative framework criteria I would like to mention that this criteria evaluates
the comprehensiveness, modernity, and enforceability of a country's legal system. Some of the impor-
tant factors are codification and accessibility of laws. Leading countries have detailed, codified laws
accessible to all citizens and businesses. Progressing nations may lack complete codification, with
overlapping or outdated laws creating ambiguity. Emerging countries often rely on customary or reli-
gious laws without full integration into modern frameworks. Alignment with international standards
does not play the last role either. Nations are assessed on the extent to which their laws comply with
international conventions, treaties, and agreements in areas such as trade, labor, and human rights.
Speaking about sector-specific legislation would be important to mention that leading countries typ-
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ically have solid sectoral laws, such as commercial codes, labor laws, and intellectual property regu-
lations, while others show gaps or inconsistencies (Heldt, 2023).

Judicial independence is essential for the fair and effective enforcement of laws. This criterion
assesses the separation of powers. The extent to which the judiciary operates independently of exec-
utive or legislative influence. Leading countries generally have autonomous judicial systems, but
progressing and emerging nations may experience political interference. Judicial independence relies
on judicial transparency and accountability. Leading countries provide mechanisms to ensure judicial
decisions are impartial and subject to oversight. Progressing countries may lack transparency, and
emerging nations often struggle with corruption and weak accountability. Efficient case resolution,
specialized courts (for example commercial courts), and easy access to justice are hallmarks of lead-
ing countries. In contrast, delays, high costs, and inaccessibility to marginalized groups are more
common in emerging nations.

Adherence to human rights principles is a critical indicator of a nation’s legal development. After
deep research conducted on the MENA countries, it was identified that leading countries uphold
freedoms such as speech, association, and political participation. Progressing countries in the sphere
of legal development may offer these rights unevenly and emerging nations often have significant
restrictions due to conflict or authoritarian rule.

Gender equality and women's rights plays a significant role as well. Property rights, family law
equality, and protection from gender-based violence are well-developed in leading countries like
Qatar, Saudi Arabia, the United Arab Emirates, and a few other countries in the MENA region.
Progressing nations show mixed progress while emerging countries often have significant difficul-
ties in this sphere of human rights development. Findings about the protection of vulnerable groups
were used as well in order to have a comprehensive review of the subject (OECD/CAWTAR, 2014).
This includes protections for refugees, minorities, and low-income populations. Leading countries
provide legal safeguards and support systems, while some others lack comprehensive policies or fail
to enforce them effectively (Situational Analysis of Women and Girls in the Middle East and North
Africa. A decade review 20102020, 2021).

One more critical measure of development is the ability of a legal system to support economic
growth and investment. Leading countries have streamlined regulations for starting businesses,
resolving issues, and enforcing contracts. Progressing nations may face bureaucratic limits, while
emerging countries struggle with outdated or inefficient systems.

Labor laws and workforce protection plays a significant role for this analysis as well. Modernized
labor regulations, assurance of fair wages, safety, and mobility, are present in leading countries.
Progressing nations often implement reforms incrementally, and emerging countries may lack com-
prehensive labor protections. Speaking about foreign investment and trade laws I would like to men-
tion that leading countries provide transparent, investor-friendly environments with well developed
trade laws, while emerging nations often have underdeveloped or inconsistent frameworks (Gatti and
others, 2024).

After analysis of the criteria we previously identified for this grouping, it would be logical to
divide countries of the MENA region into three categories which are leading countries in legal devel-
opment, progressing countries and emerging countries.

The leading countries have such characteristics as: strong legislative frameworks harmonized with
global standards; independent judiciaries, which are capable of upholding the rule of law without
interference; high levels of human rights adherence, including gender equality, protection of minor-
ities, protection of women’s rights, etc; transparent and efficient economic regulations that attract
international investment and low level of corruption.

For progressing countries in legal development, such characteristics are common: partially mod-
ernized legislative systems where reforms are ongoing; limited judicial independence which includes
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political influence; significant progress in some areas of human rights adherence, but gaps still remain
present; economic regulations improving steadily, but bureaucratic influence is high which leads to
slower process.

The third group would be emerging countries in legal development: We can identify such charac-
teristics as: fragmented or underdeveloped legislative systems, which often rely mostly on customs
or religious laws; weak or politicized judicial systems with a high level of corruption; adherence of
human rights standards is quite low, with minimal mechanisms of protection for vulnerable groups;
economic regulations that are outdated or poorly implemented; the level of international investment
is on the low level.

By applying these criteria, the article provides a systematic and comprehensive grouping of MENA
countries, highlighting achievements and areas in need of reform.

It was decided to include in the leading group in legal development within the MENA region such
countries: Qatar, Saudi Arabia, the United Arab Emirates (UAE), Bahrain, Kuwait, and Oman. These
nations are at the forefront of legal modernization and development. They are characterized by com-
prehensive legislative frameworks, independent judicial systems, and quite high adherence to human
rights principles in the above-mentioned region. Economic regulations are well developed and could
serve as a good example to other countries in the region. Legal systems of these countries are modern
and keep up with the times. Cultural and religious contexts are respected in the legal frameworks of
these countries too. Leading countries in terms of legal development are providing valuable models
for other countries in the region. UAE, Qatar and Saudi Arabia are widely recognized for their recent
proactive efforts in legal modernization.

Qatar has implemented significant reforms to align its legal framework with international stand-
ards, particularly in labor laws and human rights protections (Viennikova, 2021). Qatar’s reforms
have been recognized by major human rights groups and United Nations organisations. This progress
makes Qatar the leader in the Gulf on labour reform as unlike others in the region, Qatar’s reforms
are genuine, long-lasting, and the product of years of careful planning (Labor Reform, 2022). The
abolishment of the Kafala system and the establishment of a minimum wage law shows how Qatar
successfully addressed long-standing labor issues during preparation for its global engagements, such
as hosting the FIFA World Cup 2022.

Saudi Arabia, under its Vision 2030 initiative, has focused on judicial reforms, including the codi-
fication of laws and the establishment of specialized commercial courts (Dhawi and Albaqami, 2017).
These efforts aim to improve legal certainty and attract foreign investment.

The UAE stands out for its innovative approach to legal development. It has created a dual legal
system combining Sharia and civil law principles, especially within free economic zones. A strong
legal system protects and encourages social and economic development that in turn comes about by
strong domestic and international investment. In the UAE, the rule of law is similarly a cornerstone
of its fast-paced ongoing social and economic growth (Crosse, 2023). The UAE has also prioritized
judicial efficiency by implementing digital court systems. Human rights reforms in the UAE have
been taking place gradually, but the last decade has seen the biggest changes (Schaer, 2021). The
country has made a significant commitment to gender equality. It is evident in reforms such as equal
pay for men and women in the private sector. Above mentioned achievements in legal development
brings the UAE to one of the leading positions in the region.

Kuwait has a well-established parliamentary system, offering a unique blend of democratic prac-
tices and traditional governance. The country’s judiciary is quite independent. There were some
recent efforts to modernize commercial laws in order to improve Kuwait’s economic competitiveness
(AlZumai, 2023).

Bahrain has a balance between preserving cultural traditions and working on legal modernization.
Bahrain has made progress in protecting women’s rights, including legislation to combat domestic
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violence and improve gender equality in the workplace. Also, progressive financial regulations pro-
vided an opportunity to become a regional hub for banking and investment. Bahrain’s legal system
has also been influenced by foreign legal systems, most notably those of Egypt and France. These
influences have brought diverse perspectives, enriching Bahrain’s legal framework with international
best practices and legal principles that align with its societal context (The Evolution of the Legal
System in the Kingdom of Bahrain, 2023).

After analyzing Oman’s approach to legal development we can say that it has gradual yet consist-
ent reforms. The Sultanate has a significant level of judicial transparency and efficiency. Specialized
courts and arbitration centers have been successfully established there. Oman has also gone through
labor reforms to enhance workers’ rights, including protections for migrant workers and improved
dispute resolution mechanisms. The state of human rights in Oman presents a complex picture. The
nation has undoubtedly achieved significant progress in terms of economic development and mod-
ernization. However, there are still pressing human rights concerns that require attention (ECDHR,
2024). Oman may not yet reach the scale of legal advancements like in Qatar or the UAE, but its
steady progress shows a commitment to aligning its legal system with international norms.

After research conducted on MENA countries based on the criteria mentioned in the beginning
of the article, the second group, which is progressing countries in legal development, were identi-
fied. This group includes Egypt, Jordan, Morocco, Tunisia, and Lebanon. These nations have made
considerable progress towards modernizing their legal frameworks. They are demonstrating substan-
tial efforts in judicial reform, human rights protection, and regulatory development (Shalhoub and
Henderson, 2007). They have not yet reached the level of legal advancement like in leading countries,
but ongoing reforms and initiatives strive for progress.

The Egyptian legal system is built on the combination of Islamic (Shariah) law and Napoleonic
Code, which was first introduced during Napoleon Bonaparte’s occupation of Egypt in 1798 and
the subsequent education and training of Egyptian jurists in France (Abdel Wahab, 2019). Egypt
is actively pursuing legal modernization despite the complexities of its socio-political historical
background. The judiciary has undergone reforms aimed at improving efficiency and transparency.
Country has a focus on tackling corruption within legal institutions, however, it is not yet working
on the aiming level. Recent updates to family law and property regulations reflect an effort to address
societal needs. Egyptian legislators aim to adjust the current legal system with international stand-
ards. However, challenges remain in areas such as judicial independence and human rights, particu-
larly concerning freedom of expression and political dissent.

Speaking about Jourdan it would not be out of place to mention specialized courts. Family and
Jjuvenile courts have been introduced to address specific legal needs more effectively. Jordan is com-
mitted to protect women'’s rights: there are amendments to discriminatory laws and policies (Alqudah,
2024, p. 14). However, more work is needed to ensure full gender equality and developing human
rights in the country in general. The country has also prioritized some anti-corruption measures. It
demonstrates its dedication to building trust in legal institutions.

Morocco has made significant progress in modernizing its legal system to promote economic
development and human rights. A limited number of national and international scholars have exam-
ined the importance of judicial reform in Morocco and argued that the problem of inaccessibility is
combined with the inadequate performance of the justice sector (Eisenberg, 2011). This is mainly
due to the complex and multidimensional issues that are involved in analysing the performance of
Moroccan justice sectors. Diverse social norms, cultural values, the religious system as a legal source,
the legal structure, and scarcity of data have made any feasible evaluation of the performance of the
Moroccan justice sector extremely complicated (Lopez, 2014).

Tunisia stands as the Arab Spring’s lone success story ten years after those uprisings began. A will-
ingness to compromise, a weak security sector and a powerful civil society helped Tunisia’s transition
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to democracy survive its difficult early years (Grewal, 2021). The adoption of a progressive constitu-
tion in 2014 laid the foundation for developing human rights protections and judicial independence
(Zimbris, 2017). Tunisia has also taken significant steps to improve gender equality through legisla-
tive measures and public awareness campaigns. However, economic challenges and political instabil-
ity continue to hinder the full realization of its legal reforms (Salehi, 2021).

Speaking about Lebanon, it would be important to note that the country has introduced reforms
in commercial law and banking regulations to support its economy, particularly in response to
recent financial crises. Lebanon continued to fight with an economic and financial crisis that has
impoverished most of the population since 2019 (World Report 2024: Rights Trends in Lebanon,
2024). Advancements have been made in protecting freedom of speech and women’s rights, but
Lebanon still faces challenges in addressing systemic corruption and ensuring judicial independ-
ence. Human rights conditions in the country deteriorated in 2023 due to well known events in the
country.

The emerging group in legal development in the MENA region includes Algeria, Iraq, Libya,
Palestine, Syria, and Yemen. These nations face significant challenges in advancing their legal frame-
works, often due to political instability, economic struggles, and, in some cases, active conflict.
Despite the obstacles, they are making efforts to establish or rebuild legal systems to address funda-
mental societal needs. They are trying to lay the groundwork for future development, however it will
still take some time and effort.

Algeria's legal system is deeply rooted in French civil law traditions. Unfortunately, ongoing polit-
ical instability has complicated its efforts for modernisation. Recent constitutional reforms aim to
strengthen the judiciary and enhance the rule of law, however their practical implementation remains
quite limited. There are some efforts to address corruption and improve public trust in legal institu-
tions, but systemic challenges still present, especially in enforcing reforms and protecting civil rights.
(Ait Aoudia, 2024).

Iraq’s legal system is rebuilding after decades of conflict and instability. Judicial reforms have been
introduced to improve efficiency and Iraq’s legal system, but it is still a very challenging task after a
long period of instability. Judicial reforms have been introduced to improve efficiency and overcome
corruption, but the judicial system still struggles with independence and has some limits. There are
efforts to modernize commercial and property laws in order to attract foreign investment, but issues
such as corruption and political interference slows down the progress. Human rights remain a critical
area of concern, with widespread reports of violations requiring urgent legal attention. However, the
country remained fragile and deeply divided, and issues after the 2019 mass protests remained unre-
solved, including discontent with the current political system, failing public services, deteriorating
infrastructure, and rampant corruption. Violent repression of protesters and arrests of journalists cov-
ering protests continued in 2023 (World Report 2024. Rights Trends in Iraq, 2024).

Libya’s legal development is heavily influenced by its ongoing political issues and security chal-
lenges. It is difficult to implement consistent legal reforms there due to the country’s competing gov-
ernments and lack of centralized authority. There are some localized efforts to improve judicial access
and protect human rights by some global NGOs, particularly for internally displaced persons. In order
to achieve more legal progress it will require a stable political framework and more international sup-
port (Otman and Karlberg, 2007).

Palestine’s legal system operates under unique and complex circumstances due to the ongoing
occupation and fragmented governance. There are some efforts to develop legal institutions despite
challenges (Abu Drabi, 2023). It is focused on improving judicial system efficiency and addressing
human rights violations. However, limited resources and external pressures slows down this progress.
Some localized initiatives aim to modernize legal practices and enhance access to justice for margin-
alized populations (Shalbak, 2023).
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Syria’s prolonged civil war unfortunately has severely disrupted its legal system development.
There are significant gaps in judicial access and its enforcement. Although efforts have been made
to stabilize legal processes in government-controlled areas, these initiatives usually lack impartiality
and are significantly slowed down by ongoing conflict (Wilson and others 2021).

Yemen'’s legal system is one of the most fragile in the MENA region due to the ongoing conflict and
humanitarian crisis. Unfortunately, judicial institutions have largely collapsed in many parts of the
country. There are some efforts to address critical issues such as property disputes and gender-based
violence. Unfortunately, Yemeni women continue to face restrictions on their freedom of movement
in areas under Houthi control. International organizations have also played a role in supporting legal
aid programs and capacity-building initiatives. However, without a resolution to the conflict, substan-
tial legal development remains unlikely (World Report 2024: Rights Trends in Yemen, 2024).

Conclusions. By offering a structured approach to understanding the region’s legal diversity, this
study could be a base for practical applications and future scholarly contributions. Its findings under-
line the importance of continuous legal reform, contextualized to each nation’s unique circumstances,
as a cornerstone of stability and progress in the MENA region.

The author notes that the experiences of leading countries can serve as important examples for
others in the region. The experiences of leading countries, such as Qatar, UAE and Saudi Arabia, pro-
vide a blueprint for best practices that other nations in the region can adopt to improve their own legal
development. For example, the UAE’s implementation of specialized courts and free economic zones
to attract foreign investment shows how well-planned legal reforms can drive economic progress.
Progressing nations like Jordan and Morocco can adapt such strategies to overcome their own legal
challenges. Emerging countries such as Yemen and Libya, despite their difficulties with conflict and
instability, can use these insights to build stronger legal foundations. This new grouping empowers
knowledge sharing and collaboration, helping MENA countries modernize their legal systems and
contribute to regional development.

In the field of academic research, this grouping could be a foundation for future research, allowing
scholars to explore the relationships between legal frameworks and social, economic, and political
progress. Comparative studies using this framework can analyze the impact of legal reforms on gen-
der equality, economic growth, or judicial efficiency.

The results of this article could be used not only for further academic research. It could be used
also for policymakers and international organizations, such as NGOs and intergovernmental bodies.
For example, NGOs can use the findings to design programs to address specific legal gaps in emerg-
ing and progressing countries in terms of legal development.
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Abstract. The training of professional, qualified bachelors of musical art is relevant for art education.
One of the key components of this process is orchestral performance. It has been determined that orchestral
performance combines not only technical performing skills, but also the basics of musical interpretation and
ensemble playing. The purpose of the article is to reveal the role of orchestral performance in the process
of training bachelors of musical art. To achieve the goal of the article, the method of literature analysis and
comparative method were used. It is noted that the value of orchestral performance in the process of training
bachelors of musical art lies in the development of such skills as the enrichment of auditory representations,
the development of skills necessary for solo and ensemble playing. Orchestral playing requires a high level
of intonation mastery, rhythmic clarity, dynamic balance, synchronization of one's own part with others, the
ability to listen to the parts of other performers. Also, playing in an orchestra provides applicants with the
opportunity to master specific aspects of performance.

Key words: orchestra, performances, timbre, musical instruments, bachelors of musical arts.

Introduction. In the modern system of art education, an important role is played by the training of
professional, qualified bachelors of musical art. One of the key components of this process is orches-
tral performance, which contributes to the formation of technical, artistic, intonation skills, the assim-
ilation and practical use of music-theoretical, genre-stylistic knowledge and the corresponding skills,
the development of collective cooperation, creative thinking. Orchestral art in the modern art-his-
torical and pedagogical environment is an integral part of the process of professional instrumental
training of bachelors of musical art, which combines not only technical performing skills, but also the
basics of musical interpretation, artistic thinking and ensemble playing. It is worth emphasizing that
the key role of orchestral art is the development of musical skills and knowledge. The pedagogical
component of orchestral performance contributes to the technical improvement and development of
ensemble playing of bachelors of musical art. Such opportunities as ensemble playing, interpretation
of a diverse repertoire, stage experience, which is extremely important for further realization as a
performer — all this can be obtained thanks to playing in an orchestral ensemble.
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Orchestral performance is a musical activity that combines the individual skills and abilities of
Bachelors of Music into a single whole. Playing in an orchestral ensemble helps them realize the
importance of ensemble playing, musical communication. And also to master the musical repertoire
of different genres, styles, composers, and discover previously unknown creativity. The above deter-
mines the relevance of studying the role of orchestral performance in the process of training Bachelors
of Music.

Materials and methods of research. The methodological basis of the article was formed by such
general scientific methods of cognition as the analysis of scientific and methodological literature,
which allowed us to determine the main aspects of the training of bachelors of musical art in the field
of orchestral performance, to study the history of orchestral performance; as well as the comparative
method, which allowed us to compare various aspects of orchestral performance in the pedagogical
plane. The purpose of the article is to reveal the role of orchestral performance in the process of
training bachelors of musical art.

The results and discussion. The orchestra, as a musical group, is a space for the creative reali-
zation of the performing potential of bachelors of musical art, which allows for a detailed study of
the interaction between various musical instruments, their timbre color, and intonation features. The
study of orchestral parts provides students with not only impeccable mastery of their own instrument,
but also deep theoretical knowledge, which includes an understanding of musical genres and styles,
the features of musical forms, and the ability to interpret musical works. Orchestral performance is
an important stage in the process of becoming a professional bachelor of musical art, which in turn
involves not only technical mastery of the instrument, but also developed musical abilities, artistic
expressiveness, and the ability to work in a team. As noted by O. Ilchenko, «orchestral performance
is one of the most advanced and effective means of reproducing works of musical art». According to
the scientist, «it was formed under the influence of a significant number of historical-evolutionary and
socio-artistic factors that reflect the objective process of the progressive development of civilization,
artistic and spiritual culture, the formation of artistic thinking, the improvement of types, forms and
means of musical performance» (Ilchenko, 1996, p. 1).

From the musicological literature we learn that the kaleidoscopic sound of musical instruments,
their timbre spectrum is combined into a synergistic system called an orchestra. Since ancient times,
people have observed how the sound of musical instruments affects human mood. And at the same
time, it can be emphasized that the joint play on several similar instruments not only enhances the
brightness of the sound, but also causes a psychological effect on a person. Therefore, it can be traced
that gradually with the emergence of the first instruments and the perception of music by humans,
the first associations of musicians began to emerge, who accompanied ceremonial events and rituals
with their play. In each of the primitive cultures (Mesopotamia, Ancient Egypt, China, Greece and
Rome) there are references to collective music-making. In primitive society, musical ensembles were
an important component of cultural and social life. The very use of simple musical instruments, the
improvisational nature of performance and collective music-making all determined the features of
primitive musical practices. It is the study of these aspects through archaeological, anthropological
and ethnographic methods that allows us to understand more deeply the evolution of music, instru-
ments and the role of music in the life of primitive human communities.

The term «orchestra» first appeared around the VIth century BC in Ancient Greece, but had a
completely different meaning. Various instruments, such as the lyre, cithara, aulos and percussion,
were used to accompany performances in Greek theater. And already during the Roman Empire,
the orchestral area became a place for stage effects and for depicting theatrical sea battles. Usually
large ensembles were used, in which flutes, trumpets and other musical instruments of the time were
played. The Middle Ages were not a time of the heyday of musical instruments, since most of the
musical works of that time were written for the voice, and instruments were used mainly for accom-
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paniment. In Western European culture, a group of musicians was called a chapel, and this name was
also associated with a specific place where music was performed. First, church chapels were formed,
and then court chapels. In medieval Europe, music was an integral part of the services held in the
church. The basis of the repertoire of choirs and instrumental ensembles were religious works, such
as motets and masses. Instrumental groups of that time usually consisted of various wind and string
instruments. There were also folk chapels, in which amateur musicians played mainly. These chapels
were a mass phenomenon, although such chapels could not compete with church and court chapels,
they had a significant impact on great composers and European culture as a whole. In medieval
Europe, initially there was no division into vocal and instrumental music. The fact is that the main one
was the Christian church, and instrumental music developed only as an accompaniment. Therefore,
the first chapels included both vocal and accompanying musicians.

Gradually, the term «orchestra» begins to appear in different parts of the world. Thus, in Italy the
term «orchestra» has always been the property of instrumental music, not vocal music. The Italians
borrowed this term from the Greeks. The first Italian orchestras began to emerge in the 16th—17th cen-
turies, just as the opera genre emerged. Due to the popularity of the opera genre, the word “orchestra”
spread very quickly throughout the world. J. Spitzer & N. Zaslaw (Spitzer & Zaslaw, 2004) expressed
a firm belief: the early orchestra is only an ensemble due to the lack of a clear structure and standardi-
zation of the composition. J. Stauffer had a different opinion regarding the emergence of the orchestra.
In particular, he believed that the orchestra emerged in the middle of the 18th century, noting that
only the classical orchestra is «really the first type of ensemble that we can call an orchestra without
hesitation or qualification» (Stauffer, 20006).

The Renaissance was the heyday of instrumental music. Composers increasingly began to turn to
the instrumental genre, thereby replenishing the repertoire with instrumental and ensemble works. It
was during the Renaissance that the first ensembles with a permanent composition began to appear,
which became the prototype of orchestras in the future. Among the popular instruments of that time,
it is worth noting the viola, lute, and block flute. Orchestras of the Renaissance, Baroque orchestras
were mainly court or church. Their purpose was to accompany religious services or to satisfy and
entertain those in power. In the 16th—17th centuries in England, there was another, specific name for
an orchestra, usually a small one — «consorty. Later, the word «consort» fell out of use, and the con-
cept of chamber music appeared in its place.

Baroque art by the end of the 17th century was increasingly luxurious. The theater opera orchestra
has always been a kind of creative laboratory for composers — a place for various experiments, in par-
ticular with unusual instruments. For example, at the beginning of the 17th century, C. Monteverdi
introduced a trombone part to the orchestra of his opera «Orpheus», one of the first operas in history,
to depict the Furies. The Royal Orchestra «24 Royal Violins» at the court of Louis XIV was created by
J.-B. Lully in France. It became the first professional group in Europe, which significantly influenced
the general development of orchestral music. At the same time, under the influence of composers such
as G. Schiitz and J.S. Bach, orchestral music developed in Austria and Germany. Orchestras began to
form at princely courts and in churches that performed both religious and secular music.

The opera orchestra was also closely related to the meaning of timbre. Its emergence and func-
tioning in different countries was different. In particular, in Italy, vocals were more important, so
the orchestra played an accompanying role. In the ballet art of France, the orchestral interlude was
traditional. S. Borodavkin wrote that «in addition to the ballet orchestra in France, there was a brass
band, the basis of which was oboes, even before the 18th century» (Borodavkin, 2011, p. 104), noting
the long-standing traditions of orchestra formation in this country. So, paradoxically, the opera genre
in France stimulated, rather than hindered (like in Italy), the formation of an independent orchestra.

Composers of the 17th and 18th centuries consciously recorded only part of the information related
to the future performance of the work; phrasing, nuance, articulation and especially exquisite deco-
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rations — an integral part of the Baroque aesthetics — all this was left to the choice of musicians, who
thus became the composer's creators, and not simply obedient executors of his will.

The formation of the modern symphony orchestra can be called the era of Classicism. It was at this
time that the foundation of the orchestra structure was laid, which has survived to this day. The father
of the symphony and string quartet is considered J. Haydn, who developed structures that in the future
served as a standard for symphonic works.

Note that the orchestra is a phenomenon influenced by the development of social thought. In this
regard, it is important to note the role of philosophy. Researchers used the word “thinker” not only
in relation to philosophers, but also to composers: «Berlioz is an outstanding orchestral thinker»
(Leibowitz & Maguire, 1960, p. 28), J. Brahms — «a thinker without a search for picturesqueness and
with a separate power of dignity» (Louvier & Castanet, 1997, p. 28). The involvement of «philosoph-
ical» terminology in musical research became another confirmation of the synthesis of philosophy
and art. Social events of the 1830s and the late 1840s in France changed the worldview of composers
and the image of a musician, the combination of composer-performer, composer-conductor. The phi-
losophy of the Enlightenment, which prevailed in the 18th century, changed the tonality of musical
art. E. Kant, a representative of the philosophy of the Enlightenment, who carried out modulation
in another era. S. Korobetska noted that the classical orchestral style «organically grows out of the
philosophical ideas of the Enlightenment, directed against the old social order, the old worldview, and
therefore the artistic worldview» (Korobetska, 2011, p. 183).

Based on the ideas of E. Kant, the philosophy of Romanticism was formed in Germany at the
turn of the 18th and 19th centuries. Its representatives were the philosophers and writers of the Jena
School (V. G. Wackenroder, Novalis, the brothers F. and A. Schlegel). They defined themselves as the
basis of self-knowledge, in which the creative personality is the most important. This contributed to
the strengthening of the role of national culture.

The spread of the orchestra was facilitated by the construction of concert halls in London and
Paris, Leipzig and Hamburg at the end of the 18th century, and the popularity of private orchestras
increased. According to E. Dolan considered the end of the 18th century to be a turning point in the
history of music, ushering in «the era of the rise of the orchestra» (Dolan, 2013, p. 159). Thus, phil-
osophical ideas had a significant impact on composers’ understanding of musical art and their views
on the functioning of the orchestra.

In the modern sense, an orchestra is a collective of musicians united to perform musical works.
O. Ilchenko defines: the unification into a certain organic integrity of a large number of various musi-
cal instruments; the presence of orchestral groups formed on the basis of related or relatively related
instruments; the presence of a large range that actually covers the entire musical range; the presence
of maximum dynamics; dynamically balanced sounding of orchestral groups, the presence of a large
number of related and contrasting timbres; the possibility of rational selection, contrast and coordi-
nation of timbres, the creation of new timbres; the ability to simultaneously reproduce a significant
number of various metrorhythmic patterns; the presence of technical capabilities for performing the
most complex musical text; the presence of a large number of methods and techniques of sound
extraction and sound management (Ilchenko, 1996, pp. 23-24).

To the signs of a musical and instrumental collective T. Plyachenko includes the following: 1) the
common goal of mastering the skills of orchestral and ensemble performance in the process of joint
performance of orchestral and ensemble works); 2) joint activity (educational, concert-performance),
aimed at achieving a specified goal, 3) creative traditions (adherence to a certain performance man-
ner, specific sound, repertoire, etc.; features of preparation and holding of concerts, competitions,
festivals, master classes, cultural and educational events, academic concerts, tests, exams, etc.):
4) specific and typical characteristics (determined by the quantitative and qualitative composition of
the orchestra or ensemble, for example, a chamber string orchestra, an ensemble of woodwind instru-
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ments Tosho): 5) stylistic and genre characteristics — performance of instrumental music of a certain
style (academic, folk, pop, etc.), genre (symphony, concert, suite, sonata variations, medley, etc.),
direction (ancient, modern; baroque, romanticism, impressionism: pop music, rock music, jazz-rock,
country, folk, etc.) (Plyachenko 210, p. 30).

At different times, the orchestra had a significant impact on the development of performance. It
is also worth mentioning the constructive changes in wind instruments. This was facilitated by the
reform of T. Boehm in the 30s of the 19th century, which concerned woodwind instruments, and
the revolution of the 40s—50s of the 19th century, which concerned the group of brass instruments.
Constructive changes in instruments led to an increase in their expressive capabilities, the person-
ification of timbres, and an increase in the role of the solo. «One of the most important features in
the evolution of orchestral thinking is the hitherto unheard-of emancipation of wind instrumentsy,
R. pointed out. Leibowitz (Leibowitz & Maguire, 1960, p. 11). Some instruments were used for the
first time. In particular, the piccolo flute was used by H. Gluck in the opera «Iphigenia in Tauris»
(thunderstorm scene). The classics used this instrument extremely rarely, except for L. Beethoven
(the fourth movement of the Sixth Symphony, the coda in the»Egmont» overture, etc.).

Each of the musical instruments has its own unique sound characteristic, which is determined by
their timbre. Timbre combinations in the orchestra allow composers to create various colorful sound
effects. For example, the combination of string and wind instruments allows you to create a warm,
rich, sensual sound.

The orchestra occupies an important place in modern musicology and pedagogy, playing a key role
in the development of musical knowledge and skills. In musicology, the orchestra serves as a valu-
able object for studying the historical, theoretical and performance aspects of music. In pedagogy,
the orchestra is an indispensable tool for training musicians, contributing to their technical improve-
ment, the development of ensemble skills and the expansion of musical horizons. Participation in the
orchestra provides musicians with the opportunity to work in a team, interpret a wide repertoire and
gain stage experience, which is important for their professional growth and creative development.

The value of orchestral performance in the process of training bachelors of musical art is that it
provides a comprehensive development of skills necessary for a professional performer, such as the
development of technical skills, enrichment of auditory representations, development of skills nec-
essary for solo and ensemble playing. Also, playing in an orchestra provides an opportunity for stu-
dents to master specific aspects of performance that cannot be fully mastered in individual practice.
As N. Mozgalova notes, «along with the development and improvement of the necessary performing
knowledge, skills and abilities, the problem of developing the personality of a future music teacher,
forming his motivation to achieve success in educational and professional activities becomes signifi-
cant» (Mozgalova, 2011, p. 1).

One of the key aspects of orchestral performance is the feeling of ensemble integrity and commu-
nication. Students learn to listen to each other, not only in intonation, dynamics and rhythm, but also
have to pay attention to the individuality of timbre sound, which in turn allows musicians to work as a
whole organism. Orchestral playing contributes to the development of auditory sensitivity, the ability
to quickly respond to dynamic, agogic changes, and phrasing.

Performing orchestral parts always requires from the orchestrator a high level of technical skill,
precise observance of the metro-rhythm, purity of intonation. In the process of orchestral playing,
students develop a certain discipline, which in turn is reflected in the organic and harmonious sound
of the orchestral work.

Since the orchestral repertoire is quite diverse and covers a wide range of styles, genres and eras,
from classical symphonic samples to works by contemporary composers, students have the oppor-
tunity to familiarize themselves with the peculiarities of performing music of different eras, which
includes such concepts as articulation, stroke, melismatics, and sound management. «The acquired
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theoretical knowledge is practically applied when playing a musical instrument» (Mozgalova &
Novosadova & Luchenko & Sokolova, 2023, p. 66).

It is important to begin work on a musical work with its analysis. It is worth remembering the his-
tory of its writing, the facts, and events that the composer laid down as its basis. It is also worth ana-
lyzing the main provisions of the author's creative style and analyzing their embodiment in this musi-
cal composition. It is advisable to listen to different performances of the orchestral work. Analyze the
means of musical expression, tempo, dynamics, and other terminological designations. The next stage
is to work on the parts of the orchestra members, musical images. It is worth playing and listening to
individual orchestral parts, their combination in the orchestral sound. It is worth separately analyzing
the melody as the carrier of the main idea of the musical work, determining its melodic and rhyth-
mic originality. Analyze the harmonic plan, coloristic qualities of harmony. It is worth analyzing the
nature of the movement of each voice, differentiated nuance. It is also worth analyzing the form, the
features of all parts, the dynamics associated with the form, determining the location of the main and
local climaxes and their significance for the content of the work. It is important to note that classes
in the orchestral class are also aimed at developing the analytical skills of bachelors of musical art,
understanding the melodic, harmonic, and polyphonic basis of the work, and texture. Performance
skills are acquired in the process of studying the elements of the musical text and mastering the tex-
ture of the musical work found in orchestral parts, the coherence of the strokes and dynamics of all
orchestral parts.

Since the vast majority of orchestral works are large in structure, orchestra players need to learn to
think on a large scale and in a complex way. Students should be aware of the need to understand the
drama of the work, the development of themes and the interaction between different orchestral parts.
Playing in an orchestra, in addition to the technical side, also teaches musicians stage endurance, the
ability to control their emotions and work for a long time in a high concentration mode. «It is worth
noting that performing and instrumental skills are realized during a concert performance. Its success
is determined by the performer’s ability to convey an artistic image, emotional state, compliance with
the genre and style, as well as technical skills. A public performance is the logical conclusion of per-
forming and instrumental training, technical work, rehearsals» (Seleznyov & Kshyvak & Novosadov,
2024, p. 104).

Rehearsals in orchestral performance are one of the main components of the process of preparing
for the performance of musical works. Regular rehearsals allow students to systematically work on
improving their orchestral playing skills. The specificity of playing in an orchestral ensemble is that
it is important not only to skillfully perform one's part, but also to listen to other orchestra members,
coordinate dynamic shades, articulation, agogic deviations. It is during rehearsals that students work
on ensemble interaction, learn to feel the unity of the collective, which is the basis of orchestral
performance. In large ensembles, it is important to learn to adapt their sound to other instruments in
order to achieve a balanced sound of the entire ensemble. Rehearsals allow orchestra members to feel
each other, polish details and achieve harmonious sound. In addition to collective rehearsals, it is also
important to pay attention to independent work: work on intonation accuracy, meter-rhythm, timbre
color.

Orchestral performance covers works of different styles and eras, which allows students to expand
their knowledge and master the stylistic features of performance. Its initial stage is playing in small
ensembles, which later moves to a full-fledged orchestra. In addition to practical mastery of musical
compositions, great attention is paid to the analysis of the score, the features of expressive means, and
the artistic content that the orchestra must convey.

The process of orchestral performance creates opportunities for the professional growth of bach-
elors of musical art. In particular, the orchestra requires a high level of intonation mastery, rhythmic
clarity, dynamic balance, synchronization of one's own part with other musicians, the ability to lis-
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ten to the parts of other performers, take into account their features and coordinate one's actions to
achieve a harmonious sound.

It is worth noting that the main aspect of orchestral performance is joint compliance for the result.
In the orchestra, each of the orchestra members has his own place and role in the musical fabric, at
the same time being part of the overall ensemble sound. It is through collective performance that the
student develops such musical abilities as auditory attention, the ability to adapt his sound, and to
quickly respond to tempo and dynamic changes during the performance of musical works.

It is also worth emphasizing that the performance of works by different composers and eras allows
students to master the stylistic features and principles of interpretation, contributes to the ability to
convey the emotional content of music through individual and collective performance. It is important
that orchestral practice gives students experience working in conditions of stress associated with con-
cert performances, which helps them adapt to stage activities.

Orchestral performance in the process of training bachelors of musical art faces a number of prob-
lems. Among them: lack of time to work on new repertoire, lack of original instruments that are
written in the score, lack of solid motivation for orchestral playing. To overcome these problems, it is
advisable to integrate orchestral practice with the disciplines of the music theory cycle, involve bach-
elors of musical art in concert activities, and introduce digital technologies into orchestral practice.

Conclusion. Orchestral performance is an integral part of the process of training Bachelors of
Music, as it allows you to master a wide range of skills and abilities necessary for further realiza-
tion of yourself as a performer. Orchestral performance helps everyone to reveal themselves as a
performer, contributes to further professional growth, the formation of professional competencies of
future Bachelors of Music, such as intonation, rhythmic accuracy, ensemble playing skills, the ability
to collective interaction, which are important for successful professional activity. The performance
of orchestral works contributes to the development of emotional depth and the ability to artistically
interpret musical material. We also note that orchestral performance contributes to the possibility of
using theoretical knowledge acquired during training in practice. Therefore, orchestral performance is
an important factor in the formation of comprehensively developed, professional Bachelors of Music.
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Abstract. The features of distance learning as one of the forms of modern education are analyzed. The
research methodology consists in the use such methods as analysis, systematization and generalization of
theoretical sources, comparison of traditional and distance learning, generalization of features of distance
learning. Many scientists were interested in studying the features of distance learning. It was determined that
in the conditions of the global Covid-19 pandemic and martial law in Ukraine, the need to implement distance
learning and develop its methodical system became urgent. It is emphasized that distance learning is one of the
forms of the educational process, which is implemented with the help of the use of information technologies
at the physical distance of the teacher and students of education. Distance learning criteria are considered,
including the popularity of information technologies today, scalability, convenience, and cost-effectiveness.

Key words: distance learning, principles of distance learning, information and communication technologies,
Internet technologies, implementation of distance education.

Introduction. The rapid development of technology and science, the Internet of possibilities
allows studying various scientific fields, introducing new forms of education that correspond to mod-
ern times. The use of digital technologies in education has been updated by the Covid-19 pandemic,
ensuring the safety of students in wartime conditions. In the context of such difficult conditions, main-
taining the continuity of the educational process is possible under the condition of distance learning.
At the same time, the development of technology and science became an impetus for the study of
information technologies and the introduction of distance learning. Distance education makes it pos-
sible to present educational information in the synthesis of graphics, video, sound, various interactive
systems, and multimedia equipment. The basis of distance learning is global and domestic method-
ical experience, the use of modern technologies. «Modern trends — speed and mobility, transition
to a digital economy, globalization and development of education without borders, digitalization of
production and society, use of ICT to meet human needs in constant updating of knowledge and skills,
acquisition of new competencies» (Vorotnikova, 2022, p. 27).
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The pandemic of the corona virus disease opened mass access to information technologies, and pre-
sented how it is possible to combine the methods and techniques of teaching acquired over the years
with new, modern information technologies. It was not easy, but nevertheless, everyone was inter-
ested in solving the question of how to continue existence online. The development of the Internet,
devices (smartphones, tablets, laptops) made it possible to study from anywhere in the world.

The emergence of such platforms as Coursera, Prometheus Prometheus offers courses from leading
universities. It is worth noting that distance learning as an independent component of education was
formed at the end of the last century. The implementation of distance education in Ukraine is deter-
mined by such normative documents as the Regulation on distance education, approved by the order
of the Ministry of Education and Culture of April 25, 2013 number 466 (Ministry of Education and
Science of Ukraine (2013), the Concept of the Development of Distance Education in Ukraine (The
concept of distance education development in Ukraine, 2000) the Law of Ukraine «On Education»
(Verkhovna Rada of Ukraine, 2017). Significant resources of information and communication tech-
nologies of distance learning actualize the training of students in accordance with their tasks. The
spread of information technologies and the need to continue the educational process in remote areas
determined the need for distance education in domestic practice. At the same time, there are obstacles
to the wide implementation of the distance learning system. In particular, there are no methods of its
organization. Virtual classrooms, interactive whiteboards, video conferencing and online simulations
increase the effectiveness of learning. Students learn to independently plan time, complete tasks and
analyze results. Distance learning develops digital literacy, self-organization skills, which are criti-
cally important in the XXI century. Distance learning allows you to quickly acquire new knowledge
and skills. J. Tondor notes that there is a certain gap between technicaland pedagogical skills among
teachers, teachers feel the need for training in methods of using digital technologies (Bykov, 2011).

Materials and methods. The purpose of the article is to analyze the features of distance learning
as a means of organizing the educational process. The task of the research: to analyze the approaches
to the definition of the concept of "distance learning"; outline the features of distance learning. To
achieve the goal of the research, such methods as analysis, systematization and generalization of
theoretical sources, comparison of traditional and distance learning, generalization of features of
distance learning were used.

Many scientists were interested in studying the features of distance learning. Peculiarities of
the distance learning implementation process have been studied by scientists such as V. Bykov,
V. Kukharenko, N. Syrotenko, O. Rybalko, Yu. Bogachkov, O. Andreev, V. Kuharenko and
others. The issue of training future teachers in the conditions of distance learning was considered
by A. Kuzminskyi, O. Kuchai, O. Bidoyu, A. Chichuk, T. Kuchai, R. Gurevich, M. Kademiya,
M. Kozyar, O. Bondarchuk, N. Mozgalova, A. Martyniuk, L. Gavrilova and others. In the works of
the named authors, the peculiarities of the implementation of information technologies in the training
of students of various specialties are considered. Foreign researchers Ch. Wedemeyer, B. Holmber,
O. Peterson consider distance learning in the context of the philosophy of constructivism and define
communication as the basis of distance education. At the same time, issues of distance learning
technologies remain insufficiently studied.

Results and discussion. The state of modern education is controversial and complex. Expanding
the opportunities of the educational sector requires radical changes and the search for new ways
of its renewal. Thanks to the «release» of training programs on the Internet, the term eLearning —
«electronic training» appeared. E-learning refers to its form, in which those who are taught and the
teacher are distant from each other in space, and when working on educational material, I use Internet
services. Another name for such an education scheme is distance learning. «Digitalization of society
promotes active implementation of information and communication technologies in the educational
process, teachers' interest in using them during lessons a variety of digital tools and online resources,
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which in its own the first step is the development of modern methods and pedagogical technologies,
which are based on the systematic application of digital technologies, and the corresponding training
of teachers for their implementation» (Vorotnikova, 2022, p. 39).

In modern science, there is still no unified definition of distance learning. There are many approaches
to the interpretation of this concept. The term «distance learning» was fixed in 1982 — the name of
the International Council for Correspondence Education was changed to the International Council for
Distance Learning. By distance learning, P. Luzan understands «a synthetic, integral, humanistic form
of learning, which is based on the use of a variety of traditional and new information technologies and
their technical means». At the same time, «the learning process is not limited in space and time and
does not require the constant, mandatory presence of students in a specific educational institutiony
(Luzan, 2003, p. 85). Distance education is defined by O. Anishchenko as «education implemented
with the help of distance learning» (Anishchenko, 2014, p. 261). In Clause 1.2 of the «Regulations
on distance learning», distance learning is defined as «an individualized process of acquiring
knowledge, abilities, skills and ways of cognitive activity of a person, which takes place through the
mediated interaction of remote participants of the educational process in a specialized environment,
the functioning of which is carried out on the basis of modern psychological and pedagogical and
information and communication technologies» (Ministry of Education and Science of Ukraine, 2013).

Scientists note that the requirements for a teacher in distance learning differ from traditional ones.
Practice shows that teachers working remotely must have universal training: master information tech-
nologies, be able to develop strategies of subject interaction between participants in the educational
process, and also increase creative activity and their own qualifications. For example, lectures are a
small part of the educational process. The main role belongs to the independent work of the students
of education, their performance of practical tasks based on the acquired theoretical knowledge.

Distance learning is characterized by cognitive motivation. Its basic elements, first of all, are
network computer technologies that allow applications located in geographically separated places to
interact and provide access to them by remote users. For full distance learning, file sharing, e-mail
sending, audio and video conferences in online mode are possible. The use of information technol-
ogies contributes to the saturation of educational material, the motivation of teachers and students
of education to master modern technologies. «Distance learning involves the use of information and
communication technologies, the use of various media sources, electronic resources» (Mozgalova, &
Martinyuk, & Bondarchuk, 2022, p. 500).

V. Kukharenko notes that the necessary conditions for distance learning are:

—access to a computer;

—access to the Internet. If there is no such possibility, a case form is possible: when the student is
given a so-called «case» containing all the necessary educational materials and manuals;

—the desire to learn and the ability to work independently. This is very important, because the
effectiveness of the entire educational process depends on these two features (Kukharenko, 2001,
p. 46).

Distance learning, as one of the forms of the modern educational process, is carried out with the
help of information technologies at the physical distance of the teacher and students of education. At
the same time, the effectiveness of this form is possible thanks to the complex work of all participants
in the educational process, assimilation of the full volume of educational material, its consolidation,
independent work. The difference between traditional and distance learning is the technological basis.
However, if necessary, distance learning involves students visiting an educational institution, as well
as a combination of traditional and remote forms of learning, integration of known learning methods
at a new level.

One of the main advantages of distance learning is the independent work of students. At the same
time, its effectiveness is possible under the condition of maintaining their dialogue with the teacher.
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Education seekers get the opportunity to use information resources. Among them are audio and video
recordings, electronic manuals and textbooks, teaching and methodical materials, electronic libraries.
The world experience of distance education shows that with this organization of the educational pro-
cess, the dialogue between the teacher and the learner, and the performance of individual tasks, the
educational process is more effective. Distance education provides educational opportunities to every-
one. It allows you to meet educational needs and is socially useful in the social context, it increases
the intellectual and cultural level of the students of education. Distance education is of particular
importance for the correspondence form of training of education seekers. For example, students can
independently choose a course or several courses, get access to electronic educational resources and
study the material at a convenient time. In many educational institutions, media libraries are created
that store educational texts, presentations, audio and video recordings. The media library allows the
teacher to conduct classes of different forms — group or individual, organize independent work of
students. Thanks to such means of distance learning, a new learning environment is created in which
the student feels like an integral part of the team. And this, in turn, sharply increases the motivation
to study.

Educational institutions that use distance learning in their work can be conditionally divided into
two groups. The first group is represented by educational institutions that combine distance and tra-
ditional forms of education. In particular, some courses of the educational institution are transferred
to a distance form, while the credit and examination sessions are held in face-to-face format and vice
versa. The choice of a study course, classes with students, the transfer of control tasks and their veri-
fication, as well as the passing of intermediate and final exams are carried out via the Internet. There
are more and more such educational institutions every year. The second group includes educational
institutions in which the Internet is a means of communication. In particular, on the website of the
university, you can find the schedule of classes, educational programs, electronic library, etc.

In connection with the spread of distance learning, some teachers and scientists raise questions
about the completeness of the knowledge of the student of education, the formation of his profession-
alism under the condition of taking electronic courses. For example, is it possible to admit to work
a doctor who has mastered the profession exclusively with the help of electronic training courses?
Undoubtedly, we will not find an answer to this question. Therefore, some educational institutions
consider it possible to issue diplomas on the acquired qualification in some specialties only under the
condition of full-time study.

After analyzing the scientific sources, we will highlight the following distance learning criteria:

The popularity of information technologies today. This becomes the basis for the expansion of
forms of distance learning and the possibility of introducing new educational strategies.

Scalability. Information technologies with which students of education work are developing and
becoming more and more complicated. The educational process is saturated with various alternative
sources of information, programs, own web resources, which contributes to the mastery of educa-
tional material on a large scale.

Convenience. Distance learning allows you to master theoretical and practical topics at a conven-
ient time, without limiting the student to certain time limits.

Economy. Access to electronic materials, use of other electronic means are cheaper than traditional
forms of education.

An important feature of distance learning is interactivity. Information is provided in digital for-
mat — encyclopedias, handbooks, educational programs, interactive presentations, etc. It is worth
noting that such materials contribute to the activation of students as participants in the educational
process, and do not simply testify to their passive participation. We note that the types of presenta-
tions can be diverse. Traditional is a scripted presentation that uses slides, color charts, and graphs.
During the demonstration, you can make certain changes to the presentation process itself, use titles
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that contain additional information. The interactive presentation helps to find the necessary informa-
tion by the deepening method. Automatic presentation is a fully completed informational software
product that can be recorded on various types of media.

The scope of presentations can be very wide — consolidation of learned material, explanation of a
new topic. Examples of educational presentations can be:

— presentation-seminar;

— presentation for specialists;

— educational presentation.

The presentation-seminar is an introduction to new material or its comparative analysis. Also, this
type of presentation can be considered as one of the forms of education for distance learning students.
The presentation for specialists is the development of educational or thematic media. An educational
presentation can be:

a) a presentation with a script — used in laboratory, practical, seminar classes and provides an
opportunity to vary the educational material depending on the composition of the audience;

b) interactive — educational courses for independent study.

We will highlight the following forms of work during remote classes:

1. Synchronous forms — involve the simultaneous participation of teachers and students in the
educational process via the Internet (online lectures and seminars through the use of platforms such
as Zoom, Google Meet).

2. Asynchronous forms — students tasks independently or study the material at a time convenient
for them through video lessons, recorded lectures.

3. Individual work — discussion of issues with the teacher in chat or video communication.

4. Group work — work in chat rooms, modeling of cases.

5. Checking the level of acquired knowledge — testing.

It is worth emphasizing the use of Moodle, Google Classroom, Canvas, Jamboard, Google Drive,
OneDrive. The Google Class service helps in systematization, planning and comfortable conducting
of both online and asynchronous knowledge tests. There was an opportunity to record new material
and help return to it without losing data. Giant companies such as Google have focused their attention
on the development of educational software in recent years. It is worth noting Google Workspace
for Education, which includes tools based on cloud technologies, which are designed for secondary
schools, colleges and higher education institutions that use distance learning.

Google for Education tools work together to transform teaching and learning so that every learner
and teacher can realize their personal potential. First of all, it is worth noting Google Meet. This
service was created for video calling and video conferencing. One of the key features was to show
the desktop to other users. The next advantage of this service is that it is important to note that up to
250 users can be present in a video conference at the same time, which in turn makes it possible to
gather not just a class, but also an entire team of one or another institution to hold mass events.

One of the forms of distance learning is educational courses. In our opinion, to create an educational
course, it is advisable to choose a working group of five people: two course developers, a programmer
and two designers. When creating a course, it is worth taking into account the level of training of the
students, their computer skills. For this, it is advisable to conduct testing to determine the available
knowledge, the optimal form and content of the presentation of the educational material. It is worth
emphasizing that educational courses should be created on the basis of students' previously acquired
knowledge and not just repeat it, but ensure the availability of new information. The preparatory part
of the educational course is writing its text, choosing reference material, illustrations. The next stage
is the creation of a training program. It is worth noting the importance of visual material that will
help students master the content of the educational course. It includes illustrative fragments, audio
and video fragments. When working with the text of the training course, it is necessary to perform its
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structuring with the determination of the exact list of all the necessary topics that should be covered
in this course. The creation of this or that section should correspond to the purpose of the course, its
tasks, the acquisition of skills and knowledge of students. The text of the educational course should
be edited. The final edited text will turn into hypertext. In parallel with writing the text of the course,
its multimedia component is created: animation, audio and video fragments, illustrations. The course
text should contain references to concepts, topics, sections or concepts, illustrations, audio and video
fragments, graphics, diagrams, etc.

The main stage of creating an educational course is defined by the authors as the work on its cre-
ation. Note that the form of writing educational material must comply with the laws of scientific style.
Excessive text or graphic material should be avoided. Special attention should be paid to the back-
ground and color of the text. Therefore, the background should be light and plain, the color of the text
should be dark. The main requirement for a font is its readability. The typeface, small fonts should
be limited. When using graphic images, it is worth remembering about graphic formats, which will
reduce the total volume of the educational program. It is worth using animation that has the ability to
demonstrate the movement of objects and allows you to convey to the viewer the visual expression
of text and sound fragments. Software and technical complexes of computer video editing are used
to create video fragments. It is advisable to use Macromedia Flash (Server), Adobe Premiere, Ulead
Media Studio.

It is also worth using sound effects in the form of phrases spoken by an announcer, dialogue between
different characters, or an audio or video fragment. Don't neglect software that helps you create
different sounds. Among the means of creating educational courses, the following are highlighted:

— Macromedia Flash — for creating animation fragments;

— Macromedia Fireworks a Freehand — editors for creating graphics;

— Macromedia DreamWeaver — for creating hypertext content for the introductory course.

Dividing the course into topics, creating hypertext links is the final stage of creating educational
courses. After that, the course is tested and refined. It should be noted that in the process of studying
the educational material, it is important to evaluate the intermediate results and, in accordance with
them, correct the educational process. It is important to analyze the text from the standpoint of its
content, qualitative description of the content of the educational material. Solving this issue is possible
if clear educational goals and a hierarchical presentation of the material are defined. In particular, the
hierarchical presentation of the material involves the relationship between different concepts, their
arrangement according to the degree of complexity. It is also worth considering different types of
educational activities. Among them are reproduction, memorization of the studied material, learning,
recall, understanding, synthesis, evaluation. In particular, recall, memorization, and reproduction
refer to specific facts or theories. Learning involves the reproduction of educational material,
methods and facts. Understanding consists in studying and operating the rules, facts, principles of
educational material, interpreting schemes of graphs and charts. Synthesis consists in the ability
to combine knowledge from different areas, combine elements into a single whole, generalize the
material. Evaluation involves determining the logic of building the educational material, the meaning
of this or that concept, statements in accordance with the criteria. The assessment components are:
outlining the goals of the educational process, tasks for checking their achievement and evaluating
their achievement. Tasks to check their achievement can be created in the form of tests. Tests make
it possible to assess the knowledge of students with the help of statistical methods in the distance
learning system. They can include concepts, theories, laws, connections between objects. In order for
the tests to reveal student achievements, the tests must meet the following requirements:

— compliance of the content of the test with the studied material;

— simplicity and clarity of questions;

— compliance with the knowledge control test.
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The sequence of creating tests is as follows:

— determination of educational material from the chosen subject;

— creation of tests in draft form,;

— correction of tests;

— analysis of created tests.

Conclusions. The modern period of education development requires a review of the content of
educational programs, the use of computer technologies in education and, accordingly, a transition to
electronic textbooks and methodical materials. Distance learning, which is the main educational link
of modern times, involves the wide use of information technologies, electronic media, and Internet
networks. A component of distance education is the independent work of students under the guidance
of a teacher. In our opinion, distance learning has a positive effect on the quality of the educational
process and improving learning outcomes. Distance learning is a powerful tool that allows for a
broader education. A flexible study schedule allows students to study at a time convenient for them
and to carry out this process from anywhere in the world. It is also important to take into account that
distance learning requires a high level of self-discipline from students. It is important to balance the
advantages and disadvantages of distance learning and find the optimal approach to learning that will
take into account the individual needs and capabilities of each student.

Distance education has become an important tool in the modern education system. Students can
choose a convenient time and pace of studying the material, which allows them to effectively combine
studies with work and other matters. The use of digital platforms allows taking into account the needs
and capabilities of each student. Distance classes are provided with multimedia materials, interactive
tasks and access to a wide range of sources, which contributes to better assimilation of knowledge.
Despite its advantages, distance learning has a number of challenges. For example, insufficient level
of digital literacy of students and teachers, lack of access to fast Internet. At the same time, distance
education is a powerful tool for improving the organization of the educational process, promotes
effective assimilation of knowledge. It takes into account the challenges of modern times and promotes
work on overcoming them.
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