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THE QUESTION OF THE CONCEPTUAL DIFFERENCE
BETWEEN REGULATORY AND PROTECTIVE CIVIL
RELATIONS. TEMPORAL FACTORS

Guyvan P. D.

INTRODUCTION

Subjective substantive law in the process of its implementation
simultaneously implements several general civil principles. Among them —
the most important of the inherent functions of civil law: regulatory and
protective. Accordingly, regulatory and protection law are integral parts of
legal law. Thus, relations mediated by substantive law may be regulatory or
protective in nature, and regulatory and protective legal relations are
interdependent and have a close relationship. Regulatory are the relations
through which the order of correct, proper behavior of the subjects of civil
relations is established, they are aimed at achieving a certain positive result’.
Protective relations are aimed at protecting what has been achieved, they
provide a legal opportunity to stop the violation of subjective law, eliminate
the negative consequences of such a violation®.

Civil law relations of their participants may be carried out only on the
basis of regulatory norms, if the activities of persons in the field of civil
circulation are lawful. In other words, regulatory is a legal relationship under
which the normal substantive and legal interaction of its participants. In fact,
such a relationship is a legal relationship between the parties to civil
relations, which is determined by the rules of civil law and is designed to
ensure the realization of rights and responsibilities. The authority due to the
authorized person is exercised by him / herself independently or by taking
the necessary actions by the obligated entity. For example, under a contract,
one party (the contractor) must perform certain work for the customer, and
the latter must accept and pay for it. The activities of each of the parties to
the agreement, if it takes place within the lawful conduct specified by law or
contract, are mutually expected and therefore normal. But, despite the
normal course of regulatory relations, their content includes certain
requirements of the authorized person and the responsibilities of another.
Such claims, which do not have a claim, are not subject to the statute of
limitations. And the possibility of coercive measures provided for in the
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agreement is abstract. Therefore, the probability of coercion has the form
of only an objective possibility, so it is not part of the content of the
regulatory relationship.

In scientific research, the relationship between regulatory and protective
legal relations, in particular, regarding their temporal characteristics, has
been covered in the works of numerous scholars. In these works, the study of
the content of the relationship at the level of creditor — debtor in different
states of interaction, including the phase of the offense and determining the
legal status of counterparties. An analysis of the temporal component of a
person’s right to perform their own productive actions and demand the
necessary behavior from the counterparty within the regulatory and
protective relationship. However, the urgency of the issue remains
significant. In particular, the description of regulatory and protective powers
as a cause and effect proposed in the literature hardly deserves support®.
Their interconnectedness, in fact, manifests itself in something else. The
protection and legal relationship arises not as a result of the existence of the
regulatory, but as a result of its violation by the obligated person. However,
such a violation does not always occur, so not every regulatory right of a
person is accompanied by the further emergence of his protection law.

1. Review of scientific concepts
on the essence of the material legal relationship

The variety of obligatory property relations and the peculiarities of their
course in time require a certain classification of civil law terms, which
mediate certain relationships, determine the time of realization of the
person’s subjective right and fulfillment of legal obligation, which are part
of the material obligation. knitting. This should take into account not only
the temporal characteristics of the regulatory obligation, but also the
protective, which arises after the violation of subjective law. The temporal
characteristics of the existence and implementation of the protective powers
of their bearer, including the substantive right to sue (claim) are very
important and relevant. This provides an opportunity to properly assess the
legal nature, meaning and place of time in the process of acquisition,
implementation and protection of subjective civil rights.

The content of the regulatory civil legal relationship is a mechanism to
ensure the ability of the entitled person to exercise their subjective rights and
perform the legal obligations of the obligated person. However, one of the
main features of civil law regulation is the method of protection of civil
rights. This means that in the case of an offense, there is a legal protection of
subjective rights, including through the use of coercion. It has been rightly
noted in the literature that the sign of judicial protection is common not only

® Ocoxuna T'JL. [IpaBo Ha 3amUTy B MCKOBOM CYJONPOM3BOJCTBE (IIPAaBO Ha HCK).
Tomck : U3x-Bo Tom. yH-Ta, 1990. C. 37.
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for civil rights, certain rights arising from labor, family, land, administrative
relations can be protected in court. However, we repeat, for civil law
relations (it would be more correct to say — for private law) the claim
protection of the violated subjective right is general, while for other listed
branches it is rather auxiliary.

The main problem of scientific study of the currently researched issues is
that some issues remain not fully studied, so modern legislation does not
provide a clear answer to some of the demands of real practice. Unfortunately,
the scientific study of the content and timing of the protection of violated
subjective rights of the individual is mainly reduced to the analysis of the
emergence, implementation and termination of only one of the protective
mechanisms — claims. Meanwhile, protective legal relations arising from the
violation of the regulatory substantive law of a person may be implemented
out of court. We must state that serious scientific research on the temporal
features of this issue has not been conducted in the civil literature. From a
methodological point of view, it is difficult to agree with this. This is largely
due to an underestimation of the severity of the problem or even a lack of
understanding of the importance of relevant civil relations. That is why, for
example, for many years the mechanism of application of operative methods
of influencing the offender was regulated by case law, which, in turn, gquite
carefully and often ambiguously reflected the application of such measures,
including in the temporal dimension. Therefore, it is very important to study
the general laws of the protective legal relationship from the moment of the
offense to the time of the relevant measure of responsibility.

What actually happens to the regulatory relationship in case of its
violation. There is no unity of scientists on this issue. According to the
established tradition of the Soviet times, the protective property, ie the
possibility of the right to be protected, is inherent in the very subjective law
and is one of its inalienable powers. A similar approach was manifested in
the pre-revolutionary period. Yes, Yu.S. Gambarov pointed out that the
protection of civil law by its holder is an element of the structure of any
subjective right. Its “formal moment” is realized in the form of a lawsuit,
objection, application of permitted arbitrariness, etc. All these methods of
protection are sanctions, without which the law can not do, but they should
not be confused with the subjective right*. Soviet scholars also mostly
adhered to a similar paradigm: M.A. Gurvich, S.M. Bratus, M.M. Agarkov,
O.S. loffe, B.B. Cherepakhin and other authors postulate that after the
violation of the material legal relationship is transformed, the subjective
right passes into a state of maturity of the claim (claim), takes the form of a
substantive right to sue. The basic principles of this theory were expressed
most fully M.A. Hurwich: in the case of an offense, the subjective
substantive law passes into the so-called “tense” state, ie the stage of the

* TamGapos F0.C. Tpaxcanckoe mpaso. Mocksa : AO «Llentp FOpHupoP», 2003. C. 390.
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right to sue, the subjective right acquires the ability to enforce with the heIE
of a state jurisdiction, and this is the essence of protection substantive law”.
Thus, according to this doctrine, in addition to the power to own active
actions of the right holder and the power to demand a certain action from the
obligor, the subjective right also mcludes the possibility of protecting the
right in case of violation by coercion®.

In this case, the p033|b|I|ty of protection of the violated right was
understood as its enforcement’. In this regard, for the most part, there were no
controversies among scientists. But then they arose and gained the level of
serious discussions. Some believed that after the termination of the p055|b|I|ty
of compulsory judicial protection, the protected right itself ceases®, others
indicated the continuation of the existence of the latter, but already in a
weakened (irrevocable) state without the ability to further its enforcement®.
Proponents of the concept of the inalienability of the coercion of law argued
that the loss of such a property automatically means the destruction of the law
itself, which cannot exist without one of its essential features. Instead, scholars
who argued for the transition of the right to a state of claim in case of its
violation, mostly did not see the end of the statute of limitations a threat to the
subjective right, believing that it now returns to the state of non-claim and thus
continues to exist, forever deprived of the ability to enforce.

M.A. Gurvich notes that as a general rule, the transition of substantive
law after the delay of its implementation in the right to sue is irreversible. It
can no longer acquire a regulatory form. However, the author points to
certain exceptions to this rule: it is a legislative act (moratorlum) or an
agreement of the parties to change the maturity of the law™. After the
deadline, the subjective right must either be exercised or become a claim. It
becomes violated, the statute of limitations for the relevant requirements
begins. Any agreements on postponement of execution after the entitled
person has the right to sue, according to Ukrainian civil law do not affect the
statute of limitations, so the right continues to be in a state of coercion and
can not return to non-claim (immature) state. In fact, from the standpoint of
modern legal concepts, it is difficult to agree with such statements, even if
we positively perceive the currently commented general concept. And yet let
us consider in more detail the theory that has so long dominated civilization.
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The basis for the emergence of a “tense” state of subjective substantive law
(its ability to enforce) was considered a certain legal fact — an offense. In short,
the legal purpose of legal facts is reflected in the current version of Article 11
of the CCU: they are the grounds for the emergence, change or termination of
civil rights and obligations. It is in this context that legal facts have been and
are being considered in our civilization. It is believed that actions take place in
accordance with the will of the participants in civil relations, the events —
outside and regardless of the will of these persons. In turn, actions can also be
differentiated as transactions and offenses. This thesis, if further developed,
inevitably leads to the conclusion that the offense as a legal fact is important
for the emergence of a coercive property of subjective law. In some cases, it
will be sufficient for the entry into force of the subjective right of a person to
protection, in others — the offense is part of the actual composition, the
formation of which entails this consequence. Thus, the overdue monetary
obligation of the debtor creates a protective power of the creditor within the
scope of the obligation, which arises from the time for payment. On the other
hand, the claim against the carrier in international transportation arises after
the formation of the actual composition, which in addition to the offense also
includes the active claim of the commissioner and the passivity of the debtor
within the specified time limits.

Thus, according to the commented theory, the facts that cause the
maturity of the claim are the circumstances associated with the occurrence of
the conditions and term of the material claim. In particular, the omission of
the term of performance of the obligation gives the subjective right a
coercive property and the continued existence of such a right automatically
means its violation by the obligated person. After the expiration of the term,
the substantive right is either terminated as a result of its implementation, or
continues to exist in a violated state. In the latter case, it receives a claim.
Finally, it is emphasized that the expiration of a term or condition (for
conditional obligations) is the basis for the right to judicial protection, and
the corresponding capacity for coercion is an element of the most protected
power and cannot be detached from the right itself. This state of subjective
law, which as a result of its violation has become coercive, was called the
right to sue in the material sense™. In this case, the content of the subjective
right itself as a result of its violation does not change in any way both in
terms of scope of powers and in terms of duration. The law does not change,
it simply acquires a new property — to be realized by judicial coercion. From
the outside, this state of subjective law, according to scholars who defend
this concept, is personified in a new legal relationship of the protective type,
the content of which is the forced implementation of civil law against the
will of the obligated person. The same subjects remain involved in this

" Yeuor JIM. CyGrextnHOE mpaBo u hopMbl ero 3ammtst. Jlemunrpan @ M3a-o
Jlenunrp. yn-ta, 1968. C. 25-26.
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relationship. Thus, despite the rather ambiguous opinions expressed in the
literature about the essence of the substantive right to sue in the context of its
relationship with subjective civil law, the definition of subjective law as a
measure of possible conduct of an entitled person (right to own actions), the
right to demand specific behavior from other persons and to protect the right
in case of its violation.

After the violation of the subjective right, it acquires a claim and can be
enforced. The stay of civil law in the state of the right to sue in the material
sense is limited by the statute of limitations. These terms do not relate to the
duration of the substantive law itself or to the period during which a person
may institute legal proceedings, they only determine the period of time during
which the subjective right acquires coercive property. However, the loss of the
subjective right of his claim security (for example, after the expiration of the
statute of limitations or after the plaintiff’s waiver of the claim, which entails
the termination of proceedings and the subsequent impossibility of going to
court with the same claim) does not mean termination of civil law. Thus,
historically, most civil researchers have held the view that the possibility of
judicial protection of the violated right is an integral feature of the law itself,
its intrinsic nature’®. The differences between them within the commented
concept of belonging to any subjective right property to coercion was only that
some authors considered such a property inherent in the subjective right from
the time of its emergence, noting that it acquires the ability to realize from at
the time of the offense, others argued that it is the subjective right with the
offense passes to the state of claim, transforming and gaining the ability to
defend. In other words, the opinions of its supporters differ on the question of
when such a property arises.

Thus, B.B. Cherepakhin believes that the ability to enforce is an integral
element of subjective law from the time of its emergence®. Instead,
according to Russian pre-revolutionary civilians, the right to sue does not
manifest itself as positive, as long as the subjective right is exercised
unhindered™. Slightly modified, but essentially with the same internal
content, the construction of subjective law was built by researchers of this
issue at the beginning of the Soviet period. In particular, MP Ring also
argues that the ability of the subjective right to protection arises only after
the violation®. In the end, the latter point of view proved to be more
convincing and productive. Thus, the dominant theory has been that such a
property does not arise automatically in civil law from the time of its

12 Metiep J1.1. Pycckoe rpaskgaHckoe mpaBo: B 2 4. Mocksa : Craryt, 2000. C. 323.
B Yepenaxun B.b. Tpy/asl 1o rpaxaanckoMy npasy / Hayus. pex.. C.C. Allekcees.
Mocksa : Cratyr, 2001. C. 282.
Onrensman MLE. O naBHOCTH 1o pycckoMy rpaxkiaHckomy mpaBy. VcTopuko-mor-
MaTH4eckoe uccienoBanue. Mocksa : Cratyt, 2003. C. 401.
Punr M.II. HckoBas maBHOCTh M €€ 3HAYEHHE B YKPEIUIEHHH XO3SHCTBEHHOTO
pacueta. Bonpocwli cogemckozo epasxcoarckoeo npasa. 1955. C. 73.
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existence, but is acquired only in the case of other persons committing acts
that violate the regulatory obligation It is after the violation of a subjective
right or non-fulfillment of one’s duty (Wh1ch in the end, is the same
violation of the right) that it becomes intense™, ie receives coercive force.

It should be noted that even in Soviet tlmes attempts were made to move
away from the classical understanding of the right to sue as an element of the
most subjective right. Yes, .M. Bolotnikov pointed out that in subjective
law there is only the possibility of the right to sue, which either terminates
with the termination of the legal relationship, or becomes the right to sue in
case of violation. The author defined the right to sue as the right to enforce
the claims of a person arising from the violation of subjective rights®’.
However, the author failed to take the next logical step regarding the fact
that the implementation of the protection and legal requirement provides
protection of the violated protected right. Eventually, this led him to the then
traditional conclusion that the subjective right had been violated and the
right to sue in the material sense.

2. Modern view on the legal mediation
of regulatory and security relations

As already noted, Soviet scientists, such as M.A. Gurvich, S.M. Bratus,
M.M. Agarkov, O.S. loffe, B.B. Cherepakhin, adhered to the paradigm,
which postulated that after the violation of material the legal relationship is
transformed, the subjective right becomes a state of maturity of the claim
(claim), takes the form of a substantive right to sue. The basic principles of
this theory were expressed most fully MA Hurwich: in the case of an
offense, the subjective substantive law passes into the so-called “tense” state,
ie the stage of the right to sue, the subjective right acquires the ability to
enforce with the help of a state jurisdiction, and this is the essence of
protection of the violated substantive rights. Unfortunately, we must state
that today most scientists share this approach to one degree or another.
Despite the fact that in modern civilization other, more progressive models
of civil law interactions have been developed, which arise in case of
violation of regulatory law®®, the legal concept, although in a slightly
modified form, has a significant number of supporters today.

So V.M. Protasov proposes to consider the rights and obligations arising
from the offense as an anomalous stage in the development of the regulatory
relationship. According to the scientist, these rights and responsibilities are

1 T'ypeuu M.A. IIpBo Ha uck / otB. pen. : Kieitnman A.®. MockBa — Jlenunrpan :
W3n-Bo AH CCCP, 1949. C. 142.
Y Borotsukos M.M. TIpoGieMbl HCKOBOH IaBHOCTH B COBETCKOM TPaKIAHCKOM
npase : aBToped. 1uc. ...... KaHJI. 1opul. Hayk. Jlenunrpan, 1964. C. 6.
Kpamenunnukos E.A. K yuenuto 06 uckoBoii JaBHOCTH. MarepHaibHO-IIPaBOBbIE
U IpoLECCyalbHbIe CPEACTBAa OXPAHBI U 3aIllUTHl IPAB M HMHTEPECOB XO3AHCTBYIOMIMX
cyobekToB. Kanuuun, 1987. C. 54-56.
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not part of the new relationship, because its participants are still the same
subjects. However, the author still rejects the possibility of using coercion
within the regulatory relationship, pointing out that this relationship does not
mediate measures of state coercion, there is no place for law enforcement
and it can be implemented only on a voluntary basis*®. P.P. Kolesov adheres
to a similar position: the method of protection is regulatory in nature,
because it is always associated with a material claim, which is the subject of
the claim and follows from the substantive legal relationship®.
L. Litovchenko defends the thesis of reconciling the old concept with the
new vision of the subjective right to protection as a separate protective legal
relationship?. In our opinion, all these are half-steps, modern civilization has
already firmly developed new paradigms, according to which the regulatory
and protective state of legal relations differ significantly, and the
determining factor is the temporal properties of substantive law: in the first
case it has no ability to enforce, then as in the second — it is an integral part
of the order of its implementation.

We believe that the concept that the protective property of subjective law
is an integral part of it from the time of its origin is outdated and inadequate.
It cannot cover the legal nature of a substantive claim that arises and is
realized after a violation of a subjective right. And not only because this
approach in its essence is not consistent with the real state of modern
material interactions. The fact is that researchers make the mistake of
equating the protective capacity of a subjective right exclusively with a
claim (substantive right to sue). Meanwhile, the obvious differences between
the legal essence of regulatory and protective relations are a manifestation of
the practical application of the theoretical idea of the main functions of civil
law — regulatory and protective. The latter is personified, including through
the exercise of the substantive right to sue, which occurs within a certain
period set for this — the statute of limitations. But today it has been
convincingly proved that the protection of the violated subjective right takes
place not only in a lawsuit, it can also be carried out in a non-judicial
manner. Thus, the ways to protect subjective rights include, for example, the
use of certain mechanisms of self-defense, the so-called measures of
operational influence? and so on. Thus, at the present stage can no longer
adequately explain the essence of material relations openly outdated theory

19 IIporacoB B.H. OcHOBBI 00mmIenpaBoBOil mpoleccyalbHOH Teopuu. Mocksa :
IOpI/IéI. wT., 1991. C. 76-77.

% Komecos ILII. IlpoueccyanbHble CpejACTBA 3alUTHI TpaBa : MOHOTpagus.
HosI'Y umenu SIpocnaBa Myaporo. Benuxkuit Hosropoa, 2004. C. 24.

JIuroBuenko JI. [IpaBo Ha 3aXMCT HMBUILHUX TIpaB Ta iHTEpECIB. [lionpuemHuymeo,
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2 I'pubanoB. B.I1. OcymiecTBieHue U 3ammra rpaxaaHckux npas. Mocksa : Craryrt,
2000. C. 38.
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of the universality of the legal relationship, even taking into account the
traditional provision of its change in the case of an offense.

For the first time the classification of civil legal relations as regulatory
and protective was carried out by the well-known pre-revolutionary lawyer
S.A. Muromtsev. However, he did not use modern terminology in his
research, but called the relationship, respectively, protective and protected.
He, in particular, emphasized that when an offense is committed, then the
existing relationship is joined by a new legal relationship of the subject to
the offender®. The name “protective” for these relationships was introduced
into civil circulation by N.G. Alexandrov. He pointed out that the violation
of the rule of law leads to a special (law enforcement) relationship between
the offender and the competent authority of the state, which is aimed at
applying a certain sanction to the offender in case of confirmation of
illegality®. In the Soviet period, the concept of the division of legal relations
into regulatory and protective on the basis of their origin was supported by a
number of scholars. However, dividing the essence of these relations, these
researchers first considered the protective relationship that arose in case of
violation of regulatory law, within the concept of procedural right to sue. To
some extent, this approach is inherent in some modern scientists. Thus,
G.L. Osokina emphasizes that the subjective right to sue is an element of the
protection-claim procedural relationship, because this right corresponds to
the duty of the court as a jurisdictional body of the state.

But later, with the development of theoretical developments on the
essence of the protective legal relationship and its element — the claim, more
and more researchers began to lean towards the substantive interpretation of
such relationships. What is the key factor that separates regulatory and
protective legal relations. The analysis of doctrinal research allows us to
conclude that the legal definition of the positive actions of the holder of
subjective law and the requirement of proper active behavior from obligated
persons as components of the protection of subjective law is practically
controversial today. By and large, the main difference in the views of
scholars concerns the question of the composition of the subjective right of
its protective properties. Therefore, we must find out whether the protection
and legal authority is a certain state of the violated civil law, or whether it is
a separate subjective right of its holder. Because, as we have already
mentioned, the concept according to which the power to use state coercion to
protect the violated subjective right is part of the same right, and not a

% Mypomues C.A. OnpezeneHne 1 0CHOBHOE pasaeneHue npasa. Caukr-TlerepGypr
W3n, Jlom Cankm-Ilemepbypeckozo rocynapcTBenHoro yuusepcutera, 2004. C. 78, 84.
Anekcannpo H.I'. 3aKkoHHOCTP M IPaBOOTHOIICHHS B COBETCKOM OOIIECTBE.
Mockga : I'ocropuznar, 1955. C. 91-92.
Ocoxuna I'.JI. Kypc rpaxnanckoro cynomnpousBoictBa Poccuu. OOmiast yacth :
ydye6noe rocodue. Tomeck : M3n-Bo Tomckoro ynusepcurery, 2002. C. 467-468.
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separate substantive power of the person, and today continues to have many
supporters.

However, the widespread thesis that the protective capacity is part of the
regulatory subjectlve rlght and the protection of the latter is through |ts
enforcement, in modern science causes a significant number of objections?.
And this is quite natural. After all, it is obvious that the requirements of a
protective nature, which appear in the commissioner from the time of the
violation of his substantive law, have other temporal characteristics,
different from the regulatory requirements. It is true that a violated
(unregulated) requirement, such as the performance of an obligation in kind,
may also be reproduced in a claim, but as such it is only one of several
different claims, not the only one. It is the regulatory civil law relationship
that is formed and implemented under the condition of proper exercise of its
right by the entitled person and appropriate due performance of its duty by
the obligated person. The right of the creditor arising from such a regulatory
obligation is not endowed with the property of enforcement, because it is not
accompanied by the so-called grounds for action — in particular not violated
by other persons. When there is a violation of civil law, it acquires the ability
to be protected. And such protection cannot be covered by the mechanisms
inherent in the legal organization of regulatory relations, even taking into
account the above transformations of subjective law.

3. A new concept regarding the development and duration
of the protective relationship in violation of subjective law

Given the obvious imperfections and ineffectiveness of the above legal
paradigm, the development of a qualitatively new doctrine on the nature and
belonging of the subjective right of a person — the holder of the violated civil
right — to protection has become an objectively necessary phenomenon.
Therefore, it is quite logical that another scientific concept, radically
different from the above, was developed in the doctrine. Its essence lies in
the basic provision, according to which the right to judicial protection
(claim) is an independent materlal power, which is realized within the
protection-legal relationship?. Of course, such a subjective right cannot be
an integral part of the regulatory subjective substantive law.

This position is consistently held by a number of well-known Ukrainian
civilians. For example, N.S. Kuznetsova, determining the independence of the
protective right of a person, compares it with other subjective rights that can be
exercised by the bearers at their discretion on the basis of dispositiveness and
free will, since the legislator has established a general civil rights regime.

% [lpuBaTHONPABOBI MEXAHi3MH 3iliCHCHHA Ta 3aXHCTy Cy0 €KTHBHHX IIpaB
(1)13I/Iq1-n/1x Ta IopuIMyHUX oci6 / 3a pen. B.JL. fApornpkoro. Xapkis : FOpaiir, 2013. C. 201.
Kpamennnnukos E.A. Crpykrypa cyOBeKTHBHOrO IpaBa M IIpaBa Ha 3allUTY.
IIpobrema 3awumul cyObeKMUBHLIX NPAG U COBEMCKOE 2PAAHCOANCKOE CYOONPOU3E00CEO.
SIpocnasise, 1979. Bem. 4. C. 76-77.
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regulation®. Z.VV. Romovska defends the thesis about the independence of the
right to protection and its non-connection with a specific protected right®®. This
theory is quite sound from a methodological point of view and deserves
attention. It currently most fully meets the requirements that the legal
justification of specific relationships should not only be adequate to the needs
of social development, but also create a certain space and incentive for the
further gradual development of regulated relations.

Indeed, a careful analysis of the issue shows that there are significant
differences between regulatory and protection law. First of all, they concern
the content of each of these subjective powers. Regulatory law covers the
actions of the holder to exercise the powers inherent in the subjective law, or
by independent action, or by requiring certain behavior from the
counterparty on a voluntary basis. Instead, the content of the protection law
includes the power to terminate the offense and eliminate its negative
consequences*. The exercise of such authority occurs only through the
commission of a certain act by the debtor, and such acts are both voluntary
and carried out by state coercion. It should also be noted that the scope and
direction of powers under regulatory and protective legal relations do not
coincide. If we examine in more detail the nature and legal nature of the
actual relations that take place in the commented area, we will certainly see a
clear inconsistency of the above superstructure with the real state of affairs.
It cannot be accepted that the possibility to seek protection of the infringed
right in court, along with the authority to conduct oneself and to demand
appropriate conduct from the debtor, is part of any subjective right. In fact,
such a possibility is inherent only in the protective substantive law, and it
actually coincides with the authority of the person entitled to take active
action through the implementation of the claim. Therefore, the opinion
according to which the right to protection is an independent subjective right
seems quite convincing and balanced.

From the doctrinal point of view, this thesis found its expression in the
legal mechanism, according to which in violation of the law there is a new
legal relationship of protective content®. Such a protective relationship
arises as a result of violation or challenge of regulatory law, and the essence
of the substantive claim addressed to the obligated person is to eliminate the
offense and its consequences, to restore the right, and so on. The protection

28 : o . o
HI/IBIHLHI/II/I KOIEKC YKpalHI/II HAYKOBO-IIPAKTUYHUU KOMCHTAp / 3a pea.

O.B.g}13epn, H.C. Ky3nenosoi, B.B. JIyus. Kuis, 2004. C. 30.
% Pomorcrka 3.B. VkpaiHcbke LUBIJIbHE NpaBo. 3arajbHa yacTHHa. KuiB : Artika,
2005. C. 482.

Enuceiikun [1.D. OxpaHuTenbHbIe HOPMBI (TIOHSTHE, BUIBI, CTPYKTYpa). 3awuma
CYOBLEKMUBHBIX NPAB U  COBEMCKOE 2PAdICOAHCKOe CYOONpou3eo0cmeo | TOX pel.
[1.®. Enuceiikuna. Spocnasns, 1977. C. 26.

! Byrues B.B. IlousTrHe MeXaHW3Ma 3aIUMTBl CYGBHEKTHBHBIX IPAXIAHCKHX IPAB.
Mexanusm 3awumol cyObLeKMUBHBIX 2PANCOAHCKUX NPpaAé : COOPHUK HAYYHBIX TPYIOB.
SIpocnais : Spoci. T'Y, 1990. C. 11-12.
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requirement is not necessarily implemented in court, as evidenced by the
content of Chapter 3 of the Civil Code of Ukraine. In particular, the subject
of the violated right may in some cases protect it administratively or
notarially, apply self-defense measures, etc. But in any case, for extrajudicial
or judicial implementation, the requirement must exist from the time of the
violation. In view of this, it is impossible to agree with the opinion of
researchers who link the emergence of a protective legal relationship with
the moment a person goes to court.

Indeed, if we agree with the thesis that the protection of the violated
subjective right occurs through its enforcement, it is impossible to legally
substantiate the powers of a person to protect the right in certain ways that
do not coincide with the content of the violated right. From the point of view
of the commented doctrine it is possible to explain protection, say, the right
to payment of means by their judicial recovery from the debtor which could
be qualified as compulsory performance of the duty in kind. However, from
the specified offense the commissioner can have other requirements, for
example, collection of a penalty, compensation of losses, termination of the
contract, etc. These powers of the creditor are also aimed at protecting the
violated subjective right, but in their content they do not coincide with it.
Therefore, the satisfaction of such claims in court cannot be characterized as
the enforcement of the violated right, since such possibilities were not
inherent in the law itself: the creditor did not have subjective rights of a
similar content in the intact state. So, we get that these protective powers
arose only from the time of the offense or after it (say, fines, damages occur
later, their volume usually increases with time from the term of the violation,
so the statute of limitations for each claim arises each time after the next
violation, for example, infliction of the next damage) and have independent
in comparison with regulatory law character as they do not follow from it.
This clearly confirms the thesis that, in fact, the regulatory relationship in the
event of its violation is terminated, and not become a protective or an
element of the latter — harassment.

Thus, a broad understanding of the concept of “protection of civil rights”
can be considered quite logical and justified in civilization. It includes the
whole set of measures of organizational, economic, political nature, etc.,
aimed at creating conditions for the exercise of subjective law, in
civilization, a narrower understanding of the concept of “protection”. These
are measures prescribed by law aimed at restoring or stopping the violation
of civil rights. In fact, they constitute the content of the civil law definition
of the protection of subjective rights. The right to protection can be
formulated as the right holder has the opportunity to apply law enforcement
measures to restore his violated right. It is realized through the exercise
(often compulsorily) of the protective and legal capacity of the right to
exercise in case of violation. Therefore, the property of enforcement is not
inherent in the regulatory but in the protection obligation. Indeed, after a
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breach of a regulatory obligation, there can be no question of its continued
existence. There is no longer a relationship that would mediate the normal,
lawful development of subjective law and the corresponding legal
obligation. But there is a protective obligation, and it is precisely its element
— the protective subjective right will continue after the violation and can be
properly implemented, including with the help of a state jurisdiction — the
court. It is the duration of such a relationship in the form of a claim is
referred to in the relevant chapter of the Civil Code, which regulates the
issue of the application of the statute of limitations as a time for enforcement
of the violated right. The substantive law inherent in the believer does not
depend on the expiration of the statute of limitations, although after such an
expiration it loses its coercive property.

CONCLUSIONS

From the above we can draw certain conclusions. Regulatory is a legal
relationship under which the normal substantive and legal interaction of its
participants. The authority due to the authorized person is exercised by him /
herself independently or by performing the necessary actions by the obligated
subject. When there is a violation of the substantive rights of a participant in
civil relations, on the basis of non-compliance with the conditions of the
regulatory relationship there is a security, the content of which will be the
realization of the possibility of legal protection of the creditor’s rights. In the
case of violation of subjective law, there is a relationship that has a protective
and legal nature. It includes the material claim of the right holder to the
infringer and the corresponding obligation of the latter. Such relations arise
where and to the extent that there is a need and the possibility provided by law
to protect the violated substantive law. In case of violation of the normal order
of conduct by the parties, the relationship between them is of a completely
different nature, they will be aimed at eliminating the violation, termination of
improper performance of duties, compensation, etc., including by applying
measures to the violator coercion.

At the same time, it would be incorrect to reduce the specified protection
and legal material requirement only to the claim of the commissioner. The
latter is not obliged to defend his right only in court. Other non-judicial means
of protection also occur through the implementation of the protection
requirement of the person arising from the offense and is the authority of the
protection relationship. This out-of-court claim is not covered by the statute of
limitations, it is usually not subject to limitation and exists for the duration of
the protection right itself. As for the content of the protective non-judicial
claim, it may be the same as the claim. When a protective legal relationship
arises, the possibility of applying coercive measures becomes concrete, real,
and this is the essence of the creditor’s right to sue in the material sense. Thus,
we can conclude that the protective relationship arises only when there is a
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violation of the subjective substantive right of the person and they characterize
the ability of the subjective right to be protected.

SUMMARY

The article is devoted to the scientific study of the topical issue of the
essential features of the development and implementation of the subjective
powers of the right holder and the corresponding responsibilities of the
debtor in regulatory and protective legal relations. The historical analysis of
the formation of the doctrine of the different nature of these relations is
carried out, different civilistic approaches to the key question are studied:
what happens to the subjective right of the bearer in case of its violation. The
study of conceptual views, describes the gradual change of scientific vision
of the legal relationship from a universal phenomenon that can be
transformed from an intact state to a disturbed, to the latest concept of the
division of material relations into regulatory and protective. The author
critically evaluates the theory that has dominated for many years about the
transition of law as a result of its violation into the so-called “tense’ state.
The thesis that after the deadline, the unrealized right becomes a claim and
the implementation of the statute of limitations begins on the relevant
requirements is not consistent with modern legal concepts. According to the
author, from the moment of violation the regulatory right ceases, instead a
new subjective right arises — protective, which from the time of its
appearance has a protective coercive property. The question of the essence
and temporal manifestations of such an objectively existing phenomenon as
the protection and legal relationship has been studied. It is concluded that it
is within the framework of the latter, which arises from the moment of the
offense, that the protection of the protective property of subjective law is
possible. It is proved that the right to sue as a realization of the protective
ability belongs only to the participant of the protective interaction.
Conversely, a creditor’s right under a regulatory obligation is not enforced.
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