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A person, his/her life and health are recognised in the National Basic Law 
as the highest social value. Every person shall have the inalienable right to life 
and protection of human life shall be the duty of the State. In addition, 
everyone shall have the right to have his/her dignity respected. Accordingly, 
no one shall be subjected to torture, cruel, inhumane, or degrading treatment 
or punishment that violates his/her dignity [1]. The absolute prohibition of 
torture is a peremptory rule of international law and, according to the case law 
of the European Court of Human Rights (hereinafter referred to as the ECHR), 
it «reflects one of the fundamental values of a democratic society» [2]. 

However, despite the current level of human development and the 
tendency of humane solutions to conflicts, the eradication of torture is one of 
the most pressing issues today. According to the annual report of the 
Commissioner of the Verkhovna Rada for Human Rights on the state of 
observance and protection of the rights and freedoms of person and citizen in 
Ukraine for 2019, the results of the monitoring visits to the vast majority of 
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places of deprivation of liberty attest to the existence of such facts [3].  
In particular, acts of torture, cruel, inhuman or degrading treatment by police 
officers are: beatings; infliction of other bodily harm; prolonged isolation in 
unsuitable premises; failure to provide painkillers to critically ill patients with 
pain syndrome.  

For example, in one of the police headquarters of the GDNP in Kiev,  
it was established that a detainee had been subjected to physical violence by 
police officers with the aim of extracting a confession to a crime. In one of the 
offices, the police officers beat the detainee, stretched in the manner of the 
‘swallow’, put on a gas mask and threatened with a firearm. As a result of 
these actions, the detainee sustained injuries in the form of a closed chest 
injury, contusions, abrasions and bruises to the back [3].  

It should be noted that most frequently the criminal procedure legislation 
of Ukraine provides specific requirements concerning human rights and 
freedoms and the honour and dignity of the person in regard to individual 
investigative or procedural actions. In particular, it is prohibited to force the 
accused and other persons involved in the case to testify through violence, 
threats or other unlawful actions. However, judicial practice analysis indicates 
that bodily harm is often inadequately documented or not documented at all, 
as provided for in the United Nations’ Manual on the Effective Investigation 
and Documentation of Torture and Other Cruel, Inhuman or Degrading 
Treatment or Punishment and legal regulations in force, and no medical 
assistance is provided to victims.  

An additional guarantee of human rights and freedoms during the pre-trial 
investigation is the impossibility to use evidence, obtained by the investigator 
(who is charged with the prosecution) in the criminal proceedings, while 
trying to prove his/her case against the accused, by means of coercion or 
oppression against the will of the accused. Accordingly, in criminal 
proceedings inadmissible shall be evidence obtained through significant 
violation of human rights and fundamental freedoms such as, torture, cruel, 
inhumane, or degrading treatment (Art. 87 of the CPC of Ukraine) [4].  

However, judicial practice faces certain difficulties in proving that 
evidence has been obtained precisely through torture, cruel, inhuman or 
degrading treatment. For example, according to the ECHR’ case law, the court 
shall be guided by appropriate evidence of such conduct in finding whether or 
not ill-treatment has occurred. In particular, this is the findings of the experts, 
the reports that indicate the presence of injuries and so forth. Accordingly, the 
proof of torture can result from the totality of signs or irrefutable facts agreed 
upon. It should also be noted that the absence of a record of torture of a person 
in an expert report or a procedural document makes it much more difficult to 
be proved in court. Moreover, it questions the existence of torture at all.  
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It should be considered that, where an accused person claims to have been 
subjected to torture or cruel or inhuman treatment, the court’s finding on the 
admissibility of evidence shall be based on a proper verification of the claim 
through a formal investigation.  

The emphasis should be on the person’s right, provided for by Art. 55 of 
the Constitution of Ukraine, after exhausting all domestic legal instruments, to 
appeal for the protection of his/her rights and freedoms to the relevant 
international judicial institutions or to the relevant bodies of international 
organisations of which Ukraine is a member or participant [1]. According to 
Art. 32 of the Convention for the Protection of Human Rights and 
Fundamental Freedoms (hereinafter referred to as the Convention), the 
jurisdiction of the ECHR shall extend to all matters concerning the 
interpretation and application of the Convention and the Protocols thereto 
which are referred to it as provided in Articles 33, 34, 46 and 47 of the 
Convention [5, p. 3]. Therefore, according to Art. 46 of the Convention, 
Ukraine undertakes to abide by the final judgment of the Court in any case to 
which it is a party.  

Currently, according to Art. 17 of the Law of Ukraine «On the execution of 
decisions and application of the European Court of Human Rights’ case law» 
no. 3477-IV of 23 February 2006, the courts apply the Convention and the case 
law of the ECHR as a source of law in proceedings. Moreover, Ukraine’s 
criminal procedural legislation is applied considering the ECHR’s case law. The 
analysis of its decisions reveals that the admissibility of evidence is generally a 
matter for national courts, that the role of ECHR is limited to assessing the 
overall fairness of the proceedings, that special criteria apply to evidence, 
obtained in a manner deemed to be in violation of Article 3 of the Convention. 
The admission of evidence, obtained through torture violating Article 3 of the 
Convention, in order to establish the relevant facts in a criminal proceeding 
leads to its injustice in general, regardless of their probative value and whether 
their use has been crucial to the conviction of the accused. For example, the 
ECHR’s decision in the case «Gäfgen v Germany» [6].  

Therefore, it should be noted that generally national courts are to decide 
on the admissibility of evidence, while the role of ECHR is limited to 
assessing the overall fairness of the proceedings, special criteria apply to 
evidence, obtained in a manner deemed to be in violation of Article 3 of the 
Convention. The admission of evidence obtained through torture violating 
Article 3 of the Convention in order to establish the relevant facts in criminal 
proceedings leads to injustice in general, regardless of their probative value 
and whether their application has been crucial to the conviction of the 
accused.  
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