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MOBUHHI B 3araJbHOOOOB’SI3KOBOMY TIOPSIKY JOTPUMYBATHCh 3TiIHO i3
3aKOHOJJABYUM II0JIEM.

XapakTepHUMH O3HaKaMHl (DIHAHCOBHX TMPUNNCIB € KaTETOPUYHICTD,
3araJbHO000B I3KOBICTh Ta KaPaHICTh 3a iX HemoTpuMmanHs. [Ipu npoMy mpaBo
i mpaBOBY cTOpoHY (hiHAHCOBOI ¥ IHBECTHIIIIHOI NISTBHOCTI CYCILIBCTBO
cnpuiiMae SK MEBHUH CyMapHHH BEKTOp iHTEpecCiB NepiKaBH Ta COIaJbHO-
eKOHOMIYHUX TPy, 3aMifHUX y IMX Iporecax Oe3rmocepefHb0 HYH OIo-
CepeIKOBaHO, OCKUIBKHU 10 cepu (hiHAHCOBOrO BIUIMBY MOTPAILIIIOTH Maii-
HOBI IHTEpEeCH YYaCHHKIB IIMX IPABOBIAHOCHH.
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The domestic theory on administrative law currently does not form
unanimous opinion as for the grounds of administrative liability. Modern
scientific views on the nature, typology, structure, content and relationship
differ significantly (in some cases — dramatically). At times, such a wide
pluralism of scientific opinions served as a positive factor, which gave impetus
to active scientific discussion and significantly expanded the boundaries of the
idea as for the grounds of administrative liability and their role in application
of administrative delict rules. However, over time, the situation began to
require reassessment. The main task of scientific discussions, that is the
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construction of coherent, generally accepted concept designed to serve as the
basis for further scientific research, has not been achieved. Because of the
absence of a single theoretical foundation, the author’s views on the essence of
the grounds of administrative responsibility instead of gradual approach are
gradually moving away from each other, increasing the number of
fundamental differences and creating confusion in terminology. The outlined
tendencies contradict the objective demands of science and practice for
maximum clarity and coherence of the conceptual and categorical apparatus.
Having enlighted the above mentioned, the necessity of generalized relevant
theoretical workouts and developed foundations, coherent approach to
understanding the grounds of administrative liability emerges over.

It is worth to be noted, that despite unquestioning importance of the
grounds for administrative liability, their essence evidently has not been
disclosed within domestic administrative legislation. The corresponding term
is mentioned in the Part 1 of Art. 7 of the Code of Ukraine on Administrative
Offenses (hereinafter — CU0OAO): «No one may be subjected to a measure of
influence in connection with administrative offense other than on the grounds
and in the manner prescribed by law,» as well as in the Part 1 of Art. 8 of the
CUOADO, according to which: «A person who has committed an administrative
offense is liable under the law, that is being in force at the time and place of
the offense» [1]. However, these legislative provisions are hardly
to be considered informative. On their grounds it is impossible to build
a holistic view of nature, content, character and type of the grounds
for administrative liability [2].

By and large, Articles 7 and 8 of the CUOAO reflect only some certain
characteristics of the grounds for administrative liability. In particular, from
the content of the Part 1 of Art. 7 follows the multiplicity of such grounds, as
well as their obligation to apply administrative sanctions to a particular person.
In its turn, the Part 1 of Art. 8 of the CU0AO contains the thesis that one of the
grounds for administrative liability is the law, being in force at the time
of the offense committed. Therefore, the legislative description of the
grounds for administrative liability is characterized by its fragmentation
and incompleteness.

On the background of legislative uncertainty, the issue of constructing a
doctrinal concept of the grounds for administrative liability, capable of filling
gaps in legislation and suitable for practical application, is becoming
extremely acute. For many years in a row, this issue has attracted the attention
of sectoral experts who have been trying to clarify nature and content of the
grounds for administrative liability, determining their typology, systematizing
their features, formulating the definition of the concept [3]. However, despite
all efforts in this direction, the representatives of the branch science have not
yet developed a unified, coordinated approach to understanding the grounds
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for administrative liability. Moreover, in modern scientific literature there can
be found a number of different concepts, in which there are fundamentally
different views as for the grounds of administrative liability, in particular, their
quantity, essence, role within law enforcement [4, p. 57; 5, p. 182; 6, p. 178;
7,p. 102; 8, p. p. 448-449; 9, p. p. 218-219; 10, p. p. 135, 136; 11, p. 30].

The analysis of modern approaches to understanding the grounds of
administrative liability leaves double impression. On one hand, they represent
individual, author’s view on the grounds of administrative responsibility, and
also serve as contribution to the development of scientific discussion about
their nature and essence. On the other hand, they provide for excessive
«fragmentation» of such grounds, giving an independent role to any factors
influencing the implementation of administrative liability (guilt, material
norm, etc.), even if they are being a part of the grounds of higher order (actual,
normative, regulatory, jurisdictional). Such a fragmentation does not
contribute to the formation of unanimous universal approach to understanding
the grounds of administrative liability, which is much needed by the modern
doctrine of administrative delict law. Therefore, paying a tribute to modern
scientists in terms of the desire for comprehensive analysis of relevant issues,
we should note that in the current environment, the appropriate direction of
scientific research is not being manifested as construction of completely
original concepts, but the development and unification of existing theoretical
workouts.

From the point of view of compliance with theoretical principles and
practical aspects on application of administrative delict rules, the most
reasonable and universal seems to be three-element classification for the
grounds for administrative liability, according to which they are as follows:
actual unlawful encroachment (factual grounds); set of legal norms that
regulate material and procedural aspects of administrative liability (regulatory
grounds); official decision within relevant case (jurisdictional grounds).

Basing on this approach, as well as taking into account the above
definitions of factual, regulatory and jurisdictional grounds of administrative
liability, the foundations for administrative liability in the field of intellectual
property are proposed to mean:

the fact of committing socially dangerous act, which has some features of
the administrative offenses under Articles 51-2, 164-6, 164-7, 164-9, 164-13,
164-17, 164-18 and 186-7 of the CUOAO;

set of legal norms on the basis of which the qualification of a specific
administrative offense in the field of intellectual property, procedural
consideration and resolution of the offense case, as well as the implementation
of decision taken in for this case;
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resolution on the imposition of administrative penalty or the application of
measures of influence provided for by the Art. 24-1 of the CUoAO, onto a
person who has committed an offense in the field of intellectual property.
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