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HIIK michas cmiB «... yXBajga CyAy» JOLUIBHO JOMOBHHUTH CIIOBAMH
«CyIOBHWH Haka3, BUIAHWUH BiAMOBIAHO 10 MyHKTIB 4 i 5 wactuau 1 crarti 161
uporo Konekcy».

Buxojsun 3 HaBEIEHOTO, MOYXHA 3pOOMTH BHCHOBOK — MpPOLEAypa
neperyisily CyIOBUX pillieHb 3a HOBOBHUSIBICHHMH OOCTaBHHAMHU € HEOp-
IWHAPHOIO, Ma€ TIeBHI OCOONHMBOCTI, TOMY CyIy HEOOXiTHO PpETeIBHOTO
3’SICyBaHHS HASBHOCTI HOBOBHUSIBIICHHX OOCTaBHMH [UIS BHUPIMICHHS MUTAHHA
PO BiJIKPUTTS MPOBAKCHHsI y cripaBi. [Ipy BUPIIICHHI TAKUX MTUTAHb CYJ M€
BukopuctoByBati npaktuky €CILJI, 3BepTatu yBary oo 3abe3meucHHS
3aCTOCYBaHHS TPHHITUITIB MPABOBOI BU3HAUCHOCTI Ta res judicata BiIOBIIHO 3
HAIlIOHAJBHUM 3aKOHOJABCTBOM Ta MIXHAPOJHHMHU cTaHaapTamu. [loaanbiie
BJOCKOHAJICHHS IMBUILHOTO MPOIECYATLHOIO 3aKOHOJABCTBA OO IMepe-
[Ny CYNOBUX pIIICHh 332 HOBO— BUSBJICHMMH OOCTaBHHAMH, YCYHCHHS
KOIII3IHHUX HOPM CHPHUATHME peaiizallil 3aBIaHb IMBUIHPHOTO CYIOYMHCTBA,
KOHCTUTYLIHOTO MpaBa Ha CyIOBHUI 3aXHCT.

Jlireparypa:
1. Txauyk O. C. IIpobremu peamizarii CyIoBOi BIaJAH Y HUBLIEHOMY
cymounHcTBi: MOHOTpadis / O. C. Tkauyk. — X.: [IpaBo, 2016. — 600 c.
2. Cakapa H. I1O. Ilpobnema mOCTYNHOCTI NMpPaBOCYAIS Y LMBUIBHHX
cnpasax: Mmonorpadist / H.}O. Cakapa. — X.: IIpago, 2010. — C. 52-53.

DOl https://doi.org/10.30525/978-9934-26-074-2-15

INPEACTABHUILIBKA ITPABOCYB’€EKTHICTbD SAK IEPEAYMOBA
BUHUKHEHHSA BIJTHOCHUH IPEJICTABHUIITBA

I'enenbka 1. O.
Kanouoam 10puouyHUx Hayx,
3ACMYNHUK OUPEKMOpa 3 HABUANbHOIL, HAYK0BOI pobomiu
ma MidCHapoOHO20 CRiBPOOIMHUYMEA
Tanuyvkozo konedoicy imeni B 'sauecraea Yoprnosona
M. Tepnoninw, Yxpaina

OmHuM 13 €NeMEHTIB 3MICTy LMBUIBHOI NPaBO3JATHOCTI € 3AaTHICTh
HaOyBaTH 1 37iHCHIOBATH IIMBUIBHI 1TpaBa Ta BUKOHYBATH IIMBUIBHI 000B’SI3KH
yepe3 Ail MpeAcTaBHUMKA. Mexi mi€l 34aTHOCTI BH3HAYAIOTHCS B IUBUIBHO-
MIPaBOBHX HOpPMax MpsSMO 4YM omocepenkoBaHo. Hacammepen ii oOMexeHO
KOJIOM TINbKM THX i, Ui 3JIHMCHEHHS SKUX HEOoOXigHa HasBHICTh
nie3natHocTi, ToOTO mpaBo4mHiB. KOpUAWYHI BUMHKH, a TaKOX (QakTHIHE
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KOPUCTYBaHHS MaWHOM MOXYTh 3[IMCHIOBATUCS CY0 €KTaMH IMBUJIBHOTO
mpaBa, y TOMY YHCIi MOBHICTIO Hemie3maTHUMH. FOpUIUYHMIA BUMHOK — IIE
JSUTBHICTh OyAb-sKOi mpaBo3faTHOi (izmyHOi ocoOu. BUMHKH CTBOPIOIOTH
TIPaBOBI HACIIAKHA HE3AJISKHO BiJl TOTO, UM yCBiZOMITIOBaJIa 0coba iX MMpaBoBe
3HAUeHHA. €IIHOI0 YMOBOIO € HAsSBHICTH BiJIIOBITHOTO TCHXIYHOTO CTaHY
ocobu, Mo 103BONMB OW 3midcHUTH Horo. Tomy 3mifiCHEHHS IOPUANYHUX
BYHMHKIB Yepe3 MpeICTaBHIKAa HEMOJKIMBE, OCKUIBKH MiATH Bif iMeHi iHIIOi
0Cc0o0M MOJKHA JIMIIIE 3 HAMIPOM CTBOPEHHSI ICBHUX IOPUANYHUX HACTIIKIB.

IpencraBHuk — 0c00a, sika B CHJIY HAasBHUX y HEl MOBHOBA)KCHb BUUHSIE
NPaBOYMHM Ta IHIN OpPUAWMYHI il BiJ IMEHI 0coOHW, SIKy NpEICTaBIIE.
[IpaBOBITHOCHHU  MPEACTABHUIITBA  3MIMCHIOIOTHCS  LUICCIPSIMOBAHUMHU
IOPUIMYHUMHU [iSIMA TIPSICTaBHHKA, TOMY B SKOCTI OCTaHHBOTO MOXKYTh
BUCTYIATH JIMIIE Ji€31aTHI cy0’ekTH. BiANOBIAHO 374aTHICTH MaTH mpaBa Ta
00OB’SI3KM TIPEACTaBHMKA 1 3OATHICTH CBOIMH IUICCTIDIMOBAHUMH JTiSIMH
CTBOPIOBAaTH TPABOBI HACHIAKA 1A 1HINIOI OCOOM BHICTYHAIOTh SK €IUHA
TIPEACTaBHUIIbKA IPABOCYO €EKTHICTE.

Xoua 3a 3microm 4. 1 cr. 32 IwumeineHoro Komekcy VYxpainu
(mami — K VYxpainm) [1] HermoBHOMNITHI y Bimi Bix 14 mo 18 pokiB mMawoTh
MPaBO OCOOWCTO BYHMHATH Oyab-AKi NPAaBOYMHH, BBAKAEMO, IO BOHH HE
MOXYTb YKJIaJaTH JOTOBOPH B SIKOCTI IPE/ICTAaBHUKIB HABITH 32 3r0OJIOI0 CBOIX
miKITyBasbHUKIB. [Ti/J1iTKy JOBENOCH OM 3aMTyBaTH J103BLI MIKIyBaJbHUKA HE
JIMIIIE HAa YKIAJaHHSA JOTOBOPY MOPYYEHHs, ajge 1 Ha il 3 peamisarii
TIOBHOBAXXEHHSI, 5IKI, SIK TIPABUJIO, TAKOXK € IIPaBOYMHAMH. 32 TaKoi cutyaryi aii
NPEeJICTaBHUKA, & TAKOXK 1 caMa MOXIMBICTH iX 3iHCHEHHS B 3HAa4HIN Mipi
BU3HaJalMcs O BOJEK HOro mikiiyBaJlbHUKA — OCOOM, HE YITOBHOBaXXEHOI Ha
MIPEACTABHUIITBO, IO CYMEPEYUTh 0COOUCTO-IOBIPIOMY XapaKTepy BiIHOCHH
IpU TOOPOBIIBHOMY TPEICTABHUIITBI.

[pencraBHuK BiAMOBimae rmepex 0co0Ok0, Ky IMPEICTAaBISE 3a PI3HOTO
POy YIYIICHHS, MO CHPHYMHWIN 30UTKH. CTBOPIOBATH UI HEITOBHOJITHIX
YMOBH, SKi MOXYTh WPHU3BECTH JO iX MaiHOBOI BIAIIOBITaILHOCTI,
HenouiuTbHO. HeTIoBHOMITHI HAISIFOTECS Ti€30aTHICTIO y BIACHHUX iHTEpecax,
Juisl 3a0e3reueHHs] MOXKJIMBOCTI HaOyBaTH Ta 3/IMCHIOBATH BIIACHI mpaBa i
BUKOHYBaTH OOOB’SI3KH, a HE JJIsl TOTO, 100 TisTH B iHTEpecax iHIIUX Ocio.
3pemTor, BIACYTHICTh y HEMOBHONITHIX MPEACTaBHUKIB 3pioi BOM Ta
JOCTaTHBHOTO JKUTTEBOTO JIOCBIY MICTHTBH Y CO0Oi 3HAYHUN PU3UK UII OCOOM,
SIKY BOHH TPEICTABIISIOTh.

He3paTHiCTh HEIOBHOJIITHROTO B OKPEMHUX BHIAJKAaX BHUCTYIATH B SKOCTI
3aKOHHOT'O TPEJICTABHUKA NPSMO BUIUIMBAE 3 3aKOHY: YCHHOBUTCISIMH Ta
ONiKyHaMH HE MOXYTb OyTH 0COOH, sIKi HE MalOTh IIOBHOI IUBIJIBHOT
nieznarHocTi (4.2 cr. 63 LK Vkpainu i ct. 211 Cimelinoro Konekcy Ykpainu
[2]). Bunstku 3 mporo mpasmiia 3po0JICHI JIMIIE IS HEIIOBHOJITHIX OaThKiB,
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IO JiFOTh B SKOCTI MPEICTaBHUKIB CBOIX MAJIONITHIX AiTeil. Jlatoum M03Bin Ha
BUMHEHHS TIPABOYMHY BiJ| iMEHI IUTHHH HETIOBHOJITHIM OaThbkaMm, OpraH
OIKY Ta IKIyBaHHS IIOBHHEH OCOOIHMBO MEPEBIPATH BiANOBIIHICTH TAKOTO
MIPaBOYMHY iHTEpecaM OCOOH, SIKY IPEICTaBIITIOTh.

3anepedeHHsT MPEICTaBHUIBKOI MPAaBOCYO’ €KTHOCTI IOMIMPIOETHCS 1 Ha
oci0, oomexenux y nmiesmatHocti (ct. 37 LK Ykpainm), 30kpema, KO MOBa
ile PO TpenCTaBHHUITBO y cepi MaifHOBHX IMPaBOBITHOCHH. 3a MeEXaMu
MaifHOBOT cdepr OOMEKCHO Ji€3MaTHUX HEOOXITHO BH3HATH 3IATHUMH
HaOyBaTH Ta 3IMCHIOBATH MpaBa i 000B’SI3KU MPEICTABHUKIB.

3aKoH BU3HAE 32 OOMEKEHO JI€3JATHIMU MOXKIIMBICTh BUCTYIIATH B SIKOCTI
3aKOHHHUX TPEICTaBHUKIB CBOTX MAJIOJITHIX JiTeil. Takuii BHICHOBOK BUILIHBAE
3 TOro, IO pa3oM 3 OOMEXKEHHSAM Yy JI€3MATHOCTI 3aKOH HE mepeabayae
BCTAHOBJICHHSI OIIIKM HaJ| IiTbMH JJaHOi 0COOM HaBiTh y BiZICYTHICTh IHILOTO 3
OatpKkiB. OueBUIHO, Kpamie 0yino Ou, abu 0OMeXXeHHS 0COOH y Ii€3aTHOCTI 3a
npasmwiamu cT. 37 LK Ykpaiau Mano 0 HaCIiAKOM i TPUITUHEHHS BiTHOCHH
MIPEACTaBHUIITBA MK OOMEXKEHO MTi€3IaTHUM Ta HOTO MAaJONITHIMH HITBMHU Y
chepi MafHOBHX TIpaB Ta OOOB’S3KiB OCTaHHIX HE3aJEKHO BiJl HAasBHOCTI
iHmoro 3 OatpkiB. OOMEXEHHS y Ii€3MaTHOCTI OTHOTO 3 OaThKiB 3a BiA-
CYTHOCTI iHIIOTO, a TaK caMO OOMEXEHHS y M€3MaTHOCTI 000X OaThKiB Ma€e
CYMpPOBOKYBATHCSI BCTAHOBJICHHSAM OIKHM 1 MPH3HAYCHHSM OITNIKyHA HaJ
MaffHOM X MajomiTHiX JiTedl. Takuii BHCHOBOK OOYMOBIIOETHCS IUISIMU
0OMEXEHHS JII€3JaTHOCTI Y CYZ0BOMY TIOPSIIKY — 3a0e3Ne4YeHHs 1HTepeciB He
naiie 1iei ocobu, ange i 1 cim’i. 3abopoHa OOMEXKEHO [i€3MaTHOMY TMpPE.-
CTaBJISITH CBOIX JiTe B IX MaifHOBHX MpaBax Ta 000B’s3KaX 3aXHIIAE OCTAHHIX
BiJl MOXKJIMBUX 3JIOBKMBaHb 3 OOKy iX OOMEKEHO [i€3MaTHUX OAaThKIB Ta
Tperix oci6. OOMexeHO [ie3maTHI MOBHHHI OyTH TM030aBJieHi 3JaTHOCTI
HaOyBaTH Ta 3iHCHIOBATH MAaifHOBI MpaBa Ta 000B’S3KM CBOIX JiTeH HABITH 3a
3rOJI0I0 CBOIX MiKIyBaNbHUKIB. Komo oci0, siki MOXKYTh BHUCTYIIATH B SIKOCTI
3aKOHHUX TIPENICTaBHUKIB, BUUCPITHO BH3HAYEHO B 3aKOHi, SK i MIJCTAaBH, B
CHITy SIKMX 0co0a MOXKe CTaTH 3aKOHHHM TIpPEICTaBHHUKOM. Bu3HaHHS 3a
0OMEKEHO [i€3MaTHUMH TpaBa BUYMHATH BiJ IMEHI IiTell NpaBOYMHH 3a
3rOJI0K0 MIKITyBaJbHHKA MOPU3BEIO O 10 TOro, MmO MPU MPEACTABHUIITBI
BUPIIIAJBHY POJIb BiAirpaBaia BOJIS MIKIyBaJIbHUKA, SIKUH HE YIIOBHOBAXEHHUH
Ha TMPEICTABHMIITBO Tl CBOTO MiIOMIYHOTO.

TakuM 9rHOM, IPAaBOCYO’€KTHICTH MPEACTABHUKA MAIOTh TiBKY TIOBHICTIO
nmie3naTtHi TPOMAISHH — y MEKax SKOi BOHH BBaKAIOTHCS 3AaTHHMH [0
CaMOCTIfHOTO BYMHEHHS ITPABOYHHIB.

BigmoBimHo mo 4. 1 cr. 238 LK VYkpainu npenctaBHUK Moxe OyTH
VIIOBHOB&)KCHUI Ha BUMHEHHS JIMIIEC TUX IPABOYMHIB, MPABO HA BUYMHCHHS
SIKHX Ma€e 0co0a, sIKy BiH mnpenctasise. s qoOpOBLIEHOTO MPEICTABHUITBA
1Ie TIPaBUIIO € LIIKOM BHIIPABJaHUM. SIKIIO K MpOaHali3yBaTH BKa3aHy HOPMY
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3 TO3ULI] 3aKOHHOTO MPEJICTaBHUIITBA, MOXKHA HPUHUTH /O BUCHOBKY, IIO
OMIKYyH, NPWU3HAYCHHH MAJONITHIH 0c00i, YIIOBHOBaXYEThCS HAa BYH-
HEeHHS JiMIe NpiOHWX MoOyTOBUX mpaBoumHiB. [IpoaHamizoBaHa mediHimis
(a. 1 cr. 238 LK VYkpaiHu), Ha Hamry OyMKy, Ma€ HE 30BCIM BIaiy
KOHCTPYKIIif0, a TOMY MOTpedye 3aKOHOJABYOTO Meperisiay il 3micTy, mob He
BHUHHKAJIO JKOJHAX CYMHIBIB IIpH ii TITyMadeHHi.

Mexi mpaBo3IaTHOCTI OCOOM-TIPEACTABHUKA BH3HAYAIOTHCA 4. 2 CT. 238
K Vkpainu, 3a yMoBaMu K01 MpeACTABHUK HE MOKE BUMHATH IPABOYUH,
SIKUH BIJIOBIZHO JI0 HOTO 3MICTy MOXe OyTH BUMHEHHMH JIMIIE OCOOHUCTO TIi€0
0c00010, SIKy BiH NpeJcTaBise (CKIAJaHHS 3aloBiTy, YKJIaJaHHS JOTOBOPY
JIOBIYHOTO YTPHMaHHS, yKIaJaHHA NU00y Toino). Lle mojokeHHs 3aKoHY
BU3HA4Ya€ MEXI 3/1aTHOCTI BHUCTYIATH 4epe3 MpeACTaBHHKA NpH HaOyTTi Ta
peamizauii He TIIBKM LUMBUIBHHUX, ajle 1 IHIIMX NpaB Ta o0OB’s3KiB. Mexi
3MATHOCTI MiATH Yepe3 MPEeICTaBHUKA y KOXKHIH Traimy3i IpaBa 3aleXaThb Bij
XapakTepy IpaB Ta 00OB’S3KiB, SKI MOXYTh MAaTH i Cy0 €KTH: YUM OibIIe
mpaB Ta 00OB’S3KIB, TICHO MOB’S3aHMUX 3 0CO00I0, THM BYXKYe, SK HACIIMIOK,
cdepa 3acTocyBaHHS NMPEACTABHUITBA Y AaHIH ramysi mmpasa.

Hie3naTHicTh NpeAcTaBHUKA CYMHIBIB HE BHUKIHMKAE, OCKUIBKH MPaBOYHH
BUYHMHSETHCS JiSIMH OCTAHHBOTO X0Ya 1 BiJ] iMCHI 0COOH, SIKY BiH IIPEICTABILSE.
ChoipHUM € THUTaHHS PO T€, YMs BOJII BHPAXKAEThCS Y IMPABOYMHI, SIKHH
BUYHMHSETHCS OJIHIEI0 OCOOOIO Bij IMEHI 1HIIOI, — BOJISI TPEICTaBHHUKA, 0COOH,
SIKY TIPEJICTaBIISIIOTh, UM iX 000X.

[TutaHHS PO «HAJIEKHICTH)» BOJI HAOYBa€ MPAaKTHYHOTO 3HAYEHHS MPU
BCTAQHOBJICHHI ~ BMHH, HEJOOPOCOBICHOCTI, TMOPOKIB BOJI Ta IHIIKX
Cy0’€KTMBHHX MOMEHTIB, L0 € BaXJIMBUMH JJIsI JIHCHOCTI mpaBo4uHy. [lpn
3aKOHHOMY NPEJICTABHUITBI yci Cy0 €KTUBHI MOMEHTH «30CEPEIKYIOTHC» Y
MOBEMIHIIl TpEJCTaBHUKA, a CIPSIMOBAHICTH 1 3MICT BOJI TIPEJCTaBHHUKA
BU3HAYAIOTBCSI BOJICIO 3aKOHOZABI Ta IHTEpecaMu OCOOM, SKy TIpen-
CTaBIAIOTh. [Ipm JNOOPOBUTEHOMY MPEACTABHHUIITBI AN IIHCHOCTI Tpen-
CTaBHHIHKOTO TPABOYHMHY CYTTEBHMHU € CyO’ €KTHBHI MOMEHTH, SIKi XapaKTepHi
SK TIOBSNiHII TpEICTaBHWKA, TaK 1 OCOOHM, 5Ky TIPEICTABISIOTh.
A 1e nepenbavae nociijpkeHHs A0S (aKTHYHOI y4acTi KOXKHOTO 3 HHUX Y
¢opmyBaHHI Boiyi Ta ii BHSIBICHHI y MpaBo4mHI. Tak, SIKIIO MPEICTaBHUK
BUMHHMB TMPaBOYMH IIiJ{ BIUTMBOM OOMaHy, HacuiabcTBa (cT.cT. 230, 231
HK Vkpainm), mommnku (ct. 229 I[K Vkpainw), BUMaratd BU3HAHHSI
HOro HEIIMCHIM MOXXYTh i MPEACTaBHHUK — Cy0’€KT Aii, i ocoba, sKy mpen-
CTaBJISIIOTh — HOCIH mTpaB Ta OOOB’S3KIB 3a TPAaBOYMHOM. SIKIIO XK
NPE/ICTaBHUK, BYMHSIOUM IIPABOYMH, HE 3HAB NP0 OOCTABUHH, SIKI MaroTh
3HAYEHHS JUIsl BU3HAHHS HOTO HEiHCHUM, a 0co0a, Ky IPEeACTaBISIOTh Oyna
npoiHopMOBaHa MPO HUX, TO BUpINIaJbHE 3HAUYCHHS Mae MOiHGOPMaHHICTH
OCTaHHBOI.
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VYIIOBHOB@XYIOUM TPEACTaBHUKA HAa BYMHEHHS NPaBOUYMHY, ocola, SKy
MIPEACTABISIOTE THM CaMUM Oepe ydJacTh B ()OPMYBaHHI, 1 y BOJICBUSIBICHHI Ha
BUMHEHHS NPaBOYMHY THepen TpeTiMu ocobamu. Boms ocobwm, sKy
MIPEACTABIIIOTE (PIKCYETHCS Y BIIIOBITHOMY JOKYMEHTI, IOBEICHOMY [0
BiZloMa TpeTiX 0ci0, — TOBIPEHOCTI, i, BUpakeHa Iepes TPEeTiMH ocodaMu y
JAHOMY BHIIAAKYy He Oe3rmocepeiHbo, a MOOIYHMM MUISXOM Ta O0OyMOBIIOE
BUHHUKHEHHS IIPAaBOBHX HACHIAKIB IIOJO TPeTbOi 0COOHM Oe3MocepenHbo Y
0co0H, SIKY MPEICTABIIOTE. BinCyTHICTh y 0CO0OH, Ky NPECTaBISIOTh IOPH-
JMYHO 3HAYyIIOi BoJi ab0 HasBHICTH Baj BOJI Yy MOMEHT YIOBHOB2)KCHHS
Mpe/ICTaBHUKA (BHUIa4ya JOBIPCHOCTI HEII€3aTHO0 OCOOOF0, MiJ BIUIMBOM
00MaHy, MOMUJIKA TOIIIO) TATHYTH 3a COO0I0 HIKUEMHICTh a00 OCIIOPIOBAHICTh
NPaBOYMHY 32 MOBHOBAXKEHHSIM, a pa3oM 3 TUM 1 INPaBOYMHY, BYHMHEHOTO
NpeICTaBHUKOM. JIJIi BUHMKHEHHS y OCOOM, SIKy NPEJCTaBISIIOTH THX abo
IHINX IOPUANYHAX HACTIIKIB HEOOXiTHE TaKOX BOJICBUSBIICHHS IPEICTAB-
HHKa, OCKUIBKM caMe BiH BYHMHSE NPABOYMH, ajic Y BOJICBHABICHHI INpen-
CTaBHHUKA IPH TOOPOBUTFHOMY IPEICTaBHUIITBI BUPAXKAETHCS 1 BOJISA TOTO, BiX
IMEHI KOTO BiH BHCTYTIAE.
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