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MEDICAL AND SOCIAL EXAMINATION:
THEORETICAL AND LEGAL ASPECT

Triukhan O. A.

INTRODUCTION

The Constitution of Ukraine (Art. 3) states an individual, his life and health,
honor and dignity, inviolability and security shall be recognized in Ukraine as
the highest social value. Human rights and freedoms, and quarantees thereof
shall determine the essence and course of activities of the State™.

The relevance of this research involves reforming the system of socio-
medical examination. Literature draws attention to the need for establishing
an independent expert commission. Moreover, most citizens’ appeals
concern the violation of the rights of persons with disabilities. There are
widespread cases when the rights of persons with disabilities, who really
need social protection of the state, are limited and systematically violated.
The above practice is confirmed by numerous complaints and media
publications about the abuses of the Medical and Social Expert Commission
(MSEC). Unfortunately, many persons with disabilities also associate MSEC
with emotional humiliation. It is believed that persons with disabilities are
people who need the support of the state and others as no one else.

Individual aspects of the protection of the rights of persons with
disabilities are covered in the studies by V.S. Andreiev, N.B. Bolotina,
M.O. Buianov, V.S. Venediktov, V.M. Dohadov, V.V. Zhernakov,
T.Z. Harasymov, H.S. Honcharov, M.L. Zakharov, S.I. Kobzev,
S.l. Bohdanov, O.le. Machulska, V.V. Moskalenko, P.D. Pylypenko,
O.l. Protsevskyi, N.M. Stakhovska, Ye.H. Tuchkov, Ya.M. Fohel,
M.I. Fliaster, O.M. Yaroshenko et al. The issues devoted to the foreign
experience of social protection of the population, in general, and social
protection of people with disabilities, in particular, are considered in the
contributions of the following scientists: S. Didyk, L. Berezovska,
N. Bondar, O. Zaiarnyk et al. Despite the availability of some scientific
papers, the author believes the issue under consideration is poorly studied,
and some problems in this area remain unaddressed.

Considering the above, the purpose of the research is to specify
provisions related to the enjoyment of the rights of persons with disabilities
while undergoing medical and social examination and make forward
proposals for improving the relevant legislation.

! Koncruryuis Yipainu Bix 28 wepsms 1996 p. Bidomocmi Bepxosnoi Padu Yipainu.
1996. Ne 30. Cr. 141.
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1. The historical and legal aspect of the establishment
and development of a medical and social examination

Throughout the world, the emphasis is laid on the social protection of
persons with disabilities that people with disabilities don’t face a prejudiced
attitude. It is noteworthy that in some countries, equality between persons
with disabilities and other members of society is enshrined at the
constitutional level. Thus, according to the Basic Law of the Federal
Republic of Germany (Art. 3) no person shall be disfavored because of
disability (physical or mental)?. Similar provisions are consolidated in the
constitutions of Canada (Art. 15), Switzerland (Art. 8), and Armenia (Art.
14.1). The Portuguese Constitution contains a separate article, 71 “people
with disabilities”, which regulates their rights. The Constitution of Spain
(Art. 49) fixes the responsibilities of public authorities concerning persons
with disabilities®. It should be highlighted that national law prohibits
disability discrimination”.

A medical and social examination plays a special part in the system of
social security measures. Some scientists working on this issue note that the
medical and social examination has passed certain stages. Literature notes that
the history of the formation, establishment and development of public
administration of the service of medical and social examination in Ukraine has
permitted identifying three stages. Its origins date back to the 17" century.

The article focuses on the fact that the first stage (17" century — 1917) is
a stage of private-oriented social support of persons with disabilities. It was
the period of laying the groundwork of expert work on the principles of
social interaction, and thus, in literature, it is condltlonally called the stage of
private-oriented social support of persons with disabilities®.

Therefore, M.K. Khobzei asserts that in 1908, the first medical advice
bureaus (MAB) were created in Katerynoslav (now Dnipro). Since then, the
active development of a specialized network of institutions for medical disability
examination (Kharkiv, Baku, Odesa) has begun. At that time, bureaus were
created at the initiative of the medical community, and therefore, their structure
was developed on the ground. Most of them were private institutions, the main
task of which involved assessing the working capacity of patients taking into
account the nature of the disease or injury. MABs, which were located at city

2 Ocuouuii 3akon ®exeparusHoi PecnyGuikn Himeuunnu Bix 23 Tpasus 1949 p.
URL: http://concourt.am/armenian/legal_resources/world_constitutions/constit/germany/
german-r.htm.

Konctutyniss ~ Kopomictea  Icmamii  Bim 27  rpymas 1978  p.
URL.: http://www.uznal.org/constitution.php?text=Spain@language=r.

TIpo ocHOBM colianbHOI 3aXHMIIEHOCTI OCi0 3 iHBamigHICTIO B YKpaiHi : 3akoH
Vxpainu Bix 21 6epesns 1991 p. Ne 875-XII. Bioomocmi Bepxosnoi Paou YPCP. 1991.
Ne 21. Cr. 252 (nata 3BepHenHs: 28.04.2021).

® ImatoB A.B., Xoxmo LI IcTopuuHi acnekTH CTaHOBJIEHHS CIY)XOM MeIHKO-
COLIaJIbHOT EKCIIEPTHU3U KUTTEMISUIBHOCTI 0ci0 3 0cOOIMBUMHU mMOTpebaMu B YKpaiHi.
URL. http://www.dbuapa.dp.ua/zbirnik/2010-01/10iavopu.pdf.
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hospitals, consisted of three to five doctors. Thus, the foundation of MABs was a
progressive step in establishing the service for medical and social examination of
working capacity®.

The second stage (1917-1990) is a stage of state compensatory social
support for people with disabilities. It should be noted that after 1917, the
issue of setting up the state system of medical and labor examination
emerged full blown. Thus, in 1928, the “Regulations on Medical Expert
Commissions” were approved whereby the medical expert commissions
(MEC) were renamed.

In addition, A.V. Ipatov and I.I. Khozhylo, in one of their scientific
works, draw attention to the fact that the 1948 period of formation of the
service of medical and social examination of working capacity had certain
features, in particular, the first All-Russian Congress of Medical Experts was
held. It is noted that a few decades ago, there was the service of medical and
labor examination (MLE). In the context of public aid, medical and labor
expert commissions (MLEC) conducted citizens’ examination. Literature
draws attention to the fact that in 1948, the Resolution of the Council of
Ministers of the USSR No. 4149 approved the Regulations on Medical and
Labor Expert Commissions, according to which the main tasks of MLECs
were expanded with an emphasis on prevention and rehabilitation.

A noteworthy detail is that since 1991, the history of the medical and
social examination of life has faced the third stage — a stage of developing
state foundations of social integration and reintegration of individuals with
disabilities. After Ukraine’s independence, the principles of providing
medical and social help changed. First of all, a reduced vital activity, not the
loss of ability to work, turned to be the main criterion for disability under
international standards’. In this regard, according to the Regulations on
Individual Rehabilitation and Adaptation Program of a Person with a
Disability approved by the Decision of the Cabinet of Ministers of Ukraine
dated 22.02.1992, No. 83 (the Regulations became invalid in 2009), MLECs
were renamed medical and social expert commissions®.

It is expedient to mention that the USSR had a single state social welfare
system for persons with health conditions associated with disability®. The
adoption of the Law of Ukraine “On the Fundamentals of Social Protection
of Persons with Disabilities in Ukraine” dated 1991 resulted in a positive

® XoGseii M.K. Amamis cydacHoro cramy peabimitauii imBamizis B Ykpaini.
URL.: http//cyberleninka.ru/article/n/analiz-suchasnogo-stanu-reabilitatsiyi-invalidiv-v-
ukrayini/viewer/ (mara 3BepHeHHs: 28.04.2021).

MexnyHaponHasi Kinaccuukaims (GyHKIMOHMPOBAHWS, OTPaHHYCHHH IKU3HE-
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moment involving social guarantees for persons with disabilities and
introducing the concept “medical and social examination”. Since the
adoption of the Law of Ukraine “On the Rehabilitation of People with
Disabilities in Ukraine” dated 2005, an attitude towards the rehabilitation of
people with disabilities has changed for the better.

Disability confirmation in Ukraine is carried out exclusively by MSEC.
In Ukraine, the functioning of the medical and social examination is tied to
many problems (in particular, a lack of transparency of work and public
control and the imperfection of regulatory support). The practice shows that
people with disabilities face numerous problems related to the violations of
their rights on a daily basis. The author highlights the exercise of the rights
of persons with disabilities while undergoing a medical and social
examination also remains challenging.

It is necessary to establish a fact that many key international statutory
acts were adopted. The Universal Declaration of Human Rights, which was
proclaimed by the United Nations General Assembly on 10 December 1948,
is still the main global statutory act. Thus, Art. 1 proclaims: “All human
beings are born free and equal in dignity and rights”'°. The Convention on
the Rights of Persons with Disabilities and its Optional Protocol, which had
been adopted by the United Nations General Assembly dated 13.12.2006
(Resolution 61/106) and went into effect dated 03.05.2008, are integral to
the development of international cooperation in terms of the rights of
persons with disabilities’’. Moreover, it refers to many acts of the
International Labor Organization (ILO) which deal with the social support of
workers who have sustained serious health damages due to a work-related
accident or disease that have led to disability, in particular, Employment
Injury Benefits Convention, 1964, (No. 121) (Recommendation 121),
Medical Care and Sickness Benefits Convention, 1969 (No. 130)
(Recommendation 134) etc. It is worth mentioning that the issue under study
is regulated at the European level by documents on human rights:
specifically European Social Charter (Revised) regulates the protection of
human rights in those social spheres in which persons with disabilities face
numerous restrictions and discrimination.

One should give credit to national legislation that has a statutory basis for
the medical and social examination. The Constitution of Ukraine is the basic
statutory act. Moreover, MSEC is currently guided by laws and subordinate
legislation: i.e., Fundamentals of Healthcare Legislation dated 19.11.1992,
the Law of Ukraine “On Amending Certain Laws of Ukraine to Improve

10 . o .
3aranpHa lleknapaum TpaB JIFOIUHU TIpUUHATa 1 IporoJjiomeHa

pesomonieto 217 A (IIT) I'enepansroi Acam6nei OOH Bix 10 rpynust 1948 p. Ogiyivinuii
gicnux Ykpainu. 2008. Ne 93. Cr. 3103.

! Kousennis OOH mpo mpasa oci6 3 iHBamigHiCTIO, NpHIHATA PE3OIIOLI€I0
I'enepansuoi Acambnei OOH 13 rpyans 2006 p. URL: http://zakon.rada.gov.ua (mata
3BepHeHHs: 28.04.2021).
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some Aspects of Discharge of Military Duty” dated 05.04.2018, the Law of
Ukraine “On Amending Art. 7 of the Law of Ukraine “On the Rehabilitation
of Persons with Disabilities” to Assess Disability” dated 13.03.2018, the List
of anatomic defects, other irreversible dysfunctions of organs and body
system under which the relevant disability group is established without
indicating re-examination term” approved by the Cabinet of Ministers of
Ukraine dated 21.01.2015, No 10, and others. There is a good deal of
internal instructions and orders the MSEC staff relies on, as follows: the
Order of the Ministry of Health of Ukraine “On the Approval of the Forms
of an Individual Rehabilitation Program of a Person with a Disability, a
Child with a Disability and Preparation Procedure” dated 08.10.2007, No.
623, the Order of the Ministry of Health of Ukraine “On the Approval of
Forms of Primary Accounting Documentation used by the Medical and
Social Expert Commissions” dated 30.07.2012, No 577, the Order of the
Ministry of Health of Ukraine “On Approval of the Procedure and Criteria
for the MSEC Assessment of Percentage Permanent Disability of Workers
who Sustained Work-Related Damages” dated 05.06.2012, No 420, and
others regulating legal relations in the relevant area.

Despite the recent adoption of regulations on the social protection of
persons with disabilities, improvement of their access to medicine,
education, employment, physical facilities: the Law of Ukraine “On
Rehabilitation in the of Health Care Sphere” dated 03.12.2020, the Decree of
the President of Ukraine “On Improving the Effectiveness of Measures in
the Field of the Rights of Persons with Disabilities” dated 03.12.2019, a
legal framework of medical and social care in Ukraine needs further
advancement. A positive fact is that in 2020, work upon the development of
the Concept of reforming medical and social examination in Ukraine started,;
it is formulated proposals for the draft order of the Cabinet of Ministers of
Ukraine “On Amending the Order of the Cabinet of Ministers of Ukraine
dated 03.12.2009, No 1317”. In the author’s opinion, such a step is urgently
needed and relevant.

It is worth mentioning that on 14.04.2021, the Cabinet of Ministers of
Ukraine approved the Decision “On Amending the Decision of the Cabinet
of Ministers of Ukraine dated 05.04.2012, No 321”, according to which the
Procedure for providing technical and other rehabilitation means for persons
with disabilities, children with disabilities and other certain categories of the
population and monetary compensation for self-purchased technical and
other rehabilitation means has been significantly changed. It is also
expedient emphasize that the procedure for obtaining technical rehabilitation
means by persons with disabilities is simplified: persons with disabilities
have been provided with expanded options for submitting documents for
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technical and other rehabilitation means, and on June 1, 2021, persons with
disabilities obtained additional guarantees™.

It is undeniable that one can’t ignore that on June 2, 2021, the
Government approved the draft Order of the President of Ukraine “On the
Delegation of Ukraine to Participate in the 14th session of the Conference of
State Parties to the UN Convention on the Rights of Persons with
Disabilities”. The draft proposes to form a Ukrainian delegation to join the
14th session of the Conference of State Parties to the UN CRPD and approve
instructions for the Ukrainian delegation. The participation in the mentioned
event will confirm that the course towards European integration and further
democratization is crucial for Ukraine. This will also contribute to laying the
groundwork for the use of the UN potential principally in the context of
strengthening social justice and protection of the rights of persons with
disabilities; introducing best practices to improve the state policy of Ukraine
in the field of enforcement of the rights and meeting the needs of persons
with disabilities on an equal footing with other citizens; advancing their
living conditions in accordance with the Convention on the Rights of
Persons with Disabilities™*.

One can conclude the protection of the rights of the vulnerable social group
holds relevance. The author believes international-legal and national aspects of
protection of the rights of persons with disabilities, including their legal status in
society, need rethinking and revaluating given global changes in the world.

2. Current status and directions for improving MSEC in terms
of disability confirmation: contemporary problems

According to Art. 1 of the Law of Ukraine “On the Rehabilitation of
Persons with Disabilities in Ukraine” dated 06.10.2005, a medical and social
examination is the establishment of the degree of permanent physical
impairment, disability group, causes and time of their onset as well as the
finalization and approval of an individual rehabilitation program for a person
with a disability (a child with a disability) under the compensation strategy
based on an individual rehabilitation plan and comprehensive rehabilitation
examination of a person with a physical disability™*.

The issue of rehabilitation and disability verification has always been
relevant. It is worth mentioning the MSEC’s main task is to rehabilitate
persons with disabilities. The author marks that 363 MSECs were functioning
in Ukraine (as of 2020). In addition, the Ukrainian system of medical and

2 Mpo BHecenns 3min 1o mocranosn KaGimery Minictpi Vipainu Big 05 KBitHs
2012 p. Ne 321 : mocranoBa Kabinery MinictpiB Ykpainu Bin 14 kBitHs 2021 p. Ne 362.
Odpiyivinuii sicnux Ykpainu. 2021. Ne 33. Cr. 1943.

MinicrepctBo comianbHoi mosituke Ykpainun. URL:  https://www.msp.gov.ua/
news/20143.html.

¥ Ipo peabinirariio oci6 3 inBamigHicTIo B Ypaini : 3akon Ykpainn Bix 06 xKoBTHS
2005 p. Ne 2961-1V. Bioomocmi Bepxosnoi Paou Vkpainu. 2006. Ne 2. Cr. 36.
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social expert commissions is still subordinated to the Ministry of Health, not
the central executive authority realizing social policy as is the case in
European countries (Germany, Finland, Sweden, Norway, and France).

It should be emphasized MSEC is tasked to determine working capacity
in general and the degree of loss of occupational capacity that is regulated by
the Order of the Cabinet of Ministers of Ukraine “Issues of Medical and
Social Examination” No 1317 dated 03.12.2009. Thus, according to the
Regulations on medical and social examination dated 03.12.2009, patients
who have reached the age of majority, persons with disabilities, victims of
work-related accidents and diseases undergo a medical and social
examination to establish the degree of physical impairment, causes, time of
onset, disability group and compensation-adaptation abilities of a person, the
realization of which facilitates medical, psychological and pedagogical,
professional, work, fitness-sport, physical and social rehabilitation®®.

The above statutory act (item 10) stipulates that depending on the degree
of loss, type of disease and disability group, general and specialized
commission are created. A commission consists of at least three doctors
whose specializations are approved by the Ministry of Healthcare, taking
into account commission scope, rehabilitation specialist, clinical
psychologist or psychologist.

It is important to note the major tasks of a medical and social examination
are the following: an evidence-based assessment of human physical
dysfunction, including the state of working capacity, determination of the
group, cause and time of the onset of a disability upon various diseases,
injuries and mutilations; the study of causes of a disability, development and
implementation of measures aimed at preventing temporary incapacity to work
and disability; organization and carrying out rehabilitation activities and
specification of evidence for various types of social assistance to patients and
persons with disabilities; an assessment of public health and a forecast of the
dynamics of morbidity and primary disability, etc.

To undergo a medical and social examination, one has to take such steps: to
apply to a health care institution at the place of residence; to undergo a complete
medical check up to determine a diagnosis and assess social needs; to receive a
referral of the medical and preventive treatment facility to MSEC.

Following the examination results, MSEC provides an individual, who is
recognized to be a person with a disability, with a standard certificate
specifying a disability group and an individual rehabilitation program
(hereinafter referred to as “IRP”). It is essential to dwell on the procedure of
disability confirmation which is regulated by the Instruction to establish a
disability group approved by the Order of the Ministry of Health of Ukraine

5 Iuranss memuko-comianeHOi excrepTHsu : moctaHoBa KaGimery Minictpis
Vkpainu Bin 03 rpyaus 2009 p. Ne 1317. Oiyitinuii sicnux Yrpainu. 2009. Ne 95.
Cr. 3265 (nata 3BepHenHs: 28.04.2021).
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dated 05.09.2011, No 561. Thus, legislation registers three disability groups
(I, I1 or III disability group). The author stresses that the | disability group is
divided into sub-groups (A and B) based on the degree of physical impairment
of a person and the need for permanent external care, help or supervision.

The research marks there was the Soviet percentage system for
establishing the degree of disability, but it didn’t prove its value as the
percentage relied on the professional capabilities of citizens. 5-6 — group
disability classification had been used before 1932, and 3 — group
classification was introduced in 1932. Subsequently, the practice of medical
and labor examinations revealed some shortcomings in the 1932 Instruction
in terms of disability groups; in 1956, it was amended to clarify the criteria
for identifying a disability group and give specific examples. In Soviet
times, permanent physical impairment was the primary cause of disability.
All it took was the factual findings of functional disorder.

Literature highlights that some foreign countries solely establish the
percentage of disability. In addition, mass media has elucidated information
that the Ukrainian government intends to give up on the disability grading
system available since the Soviet era. Instead, there are plans to switch to the
International Classification of Functioning, Disability and Health (ICF)
applied in the European Union. The ICF won approval from all 191 World
Health Organization (WHO) member states on May 22, 2001, during the
54" World Health Assembly. The general scale can be described as follows:
no problems (none, absent, negligible): 0—4%; mild problems (slight, low):
5-24%; moderate problems (medium, fair): 25 — 49%; severe problems
(high, extreme): 50-95%. Moreover, it is expected that social policy for
persons with disabilities and relevant payments will rely on the percentage
of disability, not the groups as before. This approach is recommended by the
World Health Organization.

The experience of the Republic of Latvia in identifying and confirming a
disability group seems to be interesting to borrow. Latvian medical
legislation qualifies disability and predictable disability. In particular, the
legislation stipulates that according to the current standards, a predictable
disability is functional limitations caused by an illness or injury that may
result in disability if the necessary medical and rehabilitation services are not
provided. Under the Latvian legislation, an individual, who is recognized to
be a person with a disability, receives a document confirming the relevant
status. The Cabinet of Ministers regulates the document sample, procedure
of issuance and registration. Disability is established for persons under the

8 Mpo 3arBepmxennst [HCTPYKIii MPO BCTAHOBNEHHS TPYN iHBATIIHOCTI : Haka3
MiHicTepcTBa 0XOpoHH 310poB’ss Ykpainu Big 05 Bepecus 2011 p. Ne 561. Odhiyitinui
gicnuti Yxpainu.2011. Ne 91. Cr. 3319.
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age of 18 without division into groups’. Taking into account the Latvian
experience, it is essential to statutorily adopt a simplified procedure of
undergoing a medical and social commission for people with anatomic
defects and severe disease through its remote implementation without a
patient. In addition, it is crucial to fix the procedure for engaging experts and
specialist upon the initiative of a person who is subjected to examination to
avoid corruption practices.

It is interesting to note that the analysis of social welfare legislation of EU
countries shows that the medical diagnosis is a major factor in recognizing a
person as “a person with a disability”. Thus, for example, in Lithuania, Sweden,
and Finland, qualified doctors are engaged to confirm the presence of disability:
approved medical practitioners and social insurance doctors; in Germany —
family physicians; in Great Britain — specially trained physicians; in the
Netherlands — both social security doctors and labor experts. However, the
medical team doesn’t decide on providing aid — it does an authorized public
officer. Literature states that foreign countries still don’t have a unified scheme
for determining disability. Thus, the degree of disability is stipulated by such a
criterion as the level of working capacity (Lithuania — up to 55%, Moldova — up
to 45 %); the loss of working capacity (Finland — by 40%, Sweden — by 25%;
Israel, Switzerland — 50%, Italy — 66%; Latvia — 25%); work decrement (the
Netherlands — by 35%; France — at least by 10%); total incapacity for work
(Great Britain).

National legislation specifies that MSEC specialists are obliged to inform
a person (a legal representative) about the procedure, conditions and criteria
for establishing disability and clarify other issues associated with
determining a disability group at the request of the person (a legal
representative) or in case of disagreement with the MSCE decision. One
should take into account that the commission examines a temporarily
disabled person, who addressed for disability confirmation, within seven
days as from the date of receipt of MSEC documents. If the commission has
not decided to extend the period of temporary incapacity for work, the
certificate of incapacity for work shall be dismissed on the examination date,
but not later than the date of the identification of a person’s disability group.
The date of the disability identification is considered the day of receipt by
MSEC of the documents required for the examination of the patient. The
author stresses that the head of members of the commission, who are guilty
of making the wrong decision and illegally issuing disability documents, are
liable under the law.

MSEC renews the disability status from the date of its suspension, but
not more than for three years, if the term of re-examination of the person is
missed for valid reasons. It is worthwhile mentioning that in the case of

Y Jluer TocomserBa VYpainm B Jlateilichkili PecryGrmiku  «ILlogo mpakTHKe

BCTaHOBJICHHs iHBamigHocTi B JlarBificekiit PecnyOmini» Bim 16 TpaBms 2011 p.
Ne 6129/13-500-428. URL: https://latvia.mfa.gov.ua/
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deterioration of health, one can contact the medical institution at the place of
residence to set the medical grounds for re-referral of medical records to
MSEC for examination. The re-examination of persons with disabilities,
including unstable, reversible changes and disorders of organs and body
systems, is conducted in 1-3 years to assess the effectiveness of
rehabilitation treatment and rehabilitation measures, health status and the
degree of social adaptation. The reconsideration of previously specified
terms for persons with disabilities (citizens whose disability is established
without mentioning re-examination term) is exercised upon the changes of
health condition and ability to work or when facts of abuse or mistakes made
in establishing the disability group are revealed.

One should pay attention to the fact that in case of disagreement of the
patient at inspection with the MSEC decision, he has the right to submit a
written application to the MSEC, where he was examined, or the relevant
health department (office) within a month. Within three days from the date
of receipt of the application, the commission that conducted the examination
or the health department (office) shall send all available documents together
with the application for consideration of the central commission of MSEC
which, no later than one month from the date of submission of the
application, conducts re-examination of the patient and makes the
appropriate decision.

It is expedient to highlight the basic tool of rehabilitation measures is an
individual rehabilitation program for persons with disabilities. Regulations on an
individual rehabilitation program of a person with a disability dated 23.05.2007,
No 757, identifies the mechanism of running and financing IRP of a person with
a disability™®. The author emphasizes IRP of a person with a disability is drawn
up individually for every person with a disability based on the State Standard
Program of Rehabilitation of Persons with Disabilities approved by the Decision
of the Cabinet of Ministers dated 08.12.2006, No 1686™.

The author points out that an individualized rehabilitation program is
developed for a month as from the date of application. Unfortunately, MSEC
doctors don’t always draw up IRP in full. In the author’s opinion, the very
imperfection of IRP content and insufficient recommendations for medical
or vocational rehabilitation result in incomplete adaptation of persons with
disabilities that cause negative for society socio-economic effects.

It is stressed that one of the most significant powers of MSEC involves
drawing up IRP for persons with disabilities which specifies types of
rehabilitation measures and performance period. The author marks that the

18 Ipo 3aTBepkeHHs [lonokeHHs PO 1HAMBIAyalbHY Hporpamy peadimitarii ocodou
3 iHBamiHicTIO : moctaHoBa Kabinery MinictpiB Ykpaiuu Bix 23 tpaBus 2007 p. Ne 757.
URL: http://wl.cl.rada.gov.ua/.

9 Tlpo 3arBepmmenns JlepxaBHOi THIOBOi mporpamu peaGimirtamii oci6 3
iHBaJiqHICTIO : mocTaHoBa KabOinery MinictpiB Ykpainu Big 08 rpymus 2006 p. Ne 1686.
Odgiyiinuii gichux Yrpainu. 2006. Ne 50. Ct. 3311.
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development of IRP of a person with a disability is a complicated and
responsible piece of work. The development and performance of IRP of a
person with a disability are often followed by many challenges. Judicial
practice shows that quite often persons with disabilities apply to the court to
declare unlawfulness of the denial to adjust IRP, the obligation to make
adjustments in IRP. In particular, the above is exemplified by the decision of
Donetsk District Administrative Court in the case No. 200/8252/19-a, which
is recorded in the Unified State Register of Court Decisions®

Literature notes case law protects the rights of cmzens if IPR is not
implemented (http://www.reyestr.court.gov.ua/ Review/11598069)*". In the
author’s opinion, it is essential to put an increased focus on the procedure for
arranging and completing IRP of a person with a disability. In addition, case
law does not always protect the rights of citizens if IPR of persons with
disabilities is not implemented. It is worth drawing attention to case law, in
particular, the Decision of Khmelnytskyi District Administrative Court in the
case No 560/1809/19. Thus, the plaintiff appealed to the court with a claim
in which he asks to recognize the actions and inaction of the defendants
towards the intentional deprivation of rehabilitation, habilitation services,
sanatorium-resort treatment, which is prescribed by the State Standard
Program of Rehabilitation of Persons with Disabilities and is state
guarantees of persons with disabilities during IRP validity, illegal and
compensate moral damages. Having examined the evidence available in the
case file, the court held that the defendant acted legally when developing
IPR of a person with a disability?.

The research focuses on the need to improve the effectiveness of
preparation and performance of IRP of persons with disabilities and enhance
control over the preparation and performance of IRP of persons with
disabilities. Thus, appropriate drafting of IRP of persons with disabilities is a
required condition for further positive changes in the health of a person with
a disability. Therefore, it is expedient to emphasize that advancing the social
protection of persons with disabilities in Ukraine, including upgrading the
quality of medical examinations, timeliness and reasonability of referral of
citizens for medical and social examination, is obvious. Public health is one
of the greatest values and a necessary criterion for the country’s socio-
economic development.

Literature highlights that MSEC is considered to be one the most
corrupted establishments in the field of state social policy. It is not unusual

20 - :
Pimennss JIOHELBKOTO  OKPY’KHOIO — aAMIHICTPaTHBHOIO Cydy y CIpaBi

Ne 200/8252/19-a. €ounuil OepoicagHull peecmp cyoosux piluens.
URL.: https://youcontrol.com.ua/catalog/court-document/84919488/.
2 Barmiit M., KoBans O., fukiB T. CTaH MequKO-COILiaNbHOI eKCIIEPTU3H B YKpalHl
Ta [UISIXJ noxpamemm 11 peamizamii: TpOMaJCBKMHA aHalli3 Ta pPEKOMEHJAIII].
URL.: http://www.irf.ua/files/ukr/programs/health/ph-2014-1-24.pdf.
PimenHst XMeNbHHUIBKOTO OKPY)XHOTO aIMIHICTpaTMBHOTO CyIy Yy CHpaBi
Ne 560/1809/19. URL.: http://youcontrol.com.ua/catalog/court-document/83904880.
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that one can bribe disability and related pension in MSECs. There are
widespread violations and limitations of the rights of persons with
disabilities who really need state social protection. The beforementioned is
confirmed by media publications on corruption and abuses in MSEC%,

It is essential to establish a fact that persons appealing to confirm
disability are subjected to examination. However, due to the corruption
factor and a lack of transparency of procedures, MSEC functioning is
associated with many weaknesses — one of them is the re-examination of
persons with disabilities for the confirmation of their status. In particular,
citizens lodge complaints against MSEC decisions about disability and
undertaking re-examinations because MSEC conclusions, according to
plaintiffs, don’t meet their actual health conditions. The above issues are
particularly relevant to the citizens whose disability group has a specified
period of validity, and after its completion, they shall undergo MSEC health
checkup. The complainants also demanded to clarify the procedure and
criteria for identifying the disability of persons with long-term dysfunctions.

Analyzing case law in terms of MSEC examination of citizens, one can
assess the judicial protection of the rights of persons with disabilities,
become acquainted with real-life cases submitted to the court and specify the
problems citizens most often face. Mass media states that the Unified State
Register of Court Decisions encompasses sentences for bribes during
disability granting. Mass media notes that, unfortunately, only one sentence
provided for jail term for a bribe-taker?®. To confirm the abovementioned,
one should pay attention to case law, in particular, case No 333/6365/17 of
Komunarskyi District Court of Zaporizhzhia®.

In the author’s opinion, undergoing a medical and social examination —
the procedure of which needs transparency — remains relevant to citizens. In
the context of MSEC practices, it is worth remarking that this is a sensitive
issue for our country: according to the explanatory note to the Draft Law of
Ukraine “On Amending Certain Laws of Ukraine on Improving Social
Protection of Persons with Disabilities in Ukraine” dated 13.06.2016,
No 4803 (withdrawn on 29.08.2019), “activities of the commissions have
non-transparent and close nature”. There is a real need for creating an
independent expert commission. Thus, draft law No 4803 focuses on the
quality of drawing up IRP of persons with disabilities, which is mainly

z IIpo BHeceHHs 3MiH 10 AESKUX 3aKOHIB YKpaiHM IIOJO MiABHIIEHHS COILajbHOL
3aXHUILIEHOCTI IHBaJigiB B YKpaiHi : mpoekT 3akoHy Ykpaiuu Bix 13 uepsHs 2016 p.
Ne 4803. URL:http://wl.cl.rada.gov.ua/ (nata 3Bepuenns: 28.04.2021).

«Mice TOpry Ta KOPYILIi» PpO3CHiIyBaHHS IPO POOOTY MEIMKO-COLIAIBHUX
eKkcriepTHUX KoMiciit. UA: [lepwuii / binenpka 1., bormap /1., CanoBHuk A., Ctparonos O.,
VaesmoBa O. URL:  https://4vlada.com/mistse-torgu-ta-koruptsii-rozsliduvannia-pro-robotu-
med;/ko—sotsialnyh—expertnyh—komisij (nata 3BepHenHst: 28.04.2021).

® Pimenns KoMmyHapcekoro paifoHHOro cyay y cmpasi No 333/6365/17. €dunuii
Oepaicasnuil peecmp cydosux piwens. URL: http://www.reyestr.court.gov.ua/Review/
82647944 (nata 3BepHeHHs: 28.04.2021).
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implemented by the representatives of the medical sector, within the MSEC
system. Unfortunately, the quality of IRP is in the doldrums. The author
considers this deprives millions of persons with disabilities in Ukraine of the
opportunities for effective social integration and full-quality life and foredooms
them to social isolation. Consequently, the proposal for substantial improvement
of the effectiveness of drawing up and execution of IRP of persons with
disabilities, including intensification of the control over the preparation and
execution of IRP of persons with disabilities, seems to be expedient.

3. Procedure for appealing against MSEC decisions:
a review of current case law

The Constitution of Ukraine stipulates that everyone shall be guaranteed
the right to appeal to a court and judicial protection (Arts. 55, 124).

Legal literature interprets the protection of rights as the resolution of
disputes between interested individuals and legal entities when one of the
parties to the dispute believes that its rights have been violated.

Citizens often complain about MSEC decisions on a disability group and
re-examinations. It should be noted that, in practice, the plaintiffs complain
that MSEC findings do not correspond to the actual state of their health.
These issues are especially relevant to citizens whose disability group has a
certain period of validity and, after its completion, they shall undergo MSEC
re-examination.

According to Art. 6 of the Law of Ukraine “On the Fundamentals of
Social Protection of Persons with Disabilities in Ukraine” dated 21.03.1991,
a citizen has the right to appeal to a court the decision of MSEC
establishments about the recognition or non-recognition of one as a person
with a disability. It should be emphasized that the defendant in this case is
the relevant MSEC.

According to p. 1, Art. 5 of the Code of Administrative Procedure of
Ukraine dated 06.07.2005 (hereinafter referred to as “CAPU”), everyone has
the right to apply to an administrative court if he believes that the decision,
action or omissions of the power entity violates his rights, freedoms or
interests®.

It should be noted that a dispute against MSEC decisions, actions or
omissions has public law nature and shall be considered under the rules of
administrative procedure. Thus, Art. 19 of CAPU provides for cases that fall
under the jurisdiction of administrative courts. Para. 9, p. 1 of Art. 19 of
CAPU prescribes that the jurisdiction of administrative courts is extended to
the cases of public law disputes, including disputes concerning appeals
against decisions of attestation, competition, MSEC and other similar bodies,
which are binding on public authorities, local governments and others.

2% Koneke anMiHiCTpaTHBHOTO CyJq0uMHCTBA YKpainu : 3akoH Ykpainu Bix 06 mumHs
2005 p. Ne 2747-1V. URL.: http://zakon0.rada.gov.ua/laws/show/2747-15.
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According to p. 1, Art. 25 of CAPU, administrative cases challenging
individual acts, actions or omissions of power entities, which are accepted
(committed, admitted) towards a particular natural or legal person (their
associations), are decided by the administrative court at the plaintiff’s choice
at the place of his residence (stay, location) that is registered in the manner
prescribed by law or by the administrative court at the defendant’s location,
except for cases specified by CAPU.

As for the terms of the statement of claim and its consideration, it should
be noted that a person may appeal against the MSEC decision by filing a
statement of claim in an administrative court no later than 6 months from the
date when the person learned or had to learn of the violation.

It is essential to mark that in accordance with p. 4 of Art. 122 of CAPU,
if the law provides for the option of pre-trial dispute resolution and the
plaintiff resorts to this procedure or the law provides for the mandatory pre-
trial dispute resolution, it is set a three-month period calculated from the date
of informing the plaintiff about the outcome of his complaint against
decisions, actions or omissions of the power entity in order to apply to the
administrative court.

One also should take into account that p. 1 of Art. 193 of CAPU
stipulates that the court shall initiate proceedings on the merits no later than
sixty days from the date of commencement of proceedings, and in case of
extension of the term of preliminary proceedings — no later than the next day
from the date of expiration of such term.

The analysis of legal rules shows that MSEC decisions are aimed at
ensuring the implementation of state policy in the field of rehabilitation of
persons with disabilities, creating legal, economic, political, socio-domestic
and socio-psychological conditions to meet their needs for health restoration,
financial security, feasible labor and social activities and relate exclusively to
the relevant persons in terms of such decisions. Thus, MSEC is a power entity
only in vertical relationship with persons a particular decision refers to.

A general rule asserts that one government body cannot file a lawsuit
against another body because this means a claim of the state to itself, except
for “competent disputes” (p. 40) as provided for in procedural legislation. It
is necessary to point out the mentioned legal reasoning is fixed in the
decision of the Grand Chamber of the Supreme Court (hereinafter “GCSC”)
dated 16.09.2020. Thus, under the case No 821/1524/17 of the mentioned
GCSC decision, the issue of jurisdiction and powers to appeal against the
MSEC decision is studied®”. Relying on the content of the above rule, the
jurisdiction of an administrative court covers the cases of appealing against
the decisions of MMC (military medical commission) and MSEC, and the
appealer is exclusively the person against whom the decision was made. In

? Tlocranosa Bemukoi Ilanatu Bepxosroro Cyny Bin 16 Bepecus 2020 p. y cripasi
Ne 821/1524/17. €ounuil oeparcasHuil peecmp cyoosux piutens.
URL: https://ips.ligazakon.net/document/view/C014901.
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addition, GCSC has already presented a legal reasoning of legal disputes
about appealing against the decisions of a MSEC body, in particular, in the
decisions dated 13.03.2019 in the case No 526/2339/17 and dated
26.06.2019 in the case No 201/11696/18.

By analyzing case law, it should be noted that the following decision of
the GCSC in the case No 201/11696/18, which determined the jurisdiction of
disputes with MSEC, is noteworthy. The Chamber holds that a dispute about
appealing against actions or omissions committed by MSEC shall be
considered under the rules of administrative procedure. As the subject matter
of the dispute is an appeal against the decision of the MSEC body, the lower
courts, in compliance with the requirements of procedural law, concluded
that it is impossible to consider the dispute in civil proceedings. Thus, in
October 2018, the plaintiff appealed to the court to declare the decision of
the regional MSEC about the refusal of recognizing him as a person with a
disability to be illegal and to oblige the defendant to recognize him as a
person with a disability of the Il group. The Order of Zhovtnevyi District
Court of Dnipropetrovsk dated 31.10.2018 denied commencing proceedings
based on p. 1 of Art. 186 of the Civil Procedure Code (CPC) of Ukraine
since the case is not subject to consideration in civil proceedings. The court
of first instance reasoned the decision using the fact that the dispute is under
administrative jurisdiction. The Court of Appeal agreed with the findings of
the court of first instance. The plaintiff filed a cassation appeal, arguing that
the dispute shall be considered in civil rather than administrative
proceedings, as it concerns the health of an individual that is a personal non-
property right, which is particularly protected under civil law (Art. 275 of
the Civil Code of Ukraine) or originates from the employment relationship
due to the plaintiff’s work-related injury sustained when performing
employment duties. Thus, the Chamber states that a dispute about appealing
against actions or omissions committed by MSEC has public law nature and
shall be considered under the rules of administrative procedure?.

Attention should be paid to the fact that there is another legal reasoning
of GCSC, in particular, GCSC brought on a case No 490/9823/16-u.
Therefore, the plaintiff, who is a retiree of the Ministry of Internal Affairs of
Ukraine, challenged the MSEC refusal to admit that his disability is
associated with discharging of employment duties and assign him a status of
veteran, and thus, the Pension Fund would recalculate his pension. The
Central District Court of Mykolayiv refused to initiate proceedings on the
grounds that the defendant (MSEC) is subordinated to the Ministry of
Health, and therefore, is a state body. This means the case shall be
considered according to the rules of administrative procedure. The Court of
Appeals of Mykolayiv Oblast concluded that MSEC activity involves

% Tocranosa Benukoi Ianatn Bepxosroro Cymy Bix 26 uepsus 2019 p. y crpasi
Ne 201/11696/18. €ounuii oeparcasHuil peecmp cydosux piutets.
URL: https://reyestr.court.gov.ua/Review/82997480.
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performing managerial duties and making decisions, which cause some legal
effects, and upheld the decision of the court of first instance. In the cassation
appeal, the plaintiff referred to p. 10 of the Resolution of the Plenum of the
Supreme Specialized Court of Ukraine for Civil and Criminal Cases “On
Some Issues of the Jurisdiction of General Courts and Jurisdiction of Civil
Cases”. It states that cases of appealing against MSEC decisions shall be
considered under civil procedure, as such disputes relate to the health of an
individual, which is his personal non-property right protected by the rules of
civil law. It is noted that a dispute about appeals against decisions, actions or
omissions committed by MSEC has public law nature and shall be
considered under the rules of administrative procedure. However, as
mentioned earlier, in this case, the court of first instant refused to initiate
proceedings pointed out that the dispute had to be considered under the rules
of administrative procedure. Therefore, according to p. 5 of Art. 170 of
CAP, a further appeal of the same person to the administrative court
concerning the same subject matter and grounds and the same defendant, in
respect of whom the decision to refuse to initiate proceedings was rendered,
is not allowed. Under such conditions, the plaintiff could be deprived of the
right to access to a court and an effective remedy. Consequently, taking into
account the jurisdictional conflict and imperative instruction of p. 2 of
Art. 170 of CAP, the Grand Chamber decided the case had to be considered
under the rules of civil procedure®.

The author states that scores of people, who have serious health
complications, experience difficulties in acquiring the official status of a
person with a disability. The above is evidenced by case law. Stated claims
concerning the declaration of actions and decisions of MSEC about
disability confirmation and the degree of disability to be illegal are
unreasonable and unfounded. Case law shows the dispute arose because the
plaintiff disagreed with the defendant’s conclusions about the confirmation
of the third disability group and 60% disability for the relevant period
indefinitely. Attention is paid to the fact that the cassation appeal is based on
arguments that the lower courts did not take into account the provisions of
Criteria 238, according to which, in the plaintiff’s opinion, his illnesses
afford grounds for 100% disability. It is necessary to point out that the panel
of judges of the Supreme Court falls into line with the conclusions of the
lower courts on the refusal to satisfy the plaintiff’s claim in this pArt. In
addition, the panel of courts also emphasizes that the arguments put forward
by the plaintiff both during the consideration of the case in the courts of first
and appellate instance and in cassation appeal are reduced to disagreement of
the plaintiff with the MSEC decision on the third disability group and 60%
working capacity, because the plaintiff believes that he should be assigned

® Tocranosa Benmkoi Ianatn Bepxosroro Cymy Bix 12 rpymus 2018 p. y crpasi
Ne 490/9823/16-11. €ounuii oeparcasHull peecmp cyoosux piutens.
URL.: https://reyestr.court.gov.ua/Review/7897752.
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the first disability group and100% loss of working capacity. At the same
time, the analysis of the specified rules of the current legislation permits
deducing that the MSEC decision is rendered after the full medical
examination of the person and carrying out inspections by a medical and
preventive treatment facility and pursuant to medical records based on
objective examination of the person by commission members®.

Another example of case law states that determining the degree of loss of
health requires a medical degree and expertise. The reason for filing a
lawsuit in the court was illegal, in the plaintiff’s opinion, refusal to assign
him the 111 disability group indefinitely. In particular, by the decision of the
inter-district MSEC, the citizen was assigned the 111 disability group due to a
nonindustrial disease for 1 year. After medical examinations conducted from
2015 to 2017, the I disability group due to a non-industrial disease was
prolonged each time taking into account the need for active restorative
treatment and rehabilitation. However, the re-examination resulted in the
denial to recognize the person as a person with the 111 disability group. Thus,
the citizen filed a lawsuit against the regional MSEC seeking the revocation
of the decision of MSEC No 2 about the refusal to recognize him as a person
with the Il disability group and compelling the defendant to render the
decision about granting him the status of a person with the Il disability
group. In reasoning the stated claims, the plaintiff referred to the fact that his
health had not improved and remained unchanged for five years, which is
the basis for recognizing him as a person with a disability indefinitely, and
that, in 2019, he was re-assigned the Ill disability under the same
circumstances. Case law shows that Vinnytsia District Administrative Court
rejected a complaint in full®’.

It is interesting that the panel of judges of the Seventh Administrative
Court of Appeal partially upheld the appeal, in particular, regarding the
revocation of the disputed decision of the regional MSEC No 2 about the
refusal to grant the 111 disability group indefinitely. However, it agreed with
the position of the court of first instance that determining the degree of loss
of health and the degree of physical dysfunction is discretionary powers of
the relevant commissions and requires a medical degree and expertise.
Therefore, the court cannot replace other government body and take over the
settlement of issues that are under the jurisdiction of this body by law*.

¥ IMocranosa Bepxosroro Cyay Bix 30 ksitas 2021 p. y cupasi Ne 160/12235/19.
€ounuil  Oepoicasnuil peecmp cydosux piwens. URL: https://reyestr.court.gov.ua/
Review/96685064.
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Consequently, the solution to the problem of ensuring the rights of
persons with disabilities as one of the most vulnerable segments of the
population is currently quite relevant to Ukraine, both at the scientific and
practical levels. There are many causes, including the poor-quality work of
government agencies and, principally, the unwillingness of society itself to
recognize the equality between the rights of persons with disabilities and the
rights of all others.

It is worthwhile mentioning that MSEC competence involves raising
public awareness about medical and social examination. In the author’s
opinion, it is necessary to improve legal awareness through conducting
outreach activities both by non-governmental organizations, mass media and
MSEC, state authorities and local self-government. Thus, it seems expedient
to highlight that the need for the law promoting the social protection of
people with disabilities in Ukraine is obvious.

CONCLUSIONS

Taking into the abovementioned, the legal framework of medical and
social assistance in Ukraine needs further improvement. It would make sense
to mark that domestic medical and social assistance has had a thorny path:
from providing people with disabilities with social support to the modern
development of the system of medical and social examination and
rehabilitation. As pointed out above, one of the most important powers of
MSEC involves drawing up and amending IRP of persons with disabilities in
which types of rehabilitation measures and their period of performance are
specified. In the author’s opinion, it is essential to improve the effectiveness
of elaboration and execution of IRP of persons with disabilities. It is
essential to stress that adequate arrangement of IRP of persons with
disabilities is a necessary condition for further positive changes in the health
of a person with a disability.

According to the author, the scientific position of some scholars, who
work upon the issue under study, is worth supporting. In particular, V.P.
Melnyk states that one of the scenarios of law development and
implementation of principles of the UN Convention on the Rights of Persons
with Disabilities is formulation and approval of the Code on the Rights of
Persons with Disabilities, which would clearly and comprehensively regulate
relationships of the social protection of persons with disabilities®.

The author specifies that the statutory framework is available, but it has
some shortcomings which need statutory resolving that will contribute to the
realization of medical and social examination and activities of the
commission. As for changes in the approach to disability confirmation, first

¥ Mensunk B.II. 3akoHomaBui 3acajy IPABOBOTO PErylIOBaHHA peabimiTanii
IHBaNifiB: CyYacHMH CTaH Ta HamNpsIMH YIOCKOHaneHHs. Yaconuc Hayionanvrozo
ynisepcumemy  «Ocmposvka  axademisy.  Cepis : Ilpaso. 2014. Ne 2.
URL: http://nbuv.gov.ua/UJRN/Choasp_2014_2_22 (nata 3BepHenns: 28.04.2021).
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of all, it should mean not an expenditure recording but the first step towards
rehabilitation to engage a person into full-quality life. Moreover, the author
believes that forms of raising public awareness about medical and social
examination also need proper statutory regulation. Consequently, it seems
expedient to emphasize that the advancement of social protection of persons
with disabilities in Ukraine, including upgrading the quality of medical
check, timeliness and justification of the referral of citizens to medical and
social examination, is evident.

SUMMARY

The article marks the disability issue has become particularly relevant to
Ukraine. It is said that in our country, there has been a recent tendency
towards a significant increase of persons with disabilities. The above is due
to the general increase of persons with disabilities in the country that is
specifically caused by military actions in eastern Ukraine.

Unfortunately, for many people who have serious health complications, it
raises difficulties to be granted the official status “a person with a disability”
that is confirmed by analyzed in the article case law. It is concluded that
most often, MSEC refuses disability confirmation due to the following
reasons: incomplete examination, insufficient justification of the disease; a
lack of some (clarifying) medical records, and thus, it is impossible to
determine the degree of disability; a lack of diagnoses or symptoms, etc.

Attention is paid to the fact that the core objective of MSEC is the
rehabilitation of persons with disabilities. Many related scientific
publications, which consist of scientists’ proposals for improving the
forward-looking legislation in terms of the manifestation of disability
discrimination, have been studied.

It is justified that the state sets an important task: to create an unimpeded
living environment that will assist in advancing the social adaptation of persons
with disabilities. This will allow them to take an active part in social life.

The author draws general conclusions that the issue of the protection of
persons with disabilities needs enhancing and puts forward proposals for
updating legal regulation in the relevant field.
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