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FORECLOSURE IN UKRAINE ON SECURED VIRTUAL ASSETS
Hrytsai S. O.

INTRODUCTION

When there is a shared vision, a strategy emerges. If there is a strategy,
then a community appears. The subject of the strategy for the development of
the virtual assets market cannot be only the state. It should be a community of
experts, specialists, entrepreneurs and political figures. If we do something
together, there is a chance to build a better future. In order for the cooperation
between the state and the community to be successful, political support is also
necessary.

The Chief Executive Officer of the Hacken company noted that he does
not see any obstacles to Ukraine becoming a leading jurisdiction in the global
market of virtual assets. The legal adviser of the crypto startup Trustee Wallet
added: “What place Ukraine will occupy in the international arena depends on
our joint actions today. I issued if legislative directives from above and do not
find adequate support among the community, then these directives are doomed
to be,“dead”. That’s why support is very important™..

Bitcoin has economic value, in terms of assets, meaning it is a digital asset
that is now a property protected by Chinese law. In fact, in a notice published
by the court, they recognized Bitcoin as financial security. It must be treated
on an equal footing with other assets and protected by law.

Of course, the new decision of the Shanghai Higher People’s Court in
China gained wide publicity — recognizing Bitcoin as a protected virtual
property. The Shanghai Supreme People’s Court is the highest practicing
public court in the provinces, but it is unclear whether other higher-level
courts, such as the High Court, will share exactly the same opinion?

Literature review and initial prerequisites. On February 17, 2022, the
Parliament of Ukraine adopted the Law of Ukraine “On Virtual Assets”

! «MiHnudpa CrifbHO 3 KPUNTOCTINBEHOTOI TPE3EHTYBAIN CTPATETI0 PO3BHTKY DHHKY
BIpTyallbHUX aKTHBiB», MiHicTepcTBO nMdpoBoi Tpanchopmanii Yipainm, 21, Jlunens 2021,
https://thedigital.gov.ua/news/mintsifra-spilno-z-kriptospilnotoyu-prezentuvali-strategiyu-
rozvitku-rinku-virtualnikh-aktiviv.

2 «The Shanghai High Court Released a Coin-Related Case: Bitcoin, as a Virtual Property, Is
Regulated by the Laws and Regulations of Property Rights”, ICBC. 06 Tpasens 2022. URL:

http://www.ichc.com.cn/ICBC/M L BB/ E RN /R EF/ EiEl RS MEMERHIE
RS == 2 A = B E R A SERO TE 2R htm,
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No. 2074-I1X (hereinafter — Law 2074)3. Which was signed by the President
of Ukraine on March 15, 2022, after taking into account the changes,
according to his previously submitted proposals®. According to Paragraph 1
of Chapter VI “Final and Transitional Provisions” of Law 2074, the law itself
will enter into force®: and). from the date of entry into force of the law of
Ukraine on amendments to the Tax Code of Ukraine, regarding the
peculiarities of taxation of operations with virtual assets; b). implementation
of the State Register of service providers related to the turnover of virtual
assets, which is additionally specified in Paragraph 2 of Chapter VI of the
Final and Transitional Provisions, as a limitation in the possibility of applying
sanctions provided for in Article 23 of Law 2074. To fulfill the provisions of
Clause 1 of Chapter VI of the Law 2074 and for the purpose of putting it into
effect’, On March 13, 2022, the Parliament of Ukraine registered draft law
No. 7150 “On Amendments to the Tax Code of Ukraine on Taxation of
Transactions with Virtual Assets” (hereinafter — Draft Law 7150)".

The aim of the study. To conduct a study of the prospects of recovery
procedures in Ukraine for secured virtual assets, based on the existing legal
norms in the Law of Ukraine “On Virtual Assets”.

Description of the methodology. When conducting the research, the
following were used: general scientific research methods — deduction and
induction, synthesis and analysis, scientific abstraction, systematic approach;
specially legal methods of knowledge — formally legal; legal forecasting,
retrospective and comparative legal method; methodological substantiation of
the essence, nature and structure of terminology, which is the object of
research.

1. Definition and regulation of virtual assets
1.1. Basic concepts of a virtual asset and its classification
Law 2074 forms its own division of virtual assets, which is not similar to
the one generally accepted in the community related to the crypto industry:

% «(Ilpo BipTyambHi akTHBH», Pub. L. Ne 2074-1X (2022). URL: https://zakon.rada.gov.ua/
go/2074-20.

4 «IIponosumii Ipesugenta Ykpainu 10 3axony 'TIpo BipTyansi akTusu’». 11 UepseHs
2020. URL: https://itd.rada.gov.ua/billInfo/Bills/Card/2698.

5 «[ToscHroBabHa 3amucka 1o [Tpoekty Ne 7150 3akony Ykpainu *TIpo BHeceHHs 3MiH JI0
INomaTkoBOro Kozmekcy YKpaiHM IIOAO ONOAATKYBaHHS OOOpOTY BIPTyallbHHUX AaKTHBIB B
Vkpaini’», 13 Bepesens 2022. URL: https://itd.rada.gov.ua/billinfo/Bills/pubFile/1245235.

¢ «IlopisnsuibHa Tabmuns 1o [poexty Ne 7150 3akony Ykpainn 'TIpo BHeceHHs 3MiH 110
TonatkoBoro Kozxekcy YKpaiHH, II0JI0 ONOJAaTKyBaHHS OIepaliil 3 BipTyalbHUMH aKTHBAMH »,
13 Bepesens 2022. URL: https://itd.rada.gov.ua/billInfo/Bills/pubFile/1245233.

" «[Ipoext Ne 7150 3akony Ilpo BHecenHs 3Min j0 IToaTkoBOro Kojekcy YKpaiHM mojo
OINOJATKyBaHHs omepauiii 3 BipTyansHUMH akTuBamm», 13 bepesens 2022. URL: https://

itd.rada.gov.ua/billinfo/Bills/Card/39211.
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« Virtual asset — an intangible good that is the object of civil rights, has a
value and is expressed by a set of data in electronic form. The system of
ensuring the turnover of virtual assets ensures the existence and turnover of a
virtual asset. A virtual asset can testify to property rights, in particular, rights
of claim to other objects of civil rights (Paragraph 1 Paragraph 1 Article 1 of
Law 2074); Virtual assets are intangible assets, the specifics of their turnover
are determined by the Civil Code of Ukraine and this Law. Virtual assets can
be unsecured or secured. (Paragraph 1 of Article 4 of the Law of 2074);

» Unsecured virtual asset— a virtual asset that does not certify any
property or non-property rights (Paragraph 6, Paragraph 1, Article 1 of Law
2074); Unsecured virtual assets do not prove property rights. (Paragraph 2 of
Article 4 of the Law of 2074).

« A secured virtual asset — a virtual asset that certifies property rights, in
particular the right of claim to other objects of civil rights (Paragraph 3
Paragraph 1 Article 1 of Law 2074); Secured virtual assets certify property
rights, in particular, rights of claim to other objects of civil rights
(Paragraph 3 of Article 4 of the Law of 2074);

I understand the provision of a virtual asset as the certification of property
rights, in particular the rights of claim to other objects of civil rights. The
security of virtual assets is not security for the performance of an obligation.
A certificate of property rights means confirmation of the right of the owner
of the secured virtual asset to claim the security object. (Paragraph 4 of
Article 4 of the Law of 2074).

The object of securing a virtual asset is another object of civil rights, the
right of claim to which such a virtual asset certifies. The object of securing a
virtual asset is determined by the deed according to which it created such a
virtual asset. Property rights, in particular claim rights, to the virtual asset
security object are transferred to the acquirer of such virtual asset (Para-
graph 5 of Article 4 of Law 2074).

In turn, a secured virtual asset, as a financial virtual asset, forms two
separate directions of its internal distribution, into: secured by currency values
and secured by securities or a derivative financial instrument (Para-
graph 6 of Article 4 of the Law of 2074):

« A secured virtual asset secured by currency values issued by a resident
of Ukraine (hereinafter — SVA (CV);

» A secured virtual asset issued by a resident of Ukraine, secured by a
security or a derivative financial instrument (hereinafter — SVA (FI).
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1.2. State regulation of the virtual assets market

State regulation of the virtual assets market — implementation by the state
in the person of the National Securities and Stock Market Commission & and
the National Bank of Ukraine® comprehensive measures to organize, control,
supervise the market of virtual assets, regulate the rules of operation of service
providers related to the turnover of virtual assets, as well as measures to
prevent and counter abuse and violations in the market of virtual assets
(Paragraph 1 of Article 16 of Law 2074).

« State regulation in the sphere of circulation of secured virtual assets
secured by currency values (SVA (CV), within its competences, is carried out
by the National Bank of Ukraine;

« State regulation in the sphere of circulation of virtual assets, except for
SVA (CV), in particular regarding secured virtual assets secured by a security
or a derivative financial instrument (SVA (FI)), within its competences, is
carried out by the National Securities Commission and stock market.

2. Legal definition and life cycle of virtual assets

2.1. Creation, civil turnover, and termination of virtual assets

« creation — the moment of creation of a virtual asset is the moment from
which the first owner gets the opportunity to own, use and dispose of the
virtual asset in the system of ensuring the turnover of the corresponding virtual
asset, if it is not possible to reliably establish another moment of creation of
the virtual asset, based on the technical features of the system of ensuring the
turnover of virtual assets (Paragraph 1 of Article 5 of the Law 2074);

« the turnover of a virtual asset starts from the moment of its creation and
is carried out until the moment of termination of the turnover of the virtual
asset (Paragraph 2 of Article 5 of the Law 2074);

o turnover on the territory of Ukraine SVA(CV) is carried out in
accordance with the procedure established by the National Bank of Ukraine©
(Paragraph 3 of Article 5 of the Law 2074);

o turnover on the territory of Ukraine of virtual assets, except for ZVA
(VC), is carried out in accordance with the procedure established by the
National Commission for Securities and the Stock Market!! (Paragraph 4 of
Article 5 of the Law 2074).

« termination — a person who bears obligations under a secured virtual
asset must ensure the termination of the circulation of the virtual asset, if the

8 ([lonoxenns mpo HamioHanbHy KOMicCilo 3 I[iHHMX Tamepis Ta (POHIOBOTO PHHKY,
Pub. L. Ne 1063/2011 (2011). URL: https://zakon.rada.gov.ua/go/1063/2011.

®«IIpo Hauionaneuuit Gamk VYkpaimm», Pub. L. Ne679-XIV  (1999). URL:
https://zakon.rada.gov.ua/go/679-14.

1 TIpo Hanionanshuit 6aHk Ykpainu.

1 [Tonoxenns npo HalioHansHy KOMICiI0 3 HiHHUMX nanepis Ta (JOHIOBOIO PUHKY.
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objects of civil rights with which it was secured are lost or dropped from civil
circulation for one reason or another, and the possibility replacement of the
security of such a virtual asset is not provided for by the deed on the creation
of the corresponding secured virtual asset or by the deed on the alienation of
such a virtual asset (Paragraph 5 of Article 5 of the Law 2074).

2.2. Legal status and ownership of the virtual asset

Virtual assets are not a means of payment on the territory of Ukraine and
cannot be the subject of exchange for property (goods), work (services)
(Paragraph 7 of Article 4 of Law 2074).

The content of the right of ownership of a virtual asset includes the right
to own a virtual asset, the right to use a virtual asset and the right to dispose
of a virtual asset at one’s discretion, if this does not contradict the law, in
particular by transferring the right of ownership to a virtual asset (Para-
graph 5 of Article 6 of Law 2074). Ownership, use and disposal of a virtual
asset is recorded in the system to ensure the turnover of virtual assets
(Paragraph 6 of Article 6 of Law 2074). Acquisition conditions, transfer
conditions and the scope of rights to virtual assets can be expressed in the form
of algorithms and functions of the system for ensuring the turnover of virtual
assets, within which the turnover of virtual assets is carried out (Paragraph 2
of Article 6 of Law 2074).

Ownership of a virtual asset is acquired by the fact of creating a virtual
asset, committing and executing a deed regarding the virtual asset, based on
the norms of the law or a court decision and is evidenced by the possession of
the key to such a virtual asset, except for the cases provided for in the third
part of Article 6 of Law 2074 (Paragraph 1 of Article 6 of Law 2074). Virtual
asset key — a set of technical means implemented in the system for ensuring
the turnover of virtual assets, which makes it possible to control the virtual
asset (Paragraph 5, Paragraph 1, Article 1 of the Law of 2074);

The owner of the key of a virtual asset is the owner of such a virtual asset,
except for cases, if (Paragraph 3 of Article 6 of Law 2074):

1) the key of the virtual asset or the virtual asset is kept by a third party in
accordance with the terms of the transaction between the custodian and the
owner of this virtual asset;

2) the virtual asset is deposited with any person in accordance with the
law or a court decision that has entered into legal force;

3) the key to the virtual asset was acquired by a person illegally;

In the absence of a court decision establishing otherwise and which has
entered into legal force in Ukraine, it is considered that any person to whom a
virtual asset belonged in the past, on legal grounds, had and has the right to
ownership of this virtual asset during the entire period of ownership of the
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virtual asset key asset in relation to such a virtual asset (Paragraph 4 of
Article 6 of Law 2074).

2.3. Peculiarities of turnover and transactions with virtual assets
Turnover of virtual assets — all legal relations related to virtual assets that arise
between participants in the virtual assets market, as well as between them and
the state (Paragraph 7, Paragraph 1, Article 1 of Law 2074).

The turnover of secured virtual assets is subject to all restrictions
applicable to the turnover of objects of civil rights with which such virtual
assets are secured (Paragraph 1 of Article 8 of Law 2074).

Law 2074 does not apply to legal relations related to the issuance,
circulation, storage and redemption of electronic money, as well as to legal
relations arising during the emission, circulation, redemption of securities and
fulfillment of obligations under them, conclusion and execution of derivative
contracts, replacement of parties to derivative contracts and execution of
transactions regarding financial instruments on the capital markets, operation
of software or software-hardware complexes of electronic data exchange,
which ensure the implementation of the specified legal relations regarding
financial instruments, as well as relations arising during the conduct of
professional activities on the capital markets and organized commodity
markets (Paragraph 3 of Article 2 of the Law of 2074).

The disposition of a secured virtual asset is the disposition of the property
right to the object of securing this virtual asset (Paragraph 1 of Article 7 of the
Law of 2074). If the law establishes requirements regarding the form or
essential conditions of the transaction on the disposition of the object of
securing a virtual asset, such requirements are subject to fulfillment also
during the execution of the transaction on the disposition of such a virtual
asset (Paragraph 7 of Article 6 of Law 2074).

The provisions of the Civil Code of Ukraine on storage contracts, taking
into account the features established by Law 2074 (Paragraph 3 of Article 10
of Law 2074) apply to contracts for the provision of services for the storage
or administration of virtual assets or keys to virtual assets.

Intermediary services related to virtual assets are the execution of
transactions regarding virtual assets (including the implementation of a public
offer of virtual assets) in the interests of third parties (Paragraph 1 of
Article 13 of Law 2074). The provider of intermediary services related to
virtual assets has the right to perform transactions with virtual assets
(including the implementation of a public offer of virtual assets) in the
interests of third parties, on its own behalf and on behalf of third parties on
behalf of other persons and at their expense (Paragraph 2 of Article 13 of the
Law of 2074).
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If the secured virtual asset is secured by an object of civil rights, that is
under private or public encumbrance, or is secured by an object of civil rights
that has been removed from civil circulation, the alienation of such a virtual
asset is not allowed, and any act of alienation of such a virtual asset is
worthless (Paragraph 2 of Article 8 of the Law of 2074).

3. Providers of services for the turnover of virtual assets

Terms that we need in the context of the purpose of our research, which
are specified in Article 1 “Definition of Terms” of Section I “General
Provisions”:

« virtual assets market — a set of participants in the virtual assets market
and legal relations between them regarding the turnover of virtual assets
(Paragraph 10, Paragraph 1, Article 1 of the Law of 2074);

« participants of the virtual assets market — providers of services related
to the turnover of virtual assets, as well as any persons who carry out
operations with virtual assets in their own interests (Paragraph 12,
Paragraph 1of Article 1 of the Law of 2074).

Business entities of all forms of ownership have the right to operate as a
provider of services related to the turnover of virtual assets, subject to
compliance with the requirements defined by Law 2074 (Paragraph 1 of
Acrticle 18 of Law 2074).

The activity of service providers related to the turnover of virtual assets is
allowed only on the condition of obtaining a permit for the provision of
services related to the turnover of virtual assets of the appropriate type,
defined by Law 2074 (Paragraph 2 of Article 18 of Law 2074).

Business entities are allowed to conduct more than one type of activity of
a provider of services related to the turnover of virtual assets, subject to
obtaining a permit for the provision of each relevant type of services related
to the turnover of virtual assets (Paragraph 3 of Article 18 of Law 2074).

Providers of services related to the turnover of virtual assets are
exclusively business entities — legal entities that conduct one or more of the
activities related to the turnover of virtual assets in the interests of third
parties.

Only a financial institution can be a provider of services related to the
turnover of SVA (CV) (Paragraph 7 of Article 9 of Law 2074).

A financial institution is a legal entity that, in accordance with the law,
provides one or more financial services, as well as other services (operations)
related to the provision of financial services, in the cases expressly defined by
the law, and is entered in the relevant register in accordance with the procedure
established by law. Financial institutions include banks, credit unions,
pawnshops, leasing companies, trust companies, insurance companies,
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accumulative pension institutions, investment funds and companies and other
legal entities, the exclusive type of activity of which is the provision of
financial services, and in cases expressly defined by law, — other services
(operations) related to the provision of financial services. Financial
institutions are not financial institutions (they do not have the status of a
financial institution) independent financial intermediaries that provide
services for issuing financial guarantees in the manner and under the
conditions specified by the Customs Code of Ukraine (Paragraph 1
Paragraph 1 of Article 1 of the Law of Ukraine “On Financial Services and
state regulation of financial services markets”)'2,

According to Art. 80 of the Civil Code of Ukraine, a legal entity is an
organization created and registered and entered in the “Unified State Register
of Legal Entities, Individual Entrepreneurs and Public Organizations”, which
is endowed with civil legal capacity and legal capacity and can be a plaintiff
and a defendant in court!® 4,

The service provider can be a foreign legal entity that is a participant in
the virtual assets market, under the law of a foreign state, conducts activities
as a service provider in the manner and under the conditions determined by
the National Commission for Securities and the Stock Market, taking into
account the requirements and restrictions determined by this Law
(Paragraph 6 of Article 9 of the Law 2074).

The provider of services related to the turnover of virtual assets can be a
legal entity:

» managers, chief accountant, owners of significant participation and
ultimate beneficial owners of which have an impeccable business reputation;

« which has formed authorized capital in the amount established by Law
2074 and can confirm the legality of receiving funds that were directed to the
formation of authorized capital of a legal entity;

» which meets other requirements established by Law 2074 (Paragraph 5
of Article 9 of Law 2074).

There are a number of restrictions on the acquisition by a legal entity of
the status of a provider of services related to the turnover of virtual assets:

» which is registered in accordance with the legislation of a state
recognized by the Parliament of Ukraine as an occupying state or an aggressor
state;

2 «(Ilpo (iHaHCOBi MOCTYrH Ta JEpKaBHE PETYJTIOBAHHS PUHKIB (DiHAHCOBUX MOCIYT»,
Pub. L. Ne 2664-111 (2001). URL: https://zakon.rada.gov.ua/go/2664-14.

B «llusinphuii xomexc Ykpaimm», Pub. L. Ne 435-1V (2003), https://zakon.rada.gov.ua/
g0/435-15.

14 ([Ipo nepaBHY peECTpalilo IOPUIAMYHUX 0Cib, (isMUHMX ocCi6 — mianmpueMuis Ta
rpoMajichkux opmysaub», Pub. L. Ne 755-1V (2003). URL: https://zakon.rada.gov.ua/go/755-
15.
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« which is located on the territory of a state recognized by the Parliament
of Ukraine as an occupying state or an aggressor state;

» managers, chief accountant, owners of significant participation and
ultimate beneficial owners of which are citizens of a state recognized by the
Parliament of Ukraine as an occupying state or an aggressor state;

» who is a person who is directly or indirectly controlled in the sense given
in Article 1 of the Law of Ukraine “On the Protection of Economic
Competition” by residents of a foreign country, recognized by the Parliament
of Ukraine as an occupying state or an aggressor state, or acts in their interests;

« the ultimate beneficial owners of which are residents of a foreign
country, recognized by the Parliament of Ukraine as an occupying state or an
aggressor state;

« participants (shareholders) of which are the ultimate beneficial owners
of a resident of a foreign country, recognized by the Parliament of Ukraine as
an occupying state or an aggressor state;

« that owns directly or indirectly (through another natural or legal entity)
any share of a resident of a foreign state, a state recognized by the Parliament
of Ukraine as an occupying state or an aggressor state;

» has among its participants (founders, shareholders) legal entities
registered in states (jurisdictions) that do not fulfill or improperly fulfill the
recommendations of international, intergovernmental organizations involved
in the fight against the legalization (laundering) of criminal proceeds or the
financing of terrorism or financing the proliferation of weapons of mass
destruction. (Paragraph 4 of Article 9 of the Law of 2074)

3.1. Permission to carry out activity on the turnover of virtual assets

In some cases, it is not necessary to obtain a permit to conduct activities
involving the turnover of virtual assets, and in some cases, it is necessary to
additionally have another license:

« Issuance of a permit for the provision of services related to the turnover
of virtual assets of SVA (FI)-in the cases and procedure established by the
National Securities and Stock Market Commission, professional participants
of the capital markets have the right to carry out the relevant type of activity
of the provider of services related to the turnover of virtual assets, without
obtaining the permits provided for by Law 2074 (Paragraph 17 of Article 19
of Law 2074);

« Issuance of a permit for the provision of services related to the turnover
of virtual assets of SVA (CV)-a). A provider of services related to the turnover
of virtual assets, which is a bank, has the right to provide services related to
the turnover of SVA(CV) based on a banking license and permission to
provide services related to the turnover of virtual assets b. A provider of
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services related to the turnover of virtual assets, which is a non-banking
financial institution, has the right to provide services related to the turnover of
SVA (CV) based on a license by the National Bank of Ukraine to carry out
currency operations and a permit to provide services related to related to the
turnover of virtual assets (Paragraph 16 of Article 19 of the Law of 2074).

3.2. Obligations of virtual assets market participants

« conduct transactions with virtual assets in good faith and at your own
risk;

« before carrying out transactions with virtual assets, familiarize yourself
with the features of the functioning of the systems to ensure the turnover of
virtual assets, in which we planned it to conduct transactions with virtual
assets;

» when conducting operations with virtual assets, comply with the
requirements of Law 2074, laws of Ukraine “On prevention and counter-
measures against legalization (laundering) of proceeds obtained through
crime, financing of terrorism and financing of the proliferation of weapons of
mass destruction”®®, “About currency and currency transactions”?S,
international treaties, consent to the binding nature of which has been granted
by the Parliament of Ukraine, other normative legal acts regulating the
turnover of virtual assets. (Paragraph 2 of Article 9 of the Law of 2074;

« providers of services related to the turnover of virtual assets, at the
request of other participants of the virtual assets market, are obliged to provide
the necessary, accessible and reliable information about themselves, the rules
of their work, an exhaustive list of the conditions for carrying out operations,
as well as about the available opportunities to protect the rights of users —
other participants in the virtual assets market. The procedure for providing
such information is determined by the National Securities and Stock Market
Commission. (Paragraph 3 of Article 9 of the Law of 2074.

3.3. Rights of virtual assets market participants

« independently choose a counterparty among the participants of the
virtual assets market for transactions with virtual assets;

» To receive from service providers related to the turnover of virtual
assets, the necessary, accessible and reliable information about such a service

1 «[Ipo 3amobiraHHs Ta NPOTHiIO Jeramiamii (BiIMMBAHHIO) IOXOMiB, OJEPKAHUX
3JI0YNHHUM IUIIXOM, (piHAHCYBAaHHIO TEpopu3My Ta (DiHAHCYBaHHIO PO3IOBCIOJKEHHs 30poi
MacoBoro 3HuIIeHHs», Pub. L. Ne 361-1X (2019). URL: https://zakon.rada.gov.ua/go/361-20.

% «[Ipo Bamotry i Bamothi omepamii», Pub. L. Ne2473-VIIl (2018). URL: https://
ips.ligazakon.net/document/view/T182473.
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provider, the rules of its work, an exhaustive list of conditions for carrying out
operations by it, as well as available opportunities to protect one’s rights;

« On the proper quality of services related to the turnover of virtual assets;

» Open and use bank accounts for transactions with virtual assets;

* On judicial and other ways of protecting one’s rights to virtual assets
from the state and from other participants in the virtual assets market;

« To protect your personal data in accordance with the procedure provided
by the Law of Ukraine “On the Protection of Personal Data”;

« Independently determine and set the value of virtual assets, based on
which they carried transactions with virtual assets out. (Paragraph 1 of
Acrticle 9 of the Law of 2074.

4. Types of activities of the service provider
for the turnover of virtual assets

Providers of services related to the turnover of virtual assets are
exclusively business entities — legal entities that conduct one or more of the
following types of activities in the interests of third parties:

1) storage or administration of virtual assets or virtual asset keys;

2) exchange of virtual assets;

3) transfer of virtual assets; provision of intermediary services related to
virtual assets (Paragraph 8, Paragraph lof Article 1 of the Law of 2074).

4.1. Type of activity of the service provider — services for the storage
or administration of virtual assets or virtual asset keys

The services of storage or administration of virtual assets or keys of virtual
assets are the provision of safekeeping of virtual assets or keys of virtual assets
with the possibility of independently moving such virtual assets in the interests
and on behalf of third parties. The provider of services for the storage or
administration of virtual assets or virtual asset keys moves such virtual assets
only on the condition that such movement is carried out in accordance with
the instructions of the owner of the virtual asset and is expressly provided for
in the relevant contract with the owner of the virtual asset regarding its storage
or administration.

The size of the authorized capital for residents of Ukraine — providers of
services for the storage or administration of virtual assets or virtual asset keys
must be at least 70 thousand tax-free minimum incomes of citizens. The size
of the authorized capital for non-residents of Ukraine — providers of services
for the storage or administration of virtual assets or virtual asset keys must be
at least 350 thousand tax-free minimum incomes of citizens. (Paragraph 1 of
Article 10 of the Law of 2074).
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The storage or administration of virtual assets or keys to virtual assets is
not considered an activity that does not give the custodian the opportunity to
independently carry out the transfer of such virtual assets in the interests of
and on behalf of third parties (Paragraph 2 of Article 10 of Law 2074).

The provisions of the Civil Code of Ukraine on storage contracts, taking
into account the features established by Law 2074 (Paragraph 3 of Article 10
of Law 2074) apply to contracts for the provision of services for the storage
or administration of virtual assets or keys to virtual assets.

4.2. The type of activity of the service provider is virtual asset
exchange services

Virtual asset exchange services are activities related to the exchange of
virtual assets for other virtual assets and currency values, carried out for third
parties and/or on behalf of and in the interests of third parties.

The size of the authorized capital for residents of Ukraine — service
providers for the exchange of virtual assets must be at least 35 thousand tax-
free minimum incomes of citizens. The size of the authorized capital for non-
residents of Ukraine — service providers for the exchange of virtual assets
must be at least 175 thousand non-taxable minimum incomes of citizens
(Paragraph 1 of Article 11 of the Law of 2074).

Providers of virtual asset exchange services have the right to provide
virtual asset exchange services exclusively for other virtual assets or for the
national currency (hryvnia), and in cases determined by the National Bank of
Ukraine — for other currency values (Paragraph 2 of Article 11 of Law 2074).

4.3. The type of activity of the service provider is virtual asset transfer
services

Virtual asset transfer services are the transfer of virtual assets in the
interests of third parties, from the wallet of virtual assets of third parties to the
wallet of virtual assets of other parties.

The size of the authorized capital for residents of Ukraine — service
providers for the transfer of virtual assets must be at least 35 thousand tax-free
minimum incomes of citizens. The size of the authorized capital for non-
residents of Ukraine — service providers for the transfer of virtual assets must
be at least 175 thousand tax-free minimum incomes of citizens (Paragraph 1
of Article 12 of the Law of 2074).

The provision of a virtual asset transfer service is not considered to be any
related activity related to ensuring the process or part of the transfer process,
if the provider of such services cannot directly influence, make decisions and
control the transfer of virtual assets (Paragraph 2 of Article 12 of the Law
2074).
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4.4. The type of activity of the service provider is intermediary
services related to virtual assets

Intermediary services related to virtual assets are the execution of
transactions regarding virtual assets (including the implementation of a public
offering of virtual assets) in the interests of third parties.

The size of the authorized capital for residents of Ukraine — providers of
intermediary services related to virtual assets should be at least 35 thousand
tax-free minimum incomes of citizens. The size of the authorized capital for
non-residents of Ukraine — providers of intermediary services related to
virtual assets, must be at least 175 thousand non-taxable minimum incomes of
citizens (Paragraph 1 of Article 13 of the Law of 2074).

The provider of intermediary services related to virtual assets has the right
to perform transactions with virtual assets (including the implementation of a
public offer of virtual assets) in the interests of third parties, on its own behalf
and on behalf of third parties on behalf of other persons and at their expense
(Paragraph 2 of Article 13 of the Law of 2074).

5. Changes to the normative legal acts of Ukraine

Changes to the normative legal acts of Ukraine, related to the prospect of
regulating the collection procedure for secured virtual assets, such as SVA
(CV) and SVA (FI).

Law 2074 in Chapter VI “Final and Transitional Provisions” does not
contain provisions for making changes to the regulatory legal acts of Ukraine,
which regulate the procedure for recovery of secured virtual assets. However,
the Cabinet of Ministers of Ukraine was obliged within three months from the
date of entry into force of Law 2074 to adopt the normative legal acts
necessary for the implementation of its provisions (Paragraph 1 Paragraph 4,
Chapter VI of Law 2074); of the National Bank of Ukraine (Paragraph 5,
Chapter VI of Law 2074) and the National Securities and Stock Market
Commission (Paragraph 6, Chapter VI of Law 2074) within a six-month
period from the date of entry into force of Law 2074, to bring their normative
legal acts into compliance with the Law 2074 and ensure the adoption of acts
necessary for its implementation.

At the time of writing this work, the regulatory acts of Ukraine do not have
relevant changes for the implementation of the provisions of Law 2074 in the
part of the recovery procedure for secured virtual assets.

5.1. Proposals for the collection procedure

Asset tokenization is generally similar to equity issuance. A share is an
instrument that makes it possible to divide some single asset into parts
between different owners. Tokenization effectively does the same thing, but
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in a more functional way than traditional tools. This could be a separate layer
of real-world asset tokenization applications, such as real estate or corporate
relationships?’.

Thanks to tokenization, you can see the history of all transactions, you can
create a smart contract, specifying, for example, in which case the owner of
the token changes. This is automation of a completely original order.

We see as promising the mechanism of recovery of secured virtual assets
such as SVA (CV) and SVA (FI), in the context of the use of smart contracts,
where it will be possible to prescribe all the conditions under which the owner
of the asset will change, in the event of initiation and execution of the recovery
procedure by such virtual assets.

5.2. The turnover of a virtual asset starts from the moment of its
creation and is carried out until the moment of termination of the
turnover of the virtual asset

Termination —a person who bears obligations under a secured virtual asset
must ensure the termination of the circulation of the virtual asset, if the objects
of civil rights with which it was secured are lost or dropped from civil
circulation for one reason or another, and the possibility of replacement
securing such a virtual asset is not provided for by the deed on creation of the
corresponding secured virtual asset or by the deed on alienation of such virtual
asset. (Article 5 of Law 2074)

Based on the interpretation of Paragraph 5 of Article 5 of Law 2074, a
number of legitimate questions arise that do not have an answer in Law 2074:

« will a person who bears obligations under a secured virtual asset comply
with such provisions of Law 2074, because, as an example, it would be against
his interests?

» how can something not be fulfilled, and the secured virtual asset will
remain in existence, despite the fact that the object of civil rights will be lost
or withdrawn from civil circulation?

» how come the possibility of replacing the security of the virtual asset is
foreseen, but it is not carried out intentionally, and the directly secured virtual
asset is destroyed, because, as an example, it will correspond to the interests
of such a person?

» what about the deed for the alienation of such a virtual asset? Under
certain conditions, we provide its alienation form, and it is beyond the reach
of the interested person?

¥ Minmugpu: B Vkpaini MoxkHa Gyse JNeralbHO PO3PAaXOBYBATHCH KPHMIITOBATIOTAMHM .
Miudin, 06 Cepmens 2021. URL: https://minfin.com.ua/ua/currency/articles/oleksandr-
bornyakov-virtualni-aktivi-mozhut-povnistyu-zaminiti-deyaki-nacionalni-valyuti/.
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The general answer to these questions can be the following: the secured
virtual asset must be outside the scope of its management by the person who
bears obligations under the secured virtual asset — and be within the scope of
its management by a third party.

A provider of services can perform the temporary storage of a virtual asset,
pending the fulfillment of its obligations for the storage or administration of
virtual assets or keys of virtual assets, based on its rights and obligations under
Law 2074.

CONCLUSIONS

The law establishes that a secured virtual asset certifies property rights.
We should understand a certificate of property rights as confirmation of the
right of the owner of the secured virtual asset to claim the security object.
At the same time, there are no provisions in the text of the draft law that would
make it possible to establish what is meant by the “right to claim the object of
security” (usually the right to claim one party corresponds to the obligation to
perform/not perform actions by the other party), how the owner can demand
object of security, with which entity and how the owner can exercise the right
to protection in case of non-fulfillment of the corresponding requirement.
There is a lack of clarity in determining the status of a secured virtual asset.

The regulatory and legal acts of Ukraine at the time of conducting the
research do not yet contain the relevant changes to implement the recovery
procedure for secured virtual assets. However, the Cabinet of Ministers of
Ukraine was obliged within three months from the date of entry into force of
Law 2074 to adopt the normative legal acts necessary for the implementation
of its provisions. The National Bank of Ukraine and the National Securities
and Stock Market Commission are obliged within six months from the date of
entry into force of Law 2074 to bring their regulatory acts into compliance
with Law 2074 and ensure the adoption of acts necessary for its
implementation.

In the context of the development of the recovery procedure for secured
virtual assets, we proposed:

The mechanism for recovery of secured virtual assets such as SVA (CV)
and SVA (FI), to be carried out using smart contracts, where it will be possible
to prescribe all the conditions under which the owner of the asset will change,
in the event of initiating and carrying out the recovery procedure for such
virtual assets;

A provider of services can perform temporary storage of a virtual asset,
pending the fulfillment of obligations under it for the storage or administration
of virtual assets or keys of virtual assets; given the fact that the secured virtual
asset must be outside the control of the person who bears obligations under
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the secured virtual asset, and must be within the scope of its management by
a third independent party.

SUMMARY

The article studies the prospects of the recovery procedure in Ukraine for
secured virtual assets. When there is a common vision, a strategy appears. If
there is a strategy, then there is also a community. The subject of the strategy
for the development of the virtual asset market cannot be only the state. It
should be a community of experts, professionals, entrepreneurs and political
figures. If you do something together, there is a chance to build a better future.
In order for the cooperation of the state and the community to be successful,
political support is also needed. The Chief Executive Officer of Hacken noted
that he sees no obstacles for Ukraine to really become a leading jurisdiction
in the global virtual asset market. Trustee Wallet, legal adviser to the
cryptostartap, added: “It depends on our joint actions today what place
Ukraine will take in the international arena. If the legislative directives are
lowered from above and do not find proper support among the community,
then these directives are doomed to be “dead”. Support is very important.
The Parliament of Ukraine adopted on 17.02.2022 the Law of Ukraine “On
Virtual Assets” No. 2074-1X (hereinafter referred to as the Law 2074). Which
was signed by the President of Ukraine on 15.03.2022, after the changes were
taken into account, according to his previously submitted proposals. Also, on
13.03.2022, draft law No. 7150 “On Amendments to the Tax Code of Ukraine
on Taxation of Transactions with Virtual Assets” was registered in the
Parliament. The purpose of the article is to conduct a study of the prospects
of the recovery procedure in Ukraine for secured virtual assets, based on the
existing legal norms in the Law of Ukraine “On Virtual Assets”. In the context
of developing a procedure for recovering secured virtual assets, we propose
(conclusions): a) the mechanism for collecting secured virtual assets to carry
out the use of smart contracts, where it will be possible to prescribe all the
conditions under which the owner of the asset will change, in the case of
initiation and carrying out the procedure for recovery of such virtual assets;
b). the temporary storage of a virtual asset, prior to the performance of its
obligations, must be performed by the provider of services for the storage or
administration of virtual assets or keys of virtual assets.
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