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THE ESSENCE OF THE PROHIBITION OF IMPLEMENTING
SUPERIORS’ DECISIONS OR INSTRUCTIONS
CONTRADICTING THE LAW AS AN ANTI-CORRUPTION
PROHIBITION

Vitvitskyi S. S., Nazymko Ye. S., Riadinska V. O.

The Law of Ukraine dated 14.10.2014 No. 1700-VII “On Prevention
of Corruption” (hereinafter referred to as the Law No. 1700-II)' imposes
on persons defined in this regulatory legal act a subjective legal obligation
of a passive type, under which they must refrain from specific forms
of behavior — legal prohibitions and restrictions introduced by the legislator
in order to prevent corruption. All prohibitions and restrictions set forth
in Law No. 1700-1I can be divided into two blocks: 1) prohibitions and
restrictions directly aimed at preventing the emergence of a potential conflict
of interest in the activities of persons authorized to fulfil the functions of the
state or local self-government (hereinafter referred to as special subjects) and
hence preventing them from committing corruption and corruption-related
offenses (anti-corruption prohibitions and restrictions); 2) prohibitions and
restrictions driven by the need to ensure the effective functioning of the
corruption prevention system in Ukraine.

Anti-corruption prohibitions and restrictions comprise ones on the receipt
of gifts, concurrent employment and dual jobholding, conclusion of
employment contracts; prohibitions on the use of official powers or one’s
position and related opportunities, conclusion of agreements on property
management, use of official powers in the interests of political parties
or their units or individual politicians, implementation of management
decisions or instructions if they contradict the law, disclosure or use of
information that has come up in connection with the exercise of official
powers, the direct subordination of close persons, etc.

Prohibitions and restrictions caused by the need to ensure the effective
functioning of the corruption prevention system in Ukraine involve ones on
the activities of members of the Competition Committee for the selection of
the Head of the National Agency, prohibitions on the activities of the Head,
Deputy Head of the National Agency, officials and officers of their
administration, restrictions arising from the need to submit a declaration of a
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person authorized to perform the functions of the state or local self-
government, its publication, control and verification, as well as monitoring
the lifestyle of the declaration’s subject, prohibition of disclosure of
information about the whistleblower, their close persons or other data that
can identify the whistleblower, their close persons, etc.

Anti-corruption restrictions are widely discussed in academic and journa-
listic communities, because they directly affect the financial-economic and
socio-political realities in the state, the development level of legal culture and
legal consciousness in society, social well-being, and public confidence in
government and its institutions. The study of the anti-corruption restriction on
joint work with close persons was conducted by V.I. Benedyk?, S.Yu. Boiko”,
D.V. Hudkov4, LV. Didenko’, S.M. Pantelieiev6, S.P. Rabinovych7, M.V. Fo-
mina, and V.V. Kuzmenko®. Prohibitions on the use of official powers in the
interests of political parties or their units or individual politicians were
considered by N.V. Hryhorchuk’, M.P. Svirin'’, and S.V. Kivalov''. Separate
aspects of the prohibition of disclosure or use of information that has come
up in connection with the exercise of official powers are highlighted

2 Bereauk B.I. II{o/10 3aCTOCYBaHHS 0OMEXEHb CITIBHOT pOGOTH GIIM3BKHX 0Ci6
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00MEKeHHs CIIBHOT poboTH OIm3bKHX 0ci0. Coyianvhe npaso. 2019. Ne 2. C. 136.
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Kopymuii : aBroped. muc. ... kaHA. opua. Hayk : 12.00.07. Cymu, 2018. C. 9.

> Jlinenxo LB. Hemotusm, haBOPHTH3M Ta KPOHI3M SK IPHYMHH BHHUKHEHHS
koubumikty. ITionpuemnuymeo, cocnooapcmeo i npaso. 2017. Ne 8. C. 103.

® TManTenees C.M. AMiHICTPATHBHO-TIPABOBE PETY/IIOBAHHS AHTHKOPYIIHHIX
3a00pOH Ta OOMEXEHb y [isJIbHOCTI MOMILEHChKHX B YKpaiHi : JHC. ... JOKT.
¢binocoodii B ramysi npasa. Kuis, 2021. C. 148.
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2013. Ne 3(74). C. 108-116. URL: http://www.nbuv.gov.ua/j-pdf/vapny 2013
3_16.pdf.
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Axmyanvni npobnemu depoicagrnozo ynpasninna. 2014. Bum. 3. C. 155.

""'Kiganop C.B. Ilpunuumu Iep:aBHOi CIyx0HM y HOBOMY 3akoHi «IIpo
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in contributions by V.O. Nehodchenko'?, S.V. Senyk ', and 1.V. Kostenko .
Some publications also have dealt with other anti-corruption restrictions;
however, scientific realm lacks the study of the anti-corruption prohibition on
implementing superiors’ decisions or instructions if they are against the law.

Article 44 of Law No. 1700-VII enshrines prohibition of implementing
superiors’ decisions or instructions if they are against the law: special
subjects, despite private interests, shall refrain from implementing superiors’
decisions or instructions if they are against the law; independently evaluate
the lawfulness of superiors’ decisions or orders and the possible harm that
would be caused if such decisions or orders were implemented; in the case
of receiving decisions or orders which the mentioned persons regard as
unlawful or threatening to legally protected rights, freedoms and interests of
individual citizens, legal entities, state or public interests, they shall
immediately and in writing notify the head of the agency, enterprise,
institution, or organization where they work, while elected persons shall
notify the National Agency".

Persons subject to the prohibition of implementing superiors’ decisions
or orders if they are against the law are not all special subjects but only those
who are subordinate to managers, that is, subordinates. According to
explanatory dictionaries, a subordinate is a person who is dependent on
someone/something, subordinate to someone/something'®; a person who is
under the authority of someone or administratively dependent on someone'”.

The prohibition of implementing illegal orders or instructions is
enshrined in Article 60 of the Constitution of Ukraine and Article 41 of the
Criminal Code of Ukraine. Thus, Article 60 of the Constitution of Ukraine
states that no one is obliged to execute rulings or orders that are manifestly

"2 Heroguenxo B.O. Cythicts iH(popMaLii 3 0GMEKEHHM TOCTYIIOM B OpraHax
Hanionansnoi nomninii Ykpainu. I1paso i cycninecmeso. 2016. Ne 6. C. 132.
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bitstream/123456789/6686/1/26.pdf.
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KuiB : HaykoBa gymka, 1974. T. 5 : H-O. C. 77.
"7 Ibid. C. 548.
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Criminallg, and Part 4 of Article 41 of the Criminal Code of Ukraine
stipulates that a person, who obeyed a patently criminal order or command,
shall be criminally liable on general grounds for the acts committed in
pursuance of such order or command'. The consolidation of the above
norms in statutory acts is the actualization in the law of Ukraine of the
doctrine of “intelligent bayonets” under which public officials shall not
automatically obey the instructions of their chiefs (commanders) and are
obliged to refuse to obey patently illegal orders®. The doctrine took shape
within some international documents: the Charter of the Nuremberg
Tribunal: Article 8 states that the reference to the order of a superior shall
not free him from responsibility, but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires”'; the Rome
Statute of the International Criminal Court: Article 33 stipulates that an
order of a superior shall not relieve a person of criminal responsibility
unless: 1) the person was under a legal obligation to obey orders of the
Government or the superior in question; 2) the person did not know that the
order was unlawful; and 3) the order was not manifestly unlawful®*; Code of
Conduct for Law Enforcement Officials (1979) states that law enforcement
officers should not automatically obey the orders of their superiors and
commanders, and are obliged to refuse to comply with patently illegal
orders®. The doctrine of “intelligent bayonets” is opposite to the theory of
“blind obedience”, under which a subordinate is regarded as a tool in the
hands of their superior deprived of the opportunity to act according to their
will and be aware of the forbidden and permitted®*. Modern Ukrainian
science and legislation have elaborated and consolidated a statutory

'8 Koncrurynis Vipainu : 3akon Ykpainu i 28 uepsrs 1996 p. Ne 254x/96-BP
(31 3minamu) / BepxoBna Pama Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/
254%D0%BA/96-%D0%B2%D1%80#Text.

19 Kpuminansuuii xogekc Ykpainm : 3akoH Ykpainm Bix 5 kitas 2001 p.
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laws/show/2341-14#Text.
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approach which holds that a superior’s order or instruction does not deprive
a subordinate of the opportunity to manage their actions and does not create
extreme necessity for them. Subordinates should independently and
subjectively assess the legitimacy of superior’s decisions or instructions
and a potential damage that will be caused if they are implemented.

The ability of a subordinate to independently and subjectively assess the
legitimacy of superior’s decisions or instructions is up to his professional
competence. Professional competence is interpreted as the ability of a
person, within the limits of official powers, to apply expertise, knowledge
and skills, show specific moral and business qualities for the due
performance of set tasks and responsibilities, training, and professional and
personal development (para. 5 of Part 1 of Art. 2 of the Law of Ukraine
“On Civil Service” »).

Consequently, at the present stage, Ukrainian legislation sets a general
legal veto on non-compliance with decisions or instructions of superiors if
they are against the law, which extends its effect to all areas of social
activity.

According to Part 2 of Article 41 of the Criminal Code of Ukraine, an
order or command shall be deemed lawful where it is duly issued by a
respective person acting within his/her power and is not contrary to
applicable laws and does not breach the constitutional rights and freedoms of
the human being and citizen *. Therefore, orders or instructions are unlawful
if they are not issued by an inappropriate person, in a proper manner or
within the limits of his/her powers, and in content contradict the current
legislation or are related to the violation of constitutional human and civil
rights. Based on the analysis of the general legal prohibition of
implementing illegal orders or instructions, it is possible to distinguish its
following features. First, it applies to subordinates who shall implement
decisions and instructions of superiors in view of their functional
responsibilities as special subjects. Secondly, orders and instructions
of superiors shall be illegal (issued by an inappropriate person, improperly or
beyond one’s powers, and contrary to the current legislation or related to the
violation of constitutional human and civil rights and freedoms). Thirdly,
subordinates shall independently and subjectively assess the legitimacy
of decisions or instructions of superiors and a potential damage that will

% Tpo nepsxaBHy cyx0y : 3axkon Ykpaiuu Bix 16 rpymaas 1993 p. Ne 3723-XI1
(BrpaTuB unHHIcTS) / BepxoBHa Pama Ykpaiuu. URL: https://zakon.rada.gov.ua/laws/
show/3723-12#Text.

* Kpuminansuuii xonexc Ykpaiuu : 3akoH Ykpaimu Bin 5 ksitas 2001 p.
Ne 2341-11I (31 3minamu) / Bepxosna Paga Ykpaiau. URL: https://zakon.rada.gov.ua/
laws/show/2341-14#Text.
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be caused if they are implemented based on expertise, knowledge, skills,
and specific moral and business qualities.

Given that Ukrainian legislation enshrines a general legal prohibition on
the implementation of illegal orders or instructions, the following question
arises: why did the legislator establish an additional requirement within anti-
corruption laws for special subjects to refrain from implementing illegal
decisions or orders?

In our opinion, the purpose of enshrining the anti-corruption restriction
on the implementation of illegal decisions or orders of superiors in
Article 44 of Law No. 1700-VII is to create mechanisms for preventing a
potential or actual conflict of interest in the activities of special subjects.
Thus, in the context of anti-corruption legislation, illegal decisions or orders
issued by superiors in favor of their private interests or private interests of
third parties can be defined as those that contradict the current legislation in
content or pose a threat to the legally protected rights, freedoms or interests
of individual citizens, legal entities, state or public interests.

After receiving the decision or instruction from superiors, subordinates
shall answer the following questions independently and subjectively, relying
on their professional competence, expert knowledge, skills and know-how,
relevant moral and business qualities:

— whether those decisions or instructions are lawful (whether they are
under the current legislation, or whether they do not pose a threat to legally
protected rights, freedoms or interests of individual citizens, legal entities,
state or public interests);

— whether those decisions or instructions do not intend to satisfy the
private interests of the head or private interests of third parties as a result
of the implementation of the relevant decision or command.

If a subordinate answers positively to at least one of these questions, one
shall take actions provided for in part 3 of Article 44 of Law No. 1700-VII,
namely, one shall immediately notify the head of the body, enterprise,
institution, or organization in writing®’.

Consequently, the anti-corruption prohibition on the implementation of
illegal decisions or instructions of superiors implies that a subordinate who
receives from the manager a decision or instruction, which, based on expert
knowledge, skills and know-how, relevant moral and business qualities,
independently and subjectively evaluates as such that contradicts the current
legislation or poses a threat to legally protected rights, freedoms or interests
of individuals, legal entities, public or public interests, and issued by the
manager in favor of their private interests or private interests of third parties,

*7 [Ipo 3anobiranss kopymuii : 3axod Yipaiuu Bix 14 sxosras 2014 p. Ne 1700-VII /
BepxosHa Paga Vkpaiuu. URL: https://zakon.rada.gov.ua/laws/show/1700-18.
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shall take measures to prevent and settle a conflict of interest, namely,
immediately notify the head of the body, enterprise, institution, or
organization in writing. It is emphasized that the above prohibition is
directly associated with prohibition to directly or indirectly induce
subordinates to make decisions, commit actions or omissions contrary to the
law in favor of their private interests or private interests of third parties that
is enshrined in part 2 of Article 28 of Law No. 1700-VII.

By referring to the content of the anti-corruption prohibition on the
implementation of superiors’ unlawful decisions or instructions, we state that
it is aimed at reducing corruption risks in the activities of special subjects,
preventing the emergence of a conflict between the private interests of
persons entrusted with the management of special subjects and their
managerial responsibilities ensuing from the position held.
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