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PROHIBITION ON INDUCING SUBORDINATES TO MAKE
DECISIONS, COMMIT ACTIONS OR OMISSIONS CONTRARY
TO THE LAW AS A MEASURE TO PREVENT CORRUPTION
AND CORRUPTION-RELATED OFFENSES

Nazymko Ye. S., Riadinska V. O., Buha H. S.

Adoption of the Law of Ukraine as of October 14, 2014, No. 1700-VII “On
Prevention of Corruption” (hereinafter referred to as the Law No. 1700-II)'
led to the introduction into the activities of persons authorized to perform the
functions of the state or local self-government and persons equated to them
(hereinafter referred to as special subjects) of innovative mechanisms for
reducing corruption risks in their activities, preventing the emergence of a
conflict between their private interests and public obligations due to their
position, refraining them from committing corruption and corruption-related
offenses, as well as increasing confidence. The legislator paid particular
attention to measures for preventing corruption and corruption-related
offenses via enshrining specific anti-corruption prohibitions and restrictions
on the activities of special subjects (on the receipt of gifts, concurrent
employment and dual job holding, conclusion of employment contracts, a
prohibition on the use of official powers or position and ensuing
opportunities, conclusion of agreements on property management,
implementation of superiors’ decisions or instructions if they contradict
the law, disclos or use information that has come up in connection with
the exercise of official powers, direct subordination of close persons, etc.),
and a mechanism for preventing and resolving conflicts of interest.

The mechanism for preventing and resolving conflicts of interest has
become the subject of scientific research by T.Ye. Vasylevska?,
A. V. Haiduk’,

! [po 3ano6iranss xopymuii : 3akon Ykpainu Bix 14 xosras 2014 p. Ne 1700-VII
(31 3minamu Ta momoBHeHHsMH) / BepxoBHa Pana Ykpaiuu. Bidomocmi Bepxoenoi
Paou Vxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/laws/
show/1700-18#Text.
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D. V. Hudkova4, R. P. Dudka®, O. O. Oleshko6, O. V. Tokar—Ostapenko7
and others.

Measures for preventing corruption and corruption-related offenses
were covered by K. V. Berdnikova®, V. I. Benedyk’, V. M. Bilyk'’,
S. Yu. Boyko'', O. Z. Hladun", D. V. Hudkov"”, Z.A. Zahiney",
I. V. Didenko", M. 1. Inshyn”’, 0. O. Dudorov'’, V. M. Kyrychkolg,
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B HaI[lOHAILHOMY 3aKOHOIABCTBI. [Ipaso i cycninbcmeo. 2014. Ne 1-2. C. 120-124.

Hynka P.II. 3amobiranHs Ta BperyiaroBaHHs KOHQUIIKTY iHTepeciB sk
a/IMiHICTPaTUBHO-IIPABOBUI 1HCTUTYT. ITionpuemMHuymeo, 20Cnooapcmeo i npaso.
2020. Ne 3. C. 135-140.

8 Onemxo O.M. OcoGnuBocti ynpaBminHs KoHGmKTOM iHTepeciB y cdepi
JiepxaBHOI ciIyxOu. [lepowcasne ynpasninus ma micyese camospaoysanus. 2015.
Bum. 1(24). C. 254-265.

7 Tokap-Ocrarenko O.B. Vperymopanus KOH)IIKTY iHTepeciB Ha AepiaBHii
ciyx0i: MOXKIIMBOCTI 3aCTOCYBaHHSI €BPOICHCHKOTO ITOCBiMy B YKpaiHi : aHamiTH4HA
nonosiaes. Kuis : HIC, 2013. 48 c.
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O. V. Kobetslg, T. O. Kolomoetszo, R. O. KukurudZZI, T. S. Kurylozz,
P. S. Liutykov23, T. R. Masiuta®, 1. P. Melnychukzs, S. M. Pan-
telieiev26, 1. D. Pastukh27, S. P. Rabinovychzg, V. D. Senykzg,

1 Ko6es O.B. Ocob1uBOCTi MPO30pOCTi 0JepKaHHS 0IAPYHKIB IPALIBHUKAMU
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nepxasu. Yaconuc Kuiscvkozo ynisepcumemy npaea. 2011. Ne 4. C. 154.

2 Konomoens T.0. OGMEKEHHS 100 ollepKaHHs TMOJApYyHKIB ocobamu,
YIOBHOB)KCHHM Ha BUKOHAHHA (YHKIIH AepxaBu ab0 MiCLIEBOTO CaMOBPSyBaHHS,
3a 3aKOHO/ABCTBOM YKpaiHM :@ HAyKOBO-NPAaKTUYHHN HapuC. 3amopioks
BungaBauuwnii qim «I'enpBetnkay, 2018. C. 15.

Konomoeus T.O., Kykypyas P.O. IlomapyHku mis myOmidHHX CIyKOOBLIB
B YkpaiHi: 3a00poHa, 0OMEXEHHsS UM JO3BUI SK ONTHMAaJbHa MOJENL IPAaBOBOTO
perymoBanHs. FOpuouunuii naykosuti enexmponnuil scypuan. 2018. Ne 1. C. 93.
URL: http://www.lsej.org.ua/l1_2018/27.pdf.

Konomoens T.O., JIrotikos [1.C. OGMexeHHS OO0 Ofep KaHHS IOJapyHKIB SK
3acib 3amoOiraHHs NPaBOMOPYIICHHSM, TTOB’SI3aHUM i3 KOPYIILI€l0: MPAaBOBHIi aCIEKT.
Hidn{)uexnﬁuumso, eocnodapcmeo i npaso. 2017. Ne 12. C. 165.

2l Komomoens T.0., Kykypyms P.O. IomapyHku mist myGaidHEX CIyRKOGOBIIB
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URL: http://www.lsej.org.ua/l1_2018/27.pdf.
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Bun. 2. T. 3. C. 128.
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actiext. [Tionpuemuuymao, cocnooapcmeo i npago. 2017. Ne 12. C. 165.
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docs/roboti/12.doc.
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Yipainu. 2012. Ne 1. C. 102.

%% Manrenees C.M. AIMiHICTPaTHBHO-IIPABOBE PETYIIOBAHHS AHTHKOPYIILIHHIX
3a00pOoH Ta OOMEXEHb y IiSJIBHOCTI NMOMINEHCHKMX B YKpaiHi : JHC. ... JOKT.
¢binocodii B ramysi npasa. Kuis, 2021. C. 148.

Mactyx H.I. Cnyx6oBe cymicHHUTBO moiineiicbkux. FOpuduunuil uaconuc
Hayionanvnoi akademii enympiwmnix cnpas. 2018. Ne 1(15). C. 286.
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¢axrianOl KoHCTUTYLIl. Bicnux Hayionanenoi axademii npasosux nayk Ykpainu. 2013.
Ne 3(74). C. 108-116. URL: http://www.nbuv.gov.ua/j-pdf/vapny 2013 3 16.pdf.
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D. P. Skachko”, A. V. Titko 31, N. M. Yarmyshzz, and others who
highlighted gaps and collisions in the novel anti-corruption legislation.

However, despite significant scientific contributions analyzing the
mechanism for preventing and resolving conflicts of interest and measures
for preventing corruption and corruption-related offenses, insufficient
attention is paid to the prohibition on somewhat direct or indirect
inducement of subordinates to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests
of third parties set forth in part 2 of Article 28 of Law No. 1700-VII*.

Based on the content of legal norms, which contain the above
prohibition, it is distinguished the following aspects:

— it does not apply to all special subjects but only to those who have
subordinates, that is, to managers (chiefs);

— it provides for the exclusion of direct or indirect inducement
of subordinates to make decisions, commit actions or omissions contrary
to the law;

— such inducement aims to satisfy private interests of the manager
(chief) or third parties.

The term “manager” literally means “to manage, guide, and run
something”34. In management theory, there are different approaches to
defining the relevant concept. Analyzing the concept and role of a manager
in enterprise administration, V. I. Kyiashko writes that a manager is a person
who leads the team and uses entrusted authority to influence the behavior
of team members®’. Studying the organization of executive branch,

3% Ckauxo JII. «IHIIA OIauyBaHA NisIbHICTH» B KOHTEKCTi 3akoHy YkpaiHu
«[Ipo 3acann 3anmobiranus i mpotunii kopynuii». Mumua cnpasa. 2013. Ne 6(90).
Y. 2. Kn. 2. C. 380-383.

3 Titko A.B. O3HakH OOMEKEHHS ONEPKAHHSA MOAPYHKIB AK PI3HOBHIY
a/IMiHICTPaTHBHOTO NPABONOPYIIECHHS, OB’ A3aHOT0 3 KOPYIILi€et0. [Ipukapnamcobruti
topuduynuii sicnux. 2018. Bum. 4(25). T. 3. C. 69.

32 dpmum HM. Ipo CcHiBBiIHONIGHHS Ofep)XaHHS HENPaBOMIpHOI BHUrOIH
3 oJieprKaHHsIM 3a00pPOHEHOTO TOAAPYHKY. Bicnux npoxypamypu. 2016. Ne 6. C. 49.

3 Mpo 3anobiramus kopymuii : 3axoH VYkpaimu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3minamu Ta nonoBHeHHsiMK) / BepxoBua Panga Ykpaiuu. Bidomocmi
Bepxoenoi Paou Ykpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.

3* Kopener D.H. AHamM3 COBPEMEHHOTO COCTOSHHS CHCTEMBI KOPIIOPATHBHOTO
ynpasieHus B Ykpaune. Exonomixa: Menedscmenm. Ilionpuemnuymeso. 2010. Ne 4.
C. 180-190.

3 Kusmko B IIoHSTTS Ta poib KepiBHHKA B JisIBHOCTI Cyd4aCHOIO IIij-
npuemctBa. @opym npasa. 2008. Ne 1. C. 221-224. URL: http://nbuv.gov.ua/UJRN/
FP_index.htm_2008_1_34.
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O. D. Krupchan notes that managers are a kind of officials vested with
administrative powers toward the formally organized team they lead,
who carry out internal organizational control®. N.V. Bashmakova marks
that a manager is a person who is responsible for the performance of
their subordinates®’. One of the most accurate definitions of a manager
(chief) is found in the work of Ye. O. Leheza: the manager (chief) is a
person who has full administrative authority over subordinates, power to
interfere with the legitimate activities of subordinates, to make individual
decisions, to give (issue) orders and instructions, to ensure their
implementation and cancel them, to apply incentives and impose
disciplinary sanctions or to forward the relevant petition to the senior
immediate manager (head), to dismiss a subordinate in case of gross
violation of official discipline, to monitor the state of official discipline
among subordinates and to take measures to prevent the commission of
disciplinary offenses™. At the same time, the author emphasizes that
managers (chiefs) can be immediate, who are divided into direct
managers (chiefs) and high-level managers (chiefs) — immediate manager
(chief), who is the closest in position to a subordinate, is a direct
manager (chief) — and indirect (chiefs by military rank and chiefs in the
temporary joint performance of official duties).

Direct or indirect inducement of subordinates to make decisions, commit
actions or omissions contrary to the law may involve application of methods
affecting the decision of a subordinate by relying on the use of incentives for
the behavior sought by the manager (promotion, creation of favorable
working conditions, reduction of workload, etc.) and anti-stimuli (reduction
of the award amount, verbal condemnation, etc.).

Private interest is any tangible or intangible interest of a person including
that which is caused by personal, familial, friendly, or other off-duty
relationship with natural persons or legal entities, including those arising
from membership or activity in social, political, religious, or other
organizations (Article 1 of Law No. 1700-VII*).

% Kpymuan O.JI. Oprauizamis BukoHaBYOi Biamu : Mosorpadis. Kuis
Bun-so YAZLY, 2001. 132 c.

3 Bammakosa H.B. IIpo craryc KepiBHHKA MiANPHEMCTBA, YCTAHOBH,
oprasizarii: Aeski HeBupilueHi nutanHs. [Ipaso Yrpainu. 1999. Ne 2. C. 86-89.

3% Jleresa €.0. Illogo po3yMiHHS OCHOBHHX TEpMiHIB 3aKOHY YKpaiHu
«IIpo 3amobiranns Kopynuii». Bichux ynisepcumeny imeni Anvgppeoa Hobens. 2020.
Ne 1. C. 103-109.

¥ Mpo 3anobiramus kopymuii : 3axon VYkpaiuu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3Minamu Ta nonoBHeHHsMH) / BepxoBua Paga Ykpaiun. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.

216



It should be noted that the prohibition on direct or indirect inducement of
subordinates in any way to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests of
third parties is provided for in Law No. 1700-VII, which enshrines the action
mechanism for special subjects to prevent and resolve conflicts of interest™.
At the same time, the legislator implies both an actual and potential conflict
of interest. As a reminder, the legislator defines an actual conflict of interest
as the contradiction between the private interest of a person and their official
or representative activities, which affects the objectivity or impartiality of
their decisions or commitment or non-commitment of actions during the
exercise of powers; a potential conflict of interest is the presence in a person
of private interest in the area where one exercises their official or
representative powers that could affect the objectivity or impartiality of their
decisions or affect the commitment or non-commitment of actions during the
exercise of powers (Article 1 of Law No. 1700-VII*").

In this regard, the question arises: does the mentioned prohibition apply
to any action of managers (chiefs), or only to those in resolving a conflict
of interest?

Following the logic of the attribution of such a prohibition to Article 28 of
Section V, it could be assumed that it applies to the actions of managers in
resolving a conflict of interest. It is essential to keep in mind that the
mechanism for resolving and preventing conflicts of interest is enshrined in
Section V of Law No. 1700-VII and envisages that special subjects shall take
measures to prevent the occurrence of an actual, potential conflict of interest,
and if such a conflict may arise, notify the immediate supervisor, no later than
the next working day from the date when they found or should have found
about an actual or potential conflict of interest. The immediate head of a
special subject, who has the powers to dismiss/initiate dismissal from a
position, within two working days after receiving notification of an actual or
potential conflict of interest in a person under their control, shall make a
decision to resolve the conflict of interest and report to the relevant person. If
the head found out about the conflict of interest in the person under their
control, they shall take measures provided for by Law No. 1700-VII to prevent
and resolve the conflict of interest of such a person. External measures for
settling a conflict of interest include: 1) suspension of a person from fulfilling
a task, committing actions, making decisions, or participating in making
decisions under an actual or potential conflict of interest; 2) use of external

40 Mpo 3amobiramms xopymuii : 3akon VYkpaimu Bin 14 xosras 2014 p.
Ne 1700-VII (3i 3minamu Ta nonoBHeHHsIMH) / BepxoBua Paga Ykpainn. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 49. Cr. 2056. URL: https://zakon.rada.gov.ua/
laws/show/1700-18#Text.

! Tbid.

217



monitoring to control how a person fulfils a certain task, performs certain
actions, or makes decisions; 3) restricting a person’s access to specific
information; 4) reviewing the scope of a person’s official powers;
5) transferring a person to another position; 6) discharge of a person*’.

Based on the analysis of the mechanism for preventing and resolving
conflicts of interest, we note that in order to prevent and resolve conflicts
of interest, managers shall not recourse to direct or indirect inducement
of subordinates to make decisions, commit actions or omissions contrary to
the law in favor of their private interests or private interests of third
parties. Therefore, in order to prevent and resolve conflicts of interest,
managers should apply measures to resolve such a conflict. Instead, when
carrying out direct professional activities, managers may incline a
subordinate to make decisions contradicting the law in favor of their
private interests or private interests of third parties.

In our opinion, the prohibition on direct or indirect inducement
of subordinates in any way to make decisions, commit actions or omissions
contrary to the law in favor of their private interests or private interests of third
parties is an individual anti-corruption tool aimed at reducing corruption risks
in activities of special subjects, preventing the emergence of a conflict between
private interests of persons entrusted with the management of special subjects
and their managerial responsibilities ensuing from their position, that is, a
measure to prevent corruption and corruption-related offenses. In this regard,
the consolidation of the relevant prohibition in provisions of Law
No. 1700-VII (Part 2 of Article 28 of Section V) is incorrect. We consider it
appropriate to exclude part 2 of Article 28 of the above normative act and
supplement Section IV with a new article in the following wording:

“Article 27-1. Prohibition of inducing subordinates to make decisions,
commit actions or omissions contrary to the law.

Persons authorized to perform functions of the state or local self-
government may not directly or indirectly induce subordinates to make
decisions commit actions or omissions contrary to the law in favor of their
private interests or private interests of third parties”.
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