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INTRODUCTION

The threat of a COVID-19 pandemic is a challenge for the entire
international community that needs to be addressed urgently. In the
Ukrainian state, there is a process of reaching a consensus between the
implementation of selected instruments of public administration to regulate
public relations, determined by the response to the COVID-19 pandemic
and ensuring fundamental human and civil rights and freedoms. Under such
conditions, the lack of a clear algorithm for the use of public administration
tools is absolute and leads to the fact that the most important management
decisions are made on the basis of administrative discretion, in particular
the implementation of executive and administrative activities in various
areas of public relations freedoms of man and citizen in general.

The process of application of administrative discretion by a public
administration entity in counteracting the spread of the COVID-19 pandemic
should be based on its intellectual and volitional activities to determine the
most correct and accurate in its legal nature option for exercising human
and civil rights to receive services in the field health care regardless of
financial situation' and ensuring respect for human rights, which provides
for the possibility of any manifestations of discrimination, racism and
xenophobia®. Moreover, to act in this way for the subjects of public
administration is an obligation imposed on them by the people and enshrined

! Political declaration of the high-level meeting on universal health coverage (2019). Resolution
adopted by the General Assembly on 10 October 2019. URL: https://undocs.org/en/A/RES/74/2.

2 TmobGasbHasl CONMIAPHOCTE B 0Opebe ¢ KOpOHaBUPYCHBIM 3aboneBanmeM 2019 roma
(COVID-19). Pesomtonusi, npunsitas [enepanpHoit Accambneeit 2 ampenst 2020 roma. URL:
http://ombudsmanspb.ru/files/00002020/COVID_19 /OON_Rezol_%20COVID-19.pdf.



in law. For example, if the main tasks of the Cabinet of Ministers of Ukraine
include taking measures to ensure human and civil rights and freedoms,
creating favourable conditions for free and comprehensive development
of the individual, the Cabinet of Ministers may perform this task through
the exercise of its powers in the field of legal policy, legality, ensuring
human and civil rights and freedoms. However, the list of these powers
is not clearly defined (taking measures to protect the rights and freedoms,
dignity, life and health of man and citizen from unlawful encroachments,
protection of property and public order, fire safety, crime, prevention and
combating corruption, implementation of measures to ensure the execution
of court decisions by executive bodies and their heads, etc?.), and therefore
the Cabinet of Ministers of Ukraine in accordance with the law and within
the powers granted to it may use administrative discretion in selecting the
necessary tools of public administration to regulate specific public relations
with their specific composition, in the absence of a single option for the
implementation of its competence. Such public relations are those formed
during the counteraction to the spread of the COVID-19 pandemic.

The reformatting of the public administration system into a system
of public administration, which is characterized by prompt solutions to
emerging problems, such as the COVID-19 pandemic, mediates the need
to study the theoretical and legal foundations of public administration on
the basis of administrative discretion, as evidenced by Council of Europe
recommendations®.

1. Theoretical and legal principles of administrative discretion

Reason is a category in administrative law that reflects the specifics of the
activities of public administration. In general, the concept of discretion is defined
as the choice of an alternative course of behaviour that is most acceptable in
certain social relations for a certain subject of these relations. The application
of administrative discretion in the activities of public administration entities is
possible only if the principle of the rule of law is observed. Subjects of public
administration are obliged to strictly comply with the legislation of Ukraine, to
act exclusively in accordance with the formula of legal regulation «everything
is prohibited, except as expressly permitted by law», which reflected in Art. 6
of the Constitution of Ukraine: «Bodies of legislative, executive and judicial

3 Tlpo KaGiner MinictpiB Vkpainu: 3akon Ykpainu Bix 27.02.2014 p. Ne 794-VIL. Bidomocmi
Bepxosnoi Paou Yxpainu. 2014. Ne 13. Ct. 828.

4 JlorpuMaHHs JIeMOKparii, BEepXOBEHCTBA IIpaBa Ta MpaB JIFOJMHM IiJ] 9ac CaHiTapHOI KPH3H,
cnpuannenoi COVID-19. Indopmaniiini nokymentu. Paga €sporm. 7 April 2020 SG/Inf(2020)11.
URL: https://www.coe.int /en/web/congress/covid-19-toolkits.
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power exercise their powers within the limits established by this Constitution
and in accordance with the laws of Ukraine» and in Part 2 of Art. 19 of the
Constitution of Ukraine, public authorities and local governments, their
officials are obliged to act only on the basis, within the powers and in the
manner prescribed by the Constitution and laws of Ukraine®. This provision
applies to any activity of a public administration entity, regardless of whether
administrative discretion has been applied. Thus, in the exercise of powers by
a subject of public administration, which are not provided by law, discretion is
impossible. In other cases, the application of administrative discretion will have
the character of uncontrollability, which is a violation of the principles of law.
The absence of legal norms regulating the use of administrative discretion can
lead to arbitrary and improper use of powers by public administration entities.

There is no consensus among scholars on the understanding of
administrative discretion. The term «discretion» means «to establish, discover,
recognizey, which in legal science reflects a certain freedom of choice, which
is limited by law. In Soviet science of administrative law, the concept of
«administrative discretion» was practically not used. It was mainly about the
bylaws of government bodies and officials and the strengthening of the rule
of law. As of now, public authorities have broad discretion. The meaning of
the notion of «administrative discretion» at different stages of development of
social relations is different and is sometimes quite the opposite, for example,
administrative discretion is defined as a manifestation of absolute power,
which is possible in the presence of civil society, and as a manifestation of
public arbitrariness that justifies its actions by the needs of citizens.

The possibility and necessity of the application of administrative discretion
is related to a certain level of development of law. In this context, the opinion
of V.S. Nersesyants, who argued that in the concept of «reason» should pay
attention to two important points. First, the discretion recognizes the normative
nature of the law, and secondly, that the law can be specified not «any arbitrarily
taken content, but only defined in its essence content (i.e. freedom)»°®.

Based on the analysis of disparate doctrinal interpretations of the concept
of «administrative discretion», which are proposed by domestic and foreign
scholars, it is possible to distinguish the following approaches to its definition:

1) administrative discretion is a measure of freedom, the competence
of an official of the state, which is expressed in the exercise of powers in

5 Koncruryniss Ykpainm: 3akoH VYkpaiu Bix 02.10.1996 p. I3 3miHamm, BHECEHH-
mu 3akoHoM Ykpainm Big 08.12.2004 p. Ne 2222-IV. Jlara ownosnenns 01.01.2020 p. URL:
http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.

® Hepcecsiau B.C. Ipago u 3akon. Mocksa, 1983. C. 353.



a particular case in order to adopt its optimal solution (supporters of this
concept include: A.P. Korenev’, V.V. Lazaryev?®, V.O. Omelyan®);

2) administrative discretion is a specific type of activity, the essence of
which is the ability to independently resolve a controversial legal issue on
the basis of analytical, creative, intellectual work in accordance with law,
based on the goals set by the legislator in specific circumstances, as well as
reasonableness, honesty, justice and the foundations of morality (supporters
of this concept include: O.A. Papkova'®, O.M. Semeniy!', O.S. Lahoda'?);

3) administrative discretion is a choice made in the process of creative
activity for the adoption of lawful decisions and actions by an authorized entity
within its competence to perform the tasks (supporters of this concept include:
Yu.O. Tykhomyrova'®, Yu.N. Starylov'4, A. Barak'* and a number of others).

Each of these approaches to the definition of «administrative discretion»
is correct, and the difference between them is the choice of the feature that
is fundamental in defining the essence of the concept. It is advisable to
use a comprehensive approach to the definition of administrative discretion,
which combines all the above features.

The use of administrative discretion in the activities of public
administration is a manifestation of the exercise of the powers of these
entities. That is, the result of the activity should be the settlement of specific
social relations, the achievement of a state in which the rights and freedoms
of man and citizen are respected and ensured.

Signs of administrative discretion in the activities of public administration
include the following:

7 KopeneB A.I1. HopMbI a IMHHHCTPaTHBHOTO MpaBa U ux mpuMenenne. Mocksa, 1978. C. 73.

§ Jlasapes B.M. Kovnemenyus opeanos ynpaserus Mocksa: YOpu. ., 1971. 280 c. C. 102, 143.

> Omensit B.O. CyTHicTh aaMiHICTPaTHBHOrO po3Cyy B AiSUIBHOCTI MmyOmiuHOl aaMiHicTpaii.
Aominicmpamusne npaso i npoyec. 2018. C. 23-33.

10 TTankosa O.A. TlousiTHe CymeicKkoro yeMoTpenus. JKypuan poccuiickozo npaea. 1997. Ne 12,
C. 47-50.

" Cemeniit O.M. IIpoGiema 3110BKHBaHHS aAMIHICTPATHBHAM PO3CYJIOM B IisUIBHOCTI ITy0tiu-
HOT aJMIHICTpallii: aHami3 Ta y3araabHEeHHs 3apyOibkHOro nocBidy. [Ipaso i cyeninecmeo. 2016.
Ne 3. C. 132-136.

12 Jlaroga O.C. AamiHicTpaTiBHUIA po3cy/ Ta Mexi Horo 3actocyBants. [Ipaso Vipainu. 2006.
Ne 12. C. 109-113.

13 Tuxomupos 10.0. CoBpeMeHHOE TTyOIMYHOE TPaBo: MOHOTpaduueckuii yues. / 10.A. Tuxo-
mupoB. Mocksa: SKCMO, 2008. C. 188.

14 Crapunos 10.H. Aqmunucrparusraoe npaso. Mcropust. Hayxka. Ilpeamer. Hopmsr. B 2-x 1ac-
1sx. U. I. Boponex. 1998. C. 328.

15 Bapak A. Cygeiickoe yemotpenwe. IlepeBox ¢ anrn. / A. bapak. Mocksa: U3n-s0 HOPMA,
1999. C. 13.
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1) the application only subject to the principle of the rule of law;

2) the application only in the absence of a single option for the
implementation of the competence of public administration in relation to
specific public relations and their specific composition;

3) the application exclusively by subjects of public administration, which
are authorized to do so by law within the limits of their powers, as such subjects
act in the performance of their duties and represent the public interest;

4) the application is carried out on the basis of intellectual, analytical,
creative activity, as the subject of public administration chooses the most
optimal option for using public administration tools to regulate specific
public relations with a specific composition;

5) the application is carried out in accordance with the proper purpose
of public administration, without the presence of third-party intentions,
personal gain, and the influence of other factors that are contrary to the
principles of public administration.

The concept of «administrative discretion in the activities of public
administrationy is closely related to the concept of «discretionary powersy,
because they reflect the same thing — the way of exercising the competence
of public administration. The relationship of these concepts can be
characterized by such legal categories as form and content. Administrative
discretion in the activities of public administration determines the content
of discretionary powers. Discretionary powers, which are a set of rights
and responsibilities of public administration that allow you to determine
in whole or in part one of several options for public administration is an
external form of expression of administrative discretion.

There is no definition of the concept of administrative discretion in
the legislation of Ukraine. The order of the Ministry of Justice of Ukraine
«On approval of the Methodology of anti-corruption expertise» of June
23, 2016 recorded an attempt to interpret the concept of «discretionary
powers» as a set of rights and responsibilities of public authorities and
local governments, persons authorized to perform state or local government
functions, providing the opportunity at its discretion to determine in whole
or in part the type and content of the management decision, or the ability
to choose at its discretion one of several options for management decisions
provided by the normative legal act, draft normative legal act.

Discretionary powers may be enshrined in regulations, draft regulations
in such ways as:

1) with the help of evaluation concepts, for example: «if there are good
reasons, the body has the right to provide...», «in exceptional cases, a person
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authorized to perform the functions of state or local government may allow...»,
«a decision may be made if it does not contradict public interests...», etc.;

2) by listing the types of decisions made by the body (a person authorized
to perform the functions of the state or local self-government), without
specifying the grounds for a decision or by partially determining such grounds;

3) by granting the right to a body (a person authorized to perform
the functions of the state or local self-government) in identifying certain
circumstances (occurrence of specific legal facts) to make or not make
management decisions depending on its own assessment of these facts;

4) with the help of normative prescriptions that contain only certain
elements of the hypothesis or disposition of the legal norm, which do
not allow to make an unambiguous conclusion about the conditions of
application of the normative prescription or the legal consequences of the
application of such a prescription'¢.

The authority of the subject of public administration to apply discretion
is enshrined in regulations without a direct indication to this effect.
For example, in accordance with Art. 19 of the Law of Ukraine «On Citizens’
Appeals», public authorities and local governments, enterprises,
institutions, organizations regardless of ownership, associations of citizens,
the media, their leaders and other officials within their powers are obliged to
effectively, comprehensively and timely verify statements or complaints'’.
However, the law does not specify which powers will be exercised by these
entities. The authorized subject of public administration must choose them
independently, taking into account the factual circumstances related to the
appeal and its existing powers, which are enshrined in law. In addition, the
notion of «objective verificationy is evaluative, so the authorized entity has
an alternative to choosing the powers that will ensure its objectivity.

Another example is the norm of the Law of Ukraine «On Administrative
Services». According to Art. 7 of this legal act, the subject of administrative
services (it may be a subject of public administration) has the right to
issue organizational and administrative acts on the establishment of its
own requirements for the quality of administrative services (determination
of the number of reception hours, maximum waiting time in queues and
other parameters for assessing the quality of administrative services)'®.

1 TIpo 3arBeppkeHHs: Metozororii POBEICHHS aHTUKOPYIIIIIHOI eKkcIiepTr3n: Haka3 Minictep-
crBa foctuiii Ykpaiau Bix 23 uepsrst 2016 p. URL: https://zakon.rada.gov.ua/laws/show/v1380323-10.

17 TIpo 3BepHeHHst rpoma/siH: 3akoH Ykpainu Bix 02.10.1996 p. lara onosnensst 01.01.2020 p.
URL: https://zakon2.rada.gov.ua/laws/show/393/96-%D0%B2%D1%80

18 TIpo amminicTparuBHi mocayru: 3akon Ykpainu Bix 06.09.2012 p. Ne 5203-VI. Bidomocmi
Bepxosnoi Paou Ykpainu. 2013. Ne 32, Cr. 1705.
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The exercise of this power is not obligatory for the subject of administrative
services, but only a possible measure of conduct. As aresult of the application
of administrative discretion, the authority will be exercised or not.

In general, the application of administrative discretion is based on the
totality of all forms of legal consolidation and organizational support of
universally binding rules of conduct in the aggregate of their relationships,
which objectify the regulations governing the exercise of public
administration competence on the basis of administrative discretion.

The normative legal acts that form the basis for the application of
administrative discretion include:

1) those that regulate the functioning of the subject of public
administration (for example, the Laws of Ukraine «On the Cabinet of
Ministers of Ukraine» '°, «On central executive bodies»?’, «On the National
Police»?!, «On the National Bank of Ukraine»?, «On the management of
state property» >, «On local state administrations»?*, etc.);

2) those that regulate the implementation of administrative procedures
and the adoption of administrative acts based on their results in specific legal
relations (for example, the Law of Ukraine «On state registration of real rights to
immovable property and their encumbrances»?, «On citizens’ appeals»?, etc.);

3) those that regulate the legality of the application of administrative
discretion (for example, the Constitution of Ukraine, in particular Article
55 and Article 124, which establishes the legal basis for judicial control
over the activities of public administration?’, the Code of Administrative

1 TIpo Kabiner MinictpiB Ykpainu: 3akon Ykpaiau Big 27.02.2014 p. Ne 794-VII. Bioomocmi
Bepxosnoi Paou Ykpainu. 2014. Ne 13, Ct. 222

2 TIpo ueHTpaibHi OpraHu BUKOHABYOI Biaau: 3akoH Ykpainu Bix 17.03.2011 p. Ne 3166-VI.
Bioomocmi Bepxosnoi Paou Vipainu. 2011. Ne 38. Cr. 385.

2! Tlpo Hauionanery nomiwito: 3akon Vkpainu Bix 2.07.2015 p. Ne 580-VIIL. Bidomocmi Bep-
x06Hoi Paou Yxpainu. 2015. Ne 40—41. Cr. 379.

2 Tlpo Harionanpunii 6ank Ykpainu: 3akon Ykpainu Bix 20.05.1999 p. Ne 679-XIV. Bidomocmi
Bepxoenoi Paou Yxpainu. 1999. Ne 29. Cr. 238.

% Tlpo ynpasiiHHs 06’ €KTaMu JAepKaBHOI BIaCHOCTI: 3akoH Ykpaiuu Big 21.09.2006 p. Ne 185-
V. Bioomocmi Bepxosnoi Paou Ykpainu. 2006. Ne 46. Cr. 456.

¢ TIpo ympaBimiHHs 00’ €KTaMu Iep)KaBHOI BIacHOCTI: 3akon Ykpainu Bix 21.09.2006 p. Ne 185-
V. Bioomocmi Bepxosnoi Paou Yipainu. 2006. Ne 46. Cr. 456.

% TIpo nepkaBHy PEECTPALlii0 PEYOBUX IIPaB Ha HEPYyXOME MaiiHO Ta ix 00Tskenb: [Tocranosa Ka-
6inery MiHictpiB Ykpainu Bix 25.12.2015 p. Ne 1127. Ocpiyitinui sicnux Yipainu. 2016. Ne 2. Cr. 721.

% TlIpo 3BepHeHHs rpoMasia: 3akoH Ykpainu Bix 02.10.1996 p. [lara onosienns 01.01.2020 p.
URL: https://zakon2.rada.gov.ua/laws/show/393/96-%D0%B2%D1%380.

27 Koncrutywiss VYkpainm: 3akon VYkpaimm Bix 02.10.1996 p. I3 3minamu, BHeCeHH-
mu 3akoHoM Ykpainu Bix 08.12.2004 p. Ne 2222-1V. Jlara onosnenns 01.01.2020 p. URL:
http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.



Proceedings of Ukraine, in particular Part 2 of Art. 2, which establishes the
power of administrative courts to check the decisions, actions or omissions
of the subjects of power for whether they are adopted (committed) in
compliance with the principles of good faith, impartiality, prudence?, etc.).

Thus, administrative discretion in the activities of public administration
is a way to implement the competence of public administration, which is
carried out only in compliance with the rule of law and in the absence of a
single option for exercising the powers of public administration in relation
to specific public relations in order to ensure the appropriate level of law
enforcement activities.

A separate vector of research on the application of administrative
discretion in the activities of public administration is the separation of its
types. Depending on the chosen criterion, administrative discretion can be
classified depending on the content of the wording of the administrative law,
which provides for the possibility of applying administrative discretion;
depending on the subject of public administration to which the administrative
discretion is applied, it is possible to single out; depending on the tools of
public administration, which are used as a result of the implementation of
the subject of public administration administrative discretion.

2. Manifestation of administrative discretion in terms
of preventing the spread of the COVID-19 pandemic
In Ukraine, the legal provision of health care is provided by Art. 49 of
the Constitution of Ukraine and is defined through such powers as: the right
to health care, the right to medical care and the right to health insurance.
Health care is provided by state funding of relevant socio-economic, health
and health prevention programs. As for medical care, the state creates
conditions for effective and accessible medical care for all citizens. Medical
care is provided free of charge in state and municipal health care facilities.
Also, the responsibilities of the state in the management of health include
supporting the development of physical culture and sports, ensuring the
sanitary and epidemiological well-being of the population®.
In order to carry out its tasks, the state, represented by the authorized
bodies, must take all necessary measures, including the introduction of
quarantine if necessary on the basis of the application of administrative

28 KozeKe aMiHiCTpaTHBHOIO Cy104MHCTBA YKpainu: 3akoH Ykpainu Bix 06.07.2005 p. Ne 2747-
IV. URL: https://zakon2.rada.gov.ua/laws/show /2747-15.

? Koncrutywis VYkpainm: 3akon VYkpaimm Bix 02.10.1996 p. I3 3minamu, BHecCeHH-
Mu 3akoHoM Ykpainu Bix 08.12.2004 p. Ne 2222-1V. Jlara onosnenns 01.01.2020 p. URL:
http://zakon2.rada.gov.ua/laws/show/254%D0%BA/96-%D0%B2%D1%80.
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discretion. The legal regime of quarantine is a set of rules enshrined in legal
norms, which determine the content of the legal regime of quarantine, the
procedure for its introduction and termination, the peculiarities of public
authorities and local governments, enterprises, institutions and organizations
in quarantine, human rights and freedoms and the citizen, as well as the
rights and legitimate interests of legal entities and liability for violation or
non-compliance with the requirements and measures of the legal regime
of quarantine.

The specificity of the introduction of quarantine in the state as a kind of
extreme situation is that the prerequisite for its introduction is confirmed by
the central executive body, which ensures the formation of state policy in
the field of health the need to prevent the spread of particularly dangerous
infectious diseases. The legal regime of quarantine reflects the set of
established necessary preventive, anti-epidemic and other administrative
measures, their executors and terms of implementation, temporary
restrictions on the rights of individuals and legal entities and additional
responsibilities imposed on them, the grounds and procedure for mandatory
self-isolation. observatory (observations), hospitalization in temporary
health care facilities (specialized hospitals)3.

At the same time, it is important to note that the definition of the essence
of quarantine in formalized national sources of law took place long before
the practical need to apply regulations. Thus, quarantine is defined as a
set of administrative and health measures used to prevent the spread of
particularly dangerous infectious diseases. Accordingly, the danger of a
COVID-19 pandemic was mediated by the introduction of quarantine related
to a specific infectious disease. Such a course of public administration
corresponds to such a condition for the exercise of discretionary powers by
an administrative authority as the pursuit of a specific legitimate goal while
ensuring the coherence of the application of administrative law?!.

Executive and administrative activities in the field of ensuring a set
of administrative and health measures used to prevent the spread of the
COVID-19 pandemic are carried out by:

1) the highest body of executive power: the Cabinet of Ministers of
Ukraine %2;

3 Tlpo 3axucT HaceineHHs Bijx iHpekuiiiHux xBopo0: 3akoH VYkpainu Bix 06.04.2000 p.
Ne 1645-111. Tara onosnennst: 23.05.2020. URL: https://zakon.rada.gov.ua/ laws /show /1645-14.

31 Pexomenmauii Big 11.03.1980 p. Ne R(80)2 Komirtery Minictpis Pagm €Bpormn URL:
http://zakon.rada.gov.ua.

3 TIpo Kabimer MiuictpiB Ykpainu: 3akoH VYkpainum Bim 27.02.2014 p. [lata OHOBICHHS:
20.03.2020. URL: https://zakon.rada.gov.ua/laws/show /794—-18.



2) health carebodies of national importance, which include: the Ministry
of Health of Ukraine?, which includes 3 departments, 10 departments,
3 divisions and 5 sectors?*, the National Health Service of Ukraine, which
is the central executive body, whose activities are directed and coordinated
by the Cabinet of Ministers of Ukraine through the Minister of Health,
which implements state policy in the field of state financial guarantees of
medical care’’;

3) health care bodies of local significance, which include: local state
administrations within the powers provided by law?3¢, village, settlement,
city councils and their executive bodies, as well as district and regional
councils representing the common interests of territorial communities of
villages, settlements, cities in the field of health care®’.

4) health care institutions (legal entities of any form of ownership and
organizational and legal form or its separate subdivision, providing medical
care to the population on the basis of the relevant license and professional
activity of medical (pharmaceutical) workers*;

5) public associations that act to preserve and restore physiological and
psychological functions, optimal performance and social activity of man at
the maximum biologically possible individual life expectancy in the face of
the COVID-19 pandemic®;

6) enterprises, institutions and organizations acting as subjects of
delegated powers to counter the spread of the COVID-19 pandemic;

7) central executive bodies: the Ministry of Internal Affairs
of Ukraine, the National Police and the National Guard of Ukraine
as law enforcement agencies authorized to monitor compliance with

3 Tlpo 3arBepmkenns [Tonoxkenus npo MinictepcTBo 0XopoHH 3710poB’st Ykpainu: [TocraHo-
Ba Kabinery MinictpiB Ykpainu Big 25.03. 2015 p. Ne 267./lara onosnenus: 04.03.2020. URL:
https://zakon.rada.gov.ua/laws/show/267-2015-%D0%BF.

3 Odiuitinuit caiir MinicrepcTBa oxopoHu 310poB’s Ykpainn (MO3  Vkpainu) URL:
http://moz.gov.ua.

3 Tlonoxenns npo HauionansHy ciyx0y 310poB’st Ykpainu: [locranosa Kabinery Minictpis
Vkpainu Big 27.12.2017 p. Jlara onosnenns 26.12.2019 p. URL: https://zakon.rada.gov.ua/laws/
show/1101-2017-%D0%BF.

36 TIpo wmicuesi mepskaBHi aaminicrpamii: 3akoH Ykpainu Bi109.04.1999 p. Jlata oHOBICHHS:
02.04.2020. URL: https://zakon.rada.gov.ua/laws/show/586—14.

37 TIpo miciieBe camoBpsityBaHHst B Ykpaini: 3akon Ykpainu Bijg21.05.1997 p. Jlara oHOBIEHHSL:
14.05.2020. URL: https://zakon.rada.gov.ua/laws/show/280/97-%D0%B2%D1%80.

3% OcHOBM 3aKOHOJABCTBA YKpaiHH PO OXOPOHY 310poB’s: 3akoH Ykpaiuu Bix 19.11.1992 p.
Jara onosnenns 19.05.2020 p. URL: https://zakon.rada.gov.ua/laws/show/2801—12.

3 Tlpo 3abe3redyeHHst ydacTi rpoMaichkocTi y GopMyBaHHI Ta peaizaliii Jep>KaBHOI HOJITH-
ku: [Tocranosa KaGinery MinictpiB Ykpainu Bij 3 muctomana 2010 p. Ne 996. [lata oHOBIEHHS:
07.15.2019. URL..
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quarantine legislation related to countering the spread of the COVID-19
pandemic*.

The danger in the form of the COVID-19 pandemic has made
significant adjustments to the regulatory framework for quarantine.
Moreover, the existing institutional and legal gaps require the development
and application of reformatted public administration tools. As of now, the
introduction of quarantine is marked by the adoption of the relevant decision
by the Cabinet of Ministers of Ukraine of March 11, 2020*'. Among the
administrative measures that have been introduced to prevent the spread of
the COVID-19 pandemic are the following: a ban on visiting educational
institutions by its recipients, a ban on holding mass events involving more
than 10 people; prohibition of work of business entities, which provides
for the reception of visitors (these include: catering establishments,
shopping and entertainment centers, other entertainment establishments,
fitness centers, cultural institutions, establishments of trade and consumer
services), except in certain cases; prohibition of transportation in suburban,
long-distance, intra-regional and inter-regional communication within the
established limits; ban on transportation of passengers by subways and rail
transport; introduction of an electronic service for monitoring compliance
with self-isolation and / or observation, etc.

Among the health measures implemented to prevent the spread of the
COVID-19 pandemic, quarantine measures that are not related to security and
law enforcement measures should be singled out*?, namely: the establishment of
mandatory and periodic preventive medical examinations of certain professions,
industries and organizations*; the obligation to observe and self-isolate persons
who fall under the criteria set out in the quarantine decision; commitment to
mandatory testing for COVID-19 in accordance with the standards of the
Ministry of Health of patients receiving medical care in connection with the

4 TIpo BCTAQHOBJICHHS KAPAHTHHY 3 METOI0 3amobiraHds MOIMMPEHHIO HA TEPUTOPIi
Vkpaimum  roctpoi  pecmiparoproi  xBopoou COVID-19, cnpuumneHOi  KOpOHaBipycoMm
SARS-CoV-2, Ta eramiB mnocmabneHHs nporuenigeMidynux 3axoniB: IlocraHoBa Kabine-
Ty MinictpiB Ykpainm Bin20.05.2020 p. Ne 392. URL: https://zakon.rada.gov.ua/laws/show/
392-2020-%D0%BF.

4 Tlpo 3anoGiraHHsi TOIIMPEHHIO HAa TepHTOpii  YKpaiHH TOCTpOi  pecripaTopHOi
xBopoou COVID-19, cnpuunnenoi koponaipycom SARS-CoV-2: [Ilocranoa Kabinery
MinictpiB  Ykpaimm Bim 11.03.2020 p. Ne 211.URL: https://zakon.rada.gov.ua/laws/show/
211-2020-%D0%BF.

42 MexayHapOoiHbIC MEANKO-CaHUTapHbIe nmpaBmia: [Ipasmia BOO3 Bix 23.05.2005 p. URL:
https://zakon.rada.gov.ua/laws/show/897_007.

+ TIpo 3a0e3meveHHsI CaHITAPHOTO Ta eMMiAEMITHOTO OIAromoNy st HACEIeHHs: 3aKOH YKpaiHu
Bix 24.02.1994 p. Ne 4004-X1I. URL: https://zakon.rada.gov.ua/laws/show/4004—12.
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planned hospitalization activities* approval of clinical routes of patients at all
levels of medical care; establishing special rules for medical examination and
treatment of persons suspected of having COVID-19%, etc.

Each country, including the Ukrainian state, should implement a
comprehensive set of measures appropriate to its capabilities and situation
in order to slow down virus transmission and reduce COVID-19-related
mortality, with the ultimate goal of achieving and/or maintaining a stable
level of virus transmission or absence of new cases of infection. Based
on model legislation*, the strategy at the national level should reflect
a comparison of measures to reduce direct mortality associated with
COVID-19, indirect mortality associated with health system congestion and
disruption of other priority medical and social services, and minimization of
dangerous and long-term negative consequences for health and well-being
due to the socio-economic effect of certain retaliatory measures.

Special attention should be paid to the challenges related to the problems
of ensuring normal mental health, which are mediated by the implementa-
tion of quarantine measures*’. The lack of consideration of global problems
related to the mental health of the population leads to the fragmentation
of the implementation of national public administration in this area. It is
considered expedient to establish the Mental Health Support Service at the
Ministry of Health of Ukraine, as a central executive body, whose activities
are directed and coordinated by the Cabinet of Ministers of Ukraine through
the Minister of Health, which implements state policy in the field of mental
health. public health.

Adaptation to the conditions of counteraction to the COVID-19 pande-
mic has significantly affected the alternative choice of forms of internal orga-
nization of public administration entities, first of all, the use of tools and
the implementation of administrative procedures. As a result, the procedure
has changed, including entering the civil service, electronic declaration,
administrative services, and so on.

4 TIpo BCTAHOBJICHHS KapaHTHHY 3 METOI0 3armo0iraHHs MONIMPEHHIO HAa TepuTOpil Ykpai-
HH TocTpoi pecniparopHoi xBopobu COVID-19, cnpuunuenoi koponasipycom SARS-CoV-2, ta
erariB nocnadneHHs nporuenigemMiyanx 3axoxis: I[locranoBa Kabinery MinicTpiB Ykpaiuu Big
20.05.2020 p. Ne 392. URL: https://zakon.rada.gov.ua/laws/show/392-2020-%D0%BF.

4 Opranizainiss HajaHHs MeJUYHOI JIOOMOTM XBOPMM HAa KOPOHABIPYCHY XBOpOOY
(COVID-19): Haka3 MinictepcTBa 0XOpoHH 310poB’st Ykpainu Bij 28.03.2020 p. Ne 722. URL:
https://zakon.rada.gov.ua/rada/show/v0722282-20#n65.

4 O6noBnenHast crparerus 6opsOsr ¢ COVID-19. BOO3, 2020. URL:.https://www.who.int/
docs/default-source/coronaviruse/covid19-strategy-update-2020-ru.pdf?sfvrsn=29da3ba0_19.

47 Odummanpueiit  caiit  BcemupHo#t opranmsammu  3mpaBooxpanenust (BOO3): URL:
https://www.who.int/home.
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The change in the procedure for entering state service positions was a
suspension of the provisions of the Laws of Ukraine «On State Service» and
«On Central Executive Bodies» in terms of competitions for civil service
positions and appointment to civil service positions based on the results of
competitions and cancellation of competitions on the issues of the higher
corps of the state service or the competition commission, no candidates have
been proposed to determine the winner by the subject of appointment or
the head of the state service and the competition, the results of which have
not been made public*®. Due to this, the right of access to the civil service
of persons who participated in such competitions was restricted. Instead, a
new mechanism for selection for vacant civil service positions for the period
of quarantine established by the Cabinet of Ministers of Ukraine to prevent
the spread of acute respiratory disease COVID-19 caused by coronavirus
SARS-CoV-2, and within 30 days from the date of cancellation quarantine®.

This temporary mechanism for selecting vacant civil service positions for the
quarantine period provides for two options: the first is to complete competitions
in which the Senior State Service Commission or the Competition Commission
proposes candidates to determine the winner — by interviewing candidates,
including h remotely by videoconference, subject to technical feasibility and
determination of the winner of the competition, the second — appointment to the
position of state service by concluding a contract, the term of which is set for the
quarantine period and until the day of determining the subject of appointment
or head of state service in accordance with the law. And in accordance with the
terms of the Standard contract for state service for the period of quarantine,
established to prevent the spread of acute respiratory disease COVID-19 caused
by coronavirus SARS-CoV-2 in Ukraine, the maximum period of a person
in this state service position is not more four months after the abolition of
quarantine established by the Cabinet of Ministers of Ukraine.

The main changes in the electronic declaration procedure are the
postponement of the declaration by a declaring entity of a person authorized
to perform state or local government functions until June 1 (as a general
rule — by April 1 of the year) and release from liability for late submission

“ Tlpo BHeceHHs 3MiH g0 3akoHy VYkpainum «IIpo JlepikaBHuil Oroker YkpaiHn Ha
2020 pix»: 3akon Ykpainu Big 13.04.2020 Ne 553-IX. Jlara onoBnenns: 13.04.2020 p. URL:
https://zakon.rada.gov.ua/laws/show/553-20.

4 Jlesiki mATaHHS NPU3HAYCHHS HA [IOCAJIH JICPXKABHOI CIIy>KOU Ha Tiepion Ail KapaHTHHY, yCTa-
HOBJICHOTO 3 METOIO 3aro0iraHHs MOLUIMPEHHIO Ha TePUTOPii YKpaiHU rOCTPOi pecmipaTopHOl XBO-
po6u COVID-19, cnpuunnenoi koponasipycom SARS-CoV-2: Ilocranosa Kabinery MiHnicTpis
VYkpainu Bix 22.04.2020 Ne 290. ata ononennsi: 22.04.2020 p. URL: https://zakon.rada.gov. ua/
laws/show/290-2020-%D0%BF.
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of a declaration by a person authorized to execute functions of the state
or local self-government or notification of significant changes in property
status during the period of quarantine and restrictive measures>’.

With the establishment of a quarantine regime by the Cabinet of
Ministers of Ukraine, in order to prevent the spread of coronavirus disease,
the number of administrative services provided through administrative
service centres was limited to 19 administrative services. For comparison, it
should be noted that the number of administrative services that are generally
provided through the centre of administrative services is 136°'. In this
case, on the basis of agreed decisions with the subjects of administrative
services through the centre of administrative services may provide other
administrative services®?. It is also important to note that the period of
quarantine or restrictive measures related to the spread of coronavirus
disease (COVID-19) has been suspended .

At the same time, it should be noted the rather rapid development of
electronic administrative services: during the quarantine regime, the
provision of electronic services was introduced or significantly improved,
for example: acquisition of unemployment status and registration of
unemployment benefits®; registration of sick leaves; submission of
documents for enrollment in educational institutions>, etc.

CONCLUSIONS

InthecontextofcounteractingtheCOVID-19pandemic, theadministrative
and legal mechanisms of the quarantine regime were implemented in
practice, which became possible due to the lack of a clear procedure for

30 TIpo 3amobGiranus kopymiii: 3akon Ykpainu Big 14.10.2014 Ne 1700-VIL. [lara OHOBIEHHS:
19.04.2020. URL: https://zakon.rada.gov.ua/laws/show/1700—-18.

5! Jlesiki UTAHHS HA/TaHHSI aIMIHICTPATHBHIX [IOCITYT OPTaHiB BUKOHABYOI BIIa/IH Yepe3 LICHTPH Ha/[aH-
Hsl ZIMIHICTPaTUBHUX TOCIYT: po3nopsimkerHs Kabinery Minictpis Yipainu Big 16.05.2014 Ne 523-p.
Jlara onosnenust: 29.08.2019 p. URL: https://zakon.rada.gov.ua/laws/show/523-2014-%D1%80.

32 TIpo aaminicrparuBHi nociayru: 3akoH Ykpainu Bix 06.09.2012 Ne 5203-VI. [lara oHOBIICHHS:
19.04.2020 p. URL: show/5203-17.

53 TIpo BHECEHHs 3MiH JI0 JICKMX 3aKOHOJ@BUMX aKTiB YKpaiHH, CIPSIMOBAHHX Ha 3all00iraHHs
BUHMKHEHHIO 1 MOLIMPEHHIO KOpoHaBipycHo1 xBopoou (COVID-19): 3akon Ykpaiuu Bix 17.03.2020
Ne 530-IX. Tara onosnenns: 18.04.2020 p. URL: https://zakon.rada.gov.ua/laws/show/530-20.

* Tlpo peasnizaiito eKCIepUMEHTAIBHOIO TIPOEKTY LI0/0 3aCTOCYBaHHS BiJOOPaKECHHS B €JICK-
TPOHHOMY BUIVISI iH(OpMaii, 10 MICTUThCS y HACIIOPTi TpoMasiHIHA YKpaiHu y GpopMi KapTKH,
Ta BiZI0OOPaKCHHS B JICKTPOHHOMY BHIUISI iH(OpPMALIT, 110 MiCTHTBCS y MACIOPTi rPOMaJTHIHA
Vkpainu st BUi3Qy 3a KOpAoH: mocranoBa Kabinery MinictpiB Ykpainu Big 15.04.2020 Ne 278.
Jara onosnennst: 15.04.2020 p. URL: https://zakon.rada.gov.ua/laws/show/278-2020-%D0%BF.

35 TIpo moBHY 3arajbHy CepeiHio OCBiTy: 3akoH Ykpainu Bix 16.01.2020 Ne 463-1X. Jlata oHOB-
nennst: 16.01.2020 p. URL: laws/show/463-20.
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the subject of public administration. In the context of the application of
administrative discretion by a subject of public administration, the principles
of its activity and the principles of law in general acquire special meaning.
In exercising its administrative discretion, the public administration entity
must strictly adhere to the rule of law, including: legality, legal certainty,
prohibition of arbitrariness, access to an independent and impartial court,
respect for human rights, non-discrimination and equality before the law;
principles of good governance, etc.

It seems necessary to implement measures to develop a strategy to
combat the spread of the COVID-19 pandemic; creation of subjects of
public administration, the competence of which will include ensuring the
state policy in the field of ensuring the proper condition and maintaining the
mental health of the population; implementation of the concept of electronic
justice (electronic court) as the only possible mechanism to ensure effective
protection of the rights, freedoms and interests of man and citizen in the
face of the COVID-19 pandemic.

SUMMARY

The article is devoted to the study of theoretical and legal principles of
administrative discretion in counteracting the spread of the COVID pandemic —
19. It is established that administrative discretion in public administration is a
way to implement the competence of public administration, which is carried out
only in the rule of law, the implementation of the powers of public administration
entities in relation to specific public relations and their specific composition in
order to ensure the appropriate level of law enforcement activities.

Emphasis is placed on the fact that the danger in the form of the COVID-19
pandemic was mediated by the introduction of quarantine related to a specific
infectious disease, while the course of public administration meets the condition
of exercising discretionary powers by an administrative authority — the pursuit
of a specific legitimate goal while ensuring consistency in the application
of administrative law. The basic tools of public administration, which were
introduced to prevent the spread of the COVID-19 pandemic, are analyzed.
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