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REPLACEMENT OF STATE SERVICE POSITIONS UNDER
CONDITIONS OF QUARANTINE: STATE AND CHALLENGES

Bila-Tiunova L. R., Nehara R. V.

INTRODUCTION

The spread of acute respiratory disease COVID-19 caused by the
coronavirus SARS-CoV-2 (hereinafter — COVID-19) in Ukraine and the
introduction of quarantine and other restrictive measures to resist it affected
without exaggeration all spheres of public life, including state service, the
replacement of state service positions in particular. On the one hand, the
existing procedure for replacing state service positions in accordance with
the Law of Ukraine «On State Service» ! (hereinafter — Law Ne 889) proved
to be ineffective under quarantine conditions, since competition as the main
method of replacing state service positions provides direct participation
of all persons wish to enter the state service at the stages of evaluation
(testing, solving situational tasks, interview, interview with the subject of
appointment / head of the state service), which is impossible in quarantine,
and transfer, although it allows, subject to the established requirements,
to ensure the replacement of state service positions in some state bodies,
causes problems of replacement of state service positions in other bodies,
and therefore makes it impossible to comprehensively address the issue
of replacement of state service positions. In turn, on the other hand, the
need for rapid replacement of state service positions (those that became
vacant before or during quarantine, or new positions introduced in the
staff list of state bodies, which are responsible for combating COVID-19)
only increased, and the timeliness and effectiveness of the exercise of their
powers by public authorities, especially with regard to the implementation
and enforcement of quarantine and other restrictive measures, depend
on both the results of countering COVID-19 and the duration of these
measures.

All this has led to the search for new mechanisms to replace state
service positions that can, at least temporarily, but provide solutions to
these problems. At the same time, the Council of Europe emphasizes
that the main challenge will be their ability to respond effectively to this

! Pro derzhavnu sluzhbu: Zakon Ukrayiny vid 10.12.2015 Ne 889-VIII. Data onovlennya: 18.04.2020.
Ofitsiynyy veb-portal Verkhovnoyi Rady Ukrayiny. URL: https://zakon.rada.gov.ua/laws/show/889-19.
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crisis, ensuring respect for the values of democracy, the rule of law and
human rights?.

Changes in the conditions and procedure for replacing state service
positions during the period of quarantine and other restrictive measures
aimed at preventing the spread of COVID-19 on the territory of Ukraine were
carried out in two ways. The first is related to the resolution of the Cabinet
of Ministers of Ukraine from 16.03.2020 Ne 230° changes to the Procedure
for the competition for state service positions, approved by the resolution of
the Cabinet of Ministers of Ukraine from 25.03.2016 Ne 246* (hereinafter
— the Procedure Ne 246), by which the subject of appointment or the head
of the state service is authorized to suspend the competition in case of
quarantine in accordance with Art. 29 of the Law of Ukraine «On protection
of the population from infectious diseases»® and / or the imposition of a
state of emergency. The second is from the adoption of the Law of Ukraine
«On Amendments to the Law of Ukraine «On the State Budget of Ukraine
for 2020»¢ dated 13.04.2020 Ne 553-1X (hereinafter — the Law Ne 553), in
item 8 of section Il of the «Final Provisions» there have been temporarily
suspended the provisions of Law Ne 889 and the Law of Ukraine «On Central
Executive Bodies»’ regarding the holding of competitions for state service
positions and appointments to state service positions based on the results of
the competition, as well as the Procedure for appointment to state service
positions for the period of quarantine validity established to prevent the
spread of acute respiratory disease COVID-19 caused by coronavirus SARS-
CoV-2 in Ukraine, approved by the Cabinet of Ministers of Ukraine dated

2 Respecting democracy, rule of law and human rights in the framework of the COVID-19
sanitary crisis: a toolkit for member states: information documents 7 April 2020 SG/Inf(2020)11.
URL: https://www.coe.int/en/web/congress/covid-19-toolkits.

3 Tlpo BHeceHHst 3MiHH 10 [TopsiziKy MPOBE/ICHHsI KOHKYPCY Ha 3aiHSTTSI T0Cat ICPYKaBHOI CITy>KOH: 10~
cranoBa Kabinery MinictpiB Vipainu Bix 16.03.2020 Ne 230. [lara oxosinensst: 16.03.2020. Odiriiamit
BeO-nopran Bepxosuoi Pamu Yipaimu. URL: https:/zakon.rada.gov.ua/laws/show/230-2020-%D0%BF.

* TIpo 3arBepmwkenHst [TopsiiKy MPOBEACHHS KOHKYPCY Ha 3alHSTTS ITOCa JCPKaBHOI CIIyKOU: 110~
cranoBa Kabinery MinictpiB Ykpainu Bin 25.03.2016 Ne 246. Jlara onoeienns: 16.05.2020. Odiuiiinnit
BeO-nopran Bepxoroi Paan Yipainu. URL: https://zakon.rada.gov.ua/laws/show/246-2016-%D0%BF.

° Ilpo 3axucT HaceneHHs Bif iHdekuiiinux xBopo0: 3akon Yipainu i 06.04.2000 Ne 1645-111.
Jlatra oHoBneHus: 16.05.2020. Odiniiinuii BeG-mopran BepxoBuoi Pamu Vkpainm. URL:
https://zakon.rada.gov.ua/laws/show/1645—14.

¢ Tlpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo JlepskaBuuii Oromker Ykpainu Ha 2020 pik»:
3akon Ykpainu Bix 13.04.2020 Ne 553-1X. Jlara onosnenss: 19.05.2020. Odiuiitnuii Be6-moprain
Bepxosuoi Paxn Yrpainu. URL: https://zakon.rada.gov.ua/laws/show/553-20.

7 Tlpo ueHTpajbHi OpraHW BHKOHABYOi Biaju: 3akoH Ykpainu Big 17.03.2011 Ne 3166-VI.
Jlara ownoBnenns: 18.04.2020. Odiuiiinuit BeG-mopran Bepxonoi Pamm VYkpaiaun. URL:
https://zakon.rada.gov.ua/laws/show/3166—-17.
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22.04.2020 Ne 2903 (hereinafter — the Procedure Ne 290), which defines the
mechanism of selection state service positions during this period.

1. Suspension of the competition in the state service

Suspension of the competition, according to para. 1 item 5' of the Order
Ne 246, is the right of the corresponding subject of appointment or the head
of state service which occurrence and possibility of realization is connected
exclusively with such legal facts as establishment of quarantine according
to Art. 29 of the Law of Ukraine «On protection of the population from
infectious diseases» and / or the imposition of a state of emergency (according
to the Law of Ukraine «On the legal regime of the state of emergency»®).

The simultaneous use of the connecting conjunction «and» and the
separating «on» between these facts can be explained by the fact that quarantine
is a set of measures used to prevent the spread of particularly dangerous
infectious diseases (Articles 1, 29 of the Law of Ukraine «On Protection of
Infectious Diseases»), and a state of emergency may be imposed in the event of
particularly severe emergencies of man-made and natural nature, in particular
pandemics that threaten the lives and health of large sections of the population
(item 1, paragraph 2, Article 4 of the Law of Ukraine «On Legal Regime of
a state of emergency»). In other words, for example, in order to prevent the
occurrence and spread of coronavirus disease (COVID-19), both quarantine
and a state of emergency can be established, it is clear that depending on the
threats of the infectious disease and the actual capacity for action (quarantine
or emergency) ensure the prevention of all negative consequences. At the same
time, according to the provisions of the Procedure Ne 246, the grounds for
establishing quarantine or imposing a state of emergency are irrelevant.

Atonce attention should be drawn to the doubtfulness of the authorization
of the subject of appointment or the head of the state service to suspend the
competition, which we attribute to the fact that Law Ne 889 does not provide
for the suspension of the competition at all and the existence of such powers
of the subject of appointment or the head of the state service. In addition,
this actually expanded the scope of powers of the head of the state service

8 Jlesiki muTaHHS MPH3HAYCHHS HA IIOCAIM JACPIKABHOI CIIy)XOH Ha Iepiox Ail KapaHTHHY, ycTa-
HOBJICHOT'O 3 METOIO 3ar00iraHHs MOLIMPEHHIO Ha TepUTOPil YKpaiHH rocTpoi pecnipaTropHol XBo-
pobu COVID-19, cnpuunnenoi xoponasipycom SARS-CoV-2: mocranosa Kabinery MinicTpis
Vikpainu Bix 22.04.2020 Ne 290. /lara ononenns: 22.04.2020. Odiniitnuit BeO-nopran BepxosHoi
Pamu Ykpainu. URL: https://zakon.rada.gov.ua/laws/show/290-2020-%D0%BF.

° Tlpo mpaBOBHil PeKUM HaJ3BHYAHOro craHy: 3akoH Ykpainu Bix 16.03.2000 Ne 1550-II1.
Jlara ownoBnenns: 28.12.2015. Odiuiiinuit BeG-mopran Bepxonoi Pamm VYkpaiaun. URL:
https://zakon.rada.gov.ua/laws/show/1550-14.
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by a bylaw (Procedure Ne 246), and in accordance with item 13 of Part 2 of
Art. 17 of the Law Ne 889 the head of the state service exercises his powers
exclusively in accordance with the laws.

In order to determine the time limits within which the subject of
appointment or the head of the state service may suspend competitions, the
procedure for establishing a quarantine and a state of emergency should
be investigated. Thus, quarantine is established by the decision of the
Cabinet of Ministers of Ukraine, for example, the resolution of 11.03.2020
Ne 21119, from the moment of entry into force of which the right to suspend
competitions can be exercised. State of emergency, in accordance with Part
1 of Art. 5 of the Law of Ukraine «On the legal regime of the state of
emergency» is introduced by the Decree of the President of Ukraine, which
is subject to approval by the Verkhovna Rada of Ukraine within two days
from the address of the President of Ukraine. From the moment of entry into
force of such Decree of the President of Ukraine, the subject of appointment
or the head of the state service may suspend competitions.

In marked aspect, we will also pay attention to the terms for which a
quarantine or a state of emergency may be imposed. From the analysis of Art.
29 of the Law of Ukraine «On protection of the population from infectious
diseases» provides that quarantine is established for the period necessary
to eliminate an epidemic or outbreak of a particularly dangerous infectious
disease, as stated in the decision to establish quarantine, i.e. the law does
not specify the period for which quarantine could be established. According
to Part 1 of Art. 7 of the Law of Ukraine «On the legal regime of the state
of emergency» state of emergency in Ukraine may be imposed for a period
not exceeding 30 days and not more than 60 days in certain localities, which
if necessary may be extended, but not more than 30 days. Therefore, the
maximum period for which a state of emergency can be established is 60 days
(throughout Ukraine) and 90 days (in some areas), and therefore during
these periods the competition may be suspended. In this case, the abolition
of the quarantine'' and cancellation of the state of emergency before the
term for which it was imposed, in case of elimination of circumstances that

1" TIpo 3amobiraHHs MOLIMPEHHIO Ha TEpUTOPil YKpaiHH TOCTPOi pecmipaTropHOl XBOpPOOH
COVID-19, cnpuunnenoi koponasipycom SARS-CoV-2: nocranosa Ka6inetry MinictpiB Ykpainu
Bixg 11.03.2020 Ne 211. Jlara onoBnenns: 16.05.2020. Odiniiinuii Be6-nopran Bepxosnoi Pagu
Vkpainu. URL: https://zakon.rada.gov.ua/laws/show/211-2020-%D0%BF.

"' IinkoMm #MOBIpHO, 110 BiIMiHA KApaHTHHY MOXKINBA 1 10 3aKiHYCHHS CTPOKY, Ha SIKUIl HOTrO
OyJ10 BBEICHO, Y pa3si, HAIPHUKJIIAJ[, JOCATHEHHS 1iJ1i HOro BBEACHHS — JIKBijallii ermigemMii un cra-
naxy oco0nuBo HeOe3neyHol iHdeKIiiiHOT XBopoOH, X0ua nosnoxkeHHsaMu 3akoHy Ykpainu «IIpo 3a-
XHCT HaCeJICHHS BiJ] IHQEeKUilfHUX XBOpOoO» Iie He BPEryIbOBaHO.
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necessitated the introduction of the state of emergency (Part 1 of Article 8 of
the Law of Ukraine «On the legal regime of the state of emergency»).

As a quarantine and a state of emergency can be imposed both on the whole
territory of Ukraine and on the territory of particular administrative-territorial
units, for example, oblast, rayon, which must be indicated in the relevant
decisions of the President of Ukraine and the Cabinet of Ministers of Ukraine,
there is a need to define territorial limits of exercising the right to suspend the
competition. In case of a quarantine or imposition of a state of emergency
on the whole territory of Ukraine, the right to suspend competitions arises
and may be exercised by the subjects of appointment or the heads of state
service of all state bodies, and in case of their introduction on the territory
of particular administrative-territorial units — by the subjects of appointment
or the heads of the state service only in those state bodies whose jurisdiction
extends to the territory of the particular administrative-territorial units.

If there are denoted grounds, taking into account the time and territorial
boundaries, the exercise of the right to suspend the competition by the
subject of appointment or the head of the state service is carried out by
making a decision (order, instruction), which is notified to candidates no
later than the next working day. The analysis of the provisions of Procedure
Ne 246 shows that the decision to suspend the competition can be made at
any time, i.e. at any stage or phase of the competition procedure, regardless
of pre-determined dates and times.

The only legal consequence of the suspension of the competition, in
accordance with para. 2 item 51 of the Order Ne 246 there is a suspension of the
course of the terms defined by part 6 of Art. 23 of the Law Ne 889. Thus, both
the deadline for submission of information for participation in the competition
(which is determined in the announcement of the competition) and the 45-day
period for publication of the results of the competition are suspended.

Similar to the suspension, the competition is resumed, i.e. in the form
of a decision (order, instruction) by the subject of appointment or the head
of the state service. Let’s just clarify that the resumption of the competition
is no longer a right but a duty of the relevant subject of appointment or the
head of the state service, which arises from the abolition of the quarantine
or cancellation of the state of emergency (including in some administrative-
territorial units, to which the jurisdiction of these state bodies extends), and
therefore the procedure for its implementation requires some specification,
which, unfortunately, the provisions of Procedure Ne 246 do not provide.
Thus, in particular, it is said that after the resumption of the competition
continues from the same stage at which it was suspended, as well as the

20



period during which the decision to resume the competition should be made
to avoid delays in competitions.

Summing up, it should be noted that the authorization of the subject of
appointment or the head of the state service to suspend the competition is
aimed only at postponing the competition (with mandatory completion of
such a competition) and not violating the terms of the competition established
by Part 5 of Art. 23 of the Law Ne 889. The National Agency of Ukraine for
State Service Affairs (hereinafter — NASS) in the explanations 0f 27.03.2020
Ne 88-r / z draws attention to the fact that the decision (to suspend the
competition) will not require re-submission of information by the candidates
through The only portal for state service vacancies or passing them again to
the relevant stages of the competition that took place earlier'?. At the same
time, it is clear that the suspension of the competition does not solve the
problem of replacing state service positions during the relevant period of
time during which the quarantine or state of emergency is in effect.

2. Temporary procedure for replacing state service positions

In accordance with para. 1 item 8 of section II of the Law Ne 553 for
the period of quarantine established by the Cabinet of Ministers of Ukraine
in order to prevent the spread of COVID-19 in Ukraine it is provided for
the following changes in the conditions and procedure for replacing state
service positions: 1) suspended provisions of Law Ne 889 and the Law
Ukraine «On Central Bodies of Executive Power» in terms of holding
competitions for state service positions and appointments to state service
positions based on the results of the competition; 2) the procedure for
completion of competitions for state service positions announced before the
establishment or during the quarantine period (before the entry into force of
Law Ne 553); 3) the subject of appointment or the head of the state service
is authorized to appoint a person to state service positions by concluding a
contract on state service for the period of quarantine, in accordance with the
procedure established by the Cabinet of Ministers of Ukraine.

Determining the mechanism of selection for vacant state service positions
for the quarantine period established by the Cabinet of Ministers of Ukraine
in connection with the COVID-19 pandemic, in particular the completion of
announced competitions and appointing a person to state service positions

12 1lono npu3ynMHEHHs KOHKYPCIB Ha 3a{HATTS [10CaJl JJePKaBHOI CITy)KOH Ta OTOJIOIIEHHS HO-
BHX B YMOBaX KapaHTHHY: po3’sicHeHHs1 HallioHabHOTO areHTcTBa YKpaiHu 3 MUTaHb Jep)KaBHOT
ciryx6u Bix 27.03.2020 Ne 88-p/3. Odiuiiinuii Bed-caiit HAJIC. URL: https://nads.gov.ua/npas/
shchodo-prizupinennya-konkursiv-na-zajnyattya-posad-derzhavnoyi-sluzhbi-ta-ogoloshennya-
novih-v-umovah-karantinu (nara 3sepaenns 20.05.2020 p.).
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by concluding a contract, is carried out by Procedure Ne 290 para. 5 item 8 of
section II of the Law Ne 553. According to item 2 of the specified Procedure
selection and appointment of persons to vacant positions is carried out in
the exceptional cases connected with necessity of performance of tasks and
functions of state bodies for the period of quarantine.

Therefore, the «exclusivity» of such cases must be justified, so not all
state service positions can be replaced. In the explanations of 28.04.2020
Ne 93-r/z'3 NASS expresses the opinion that these may be positions that are
necessary for the uninterrupted functioning of the state body (for example,
heads of state bodies and their deputies, heads of independent structural
units and their deputies, and also positions of the corresponding experts
which are entered in case of inexpediency of formation in state bodies
of separate structural divisions, for performance of separate functions).
These are not only positions whose work responsibilities are aimed at
countering COVID-19, but also other positions in the state service, both
managerial and specialist positions, such as legal counsel, accountant, etc.

These changes are temporary and will therefore take effect over a
period of time. According to the current version of para. 1 item 8 of
section II of the Law Ne 553 (as of 29.05.2020) such period of time is the
time of quarantine established by the Cabinet of Ministers of Ukraine for
the purpose of prevention the distribution in the territory of Ukraine of
COVID-19. Therefore, the validity of these changes does not depend on
the quarantine in general, but on the quarantine established in connection
with the COVID-19 pandemic. It should be noted that the previous version
of the Law Ne 553 (as of 13.04.2020)' extended these above-mentioned
changes for another 30 days from the date of cancellation of this quarantine,
allegedly as a transitional period, which was unjustified, given the total
duration of quarantine. However, the provisions of Procedure Ne 290 in this
part are not brought in correspondence with Law Ne 553.

The questions arise also about the grounds for suspending the provisions
regarding competitions for state service positions and appointment to state
service positions based on the results of the competition only of the Law

13 [Ilomo BUHATKOBHX BUITA/IKIB IPU3HAYCHHS HA BAKAHTHI [I0CA/IH ACP/KABHOI CITy)XOH Ha I1epion
nil kapaHTHHY: po3’sicHeHHs1 HarioHanbHOro areHTcTBa YKpaiHH 3 HMHUTAaHb JCPIKaBHOI CIyKOH
Bix 28.04.2020 Ne 93-p/3. Odiuiitnuii Bed-caiit HAJIC. URL: https://nads.gov.ua/npas/shchodo-
vinyatkovih-vipadkiv-priznachennya-na-vakantni-posadi-derzhavnoyi-sluzhbi-na-period-diyi-
karantinu (nara 3Bepuenns” 20.05.2020 p.).

!4 TIpo BHeceHHs 3MiH 10 3akoHy Ykpainu «IIpo JlepxaBHuii Gropker Vkpainu Ha 2020 pik»:
3akon Ykpainu Bin 13.04.2020 Ne 553-1X. Jlara onoBnenns: 13.04.2020. O¢iniiinuii Be6-nopran
Bepxosroi Pagn Vrpainu. URL: https://zakon.rada.gov.ua/laws/show/553-20.

22



Ne 889 and the Law of Ukraine «On Central Executive Bodiesy, because
these laws does not exhaust the list of the laws that regulate the positions’
replacement according to the results of the competition, it is also the Laws
of Ukraine «On Local State Administrations»', «On the Diplomatic
Service» ', «On the Judiciary and the Status of Judges» '’ etc., so it is not
clear how in relation to all these laws, the Law Ne 889 is general, so let us
consider, first of all, its provisions.

A specific list of the provisions of the Law Ne 889, the effect of which is
suspended, is not given, but the subject of their legal regulation is defined —
«holding competitions for state service positions» and «appointment to
state service positions based on the results of the competitiony.

Completion of competitions for state service positions announced
before the establishment or during the quarantine will be carried out depending
on the stage of such competition. The first option involves completing the
announced competitions by determining their results. The second is the
cancellation of announced competitions (all others), the results of which have
not been made public. Moreover, these options apply equally to competitions
for all categories of state service positions («A», «B», «C»).

If the Commission for Senior State Service (hereinafter — the
Commission) or the competition commission has proposed to the subject
of appointment or the head of the state service, the candidates to determine
the winner and when the deadline for publication of competition results
exceeds 45 calendar days from the date of publication of such competition —
the competition is completed by determining their results. The general
review of the identified options indicates the levelling of the authority of
the subject of appointment or the head of the state service to suspend the
competition for the period of quarantine or the state of emergency provided
for in item 5' of the Procedure Ne 246, because the competition is either
completed or cancelled in accordance with item 8 of section II Law Ne 553.

The absence of an indication of the specific time at which the nominations
for the winner must be proposed by the Commission or the selection board
of the appointing authority or the head of the state service results in legal

5 TIpo wicueBi mepkaBHi aaMiuicTparii: 3akon VYkpainu Big 09.04.1999 No 586-XIV.
Jlara ounoBnenus: 02.04.2020. Odiuiiinuii BeG-mopran BepxoBuoi Pamu Vipainm. URL:
https://zakon.rada.gov.ua/laws/show/586—-14.

' TIpo murutomarnyny cinyx0y: 3akoH Ykpainu Bix 07.06.2018 Ne 2449-VIII. [lata OHOBICHHSL:
07.06.2018. Odiuiitnnii Be6-nopran Bepxosnoi Paxgn Ykpainu. URL: https://zakon.rada.gov.ua/
laws/show/2449-19.

7 TIpo cymoyctpiii i craryc cymui: 3akon VYkpainm Big 02.06.2016 Ne 1402-VIIL
Jlara ownoBnenns: 11.03.2020. Odiuiitnit BeOG-nopran BepxoBhoi Paam Vkpaimun. URL:
https://zakon.rada.gov.ua/laws/show/1402-19.
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uncertainty and may therefore provoke enforcement problems. We propose
in this case to proceed from the moment of quarantine (in our case from the
entry into force of Law Ne 553, namely from 18.04.2020, as the resolution
of the Cabinet of Ministers of Ukraine from 11.03.2020 Ne 211 quarantine
was introduced from 12.03.2020), as of the Commission or the competition
commission must carry out all the stages of the competition stipulated by
the provisions of the Procedure Ne 246 before compiling the rating list of
candidates (determining five candidates and submitting them to the subject
of appointment or the head of the state service to determine the winner)
inclusive. However, the practical application of these provisions is also
complicated by the fact that the provisions of Procedure Ne 246, as a rule,
do not contain deadlines for the stages of the competition, which should
be carried out within the general time limits during which the results of
the competition should be made public. For example, the general rating of
candidates is compiled after the interview and reflected in the minutes of the
meeting of the Commission or the competition commission (item 56 of the
Procedure Ne 246), but the deadlines for determining the overall rating of
candidates and for drawing up the minutes are not determined. Meanwhile,
it is established that the subject of appointment or the head of the state
service proposals on certain candidates or information on the absence of
such candidates is made no later than the next working day from the date of
signing the minutes (paragraph 4, item 57 of the Procedure Ne 246).

The winner (winners) of the competition is determined by the subject
of appointment or the head of the state service, as in the general order,
by conducting an interview with each candidate. Such an interview may
be conducted by an authorized person upon the decision of the subject of
appointment or the head of the state service. The authorized person shall
notify the subject of appointment or the head of the state service in the state
body in writing of the results of the interview within a period not exceeding
three calendar days (item 4 of the Procedure Ne 290).

Conducting such an interview is allowed both in general way, i.e. with the
personal participation of the subject of appointment or the head of the state
service (authorized persons) and candidates, and remotely by videoconference
(subject to technical feasibility). With regard to chosen mechanism for
closing competitions (including interviewing by the subject of appointment
or the head of the state service remotely by videoconference), it becomes
unclear why the possibility is limited, for example, of conducting interviews
with candidates and the Commission or the competition commission also
remotely, which did not necessitate cancellation.
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This shows that the availability of technical capability should be
determined equally by a state body (the subject of appointment or the head
of the state service) and by candidates, and not, for example, be established
unilaterally by a state body. In addition, the communication channel
(or appropriate software to be used for videoconferencing), the time and
date of the interview (videoconferencing only) should be agreed with the
candidates, although during the competition the general time and date of the
relevant stages of the competition, including interviews with candidates to
determine its results, are not agreed with the candidates, but only brought
to their notice.

The organizational gaps in conducting a videoconference interview
include uncertainty of consequences, for example, the lack of technical
capacity of the candidate to conduct an interview in videoconference mode;
occurrence of technical problems during the interview, which make it
impossible to conduct it further, etc. In order to eliminate these shortcomings,
it would be expedient to add item 5 of the Procedure Ne 290 with a new
paragraph as follows: «If there is no technical possibility to conduct the
interview remotely by videoconference, such an interview is conducted in
the general order. If the interview by videoconference was interrupted or
did not take place due to technical reasons, a new time and / or date of the
interview with the candidate (candidates) shall be agreed upony.

Identification and confirmation of the identity of the candidate is carried
out by presenting a passport of a citizen of Ukraine or other identity
document that confirms the citizenship of Ukraine. The list of these identity
documents and confirming the citizenship of Ukraine is defined in item 1,
part 1 of Art. 13 of the Law of Ukraine «On the Unified State Demographic
Register and documents confirming the citizenship of Ukraine, identity or
special status» '8, it is also in particular the passport of a citizen of Ukraine
to travel abroad, official passport of Ukraine, etc.

In all other cases, the interview by the subject of appointment or the
head of the state service (authorized persons) is carried out in the general
order, as provided by the provisions of Procedure Ne 246, and based on its
results a decision is made to determine the winner (winners) or his (their)
absence, within one working day after receiving the information on the
decision of the subject of appointment or the head of the state service shall
be notified to the candidates with whom the interview was conducted, in

18 TIpo €nuuuii nepxaBHui AemMorpadivuHmil peecTp Ta JOKYMEHTH, [IO MiATBEPIKYIOTh TPOMa-
JITHCTBO YKpaiHHM, MOCBiI4yI0Th 0c00y un ii crienianbhuiil craryc: 3akon Ykpainnm Big 20.11.2012
Ne 5492-VI. Hdara onoBnenns: 21.12.2019. Odiuiiinnii BeG-nopran BepxoBHoi Paanm Ykpainu.
URL: https://zakon.rada.gov.ua/laws/show/5492—-17.
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any available way, including by means of telecommunication. Information
about the winner (winners) or about his (their) absence is published on the
Unified portal of state service vacancies.

Cancellation of competitions. Other vacancies for state service
positions, the results of which have not been made public, are cancelled.
These other competitions include competitions that cannot be completed
in accordance with the previous paragraph, and therefore the reason for
cancellation is the lack of a ranking list of candidates and not making it
to the subject of appointment or head of state service (although as noted
above there may be difficulties in confirming these grounds). In addition,
it is also seen that this fully applies to competitions that were suspended
in accordance with item 5' of the Procedure Ne 246 (before the adoption
of the Law Ne 553 and its entry into force), which should be abolished, as
currently the quarantine is established in connection with the COVID-19
pandemic, the right of the subject of appointment or the head of the state
service to suspend the competition becomes declarative, as there are
currently no conditions for its implementation. Thus, the requirement to
cancel individual competitions demonstrates the inconsistency of the
approach to conducting competitions under conditions of quarantine and
replacement of state service positions in general.

Cancellation of competitions is imperative (mandatory), at the same
time the procedure (persons authorized to do so and the form) of such
cancellation, the need to confirm certain grounds, etc. are not specified. We
are convinced that the authority to cancel the competition, in accordance
with para. 3 item 8 of section II of the Law Ne 553, belong to the persons
authorized to announce competition for certain positions of state service,
therefore to the subjects of appointment or the heads of state service.
Analysis of law enforcement practice shows that the cancellation of the
competition is conducted by cancelling acts (orders, instructions) on the
announcement of such competitions, for example, the order of the Cabinet
of Ministers of Ukraine from 06.05.2020 Ne 513-r', from 20.05.2020
Ne 563-r% or cancellation of competitions directly, for example, the order

1 Tlpo ckacyBaHHs JesiKux posmopsipkers Kabinery MinictpiB Ykpainu: posnopsipkenHs Ka-
6inetry MinictpiB Ykpainu Big 06.05.2020 Ne 513-p. [ara onosnenns: 06.05.2020. Odiuiitnuit
BeO-noptan BepxoBuoi Pagu Vkpaimum. URL: https://zakon.rada.gov.ua/laws/show/513-2020-
%D1%80.

20 TIpo ckacyBaHHsI Aeskux posmnopsmkers Kabinety MinictpiB Ykpainu: posmopsypkenss Ka-
6inery MinictpiB Ykpaiun Big 20.05.2020 Ne 563-p. [ara onosnenns: 20.05.2020. Odiuiitnuit
BeO-noptan BepxoBnoi Pamu VYkpainu. URL: https://zakon.rada.gov.ua/laws/show/563-2020-
%D1%80.
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of the State Service of Maritime and River Transport of Ukraine dated
24.04.2020 Ne 852!, without specifying the grounds for cancellation of such
competitions.

In general, the abolition of competitions provided by Law Ne 553
completely neglects the rights of candidates to hold state service positions,
in particular their right to access the state service, without establishing any
possibilities for the restoration of their rights or protection. The practice of
cancelling the competitions by state bodies, by which they were declared,
was recognized as illegal in court. For example, the Supreme Court in its
decision of 06.12.2019 in case Ne 826/4662/18>* cancelling the order to
cancel its own order announcing the competition indicated that the State
Ecology Inspection had no legally established grounds for cancelling the
competition, and its consequence was the restriction of implementation by
citizens the rights to public service.

Appointment of a person to state service positions by concluding
a contract for state service for the period of quarantine is allowed in case
of absence or rejection by the subject of appointment or the head of the
state service of candidates proposed by the Commission or the competition
commission based on competitive selection procedures. At the same time,
the NASS clarifies that the scope of the Procedure Ne 290 extends to vacant
stet service positions, regardless of whether they were advertised before
the entry into force of the Law Ne 553 or not (explanation of the NASS
from 24.04.2020 Ne 92-r/z**), and therefore the appointment by concluding
a contract does not require prior announcement of a competition for the
relevant positions.

The decision on the need to appoint a vacant state service position
for the period of quarantine is made by the subject of appointment (for
positions of category «A» and category «By», which exercise the powers

2! TIpo ckacyBaHHsI KOHKYPCY Ha 3aifHSTTs BAKAHTHHX 110CaJ1 JIep)KaBHOI Ciryx0u Kareropii «b»,
OTOJIOLIEHOT0 Haka3zoM Jlep:kaBHOI CIIy)kKOM MOPCBHKOTO Ta PIYKOBOTO TPAHCIOPTY YKpaiHU Bif
16.04.2020 Ne 83: Haka3 Jlep:kaBHOI CIIy’kKOM MOPCBKOTO Ta PIYKOBOTO TPAHCIIOPTY YKpaiHH BiX
24.04.2020 Ne 85. Odiuiitnoi BeO-caiit JlepkaBHOT Ci1y>KOM MOPCHKOTO Ta PIYKOBOTO TPAHCIIOPTY
Vkpainu. URL: https://marad.gov.ua/ua/npa/pro-skasuvannya-konkursu-na-zajnyattya-vakantnih-
posad-derzhavnoyi-sluzhbi-kategoriyi-b-ogoloshenogo-nakazom-derzhavnoyi-sluzhbi-morskogo-
ta-richkovogo-transportu-ukrayini-vid-16042020-83.

2 TlocranoBa Kacauiiinoro aaminicrparuBHoro cyiay y ckiaui Bepxosaoro Cyamy Bix
06.12.2019 p. y cmpaBi Ne 826/4662/18 / €xunnii nepxaBHUH peecTp cymoBux pimens. URL:
http://reyestr.court.gov.ua/Review/86162091 (nara 3sepuenns 20.05.2020 p.).

% [l{omo mpu3HAYCHHS HA BAKAHTHI MOCAIN ICPIKaBHOI CITy)KOU Ha Tepio KapaHTHHY: po3’sic-
HeHHs1 HanionansHoro areHTcTBa YKpaiHH 3 NHTaHb JAep:kaBHOT ciryx0u Bix 24.04.2020 Ne 92-p/3.
Odiuiiinnit BeO-caiit HAJIC. URL: https://nads.gov.ua/npas/shchodo-priznachennya-na-vakantni-
posadi-derzhavnoyi-sluzhbi-na-period-karantinu (nara 3sepuenns 20.05.2020 p.).
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of heads of state service in public bodies) and the head of state service (for
other positions of categories «B» and «C») by issuing an appropriate order
(instruction). In order to monitor the application of temporary mechanisms
for the replacement of state service positions, the NASS introduced weekly
updates of data on state service positions for which candidates are selected
under contract. So, for example, as of 12.05.2020 the total number of
announced vacancies was 443 (of them: «A» — 7, «B» — 161, «C» — 275)*;
as of 18.05.2020-663 (from them: «A» — 19, «B» — 250, «C» — 394)%; as
0f 26.05.2020-900 (of which: «A» — 21, «B» — 339, «C» — 540)2¢, which
indicates the urgent need to replace state service positions of all categories.

The same decision of the subject of appointment or the head of the state
service on the need to appoint to a vacant state service position for the period
of quarantine also determines the authorized person (who is responsible for
the organization of selection) and approves the announcement of selection.
Thus, the organizational support and selection of candidates for appointment
by concluding a contract is entrusted to another person, specially authorized
by the appointing entity or the head of the state service, and no requirements
for such a person are set.

The information on the need for appointment to a vacant position is
published on the Unified State Service Vacancies Portal. The deadline for
submission of information is determined in the published announcement
and may not be less than three or more than seven calendar days from the
date of publication in the prescribed manner of the decision on the need for
appointment.

A person wishing to participate in the selection for a vacant position
submits through the Unified Portal of State Service Vacancies the
information specified in item 17 of the Procedure Ne 290, in particular, a
statement indicating the main reasons for the position, resume, etc. It also
provides for the need to confirm the submission of a declaration of a person
authorized to perform state or local self-government functions for last year
only for category «A» positions and simplifies the verification of foreign

2+ Tagopmartist o0 1060py Ha BAKaHTHI TOCAM JEPKaBHOI CITyKOH Ha Hepioj Ail KapaHTHHY
cranom Ha 12.05.2020. Odiuiiinnii Bed-caiir HAJIC. URL: https://nads.gov.ua/news/informaciya-
shchodo-doboru-na-vakantni-posadi-derzhavnoyi-sluzhbi-na-period-diyi-karantinu  (gara 3Bep-
nenns 20.05.2020 p.).

% Jaui o0 1000py Ha BAKAHTHI MOCAIN IEPKABHOI CITy:KOH Ha MEepioj il KapaHTHHY CTAHOM
Ha 18.05.2020. Odiuiiinnii Be6-caiit HAJIC. URL: https://nads.gov.ua/news/dani-shchodo-doboru-
na-vakantni-posadi-derzhavnoyi-sluzhbi-na-period-diyi-karantinu (nara 3sepaenss 20.05.2020 p.).

26 [Ilomo 1060py Ha BaKaHTHI [OCAMN JEPKaBHOI CIy>KOW Ha Iepioj 1ii KapaHTHHY CTAHOM Ha
26.05.2020. Odiuiiinuii BeO-caiitr HAJIC. URL: https://nads.gov.ua/news/shchodo-doboru-na-
vakantni-posadi-derzhavnoyi-sluzhbi-na-period-diyi-karantinu (zara 3sepuenns 27.05.2020 p.).
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language proficiency, only by submitting documents proving foreign
language proficiency.

This information is checked by the personnel management service within
three working days and is passed for consideration to the authorized person
(except for the information of persons who do not meet the established
requirements), which identifies the candidates for the interview. That is, only
candidates selected by an authorized person are admitted to the interview.

The interview is conducted in accordance with item 5 of the Procedure
Ne 290, i.e. in the general order or remotely by videoconference, subject to
technical feasibility, which we have already considered in this work.

After the interview, the authorized person submits a substantiated
submission to the subject of appointment or the head of the state service
on the appointment of a candidate to a vacant state service position by
concluding a contract with him. The subject of appointment or the head
of the state service shall consider such an application and decide on the
conclusion of a contract for state service for the period of quarantine or on
the rejection of the submitted candidacy.

If a decision is made to enter into a contract, it is concluded on the basis
of a Standard Contract approved by Procedure Ne 290, and after its signing
by the subject of appointment or the head of the state service, a decision on
appointment to a state service position is made.

It is necessary to dwell separately on determining the term of the
contract. In accordance with para. 2 item 21 of the Procedure Ne 290 the
term of the contract is set for the period of quarantine and until the date of
determination by the subject of appointment or the head of the state service
of the winner based on the results of competitive selection in accordance
with the law. According to para. 6 item 8 of section II of the Law Ne 553 the
term of stay of the person in a position of state service makes no more than
two months after cancellation of the quarantine established by the Cabinet
of Ministers of Ukraine. At the same time, item 21 of the Model Contract
stipulates that the term of a person’s tenure in the specified state service
position is not more than four months after the abolition of quarantine,
which requires compliance with Law Ne 553. Information on the decision is
published on the Single Portal state service vacancies.

CONCLUSIONS

The need to ensure the replacement of state service positions during the
quarantine period established to resist the COVID-19 pandemic has led to
the introduction of new mechanisms for the selection and appointment of
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persons to state service positions. Nevertheless, competition is and remains
the main way to replace state service positions, the use of which has only
been postponed during the quarantine period.

The analyzed changes in the procedure and conditions of replacement
of state service positions during quarantine show inconsistency, as the
introduced mechanisms contradict each other, lack of a comprehensive
approach to the problem of replacement of state service positions, which
complicates the functioning of public bodies and restricts citizens’ access
to state service.

Taking this into consideration, the conditions in which the state and
society find themselves and the consequences caused by COVID-19 should
be instructive, focusing on improving the procedures for replacing state
service positions as a guarantee of stability and smooth functioning of
public bodies.

SUMMARY

The article is devoted to the study of ways to replace state service
positions in quarantine, established to combat COVID-19. Attention is
drawn to the impossibility of full-fledged replacement of state service
positions as a result of the application of existing methods of replacement of
state service positions (competition and transfer). The changes introduced
during the quarantine in the replacement of state service positions are
analyzed: suspension of the competition, suspension of the provisions
of Law Ne 889 on competition, completion of announced competitions,
appointment to state service positions by concluding a contract. In order to
correct the identified problems and shortcomings in the replacement of state
service positions during the quarantine period, changes and additions to
current legislation are proposed. There is a need to improve the procedures
for replacing state service positions that can ensure the smooth functioning
of public authorities in quarantine and other similar situations.
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