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CIVIL SOCIETY AND THE ESTABLISHMENT
OF CONSTITUTIONAL DEMOCRACY DURING
AND AFTER THE WAR (UKRAINIAN CONTEXT)

Slinko T. M., Berchenko H. V.

INTRODUCTION

Addressing the complex social issues currently facing Ukraine under
martial law requires not only the reform of state institutions but also the
creation of conditions for establishing and effectively functioning civil
society, taking into account contemporary challenges. One of the most
pressing issues in Ukraine is the legal regulation of the functioning of civil
society institutions, the prospects for their development, and the achievement
of a crucial goal: defending statehood and preserving and advancing
constitutional democracy.

The study of civil society within the framework of constitutional law is
inextricably linked to the question of the state, its regulatory influence, and
the relationship between the state and civil society. Therefore, we believe that
the analysis of the concept of civil society should be conducted not only from
theoretical-legal, philosophical, political, or sociological perspectives but also
within a constitutional-legal framework. The concept of civil society is not
merely an appealing ideological slogan but a constitutional-legal category
with its content and structure. It is essential to clearly understand the legal
instruments that the legal system must employ to regulate the activities of civil
society institutions, stimulate their development, and, when necessary, impose
restrictions. Martial law and the prospects of post-war recovery present yet
another challenge to civil society and its institutions. In this context, it is
crucial not to lose the potential of civil society institutions due to the war but
to choose the right strategy and action plan within the post-war paradigm. This
includes the de-occupation of territories and the potential for significant legal
system reforms in the future, following the end of the aggressive war of
conquest against Ukraine.

1. Constitutional Regulation of Civil Society

On June 19, 1991, the Verkhovna Rada of Ukraine approved the Concept
of the new Constitution of Ukraine. This Concept proposed the inclusion of a
separate section, «Civil Society and the State,» in the new Constitution of
Ukraine, enshrining the concept of civil society at the constitutional level and
defining its priority in interaction with the state. In the third section of the
Concept, «Civil Society and the State,» it was stated that «the Constitution of
the Republic should establish the foundations for the formation, development,
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and protection of civil society, as well as define the principles of its
relationship with the state. In particular, it should proclaim the priority of civil
society over the state, which ensures the conditions for its normal
functioning.»

During 1992-1993, a separate section and articles stipulating that the state
is subordinate to serving civil society and directing its activities toward
ensuring its needs were included in constitutional drafts. As noted by
S. M. Tymchenko, in the draft Constitution, the concept of «civil society» was
understood quite broadly, as evidenced by the inclusion of forty articles in the
section, accounting for more than 15% of the total constitutional provisions?.

In this regard, a logical question arises, as posed by O. V. Skrypniuk: what
exactly was the role of this section, and what reasons motivated the drafters
of the constitutional projects to include it in the structure of the Constitution??

As one of the developers of the Constitution, Prof. L.P. Yuzkov stated,
«The main legal burden of the civil society institution is the association of free
and equal people, which ensures the harmonization of their diverse interests
based on self-organization and state-legal regulation. The state exists in such
a society to the extent that society itself recognizes the necessity of a certain
(specifically democratic and legal) state. And, of course, under such
conditions, it is subordinated to civil society, directing its activities towards
creating equal opportunities for all as the foundation of social justice»®.

According to S.M. Tymchenko, the inclusion of a section on civil society
was a continuation of constitutional tradition: the 1937 Ukrainian SSR
Constitution contained a section on the social order, and the 1978 Constitution
included provisions on the foundations of the social system?.

In the draft approved by the Constitutional Commission on November 15,
1995, the section «Civil Society and the State» was absent. There is no
corresponding section or any mention of civil society in the Constitution of
Ukraine adopted on June 28, 1996.

P.M. Rabinovich believes that the term «civil society» is not used in the
adopted Constitution due to its ambiguity®. M.I. Kozyubra, evaluating the
situation, states that «the recommendation of the 'State and Civil Society'
section of the Constitutional Commission was to remove the section 'Civil
Society and the State' from the draft. Most of its provisions were transferred

! Tumuenxo C.M. T'pomaasHChKe CyCHiNBCTBO i MPaBoBa jepskaBa B YKpaiHi. 3anopixoks:
HOpummunwmii in.-t MBC Ykpaiau, 2002. C. 46

2 Cxpunmtox O.B. Konctutymis Ykpainu Ta i QyHKUii: mpo6nemMu Teopii Ta MpaKTUKH
peaizanii : 10 gecsAToi pivnnni npuiHATTS KoHcTnTynii Ykpainu. Kuis : Akanemis npaBoBux
Hayk Ykpainu, 2005. C. 74.

% Komcrutyuis nesanexuoi Ykpaimm: y 3 kn. / Ilin 3ar. pen. C.lomosaroro. Ku.l :
Jlokymentu, komenTapi, crarti. Kuis : IIpaBo, 1995. C. 18.

4 Tumuenko C.M. I'poMajisHCHKe CYCTIIJILCTBO i IIPaBOBa JepkaBa B YKpaiHi. 3amopixoks:
Opunnunwmii in.-t MBC Ykpainn, 2002. C. 44.

° Pa6inosuu II. I'poMajsiHCHKe CYCHilLCTBO i TpaBoBa AepikaBa (3araJbHOTEOPETHUHI
MipKyBaHHS). Ykpaincoke npaso. 1996. Yucno 3. C. 22.
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to Section | 'General Provisions' and Section Il 'Rights and Freedoms of Man
and Citizen." This allowed avoiding the inevitable duplications that would
have arisen if the section had been retained, and made the text of the draft
more concise and compact?®.

P.B. Yevgrafov considers the approach justified according to which the
concept of «civil society» is not used in the Constitution of Ukraine, unlike its
drafts. In his opinion, the current Constitution of Ukraine adequately enshrines
the main principles of organizing and functioning a society that, in terms of
its development level, should be referred to as civil. This primarily concerns
the economic and political systems, social structure, culture, humanitarian and
political-legal values and priorities, and so on’. O.V. Skrypniuk also sees quite
justified legal grounds for the removal of the corresponding section from the
text of the Constitution®.

Y.M. Todika cited several reasons why the section dedicated to civil
society was not included in the text of the Constitution in its edition of June
28, 1996. However, in his opinion, the main provisions of the corresponding
section were incorporated into various sections of the 1996 Constitution of
Ukraine, primarily in the section «General Principles»®.

As 0O.V. Skrypniuk notes, many norms and provisions related to civil
society were enshrined in the final version of the Constitution of Ukraine.
Most of the provisions regulating the activities of political parties and public
organizations were included in Articles 36 and 37 of the Constitution of
Ukraine’®. Y.M. Todika identified several directions through which the
Constitution of Ukraine influences the process of building civil society!*.

However, as G.lI. Zelenko rightly points out, it is important to understand
that by constitutionally establishing the rights and freedoms of citizens and
associations  (political ~ parties, interest groups, non-governmental
organizations), the state has created only a formal framework for granting
certain forms to civic activity'?.

6 KonctuTymis Hesanexnoi Ykpainu: ¥ 3 kn. / yknaa. C.I1. Tonosaruit, JLILIO3bkoB. K. :
IpaBo, 1995. Ku. 2. u. | : JloxymenTH, ctarti. Kuis: IIpaso, 1997. C. 4.

" €prpados I1. Brus Koncrutymiitnoro Cyny Ykpainu Ha (OpMyBaHHS rpOMaISHCHKOTO
cycrniyibcTBa i IpaBoBoi AepkaBu Bichuxk Koncmumyyitinoeo Cydy Yxpainu. 2001. Ne 5. C. 41.

8 Ckpummrok O.B. Komctutynis Ykpairm Ta ii QyHKUii: mpoGremu Teopii Ta MpakTHKHA
peanizauii : 1o necartoi piyauii npuidHATT KoHnctutynii Ykpainu. Kuis : Akanemis npaBoBux
Hayk Ykpainn, 2005. C. 77.

® Tomuka FO.M. Pons Konctutynii Ykpainu B CTaHOBJIEHHI TPOMAISHCHKOTO CYCTIiTbCTBA.
Bicnux axademii npagosux nayk Yrpainu. 1999. Ne 2. C. 11-12.

0 Cxpurmrok O.B. 1llnsxu po3BUTKY IPOMaISHCHKOTO CYCTIIGCTBA B YKpaiHi Ha 3mami
TUCSYOMITh: KOHCTUTYLIIHO-TIpaBOBa PETPOCIIEKTUBA [Ipusamme npaso i nionpuemuuymeo: 36.
nax. np. : Tonos. peo. O.J1. Kpynuan. K. : HJI npuBaTHOrO mpasa i mignpuemunnrea AITH
VYxpainu. 2009. Bum. 8. C. 24.

1 Tomuka F0.M. Poms Konctutymii VkpaiHu B cTaHOBNEHHI TPOMaJITHCEKOTO CYCHibCTBA.
Bicnuk akaodemii npasosux nayk Yxpainu. 1999. Ne 2. C. 4.

12 3enenpko I'.]. TlosiTHuHa «MaTpHUsS» TPOMAASHCBKOTO CycmiibcTBa: JlocBim kpain
Bumerpazcekoi rpynu Ta Ykpaina. K: 3nanns Ykpainu, 2007. C. 137.
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Thus, even though a special section on civil society was excluded from the
current Constitution, practically all the norms and principles contained within
it were incorporated into the 1996 Constitution of Ukraine to some extent and
continue to be in effect today®. K.A. Babenko distinguishes three groups of
constitutional norms related to civil society4, and P.M. Lyubchenko identifies
four groups of principles of civil society that arise from the Constitution of
Ukraine or are directly stipulated by it's.

In our opinion, the constitutional principles of civil society can be divided
into general and special ones. The general principles of civil society should
include constitutional norms dedicated to the foundations of the constitutional
order (the principle of a legal, democratic, social state (Article 1), political,
economic, and ideological diversity (pluralism), freedom of political activity,
prohibition of censorship (Article 15), and the special-permission principle of
the activities of state authorities and local government bodies (Part 2 of Article
19 of the Constitution of Ukraine)). Special constitutional principles of civil
society can be attributed to constitutional norms related to the activities of
civil society institutions and the limits of state interference in their affairs.
These are constitutional norms related to citizens' rights to associate in
political parties and public organizations (Articles 36, 37 of the Constitution
of Ukraine)?s.

According to S.M. Tymchenko, the norms of the current Constitution
create an appropriate foundation for the development of civil society®’.
Similarly, Y.M. Todika believed that appropriate constitutional and legal
foundations have been created for the steady development of civil society.
Although there are some imperfect provisions in the Constitution, it serves as
a so[aid foundation for the formation of a viable civil society and the rule of
law?8,

However, the idea of creating a special section dedicated to civil society,
or at least constitutionally enshrining the relevant term, is still present in
academic literature. Thus, according to V.A. Morgun, it would be desirable to

3 Badenko K.A. CTaHOBIIEHHS TPOMaJITHCEKOTO CYCTIiTHCTBA B YKpAiHi: KOHCTHTYIiHHMIT
BuMip. broremens Minicmepcmea rocmuyii’ Yxpainu. 2006. Ne 12. C. 7.

1 Badenko K.A. CTaHOBIEHHS TPOMAJITHCEKOTO CYCTIiTbCTBA B YKpAiHi: KOHCTHTYIiHHMIT
BuMip. broremens Minicmepcmea tocmuyii’ Ypainu. 2006. Ne 12. C. 9-11.

5 Jlro6uenko IT.M. KoHcTuTymi#iHi 3acaju CTaHOBJEHHS Ta PO3BUTKY I'POMAISHCHKOTO
cycminecTBa B YKpaiHi. [Ipasose peecymiogsanns exomomixu: 36. uayk. np. / 6ion. peo.
B.®. Onpuwxo. K. : KHEY, 2006. Bun. 6. C. 33-35.

16 Nus.: Bepuenko I'.B. 'pomajsHCEKe CycMinbCTBO B YKpaiHi: KOHCTHTYIINHHI acreKTH.
Xapkis: FOpaiit, 2014, C. 127.

17 Tumuenko C.M. I'pomansHChKe CYCIIiILCTBO i PaBoBa JiepykaBa B YKpaiHi. 3anopixoks:
Opunnunwmii in.-t MBC Ykpainn, 2002. C. 51.

18 Tomuka F0.M. KoHctuTymiiini 3acagu (opMyBaHHS TPOMaJSHCHKOTO CYCIIbCTBA B
Vxpaini. Bicnux akademii npagosux nayxk Yxpainu. 2003. Ne 1. C. 35.
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introduce a special section in the Constitution that highlights the theoretical
foundations of civil society and the directions for its development?®,

It should be noted that a special section dedicated to civil society is present
in the draft Constitution developed by V.V. Rechytsky. The presence of this
section in the draft Constitution is explained by V.V. Rechytsky as a reflection
of Ukraine's status as a post-totalitarian republic. Therefore, the section on
civil society in the draft Constitution is not a mere trend but a conclusion
drawn from the country's historical experience. To avoid falling into
dictatorship again, society must establish appropriate preventive
mechanisms?,

Periodically, there are proposals to include the term «civil society» in the
constitutional text. For example, in the draft Law of Ukraine «On
Amendments to the Constitution of Ukraine,» submitted to the Verkhovna
Rada by President of Ukraine V.A. Yushchenko on March 31, 2009, No.
4290% was proposed to include Article 17, which would enshrine the
following provision: «The state promotes the establishment and development
of civil society.»

As stated in the explanatory note to this draft, «Considering the need for
further establishment and development of civil society institutions, the new
edition of the Constitution of Ukraine envisages institutionalizing its
relationship with the state, specifying in the relevant article, in particular, that
the state promotes the establishment and development of civil society.»

Today, there are different views on whether it is necessary to separately
highlight sections or chapters in the constitution specifically dedicated to civil
society in terms of its relationship with the state. At the same time, in the vast
majority of foreign constitutions, such sections are absent. Instead, they
typically contain provisions that enshrine the most important institutions of
civil society.

Should we propose including a separate section or special mention of civil
society in the updated constitutional text? To answer this, we must first
address the question: is the underdevelopment of civil society in Ukraine
linked to the absence of such a special mention or section in the Constitution?
In our opinion, no. Here's why.

As Y.M. Todika wrote, the formation of civil society largely depends on
the quality of constitutional legislation, and primarily the constitution itself,

¥ Mopryn B.A. CycrinbHo-nomiTHUHI Tpo6ieMH po36y/10BH TPOMA/ITHCBKOTO CYCTITECTBA
B He3aJIeXKHIl YKpaiHi: icropuunuii acniekt. Jlonensk: Jlonenpkuii Hail. yH-T, 2003. C. 322.

2 Peypmpkuii B.B. [poext Konctutymii Ykpainum — 2009. IlepcriekTuBa mpa JTHOIUHA.
Xapkis: IIpaBa moaunn, 2009. C. 49.

2 TIpoext 3akony «IIpo BHecenns 3min g0 Kouctutymii Yxpainm» Ne 4290 six 31.03.2009
URL: http://gska2.rada.gov.ua/pls/zweb_n/webproc4_1?pf3511=34882
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which should lay the democratic foundations for the functioning of the state
and society?.

On the other hand, as G.I. Zelenko points out, concentrating all political,
economic, social, and cultural aspirations in a single document leads to the
devaluation of norms and transforms the Constitution into a political
manifesto®. | hope that Ukraine does not take a similar path.

That is why we do not overestimate the issue of including a special section
or a mention of civil society in the Constitution. The underdevelopment of
civil society in Ukraine is, at best, only minimally related to the absence of
such a section in the Constitution. Moreover, the formal inclusion of such a
section filled with general slogans could harm the development of civil society
and discredit its very idea.

It should be acknowledged that there are systemic shortcomings in the
current Constitution of Ukraine, which contribute to the imperfect state of
civil society in the country. To address these issues, the concept of «militant
democracy» should be more consistently implemented when updating the
Fundamental Law?.

It is unlikely that the reasons for the current state of civil society should be
sought exclusively in the constitutional text. According to Y.H. Barabash, the
vast majority of answers lie in the deep foundations of Ukrainians' legal
consciousness®. At the same time, the significance of constitutionalizing
citizens' rights and freedoms, as well as the limits of state intervention, should
not be underestimated, as it plays an undeniable role in the formation of civil
society?.

2. The constitutional right to freedom of association as a prerequisite
for the development of civil society institutions in Ukraine
Thus, based on the principles of civil society and their constitutional
regulation, which we examined in the previous subsection, we should focus
on the constitutional status of civil society institutions, which is enshrined in
Article 36 of the Constitution of Ukraine (1996). This article establishes the

2 Tomuka F0.M. KoHcTuTywiiini 3acagu (opMyBaHHS TPOMAJSHCHKOTO CYCIiIbCTBA B
VYxpaini. Bicnux akademii npagosux nayx Yxpainu. 2003. Ne 1. C. 38.

2 3enenpko I'.]. TlosiTHuHAa «MaTpHIsS» TPOMAJISHCBKOIO CycmijbcTBa: JlocBin kpain
Bumerpazcekoi rpynu Ta Ykpaina. K: 3nanns Ykpainu, 2007. C. 133.

2 Barabash Y., Berchenko H. Freedom of Speech under Militant Democracy: The History of
Struggle against Separatism and Communism in Ukraine. Baltic Journal of European Studies.
2019. Volume 9. Issue. 3 P. 3-24; Bapabam 0., Bepuenko I'. Un 3marHa 3axuctuTé cebe
JIEMOKpATis B yMOBax BiifHH? (Ha JOCBifi Aep>KaBHOTO OYIiBHUIITBA I/l 4ac POCIHCHKOI arpecii)
IIpaso Vipainu. 2023. Ne 1. C. 54-75.

% Bapabam FO.I. JIBanusATh pOKiB He3aleKHOrO MOCTYMy: BTOMA BiJ JEMOKpaTii 4u
YTBEPDKEHHSI HOBOTO KOHCTHTYLIIHOTO NpoekTy? broremens Minicmepcmea iocmuyii’ Ykpainu.
2011. Ne 1. C. 10.

% 3enenpko I'.]. TlosiTHuHAa «MaTpHUsS» TPOMAASHCBKOTO CycmiibcTBa: JlocBin kpain
Bumerpazcekoi rpynu Ta Ykpaina. K: 3nanns Ykpainu, 2007. C. 134.
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right of citizens to association: «Citizens of Ukraine have the right to freedom
of association in political parties and public organizations for the realization
and protection of their rights and freedoms and for the satisfaction of their
political, economic, social, cultural, and other interests, except for
restrictions established by law in the interests of national security, public
order, public health, or the protection of the rights and freedoms of others.»

In more detail, today the legal and organizational foundations for the
realization of the right to freedom of association are regulated by the Law of
Ukraine «On Public Associations» dated March 22, 2012, No. 4572-VI. It
should be noted that the Law «On Public Associations» entered into force on
January 1, 2013, replacing the Law «On Citizens' Associations.» The
necessity for the adoption of the new law was related to the fact that the Law
«On Citizens' Associations» did not guarantee compliance with European
standards in the field of public organizations' activities. As noted by V.L.
Fedorenko and Y.O. Kaglyak, the legislation on public organizations
«conservedy several serious problems, namely: it complicated the procedure
for the state registration of public organizations, restricted the activities of
public organizations based on territorial criteria (the broader the area of
statutory activity, the more complicated the registration process), limited the
types of activities by content (such as in cases of protecting the rights of
others, etc.), established state control over the statutory activities of public
organizations, and also restricted the scope of their direct economic activities,
among other issues?’.

It should also be noted that during the practical implementation of the right
to associate, Ukrainians encountered numerous legislative obstacles?®. As an
example, the case «Koretsky and Others v. Ukraine» No. 40269/02 from April
3, 2008, can be cited?. This case was brought before the European Court of
Human Rights. The Ukrainian citizens who filed the case against their state
had been unable to register their civil society organization, «Public Committee
for the Preservation of the Wild (Native) Nature of Bereznyiaky,» since 2000.

In its decision, the Court concluded that the right to freedom of association,
as guaranteed by Article 11 of the European Convention on Human Rights,
was violated due to the refusal by the Ministry of Justice to register the
citizens' association. The refusal was based on the fact that the association's
statute did not meet the legislative requirements.

2 denopenko B.JI., Karmsax $1.0. [HCTHTYTH TpOMA/THCBKOTO CYCIiNBCTBA TA iHCTHTYT
TPOMAJICBKHX OpraHizauiii B YKpaiHHU: TEOPETUKO-METOAOJIOTIYHI Ta HOPMOIIPOCKTHI aCIEKTH.
Bionemenv Minicmepcmea rocmuyii’ Yrpainu. 2009. Ne 4-5. C. 80-81.

2 TIpiopuTeTH PO3BUTKY MPOMAJISHCHKOTO CyCTiabeTBa Yipainu / M. Jlamu6a, O. Binnikos,
JI. Cinenpuik, 1. Yxpaincekuid. Kuis, 2008. C. 26.

? Pimenns €BpONENHCHKOrO Cy/ly 3 TMpaB JIFOIMHY N0 cripasi «Kopelpkuii Ta iHimi npotn
VYkpainn» 3a  3asBoro Ne  40269/02 Bim 3  keitms 2008 poky  URL:
https://zakon.rada.gov.ua/laws/show/974_446
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According to Article 16 of the Ukrainian Law «On Associations of
Citizens,» registration could be denied if the statute or other documents
submitted for registration contradicted the requirements of Ukrainian
legislation. The law did not specify whether this provision applied only to the
substantive non-compliance of the organization's goals and activities with the
law’s requirements particularly about the grounds for restricting the formation
and activities of associations as stated in Article 4 of the same law—or whether
it also applied to textual non-compliance of the statute with the relevant
provisions of the law.

The European Court concluded that such a provision of the Law allows for
a rather broad interpretation and can be understood as prohibiting any
deviation from the relevant national norms regulating the activities of
associations. The Court believes that the provisions of the Ukrainian Law «On
Associations of Citizens» regulating the registration of associations are too
vague to be sufficiently «predictable» for interested parties, and grant state
authorities too broad a discretion in deciding whether a particular association
can be registered.

As a result, the European Court of Human Rights found the state of
Ukraine guilty in the case regarding the refusal of the Kyiv City Department
of Justice to register the organization «Civic Committee for the Preservation
of the Wild (Indigenous) Nature of Berizniaky» (Kyiv), ruling that the state
had violated the right guaranteed in Article 11 of the European Convention on
Human Rights and Fundamental Freedoms of November 4, 1950% (the right
to freely associate citizens).

To address these issues and based on the objective need to implement the
decisions of the European Court of Human Rights, the status legislation on
public organizations needed to be updated3..

In particular, the Law «On Public Associations» implements the idea of
changing the circle of entities that can be founders of public organizations,
and this right is also granted to legal entities under private law. However,
according to the relevant committee of the Verkhovna Rada of Ukraine, this
idea does not align with the Constitution of Ukraine. The committee justifies
this thesis by referring to the first part of Article 36 of the Constitution of
Ukraine, which stipulates that it is the citizens of Ukraine who have the right
to freedom of association in political parties and public organizations for the
exercise and protection of their rights and freedoms, as well as to satisfy
political, economic, social, cultural, and other interests, except for restrictions
established by law in the interests of national security and public order, public
health protection, or the protection of the rights and freedoms of others.

30 KouBeHrist PO 3aXKCT HPaB JIIOAWHH 1 OCHOBOIIOJIOKHUX cBOOO Bij 4 muctonana 1950 p.
Odpiyiimuu gicnux Yrpainu. 2006. Ne 32. Cr. 2371.

3t denopenko B.JI., Karmsax $1.0. [HCTHTYTH TpOMA/IHCHKOTO CYCIiNBCTBA TA iHCTHTYT
TPOMAJICBKHMX OpraHi3aliii B YKpaiHi: TEOPETUKO-METOAOJIOTiYHI Ta HOPMO HPOEKTHI aCIEKTH.
Bionemens Minicmepcmea rocmuyii' Ypainu. 2009. Ne 4-5. C. 81.
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A similar opinion was expressed by the Main Scientific and Expert
Department of the Verkhovna Rada of Ukraine. According to experts, the
proposed approach is flawed because in the Constitution of Ukraine (Articles
36 and 37), the concept of «the right of citizens of Ukraine to freedom of
association in political parties and public organizationsy is used in a much
narrower sense than in the draft. According to the Main Scientific and Expert
Department, the concept of «legal entities» is used in civil and economic law
to meet the needs of economic activity and property relations. Therefore, the
necessity of granting legal entities legal capacity about the right to freedom of
association in public organizations is unclear®,

However, we find the opinion of V.L. Fedorenko and Y.O. Kaglyak more
substantiated, who argue that Article 36 of the Constitution of Ukraine should
not be interpreted narrowly, meaning only in the sense that citizens can
exercise the right to association solely as individuals who join a particular
public organization. According to the scholars, the possibility for citizens to
realize their constitutional right to association should also be ensured through
other mediated means. In particular, the idea that the rights of specific citizens
are realized through the activities of legal entities has long been accepted by
the European Court of Human Rights®,

Another argument in favor of granting legal entities the right to establish
public organizations and participate in them could be found in the provisions
of the Fundamental Principles on the Status of Non-Governmental
Organizations in Europe. Paragraph 15 of these principles states that «no
person, whether legal or natural, domestic or foreign, or group of such
persons, should be restricted from forming non-governmental organizations.»
Principles similar to the above are also reflected in the Recommendations of
the Committee of Ministers of the Council of Europe to member states
regarding the legal status of non-governmental organizations in Europe.

Similarly, according to experts, the inability of both individuals and legal
entities to jointly establish associations does not align with positive
international practice. In most countries of Central and Western Europe,
associations (membership organizations) can be jointly created by both
individuals and legal entities®.

32 BuchoBok I'0JI0BHOrO HayKOBO-€KCHEPTHOTO YTpaBliHHA AmapaTy BepxoBnoi Pamm
VYkpainu Ha npoekT 3akoHy Ykpainu «IIpo rpomazaceki opranizaunii» (peectp. Ne 2951-VI Bix
01.11.2010 p.) URL: http://gska2.rada.gov.ua/pls/zweb_n/webproc34?id=
&pf3511=38911&pf35401=183204

% denopenxo B.JI., Karnsax $1.0. [HCTHTYTH TpOMA/THCBKOTO CYCIiNBCTBA TA iHCTHTYT
TPOMAJICBKHMX OpraHi3aliii B YKpaiH!: TEOPETUKO-METOMOJIOTiYHI Ta HOPMO TPOEKTHI aCIEKTH.
Bionemens Minicmepcmea rocmuyii' Ypainu. 2009. Ne 4-5. C. 84.

% Same source.

% TIpiopuTeTH po3BUTKY FPOMASHCHKOTO CyCIiabeTBa Ykpainu / M. Jlamu6a, O. Binnikos,
JI. Cinenpuik, 1. Yxpaincekuid. Kuis, 2008. C. 27.
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In the future, we also support the idea of expanding the circle of subjects
who can be founders of public associations and providing this right to legal
entities of public law (for example, universities).

V.L. Fedorenko and Y.O. Kaglyak emphasized the appropriateness of
introducing such an approach to the activity of public organizations that does
not classify them by territorial criteria (without dividing public organizations
into local, national, and international ones). This approach allows public
organizations to independently determine the territory of their activity and
freely carry out their statutory activities throughout Ukraine without re-
registration,

Experts have long emphasized that the practice of establishing the status
of a public organization based on territorial criteria follows the traditions of
the former USSR. The creation and operation of public organizations within
the territory of registration limits their development. After all, expanding the
organization's area of activity requires re-registration with state authorities®’.
Today, according to the Law «On Public Associations,» confirming the all-
Ukrainian status of a public association and renouncing such status are
voluntary. The activities of a public association can, in any case, be extended
across the entire territory of Ukraine.

It is worth noting that an important provision of the Law «On Public
Associationsy is that public organizations can unite individuals to exercise and
protect any rights and freedoms, as well as to satisfy public and other
legitimate interests. In other words, a public organization can operate not only
to protect the interests of its members but also to protect the interests of
individuals who are not its members. This approach aligns with international
standards of legal regulation concerning the status of public organizations.

3. Institutions of Civil Society in Ukraine

In the previous section, we explored the constitutional and legal
foundations for regulating civil society and its institutions in terms of the right
to freedom of association. However, can we approach the relevant issue from
a different perspective, specifically from the viewpoint of the institutional
structure of civil society?

It is important to agree with P.M. Lyubchenko that civil society is a
structured systemic phenomenon®. Thus, to determine the structure of civil
society, we must answer the question: can we, alongside non-governmental
non-profit organizations (if we use a narrow approach to interpreting civil

% denopenxo B.JI, Karnak $1.0. IHCTHTYTH TpOMafsHCHKOTO CYCTiIbCTBA Ta iHCTUTYT
IPOMaJICbKUX OpraHi3amiii B YKpaiHi: TEOPETUKO-METONOJIOTI4HI Ta HOPMO MPOEKTHI acIeKTH.
bBronemenv Minicmepcmesa ocmuyii' Yrpainu. 2009. Ne 4-5. C. 84.

%7 [IpiopuTeTH PO3BHTKY TPOMA/ITHCHKOTO CycTinbeTa Yipainu / M. Jlanu6a, O. Binnikos,
JI. Cinenpuik, 1. Yxpaincekuid. Kuis, 2008. C. 28.

% Jio6uenko II. KoHcTuTymiiHO-TIpaBoBi HpoONEMH BU3HAYEHHS  CTPYKTYpU
IPOMaJSHCBKOIO CYCIINBCTBA BicHuk akademii npasosux nayk Yxpainu. 2004. Ne 3 (38). C. 52.
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society), including manifestations of non-institutionalized civil activism
(mass movements or protest actions) in the structure of civil society?

In our opinion, the more reasonable thesis is that equating civil society
with radical opposition movements aimed against the government is a
significant oversimplification®. It is argued that mass movements are not a
manifestation of a developed or stable civil society; they represent another,
specific form of interaction, appropriate for crisis periods in the life of
individual spheres of public life or even society as a whole*.

According to H.l. Zelensko, such activity cannot and should not be
prolonged. Therefore, the decline of mass political movements in Central and
Eastern European countries is not a sign of the decline or crisis of civil society.
The movements were a manifestation of civic consciousness in the political-
legal sense of citizenship; they should be followed by stable, organized forms
of civic life in the social sense (civil life)*L.

It is stated that the absence of legitimate political and legal institutions as
effective mechanisms for resolving socio-political contradictions is one of the
most izmportant reasons for their evolution towards authoritarianism or
chaos*.

Therefore, in our opinion, noninstitutionalized mass activity should not be
included in the structure of civil society, as its manifestations are closer to the
lifeworld (according to J. Habermas) than to civil society. Civil society is
primarily made up of institutions.

Another unresolved issue in the field of study is the possibility of including
criminal organizations in the structure of civil society. Currently, there is no
consensus on this issue in the academic community.

For example, H.P. Ponomaryova argues that the structure of civil society
should not be limited to organizations that operate within the boundaries of
the law. According to her, some illegal organizations, according to current
law, can be considered elements of civil society. The main criterion is the
realization of citizens' rights and freedoms through their activities*.

According to A.V. Nizhelskaya, it is not appropriate to distinguish
criminally anti-social manifestations as a separate third force — after the state
and civil society. Instead, they should be included under terms like «anti-civil

33 OcHoBH neMokpartii: [TiApyYHuUK TS CTYACHTIB BUIMX HABYAIBHUX 3aKIa/iB / 3a 3ar. pei.
A.®. Kononiit. Tpere BuyaHHs, oHOBIEHe i oroBHeHe. JIbBiB: AcTpossbis, 2009. C. 153.

4 OcuoBu nemokparii: HaBu. mociOHUK [UIs CTYACHTIB BUILL. HaBY. 3aknaniB / M. beccoHoBa,
O. biprokos, ¢. bonaapyk Ta in. K: Bun-Bo «Aii bi», 2002. C. 458.

# 3enenpko I'.I. TlomiTMuHa «MaTpHIs» TPOMAJAHCHKOTO CycTimbeTBa: JlocBin Kpai
Bumerpancekoi rpynu ta Ykpainu. Kuis: 3Hanus Ykpainu, 2007. C. 29.

*2 [loniTuko-NpaBoBi iHCTHTYTH cydacHocTi: CTpyKTypa, QyHKIIi, edekTHBHICTS / 3a 3ar.
pen. M. L. TTanoga, JI. M. T'epacinoi. K. : Konuepn «Bunasununii lim «In FOpey, 2005. C. 367.

4 Tonomaprosa I'.I1. HezakoHHi yrpymnoBaHHs sIK €EMEHTH TPOMA/ITHCHKOTO CyCIIiTbCTBA
IIpobnemu  nonepedowcenns 3nouunnocmi 6 cyuacnux ymoeax: Mamepianu mpemboi
CmMy0eHmcbKoi Kpuminono2iunoi konghepenyii (m. Xapkis, 25 aucm. 2003 p.). X. : Hau. ropun.
akaJ. Ykpaiuu im. SIpociaBa Mynaporo / 3a 3ar. pex. O.10.1Iloctko, 2004. C. 59.
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society» or «criminal civil society.» All «positive» and «negative»
manifestations should be included within the content of civil society,
distinguishing between its official and unofficial parts*.

V. Lytvyn also considers it a myth that civil society always pursues noble
goals®. In contrast to V.M. Lytvyn, E.K. Bystrytsky notes that the mention of
the «Luhansk group» as an example of an immoral civil society organization
is a complete stretch. A closed, non-public, and extrajudicial group could
never be considered what is known as a civil organization, nor can it be
classified under the concept of civil society“®.

According to P.M. Liubchenko, the institutions of civil society operate
openly and legally. The absence of appropriate legalization and societal
condemnation of the creation and functioning of criminal groups allows us to
conclude that their inclusion in the structure of civil society is impossible*”.
M. Kalinichenko also believes that mafia structures or entities of the shadow
economy, which strongly oppose both the state and civil society, are
components of non-civil society*®. Thus, civil society consists of voluntary
institutions that operate within the framework of the law.

Social institutions, according to institutionalists, reflect «a consciously
regulated and organized form of activity of the masses of people, the
reproduction of the most stable patterns of behavior, traditions, and habits that
are passed down from generation to generation»®.

As H. Bortis points out, social or societal institutions arise when several
members of a community or the entire society pursue common or shared goals
that they cannot achieve individually. In this case, individuals or groups of
individuals perform different complementary functions (planning or
executive, physical or intellectual) within the framework of the social
institution. Cooperation and coordination are essential for the successful
functioning of such institutions®.

The authors of the collective monograph «Priorities of the Development
of Civil Society in Ukrainey believe that in a broad sense, the organizations

4 Hixenscbka A.B. Kputepii po3BHHEHOCTI TPOMAISHCBKOrO CyCHiTbCTBA Jlepocasa i
npaso. FOpuouuni i nonimuyni nayku: 36. nayk. np. K. : In-t nepxasu i npasa HAH Ykpainu,
2002. Bum. 18. C. 377.

4 Jluremm B. TpomaasHceke —cycmimbeTBo:  Mipm M peampmicts  URL:
https://zn.ua/ukr/internal/gromadyanske_suspilstvo_mifi_y_realnist.ntm

4 Bucrpuupkmit €. Iepequyrrss ~ rpomamsHchkoro  cycmimectBa — URL:
http://www.dt.ua/1000/1550/61107/2007

47 TTro6uenko I1. M. KoHCTUTYiHO-TIPaBOBi OCHOBM PO3BUTKY MiCIIEBOTO CAMOBPSIIyBaHHS
K IHCTUTYTy TPOMaJITHCBKOTO cycHinbcTBa. Xapki: Oxiceeit, 2006. C. 70.

48 Kaninivenko M. Braga rpomaznsacekoro cycrinbetsa. Cymu: BTJI «YHiBepcuTeTchKa
kHHTaY, 2006. C. 44.

9 Tomituko-npaBoBi iHCTUTYTH cyuacHocTi: CTpyKTypa, GyHKIIi, eeKTHBHICTL / 3a 3ar.
pen. M. L. Tlanoga, JI. M. I'epacinoi. K. : Konuepn «Bunasrmunii {im «Iu FOpey, 2005. C. 7.

% Bopric I'. Incturymii, ToBeliHKa Ta €KOHOMiYHA Teopis: BHECOK 10 KIachKo-
KEeWHCIaHCHKOT MOJIITUYHOI eKOHOMii /; riep. 3 anri.: T. bapbagum ; Hayk. pea.: M. BUHHHLIBKUIA.
K. : KueBo — MormnsHceka akan., 2007. C. 62.
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that can be considered as part of civil society include non-governmental
organizations, charitable foundations, business associations, bodies of self-
organization of the population, media, trade unions, employers' organizations,
religious organizations, and citizen initiative groups®..

V. Lytvyn believes that the structure of civil society, in addition to non-
governmental organizations with a social-political orientation, includes trade
unions, chambers of commerce, and professional associations and syndicates
(such as those for lawyers, doctors, etc.), ethnic associations, and political
parties. Furthermore, it encompasses the broadest range of associations that
do not have a social-political agenda, such as religious, student, sports, and
cultural societies (ranging from amateur choir singing clubs to sports fan clubs
and voluntary firefighters)®2.

D. Stuedemann includes trade unions, churches, free voter groups,
consumer protection associations, as well as tenant rights associations,
environmental groups, neighborhood mutual aid organizations, sports
associations, voluntary fire services, women's organizations, and self-help
organizations for alcoholics and drug addicts in the structure of civil society®.

In the literature, based on the analysis of the legislation of Ukraine and the
EU, the following list of civil society organizations is included as institutions
of civil society: 1) Public organization; 2) Union of public organizations; 3)
Religious organization; 4) Charitable organization; 5) Employers'
organization; 6) Trade union association; 7) Creative union (other professional
organization); 8) Self-organization body of the population; 9) Private
institution; 10) Institution of a public union or religious organization or trade
union; 11) Enterprise of a public organization of people with disabilities®.

It is worth noting that the category «civil society institution» has already
been defined in current legislation. According to the second paragraph of item
2 of the Procedure for Promoting the Public Expert Review of the Activities
of Executive Authorities, approved by the Resolution of the Cabinet of
Ministers of Ukraine on November 5, 2008, No. 976, the following are
considered civil society institutions: public associations, trade unions and their
associations, creative unions, employers' organizations and their associations,
charitable and religious organizations, bodies of self-organization of citizens,
non-governmental media, and other non-commercial societies and institutions
legalized according to the law.

As noted by V.L. Fedorenko and Y.O. Kaglyak, «for the first time in the
history of state-building and law-making in independent Ukraine, civil society

1 Jlaum6a M., Binmikos O., Cimenbmik JI., Yxpaincekuit JI. IlpioputeTd po3BHTKY
IpoMaJITHCBKOTO cycminbeTBa Ykpainn. Kuis, 2008. C. 10.
Jlureun  B. ['pomagsHcbke  cycmiabeTBO:  Mipu ¥t peanbhicte  URL:
https://zn.ua/ukr/internal/gromadyanske_suspilstvo_mifi_y_realnist.ntm
%8 ITronemann JI. ['pomansmceke cycrinbeTo B Himewunni URL: http://dt.ua/articles/2725
% Xt0 € opraisalisMH TpPOMAJSHCBKOTO CyCIHiIbcTBa B Ykpaini [ pomadsncore
cycnimemso. 2009. Ne 2. C. 16-19.
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institutions have ceased to be an exclusively philosophical, sociological, or
political science category and have been regulated as a system of subjects
endowed with rights and obligations to defend their legitimate interests in the
process of further building civil society in Ukraine and participating in the
management of state affairs, including the formation and implementation of
state legal policy.» Furthermore, in their view, today civil society institutions
have overcome the established stereotype of their amorphousness and are
transforming into full-fledged subjects of constitutional law in Ukraine®®.

V.L. Fedorenko, comparing the category of «civil society institution» with
the category of «constitutional law institution,» concluded that the
institutional model of civil society in Ukraine can find its embodiment in the
institutions of constitutional law of Ukraine. As examples of such institutions
that already exist, the scholar cites the institution of political parties, the
institution of public organizations, the institution of organs of self-
organization of the population, and others®,

It should also be noted the Article 5 of the Law of Ukraine «On the
Principles of Domestic and Foreign Policy» dated July 1, 2010, No. 2411-VI,
where the principles of domestic policy in the field of civil society institution
formation are listed. A rather broad definition is contained in paragraph 9 of
part 1 of article 1 of the Law of Ukraine «On the Basic Principles of State
Policy in the Field of Strengthening Ukrainian National and Civil Identity»
dated December 13, 2022, No. 2834-1X, according to which civil society
institutions are non-profit organizations operating by the legislation of
Ukraine.

4. Features of the Functioning and Legal Regulation of Civil Society
Institutions During the War and in the Context of Post-War
Reconstruction Prospects.

The roles of civil society institutions during martial law are related to two
aspects. On one hand, we are talking about the imposition of restrictions on
human rights, which became possible starting from February 24, 2022, when
martial law was officially introduced (it is worth noting that on February 23,
the state of emergency was introduced). Such restrictions could well apply to
(and in practice have applied to) various types of associations, i.e., civil
society institutions. These types of restrictions have already been analyzed in
sufficient detail in the literature®’.

% denopenko B.JI., Karnsax $1.0. [HCTHTYTH TpOMAJTHCBKOTO CYCIiNBCTBA TA iHCTHTYT
TPOMAJICBKHMX OpTraHizaliii B YKpaiHU: TEOPETHKO-METOOJIOTIUHI Ta HOPMO MPOEKTHI aCTIEKTH
Bionemens Minicmepcmea rocmuyii' Ypainu. 2009. Ne 4-5. C. 76.

% Mdemopenko B.JI. CucTema KOHCTUTYIiiHOTO TpaBa YKpaiHu: TEOPETUKO-METOI0NOT 4 I
acniextu. K. : Jlipa-K, 2009. C. 399.
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At the same time, formally, according to the Decree of the President of
Ukraine No. 64/2022 of February 24, 2022, «On the Introduction of Martial
Law in Ukraine»®®(Paragraphs 3) of Articles 36 and 37, which regulate the
issue of freedom of association, are not mentioned in the context of potential
temporary restrictions. This does not mean that the relevant restrictions were
not somehow correlated with the conditions of martial law. It is worth noting
that by the Law of May 3, 2022, No. 2243-1X «On Amendments to Certain
Legislative Acts of Ukraine Regarding the Prohibition of Political Parties,»
amendments were made to the Law «On Political Parties in Ukraine» by
expanding the grounds for the prohibition of political parties in connection
with Russia's armed aggression®®. In other words, the legislator accepted the
conditions in which Ukraine found itself as a basis for imposing additional
restrictions.

Before this, the National Security and Defense Council, in its decision of
March 18, 2022 (implemented by the Decree of the President of Ukraine of
March 19, 2022, No. 153/2022), «On the Suspension of the Activity of Certain
Political Parties,» took into account the requirements of the Ukrainian laws
«On the Legal Regime of Martial Law» and «On Political Parties.» The
Council adopted the decision to suspend the activity of several political
parties®C,

On the other hand, civil society institutions, in addition to posing risks, can
also bring significant benefits. We have already demonstrated this aspect in
the previous publication (along with highlighting the risks that civil society
institutions face)®. Such benefits may be associated with the activities of
numerous human rights organizations, charitable foundations, and other
similar institutions®2. The functioning of political parties as a key element of

Pociiicekoi Denepanii npotu Ykpainu. Vrpaincovruii yaconuc koncmumyyiinoeo npasa. 2022.
Ne 2. C. 23-42.

%8 Vka3 Ilpesumenta Yxpainu Ne64/2022 Bix 24 motoro 2022 poky «IIpo BBeneHHsS
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show/2243-20#n40
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constitutional democracy, a strong coalition (or the existence of a
parliamentary majority), and opposition is also crucial. In other words, the
institutions of civil society hold significant restorative potential, as these
institutions can be beneficial for maintaining social capital. They also have a
substantial influence on the material aspects of society’s existence, playing a
significant supporting role in both the implementation of state policies and,
most importantly, creating conditions for the protection and development of
constitutional democracy.

In our opinion, it is essential to actively implement strategies for the
development of civil society institutions in the post-war period. These
strategies should be based on the two trends mentioned above. On the one
hand, post-war recovery must not allow the restoration of anti-democratic
forces. In this regard, the doctrine of militant democracy plays a significant
role®. On the other hand, civil society institutions should receive a new
impetus for their activities.

It is worth recalling that a draft law «On the Principles of State Policy for
the Transitional Period» No. 5844, dated 09.08.2021%4, was developed some
time ago®®. Although this draft law was later withdrawn, it remains almost the
only benchmark for the legal aspects on which the reintegration of occupied
territories can be built.

On the one hand, this project provided for several human rights
restrictions, but on the other hand, it included many key principles of
transitional period state policy (Article 7), which are fundamentally important
for human rights. As for the restrictions, they concerned limitations on the
right to be elected in local elections and to hold positions (Article 10), and an
entire Section Il was titled «Elections, Referendums, and the Formation of
Local Self-Government Bodies in De-occupied Territories,» establishing the
relevant limitations (Articles 15-17).

At the same time, it should be acknowledged that alongside the restrictive
measures, which are indeed necessary, the aspect of stimulating the
development of civil society institutions in the post-war paradigm has not been
adequately reflected in the aforementioned draft law, which should have been
addressed as well. Therefore, it is proposed to create a strategy (or concept)
for the development of civil society institutions, taking into account the issues
of post-war recovery and de-occupation of territories. We should already have

MDKHApOHOTO KPHUMIHAIBHOTO Cy/Ty B KOHTEKCTI BiiiHM B YkpaiHi Hawe npaso. 2022. Ne 2. C. 236-
242 ; llep6antok O.B., CinpkeBuy O.B. B3aemogisi HeypsioBHX NMpaBO3aXMCHHUX OpraHizamii i3
OpraHaMH MICIIEBOTO CaMOBpSITyBaHHS. AnamimuuHo-nopignsibhe npasosnascmeo: Enexmponne
nayroge eudanns. 2023. Ne 5. C. 202-206.

8 Barabash Y., Berchenko H. Freedom of Speech under Militant Democracy: The History of
Struggle against Separatism and Communism in Ukraine. Baltic Journal of European Studies.
2019. Volume 9. Issue. 3 P. 3-24.

6 TIpoekT 3akoHy Mpo 3acaju JepKaBHOI TOJITMKM MepexiaHoro mepiomy Ne 5844 Bin
09.08.2021 URL: https://w1.cl.rada.gov.ua/pls/zweb2/webproc4_1?pf3511=72625

T



some kind of plan and direction for legislative work on this matter. Civil
society institutions are still a source of informal freedom and self-
organization. However, under the current conditions in which Ukraine finds
itself, state policy must take into account the characteristics, development
challenges, and importance of civil society institutions. It is reasonable to limit
certain rights with a legitimate purpose and by the principle of proportionality
(the doctrine of militant democracy), but it is also essential to stimulate their
development.

CONCLUSIONS

The constitutional regulation of the principles of organization and
functioning of public associations is of fundamental importance for the
development of civil society in Ukraine. It is worth supporting the idea that
public organizations can unite individuals to exercise and protect any rights
and freedoms, as well as satisfy public and other legitimate interests. In other
words, a public organization can act both to defend the interests of its members
and to protect the interests of individuals who are not its members. This is of
particular significance for non-governmental human rights organizations that
carry out the right to defense. In the future, the idea of expanding the circle of
entities that can be founders of public associations can be discussed, including
granting such a right to legal entities of public law (e.g., universities).

The structure of civil society should not include manifestations of non-
institutionalized civil activity (mass movements or protests) alongside non-
governmental non-profit organizations. The components of civil society are
voluntary institutions, and only those operating within the framework of the
law should be considered. It is worth adopting the list of civil society
institutions provided in the second paragraph of point 2 of the Procedure for
promoting public expertise of the activities of executive authorities, approved
by the Cabinet of Ministers of Ukraine on November 5, 2008, No. 976.
Additionally, it makes sense to provide more precise definitions of terms in
the legislation. However, the list of civil society institutions should be
carefully framed to avoid narrowing it. The most important (central) element
of the list of civil society institutions is considered to be public associations
(non-governmental organizations) of various directions. Non-governmental
human rights organizations often play the most active role in this context. In
general, active and effective civil society institutions create appropriate
conditions for the development of democracy and the protection of human
rights.

Although the concept of «civil society» is not explicitly mentioned in the
Constitution of Ukraine, this does not mean that the Constitution does not
regulate the relationships between civil society and the state. The
constitutional foundations of civil society can be divided into general and
special ones. General principles of civil society include constitutional norms
dedicated to the foundations of the constitutional order. Special constitutional
principles of civil society can be found in constitutional provisions related to
the activities of civil society institutions and the limits of state interference in
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their affairs. When updating the constitutional text, it is not advisable to
propose the inclusion of a separate chapter or special mention of civil society.
The underdevelopment of civil society in Ukraine is least related to the
absence of a relevant section in the Constitution of Ukraine. At the same time,
it should be acknowledged that there are systemic shortcomings in the
Constitution of Ukraine, which are one of the reasons for the current
imperfection of civil society in the country. To address these issues, the
concept of «militant democracy» should be more consistently implemented
when updating the Fundamental Law.

Alongside the necessary restrictive measures, the aspect of stimulating the
development of civil society institutions in the post-war paradigm has not been
properly reflected, and this should also be addressed. That is why it is
proposed to create a strategy (or concept) for the development of civil society
institutions, taking into account the issues of post-war recovery and the de-
occupation of territories. We should already have a plan and understand the
directions of legislative work on this issue. It is clear that civil society
institutions still have their source in the idea of informal freedom and self-
organization. However, given the current circumstances in Ukraine, state
policy must take into account the peculiarities, developmental challenges, and
the importance of civil society institutions. It is reasonable to restrict certain
rights with a legitimate purpose, while adhering to the principle of
proportionality (the doctrine of militant democracy), but also to stimulate their
development. Such stimulating and enabling measures are crucial for the
further development of Ukrainian civil society.

ABSTRACT

Constitutional and legal regulation of the organization and functioning of
public associations is crucial for the formation of civil society in Ukraine. We
believe it is inappropriate to include manifestations of non-institutionalized civil
activism (such as mass movements or protests) in the structure of civil society
alongside non-governmental non-profit organizations. Civil society consists of
voluntary institutions, but only those that operate within the framework of the
law. It is advisable to use the list of civil society institutions provided in
paragraph two of section 2 of the Procedure for Promoting Public Expertise of
the Activities of Executive Authorities, approved by the Resolution of the
Cabinet of Ministers of Ukraine No. 976 of November 5, 2008, as a basis.
Furthermore, it makes sense to provide more precise definitions of concepts in
legislation. At the same time, the list of civil society institutions should be
defined carefully to avoid narrowing it down. The most important (central)
element in the list of civil society institutions is public associations (nhon-
governmental organizations) of various orientations. In general, active and
effective civil society institutions create the necessary conditions for the
development of democracy and the protection of human rights.

Alongside the restrictive measures that are indeed necessary, the aspect of
stimulating the development of civil society institutions in the post-war
paradigm has not yet been adequately reflected, both in terms of ideas and in
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legislative drafts or other regulatory acts, and this should also be addressed.
Therefore, it is proposed to develop a strategy (or concept) for the
development of civil society institutions, taking into account the issues of
post-war recovery and the de-occupation of territories.
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