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THE RULE OF LAW AS THE INSTITUTIONAL
BASIS OF THE MODERN RULE OF LAW

Anosienkov A. A., Izbash K. S.

INTRODUCTION

The rule of law is a fundamental principle underlying the development of
a modern legal state and a defining guideline for improving law-making in
Ukraine. In the context of European integration and the transformation of the
national legal system, this principle acquires particular importance, since it is
through high-quality law-making that the proper normative consolidation of
human rights and freedoms, the stability of legal regulation, and the
effectiveness of state institutions are ensured.

The rule of law is not only a general theoretical category but also a
practical standard that determines the content, direction, and limits of the
activities of law-making entities. The adoption of the Constitution of Ukraine
established the rule of law as a fundamental principle of state functioning,
which became the starting point for the modernization of law-making activity.
Subsequently, the development of administrative, procedural, and sectoral
legislation has demonstrated the gradual implementation of European
standards of rule-making, particularly through strengthened requirements
concerning the justification of regulatory legal acts, transparency in their
preparation, and public participation in the law-making process.

The current stage of law-making development is characterized by an
orientation toward the implementation of the acquis of the European Union,
which necessitates improving the quality of legislation, eliminating regulatory
conflicts, and ensuring the coherence of the legal system. In this process, the
rule of law serves as a methodological criterion for assessing the effectiveness
of legal regulation from the perspective of safeguarding human rights and
democratic values. Legislative acts should be developed in accordance with
the principle of legal certainty, which requires the clarity, predictability, and
stability of legal norms, as well as the prevention of excessive state
interference in the sphere of private legal relations. The principle of the rule
of law is of particular importance in administrative and procedural legislation,
where the effectiveness of protecting individual rights in relations with public
authorities directly depends on the quality of law-making. The development
of the Code of Administrative Procedure of Ukraine, legislation on
administrative procedures, and mechanisms of judicial control over the
activities of public authorities demonstrates the gradual establishment of a
human-centric approach in the state’s law-making policy. The legislator is
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increasingly focused on ensuring a balance between public interests and
individual rights, which is consistent with the European concept of good
governance.

1. The rule of law in administrative law: content and elements
of realization

With the proclamation of independence of our state and the adoption of
the Constitution of Ukraine, the principle of the rule of law began to be
actively and comprehensively established in our country and naturally
received constitutional enshrinement as one of its main achievements and
directions of further development. Citizens of Ukraine are guaranteed the right
to apply to court for the protection of their constitutional rights and freedoms
in accordance with Article 8 of the Constitution of Ukraine!. The normative
consolidation of the principle of the rule of law in Ukraine testifies to the
harmonization of the national legal system with the European legal doctrine.

The implementation of this principle has found its continuation in Chapter
IT of the Constitution of Ukraine, namely Article 55 «Human and citizens’
rights and freedoms are protected by the court», which provides that citizens
are guaranteed the right to appeal in court against decisions, actions or inaction
of state authorities, local self-government bodies, officials and public
servants. Citizens of Ukraine have the right, after using all national means of
legal protection, to apply for protection of their rights and freedoms to the
relevant international judicial institutions or to the relevant bodies of
international organizations of which Ukraine is a member or participant?.

At the same time, in Ukraine there are problems regarding the realization
of the principle of the rule of law, which results in an increase in the level of
corruption in various spheres, the absence of high-quality justice, honest and
fair judicial proceedings, and violations of human rights and freedoms.
Therefore, the study of issues related to the realization of the principle of the
rule of law in administrative proceedings becomes particularly relevant.

From an etymological point of view, the term «principle» (from Latin
principium — basis, beginning, foundation) denotes a guiding idea; a basic rule
of conduct; an expression of necessity or, in a certain aspect, the regularity of
certain processes of objective reality. Also, «principles» are defined as
features underlying the creation or implementation of something, the method

! Koncturyuis Vkpainu: 3akoH Ykpainu Big 28 ueps. 1996 p. Ne 254k/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-8p

2 Kouctutynis Ykpainu: 3akon Ykpainm Big 28 weps. 1996 p. Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-Bp



of formation or implementation of something; beliefs, norms, rules that guide
life and behavior, a canon®.

To conduct a comprehensive study, it is necessary to define the concept of
the «rule of law». The principle of the rule of law belongs to the general
principles of law. This legal principle originates from the natural law school.
The term «rule of law» began to be used as early as the 17® century, but a
thorough development of this concept took place in the 19" century and was
associated with the name of the Oxford University professor Albert Venn
Dicey. In the work «Introduction to the Study of the Law of the Constitution»
(1885) he presents aspects of the concept of the application of the rule of law:
the supremacy of law, the rule of law, the supremacy of the spirit of legality*.

At the same time, scholars draw attention to the fact that «it is important
to take into account that the principle of the rule of law is in no way identified
with the more well-known principle of the «supremacy of the law», which in
the ideology of legal positivism means the priority of laws over other forms
of legal regulation of social relations®.

In modern conditions of the development of social relations, the content
of the rule of law is most systematically outlined in the Report of the Venice
Commission on the rule of law, which identifies its constituent elements:
1) legality, which includes, in particular, transparency, accountability, and a
democratic procedure for adopting laws; 2) legal certainty; 3) prohibition of
arbitrariness; 4) access to justice; 5) respect for human rights; 6) non-
discrimination and equality before the law.

The principle of the rule of law has a constitutional character and is
enshrined in Article 8 of the Constitution of Ukraine. However, the
Constitution of Ukraine does not contain its detailed legal definition. In the
scientific literature, it is reasonably noted that under the conditions of the
dominance of legal positivism, characteristic of the countries of the
continental legal system, the principle of the rule of law for a long time was
in fact identified with the principle of the supremacy of law. Such an approach
for a long period was also characteristic of the domestic administrative law
doctrine®.

At the same time, the adoption of the Constitution of Ukraine and the
further development of administrative proceedings, in particular the adoption

3 CyuacHa npaBoBa eHIUKIIONe/is / 3a 3ar. pea. O.B. 3aitayka. Bun. 3-te, nepepo6i. i nom.
Kwuis: IOpinkom InTep, 2015. 408 c.

4 Cxounnsc-Tlasnis O.B. AnmiHicTpaTHBHE CyJ0YMHCTBO YkpaiHu : migpyunuk. JIbBiB:
«Pactp-7», 2024. 402 c.

° KoHBEHLis PO 3aXHCT MpPaB JIOJAMHH i OCHOBOIOJIOKHUX cBOGOA Bix 04 nuer. 1950 p.
URL: https://zakon.rada.gov.ua/laws/show/995 004#Text

® AnmigicTpaTuBHe npaBo Ykpainu : migpyunuk / butsx F0.I1. Ta in.; 3a pen. FO.I1. Bursxka.
Xapkis : IIpaso, 2020. 392 c.
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of the Code of Administrative Proceedings of Ukraine of Ukraine,
significantly transformed approaches to the understanding and realization of
this principle. According to the provisions of this Code, the court when
considering cases, is guided by the principle of the rule of law, according to
which a person, his or her rights and freedoms are recognized as the highest
social value and determine the content and direction of the activity of the state.
At the same time, the application of this principle is carried out taking into
account the practice of the European Court of Human Rights, which ensures
the approximation of national law enforcement practice to European standards
of human rights protection’.

Thus, the principle of the rule of law as a fundamental principle of
administrative law is characterized by a set of interrelated features. First, the
determining priority of the legal system is recognized to be the individual, his
or her rights and freedoms, while the state, law, and other public institutions
have a derivative character and function as instruments for their provisions
and guarantee. Second, law and legislation are not identical categories: a
normative legal act whose content contradicts fundamental human rights and
freedoms loses the features of a legal act and should not be applied in law
enforcement activity. Third, legislation that corresponds to the principles of
the natural law doctrine and generally recognized human rights standards is
subject to mandatory execution and its disregard entails legal liability
established by law. Fourth, the principle of the rule of law determines the
content, limits and direction of the activity of the state, primarily courts and
subjects of public administration, orienting them toward the priority of
protecting human rights in the process of exercising public authority.

Thus, in the sphere of administrative law, the principle of the rule of law
means the establishment of law as the highest social value, which determines
the obligation of public authorities to act exclusively taking into account the
necessity of ensuring and effectively protecting the rights and freedoms of the
individual and the citizen.

The principle of the rule of law is the leading principle of administrative
law. From a practical point of view this principle means the subordination of
the activities of all public institutions to the needs of realization and protection
of human rights, the establishment of their priority over all other values of a
democratic, social, governed by the law state®.

The principle of the rule of law is currently enshrined both at the level of
international acts and in national legislation, in particular in the preamble to

7 KoJekc a/IMiHiCTPaTHBHOTO CyH04YMHCTBA YKpainu : 3akoH Ykpainu Big 06 mumu. 2005 p.
Ne 2747-1V. URL: https://zakon.rada.gov.ua/laws/show/2747-15

8 Menbauk P.C., Bepsenko B. M. 3aranbHe agMiHicTpaTHBHE MPaBO: HaB4. MOCi0. / 3a 3ar.
pen. P. C. Menpnuka. Kui : Baite, 2014. 376 c.
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the Statute of the Council of Europe, which emphasizes the «devotion» of the
member states to the «spiritual and moral values which are the common
heritage of their peoples and the true source of individual freedom, political
freedom and the rule of law — principles which form the foundation of every
genuine democracy»’; the preamble to the Convention for the Protection of
Human Rights and Fundamental Freedoms, which states that «the
governments of European countries ... are like-minded and have a common
heritage of political traditions, ideals, freedom and the rule of law»'%; Part 1
of Article 8 of the Constitution of Ukraine (the principle of the rule of law is
recognized and operates in Ukraine)'!; Part 1 of Article 6 of the Code of
Administrative Proceedings of Ukraine (when resolving a case, the court is
guided by the principle of the rule of law, according to which, in particular,
the person his or her rights and freedoms are recognized as the highest value
and determine the content and direction of the activity of the state)'?; Part 1 of
Article 3 of the Law of Ukraine «On the Cabinet of Ministers of Ukraine» (the
activity of the Cabinet of Ministers of Ukraine is based on the principles of
the rule of law)'3; Part 1. Of Article 4 of the Law of Ukraine «On Civil
Service»!* (the principles of civil service include the rule of law), etc.

From the above provisions it can be concluded that the principle of the rule
of law is a universal requirement, first of all for the state, and therefore must
be taken into account by its representatives both during law-making and
during law enforcement activities. In other words, the formation of norms of
administrative law, as well as their application, must be carried out with
mandatory observance of the principle of the rule of law. That process will
have a chance of success only when, first, a rejection of a purely positivist
view of law is carried out and, second, foreign publications devoted to this
issue are properly studied, since in the absence of national traditions of the
rule of law and the lack of development of the relevant theory, the process of
understanding the principle of the rule of law is doomed to failure'”.

®Craryr Pamu €spormm Bix 05 TtpaBa. 1949 p. URL: hitps://zakon.rada.gov.ua/
laws/show/994 001#Text

19 KouBeHrist PO 3aXMCT TPaB JIIOJMHH i OCHOBOMOJIOKHUX cBoOOA Bin 04 muct. 1950 p.
URL: https://zakon.rada.gov.ua/laws/show/995 004#Text

" Koncrutyuis Ykpainu: 3akon Ykpainu Big 28 ueps. 1996 p. Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-8p

12 Kozieke aIMiHiCTPaTUBHOTO CyI04MHCTBA YKpaiHu : 3akoH Ykpainu Big 06 mumm. 2005 p.
Ne 2747-1V. URL: https://zakon.rada.gov.ua/laws/show/2747-15

13 [po Ka6inet Minictpis Ykpainu: 3akon Ykpainu Bix 27 mot. 2014 p. Ne 794-VIL. URL:
https://zakon.rada.gov.ua/laws/show/794-18#Text

4 TIpo nepsxasHy ciyx0y: 3akon Ykpainu Bix 10 rpymm. 2015 p., Ne 889-VIIL. URL:
https://zakon.rada.gov.ua/laws/show/889-19#Text

15 Tonosatuit C. BepXxoBeHCTBO TpaBo (IIPaBOBNALIA): AK HOro ToymaduTh BeHeriiichka
komicis. [Ipaso Vkpainu. 2011. Ne 10. C. 154-184.
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The task of ensuring the coherent character of the entire legal system under
conditions of the coexistence of contradictory norms is primarily assigned to
the judicial authority and to subjects of public administration in the process of
carrying out executive activity. A special role in the system of institutional
support of the rule of law is assigned to administrative proceedings. The
principle of the rule of law is the primary system-forming principle of
administrative proceedings'®.

The principle of the rule of law in administrative proceedings consists, in
particular, in the fact that during the administration of justice the
administrative court is obliged to assess legal acts from the standpoint of
compliance with the rights, freedoms and legitimate interests of the individual.
In the case of applying provisions of legal acts that restrict or violate human
rights and freedoms, or interpreting them in a manner that leads to an
unjustified narrowing of the content of such rights, the court decision adopted
may be recognized as one that does not meet the requirements of legality and
justice. Such an approach is consistent with the provisions of the Constitution
of Ukraine, which establishes the priority of human rights and freedoms and
defines the rule of law as a fundamental principle of the functioning of the
legal system of the state.

The practical realization of this principle in administrative proceedings is
manifested through a number of interrelated elements. First, the possibility for
an individual to apply to an administrative court for the protection of his or
her rights, freedoms and legitimate interests is ensured directly on the basis of
the Constitution of Ukraine. Second, the administrative court is authorized to
consider and resolve public law disputes even in the absence of proper
legislative regulation, as well as in cases of its incompleteness, ambiguity, or
inconsistency, which guarantees the effectiveness of judicial protection.
Third, an important component is the application by courts of legal positions
and the practice of the European Court of Human Rights, which ensures the
harmonization of national judicial practice with European standards of human
rights protection.

Taken together, these elements create the basis for the realization of
universal human values, in particular justice in public law relations.

Respect for human rights and ensuring access to justice are two mandatory
conditions for the realization of the principle of the rule of law and the
development of institutional mechanisms for its provision; in this regard, the
role of administrative proceedings should be particularly noted. The
introduction of a system of administrative proceedings in Ukraine is one of

16 AnmimicTpatuBHe mpaBo Ykpaimu. IloHmit kypc : miapyunmk / B.Tamymbko,
I1. JixtieBchkuii, O.Ky3pmenko Ta iH.; 3a pen. B.Tamyneko, O.IIpaBotopoBoi. Bua. 4-te.
Xepcon : OJIAI-IIIFOC, 2021. 656 c.



the most significant steps on the path to establishing the rule of law in our
state. A significant positive contribution to this process belongs to the
legislative support for the establishment of the rule of law in the Code of the
Administrative Procedure, which sets out the structural elements of the
principle of the rule of law (Articles 8, 9, 19, 11, 12, 13, 16, 135, 237)"7.

The mechanism for ensuring the effectiveness of the rule of law in the
domestic legal system is the constitutional principle according to which the
norms of the Constitution are norms of direct effect, and the right to apply to
the court for the protection of the constitutional rights and freedoms of the
individual and the citizen directly on the basis of the Constitution of Ukraine
is guaranteed. From this it follows that the norms of direct effect in the
Constitution are only those norms that concern the rights and freedoms of the
individual and citizen'?.

Thus, the right to apply to a court directly on the basis of constitutional
norms of direct effect is guaranteed only for the protection of the rights and
freedoms of the individual and the citizen, and not for their restriction.

The principle of the rule of law in administrative law is also realized
through the principle of legality. The principle of legality in modern law is
derived from the principle of the rule of law and must not contradict it. The
idea of the supremacy of law is a fundamental component of the principle of
legality, the foundation for the existence of a rule governed state and the
activity of its bodies. This means the following:

Subjects of public administration are obliged, when carrying out any
actions, to strictly comply with the legislation of Ukraine and to act
exclusively in accordance with the formula of legal regulation «everything is
prohibited except that which is expressly permitted by law», which is reflected
in Article 6 of the Constitution of Ukraine: «Bodies of legislative, executive
and judicial power exercise their authority within the limits established by this
Constitution and in accordance with the laws of Ukraine» and Article 19:
«Bodies of state power and bodies of local self-government and their officials
are obliged to act only on the grounds, within the limits of authority, and in
the manner envisaged by the Constitution and the laws of Ukraine»'’.

Ensuring compliance with legislation by all non-authoritative natural and
legal persons, while natural persons who do not have a special public status
have the right to act in accordance with the first formula of legal regulation
«everything is permitted except that which is expressly prohibited by law»,

17 HaykoBO-TIpaKTUYHUI KOMEHTap KOAEKCY aJMiHiCTpaTHBHOTO CyJIOYMHCTBA YKpainu : /
Apwmamn 1.O. ta in.; 3a pen. A.T. Komstoka. Kuis : [Ipeuenenr ; Ictuna, 2009. C. 97-103.

'8 Koncrutyuis Ykpainu: 3akon Ykpainu Big 28 ueps. 1996 p. Ne 254x/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-8p

19 Konctutynis Ykpainu: 3akon Ykpainu Big 28 ueps. 1996 p. Ne 254k/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-Bp
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which is enshrined, in particular, in Article 23 of the Constitution of Ukraine:
«Everyone has the right to the free development of his or her personality,
provided that the rights and freedoms of other persons are not violated, and
has duties to society in which the free and comprehensive development of his
or her personality is ensured»;

strict observance by subjects of public administration of administrative
procedures and rules of legal technique;

the adoption by executive authorities and local self-government bodies of
all means permitted by legislation to ensure the prevention and termination of
unlawful encroachments on the rights, freedoms and legitimate public
interests of natural and legal persons, the inevitability of bringing those guilty
of committing offences to legal liability, and the restoration of violated rights
and freedoms.

By carrying out a comparative analysis of the principles of the «rule of
law» and «legality», the following conclusions can be drawn:

1. Natural persons who do not have an authoritative or special status may
rely in administrative-legal relations on the principle of the rule of law,
according to which they have the right to go beyond the limits of permissions
established by current legislation. The main requirement is that prohibitive
legal norms and the rights and freedoms of other natural and legal persons are
not violated.

2. Subjects of public administration must act strictly within the limits of
the legislation of Ukraine — in other words, strictly adhere to the principle of
«legality» without the right to go beyond the limits of formally established
competence, except for the direct and urgent protection of human life and
health.

Modern scientists provide their own definition of legality as one of the
elements of the principle of the rule of law in administrative law. Thus,
legality should be understood as the observance by public administration, in
the process of its functioning, of the principles of law, the provisions of
international and national acts, as well as customs and case law?’.

In other words, legality is not limited only to compliance with the
requirements of laws (acts adopted by Parliament). It should be considered in
the context of all written and unwritten forms of administrative law.

Having a subordinate character, — as French scholars note, — a subordinate
act in turn is also a source of legality. This is connected with the following:
first, among subordinate acts there exists a hierarchy that corresponds to the
service (administrative) hierarchy. A government resolution has priority in
compliance with legality compared with resolutions, for example, of

2 Menbuuk P.C., Besenko B. M. 3aranbHe aaMiHiCTpaTHBHE NPaBo: HaBY. 10Ci6. / 3a 3ar.
pen. P. C. Menpnuka. KuiB : Baite, 2014. 376 c.



ministers, prefects or mayors. Second, subordinate acts have priority over
individual acts issued by the same body. This principle originates in Roman
law — the author of a subordinate act is himself bound by the necessity to
comply with it until the act is amended or repealed?'.

The requirement of legality applies to both natural and legal persons. With
regard to officials, it means that they may act only when they are authorized
to do so and only within the defined limits.

Part 2 of Article 19 of the Constitution of Ukraine provides that state
authorities and local self-government bodies, their officials are obliged to act
only on the basis of, within the limits of authority, and in the manner provided
for by the Constitution and the laws of Ukraine??. In this case, the expression
«laws of Ukraine» should be understood in a broad sense, that is, as a system
of all existing legal acts. Otherwise, it would mean that officials and public
servants could violate the requirements regarding their own competence
formulated, for example, in subordinate legal acts, such as resolutions of the
Cabinet of Ministers of Ukraine.

Legality also presupposes that a person cannot be punished if he or she has
not violated previously adopted legal prescriptions that have entered into
force.

2. Rule of law as a leading principle of administrative justice

The principle of rule of law occupies a key place in the system of principles
of functioning of a democratic and legal state, determining the nature of the
relationship between an individual and public authorities. In the current
conditions of development of the legal system of Ukraine, ensuring the
implementation of this principle in the field of administrative justice, which is
designed to guarantee effective judicial protection of the rights, freedoms and
legitimate interests of individuals and legal entities in public legal relations, is
of particular importance. It is the administrative courts that act as an important
institutional mechanism for controlling the activities of subjects of power and
ensuring compliance with the standards of legality, justice and legal certainty.

The rule of law is such a basic principle of the state, without which the
laws of human rights and freedoms, as well as the guarantees provided to them
by the authorities, is impossible?*.

The well-known Ukrainian legal scholar notes that in the European
doctrine the principle of the rule of law is also identified for the most part with

2! Toposchkwuii B.O. Peanizariist IpUHIMITY MpaBa B aAMiHiCTpaTMBHOMY TIpaBi : Mar. po6oTa.
Binnung : Jlonenupkuii HanioHanbHUI yHiBepceuTeT iMeHi Bacuns Cryca, 2020. 87 c.

2 Koucrutyuist Ykpainu: 3akon Vkpainu Bix 28 ueps. 1996 p. Ne 254k/96-BP. URL:
https://zakon.rada.gov.ua/laws/show/254x/96-8p

2 Ckpunntok O. B. ConiansHa, npaBoBa Jepyasa B YKpaiHi: Ipo6IeMu Teopii i MpaKTUKH
monorpadis. Kuis: IH-T nepsxasu i npasa im. B. M. Kopenpkoro HAH Ykpaiuu, 2000. 600 c.
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the supremacy of basic rights and freedoms of the individual, and its content
is directly related to such concepts as justice, equality, and humanism?¢. A
similar statement is supported by S. P. Holovatyi, who points out that the
principle of the rule of law has the idea of natural statute, that is, an idea that
appeared on the recognition of such a fact: a person as a natural being is born
with certain rights and freedoms that no one gives him and no one has the right
to take away from him?®. Therefore, human rights and freedoms are natural,
inalienable, fundamental, and essential.

The rule of law exists in two ways. The rule of law is the supremacy of the
rights of the individual over the obligation of the state to realize all human
rights and freedoms. The first way, which can be called constitutional, refers
to the obligation of the state to create the foundations for the realization of
human rights through its actions. The rule of law is the supremacy of the
natural rights of the individual over the rights of the state, the rights of social
groups, and the rights of society. The second way refers to the special status
of natural human rights?®.

In modern conditions of the development of social relations, the content
of the rule of law is most systematically outlined in the Report of the Venice
Commission on the Rule of Law and its components are listed: 1) legality,
which provides, in particular, transparency, accountability and a democratic
procedure for adopting statutes; 2) legal certainty; 3) prohibition of
arbitrariness; 4) access to justice; 5) observance of human rights; 6) non-
discrimination and equality before the statutes.

The content of the principle of the rule of law remains insufficiently
specified both at the level of substantive and procedural legislation of Ukraine.
Its comprehensive implementation in practice is ensured in numerous court
decisions adopted by domestic administrative courts in view of the provisions
and case law of the European Court of Human Rights.

For administrative proceedings, the main element of the principle of the
rule of law is the obligation of the state to carry out its activities, determine
the ways of further development in accordance with the priority of human
rights and freedoms and provide guarantees for their implementation. The
activities of state institutions must be subordinated to the needs of the
implementation and protection of human rights. Therefore, in modern
conditions, the main functions of the administrative court should be law

2 Mysuka 1. B. TIpuHUMI BEpXOBEHCTBA IpaBa: Cy4YacHWH MOV Ha MPOOIEMY Kpisb
MPU3MY KaHTIBCBKOTO MPaBOPO3yMiHHA. [Ipobaemu ¢hinocoghii i npasa. 2008-2009. T. VI-VIL
C. 112-116.

» Tonosaruii C. BepxOBeHCTBO MpaBo (IIPaBOBNaUL): K HOro TIymMadunTh Benewuiiicbka
kowmicist. [Ipaso Yrpainu. 2011. Ne 10. C. 154-184.

26 Manumres B. B. TIpuHImnm BepXoBeHCTBa MpaBa (TEOPETHKO-TIPABOBHUIA acTIeKT). oremens
Minicmepcmea ocmuyii Vepainu. 2012. Ne 8. C. 14-20.
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enforcement and human rights protection, and its main tasks should be to
ensure the implementation of rights, freedoms and legitimate interests of a
person and a citizen, to protect and restore violated rights.

To implement these tasks, in accordance with the Code of Administrative
Procedure of Ukraine, the administrative court is guided by the principle of
the rule of law when deciding cases. A person, his rights and interests become
the main objects of protection, and the task of the administrative court
becomes the protection of human and citizen rights in the event of their
violation by executive authorities, local self-government bodies, their officials
and employees. After all, the protection of human and citizen interests is an
important factor in the stability of civil society, the proper functioning of the
state apparatus and the state as a whole.

Article 6 of the Code of Administrative Procedure of Ukraine defines the
content of the principle of the rule of law: when deciding a case, the court is
guided by the principle of the rule of law, according to which, in particular, a
person, his rights and freedoms are recognized as the highest values and
determine the content and direction of the state’s activities?’. Such a definition
fully corresponds to Article 3 of the Constitution of Ukraine, which defines
human rights as primary and higher in relation to the interests of the state.
However, the above does not reveal all aspects of the rule of law, but gives
only the most general understanding of the direction of administrative
proceedings and the criteria for judicial control over the activities of public
administration.

The principle of the rule of law is a set of principles, provisions, ideas —
requirements based on the natural rights of the individual and his autonomy
in relation to the state. The implementation of these requirements must be
reflected in the activities of all branches of government, including the judicial
branch.

Turning to doctrinal legal sources, it should be noted that representatives
of the legal scientific community in their works make efforts to accurately
determine the content of the principle of the rule of law. According to
Zh.M. Melnyk-Tomenko, the principle of the rule of law as a universal
principle of administrative justice is the initial, fundamental basis of the
administrative process, according to which the administrative court, when
deciding a case, proceeds from the fact that the law is «higher» than the statute,
and administrative-procedural relations in general are built according to the

7 Kopiekc afMiHiCTpaTHBHOTO Cy0uMHCTBA YKpainu : 3akoH Ykpainu Bia 06 mamu. 2005 p.
Ne 2747-1V. URL: https://zakon.rada.gov.ua/laws/show/2747-15
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formula: a person, his life and health, honor and dignity, inviolability and
security are recognized in Ukraine as the highest social value?.

In particular, according to V.B. Averyanov, who, characterizing the
principle of the rule of law and thereby confirming its content complexity,
noted that «the concept of the rule of law intertwines scientific truth and values
of goodness and justice, legal ideals and practical legal experience, legal ideas
and legal feelings, achievements of science and common sense»?.

Considering almost thirty years of experience in building a legal state in
Ukraine, we can distinguish the following main components of the rule of law,
taking into account new doctrinal developments:

— first, the interpretation of the rule of law as a system of closely
intertwined principles is the most productive approach to its understanding.

— second, the diversity of principles — components of the rule of law —
general, sectoral, inter-sectoral, etc.;

— third, the general characteristics of the basic principles — components
of the rule of law in the field of justice — separation of powers and non-
interference of each in the activities of the others, independence of the judge,
access to justice, legality, predictability, proportionality, legal certainty,
priority of protection of human and citizen rights*.

However, the most versatile interpretation of the principle of the rule of
law is given in the decisions of the European Court of Human Rights, which
operates on the basis of the European Convention for the Protection of Human
Rights and Fundamental Freedoms of 1950. In the preamble to this
Convention, the rule of law is defined as a principle that unites the member
states of the Council of Europe. In its decisions, the Court repeatedly refers to
the principle specified in the preamble to the Convention and, considering it
one of the fundamental principles of the functioning of the member states,
provides it with an interpretation when deciding cases.

The Convention for the Protection of Human Rights and Fundamental
Freedoms are part of national legislation. By the Statute «On Ratification of
the Convention for the Protection of Human Rights and Fundamental
Freedoms of 1950, the First Protocol and Protocols Nos. 2,4, 7 and 11 to the
Convention»?!, Ukraine recognized the mandatory jurisdiction of the

2 Menbuuk-Tomenko JK.M. TIpuHImm BepXoBeHCTBa MpaBa SK YHiBepcaibHa 3acajia
aJIMIHICTPATUBHOTO CYAOYMHCTBA. AKmyanvui npobnemu imuusnanoi opucnpyoenyii. 2019.
Ne 6. C. 84-89. DOI https://doi.org/10.15421/3919101.

» [NpaBa rpoMa/isaH y cepi BUKOHABYOT BIAIM : aMiHICTPaTHBHO-TIPABOBE 3a0e3MeueHHs Ta
3axucTy : MoHorpadis / 3a 3ar. pen. B.b. Apep’sHoBa. KuiB : Haykoa mymxka, 2007. 586 c.

3% JToposcbkuii B.O. Peanizanis NpUHLKIY [paBa B aAMiHICTPATHBHOMY IIpaBi : Mar. poGora.
Binnung : Jloneupkuii HanioHanbHUi yHiBepceuTeT iMeHi Bacuns Cryca, 2020. 87 c.

31 KonBeHiis PO 3aXMCT MPaB JIIOJMHHU i OCHOBOMOJIOXKHUX cBoOOA Bin 04 muct. 1950 p.
URL: https://zakon.rada.gov.ua/laws/show/995 004#Text
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European Court of Human Rights in all matters relating to the interpretation
and application of the Convention.

That is why the Code of Administrative Procedure of Ukraine states that
the court applies the principle of the rule of law taking into account the case
law of the European Court of Human Rights and reveals the content of the
principle of the rule of law through the formulation of the requirements
deduced from this principle.

The principle of the rule of law extends its effect to all branches of state
power — legislative, executive and judicial. Important are, in particular, the
following questions: how can the principle of the rule of law be applied in
administrative proceedings and how should the court act in case of violation
of the requirement of the quality of the statute? The provision of Part 4 of
Article 8 of the Code of Administrative Procedure prohibits refusal to consider
and resolve an administrative case on the grounds of incompleteness,
ambiguity, contradiction or absence of legislation regulating the disputed
relations2. This provision guarantees the right of access to court even in the
absence of regulatory grounds for the protection of violated rights, freedoms
or interests. Therefore, the court must overcome the gap by applying an
analogy of law or law, or eliminate ambiguity or conflict by interpreting the
provisions of the law so that it ensures rights and freedoms. Therefore,
administrative procedural activities should stimulate all participants in the
process to responsibly exercise their rights and obligations.

In conclusion, it should be noted that in the scientific and educational
literature there is no unity in determining the essence and content of the
principle of the rule of law, but there are a large number of approaches to
clarifying its true resource. Given the lack of a single doctrinal position and
an unambiguous normative definition of the principle of the rule of law, it is
necessary to consider the prevalence of the rights and legitimate interests of a
person and a citizen in legal relations with subjects of public administration
as fundamental in its content.

It is also worth supporting the position of the majority of administrative
scientists regarding the recognition of the principle of the rule of law as basic,
fundamental, basic, prevailing (both in the system of principles of
administrative law and in the system of principles of administrative procedural
law)33. Therefore, in order to ensure the rule of law in Ukraine, it is necessary
to create a legal culture of compliance with legislation at all levels, and the

32 Kopiekc aaMiHiCTpaTHBHOTO Cy0uMHCTBA YKpainu : 3akoH Ykpainu Bia 06 muma. 2005 p.
Ne 2747-1V. URL: https://zakon.rada.gov.ua/laws/show/2747-15

3 Kanna O.M. BepXxoBeHCTBO NpaBa B CHCTEMi MPUHITUIIB aAMiHiCTPaTMBHOTO CYI04HHCTBA
VYxpainu. Haykosuii gicHux Yac2opoocbkozo HayionanbHozo yrieepcumemy. Cep. Ilpaso. 2017.
Bumn. 45. Tom 2. C. 10-13.
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principle of the rule of law should be considered as a legal principle within
the framework of international and European integration processes, which
includes a number of criteria that are distinguished by compliance with the
rights and freedoms and legitimate interests of citizens>*.

Thus, the implementation of the tasks of administrative justice and its
effectiveness is directly dependent on the correct application of the principle
of the rule of law, which is decisive in the formation of all institutions of the
state and society as a whole.

3. Theoretical issues of the interaction of the rule of law and legality
in a modern legal state

One of the most important principles of a legal state is the supremacy of
just statute s, that is, statutes that reflect and protect the natural rights and
freedoms of the individual, the objective needs of social relations in the
appropriate legal regulation. A necessary condition for the implementation of
this principle is the optimal combination, as well as a deep and comprehensive
scientific substantiation of the mechanism of interaction of the rule of law and
the rule of statutes. At the same time, the study of the mechanism of interaction
of law and statute is relevant not only in the theoretical, but also in the practical
aspect’’.

The relationship of law and statute is a central problem of jurisprudence
and legal understanding. Do rights and law coincide or not, whether law can
be reduced to laws and other regulatory acts or not — these problems have
always been in the focus of legal science and practice. First of all, it should be
noted that one of the decisive factors on which the development of an effective
mechanism for the interaction of law and law depends is a completely
consistent methodological approach to the definition of the specified legal
phenomenon. Thus, the term «right», should be given a meaning that covers
not some separate part or side of law or its separate definition («objective
lawy, «subjective law», «positive lawy, «natural law», etc.), but its meaning,
which includes all these definitions together, its philosophical and legal
meaning®. In this sense, law should be considered not as one of the
subsystems in a higher-order social system, but as a specific regulator of social
relations in the system of governance of a state-organized society.

In the normative sense, law is characterized by the following features:

34 AMiHICTpaTHBHE Cy/IOYMHCTBO : HaBy. Noci0. / 3a 3ar. pen. O.I1. PsGuenko. Bun. 2-re,
nepepoO. 1 qon. Xapkis : XHY imeni B. H. Kapasina, 2014. 304 c.

35 Jloposcbkuii B.O. Peanizanist NpUHLKIY [paBa B aAMiHICTPATHBHOMY IIpaBi : Mar. poGora.
Binnung : Jloneupkuii HanioHanbHUi yHiBepceuTeT iMeHi Bacuns Cryca, 2020. 87 c.

3¢ Cyuacua mpaBoBa ennuKiIonenis / 3a 3ar. pea. O.B. 3aituyka. Bua. 3-Te, mepepobun. i aom.
Kuis: FOpinkom Intep, 2015. 408 c.
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1) it is an independent legal category that has its own content and meaning
in the system of legal regulation;

2) it is a set of generally binding rules of conduct that are established by
the state or adopted by other entities on the basis of the powers granted by the
state;

3) it has a formally defined nature and is objectified in the form of
regulatory and legal acts that are hierarchically dependent according to their
legal force;

4) it functions as an instrument of state and government influence on social
relations, aimed at their regulation, protection and ensuring the proper
implementation of public administration.

It is essential that each historical power and political regime solved the
specified problem in its own way, relying on the social values dominant in
society, determined mainly by the general interests of the social forces ruling
at a particular time*’. All the arguments of jurists regarding the correlation of
the categories of «law» and «statute» fluctuated within quite wide limits.
Using various methods and means, scientists came to a multifaceted
understanding of these legal phenomena.

Some scientists identified them, others distinguished them, and some
suggested that it was inappropriate to express the right of an individual in the
form of a statute at all, since the nature of this form was imperfect.

In legal science, the issue of the correlation of law and statute is
traditionally considered as one of the fundamental problems of the theory of
state and law. Several main doctrinal approaches to understanding this
problem were formed in different historical periods.

The first approach is associated with legal positivism, whose
representatives actually identified law with statute. According to this concept,
law is understood as a system of norms established or sanctioned by the state
and enshrined in the form of regulatory legal acts. This position was
characteristic of the classical positivist school, in particular for the works of
John Austin and Hans Kelsen. Within this approach, the statute is the main
form of the existence of law, and its validity is determined by the procedure
of adoption by the competent body of state power.

The second approach is based on the natural law concept, within which
law and statute are distinguished. Representatives of this theory proceed from
the fact that law has a deeper meaning and includes natural, inalienable human
rights that exist independently of the will of the state. In this sense, the statute
can be both legal and illegal if its content contradicts the principles of justice

37 Ckpunntok O. B. ConianbHa, npaBoBa [epykasa B YKpaiHi: Ipo6IeMu Teopii i MpaKTUKH
monorpadis. Kuis: IH-T nepsxasu i npasa im. B. M. Kopenpkoro HAH Ykpaiuu, 2000. 600 c.
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and natural human rights. Similar ideas were developed in the works of John
Locke, Montesquieu and other representatives of the natural law doctrine.

The third approach is associated with a critical rethinking of the role of
statute as a form of expression of law. Some researchers have drawn attention
to the fact that statute as a normative act is not always able to adequately
reflect the content of law, since it may be limited by political interests,
imperfections of legislative technique or features of state power. Within the
framework of such approaches, it is emphasized that human rights are of a
primary nature, and the statute should only consolidate and guarantee their
implementation. These ideas have been developed in modern concepts of the
rule of law, where priority is given not to formal law, but to a system of legal
values, among which human rights and freedoms occupy a central place.

Thus, in modern legal doctrine, the position prevails, according to which
law and statute are not identical categories. Statute is considered as the main,
but not the only form of expression of law, and its legitimacy is determined
by compliance with the principles of justice, human rights and the idea of a
state governed by the rule of law. This approach was developed in the practice
of the European Court of Human Rights, which considers law through the
prism of the principle of the rule of law and the need to ensure real protection
of human rights and freedoms.

The distinction between the principles of the rule of law and legality, as
well as the recognition of the priority of the rule of law, do not reduce the
importance of legality as a fundamental basis for the functioning of the legal
system. In scientific doctrine and law enforcement practice, legality is
considered a necessary element of the implementation of the rule of law, since
it is it that ensures the stability of legal regulation, the predictability of the
activities of public authorities and the appropriate level of legal certainty. At
the same time, legality is characterized by greater formal certainty, clarity of
content and practical suitability for direct application, which determines its
important role in everyday law enforcement activities.

Thus, A. T. Komziuk and O. Yu. Salmanova note that the principle of the
rule of law in a generalized form can be interpreted as the idea of the rule of
law, which is embodied in the creation of appropriate statutes, their
appropriate implementation, the prohibition of arbitrariness, respect for
human rights, non-discrimination and equality before the law?®,

At the same time, «in practice, employees of the police, prosecutor's office,
and other law enforcement agencies cannot question the compliance of the
statutes with the ideas of social justice, freedom, equality, etc., they cannot,

3 Komsiok A. T., Canmanosa O. JO. BepxoBeHCTBO MpaBa Ta 3aKOHHICTh SIK TIPMHIMIH
nismbHOCcTi  HanionansHoi momiuii. [/Ipasosa odepocasa. 2021. Ne 44. C. 45-53. DOI:
https://doi.org/10.18524/2411-2054.2021.44.245083.

16



when performing their tasks and functions, be guided not by formally defined
current laws, but by moral norms, traditions, customs, and unrecorded norms
of natural law»™.

Thus, in the activities of these bodies, the principle of legality is of decisive
importance, while the implementation of the principle of the rule of law is
carried out by ensuring compliance with the requirements of the law,
preventing arbitrary decisions and actions, guaranteeing human rights and
freedoms, ensuring a non-discriminatory approach and equality of all before
the law.

The principle of legality is closely related to the rule of law. In a general
sense, legality is a set of diverse but uniform requirements related to the
attitude to laws and their implementation: the requirement to strictly and
strictly comply with the laws to whom they are addressed; the requirement to
comply with the hierarchy of laws and other regulatory acts; the requirement
that no one can repeal the law, except for the body authorized to do so®.

According to D.G. Manko, the principle of legality should be understood
as a system of ideas and views based on the laws of social development. These
ideas and views become the initial principle for forming motives for
appropriate behavior and internal conviction regarding the need to comply
with laws and regulations. The specified legality guarantees the
transformation of the conceived, enshrined in legal norms, order of social
relations into a real order, thereby creating the necessary prerequisites for the
proper functioning of society, ensuring order, organization and discipline, as
the author continues to note*!.

Thus, the rule of law and legality are two key principles that underlie the
implementation of any activity. Their content implies that in the process of
interaction, public administration bodies and subjects of such activity must
comply with the norms of current legislation, as well as other social regulators,
such as: norms of morality, ethics, legal customs, etc. In addition, it is on the
basis of these principles that other, both general and special, principles are
based, among which the following should be highlighted: continuity; common
interests; awareness; partnership; simplification and rationalization of
procedures; stimulation; transparency; planning; mutual responsibility.

3 Kanns O.M. BepXxoBeHCTBO NpaBa B CHCTEMi MPUHITUITB aAMiHiCTPATMBHOTO CYI0YHHCTBA
VYxpainu. Hayxosuil sicnux Yoiceopoocvkoeo nayionanvnoeo yuieepcumemy. Cep. Ilpaso. 2017.
Bum. 45. Tom 2. C. 10-13.

4 Is6am K.C., Konomienmp FO.M. BepxoBeHCTBO TpaBa sSK MNpOBiAHHII MPHHIMI
aJIMIHICTPAaTUBHOTO CYJOYMHCTBA. Akmyanvhi npobnemu npasosnascmea. 2021. Ne3. C. 63-68.
DOLI: 10.35774/app2021.03.063.

4! Manbko JI.T". Jleranizanist sk npaBoBa Npoueaypa : JHC. ... KA. IopH. Hayk : 12.00.01. /
Opnec. Hau. topua. akaa. Oxeca, 2010. 205 c.
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The principle of the rule of law is reasonably considered as a priority
principle of the modern legal system, since it acts as a normative ideal,
towards the achievement of which the development of any state and its legal
order should be aimed. The universal nature of this principle determines its
integrative nature, as it combines a number of interrelated components, among
which the principle of legality, separation of state powers, popular
sovereignty, democracy, legal certainty, as well as guarantees of a fair trial are
of particular importance. In this context, legality acts as the primary structural
element of the rule of law, ensuring the formal orderliness of the activities of
state bodies and the predictability of legal regulation.

At the same time, despite the inclusion of legality in the content of the
principle of the rule of law, it retains the meaning of an independent legal
principle, which has special practical significance, primarily in the activities
of law enforcement agencies and public administration entities. It is through
compliance with legality that the daily implementation of legal norms, the
stability of management processes and the proper level of law and order are
ensured. However, the rule of law has a broader substantive dimension, since
it is not limited to the formal implementation of statutes, but involves their
assessment from the standpoint of justice, humanism and compliance with
fundamental human rights. This is due to the fact that legislation is not always
perfect: individual regulatory legal acts may be outdated, incomplete or do not
fully comply with the principles of social justice.

In this regard, a statute adopted by parliament must meet the criteria of a
«legal statutey, that is, be adopted in the established procedure, be based on
natural law principles, be consistent with constitutional provisions and
international legal standards, primarily in the field of human rights protection.
Such a statute must contribute to the implementation of democratic values, not
create unjustified restrictions on the rights and freedoms of the individual and
ensure a balance between the interests of the state and the individual. These
requirements are of particular relevance in the process of adapting Ukrainian
legislation to European Union law in the context of the state's acquisition of
candidate status for membership, which involves the implementation of
European standards of the rule of law and good governance.

Thus, the essence of the principle of the rule of law lies in the determining
direction of the activities of the state, its bodies and officials to establish and
guarantee the rights and freedoms of man and citizen as the highest social
value. Legislative activity, law enforcement and the functioning of public
authorities must be carried out taking into account this axiological basis,
which ensures not only formal legality, but also real justice, legal certainty
and public trust in the state and its legal system.
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Taking into account the above, it is necessary to state that the principle of
the rule of law occupies a decisive place in the system of principles of
administrative justice, since it ensures the orientation of judicial activity to the
establishment and protection of human and citizen rights and freedoms in the
sphere of public legal relations. Its content consists not only in formal
compliance with the legislation, but also in ensuring the compliance of law
enforcement with the fundamental values of law, such as justice, legal
certainty, proportionality and non-discrimination. In this context,
administrative courts act as an important mechanism for controlling the
activities of subjects of power, ensuring a balance between the interests of the
state and the rights of the individual.

A feature of the implementation of the principle of the rule of law in
administrative justice is its close connection with the principle of legality,
which is a necessary condition for the functioning of the legal system. At the
same time, the rule of law has a broader substantive nature, as it involves the
assessment of regulatory legal acts and actions of subjects of power from the
standpoint of compliance with constitutional values and international
standards for the protection of human rights. This necessitates the application
by courts not only of national legislation, but also of the legal positions of the
European Court of Human Rights, which contributes to the harmonization of
Ukraine's law enforcement practice with European standards of justice.

Thus, the principle of the rule of law in administrative proceedings is a
fundamental legal principle that determines the content, direction and
boundaries of the activities of administrative courts. Its practical
implementation ensures effective judicial protection of human rights and
freedoms, increases the level of legal certainty in public legal relations and
contributes to the establishment of the principles of a state governed by the
rule of law and democratic governance in Ukraine.

CONCLUSIONS

At the same time, the development of law-making activity in Ukraine is
accompanied by a number of problems, including an excessive number of
regulatory legal acts, their fragmentation, frequent legislative changes, and an
insufficient level of systematic legal regulation. Such factors negatively affect
the implementation of the principle of the rule of law, as they reduce the level
of legal certainty and complicate law enforcement practice. Therefore, further
improvement of the legislative process should include the introduction of
mechanisms for regulatory impact assessment, the strengthening of scientific
support for law-making, and the ensuring of consistency among different
branches of law.

In modern conditions, the rule of law also determines the need for the
digitalization of law-making activity, the openness of the legislative process,
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and the use of electronic tools for public consultations. This contributes to
increasing the transparency of state authorities’ activities, expanding citizen
participation in the formation of legal policy, and strengthening the
democratic principles of public administration. Thus, the development of
Ukrainian legislation is increasingly oriented toward the standards of open
governance, which constitutes an essential component of the modern
understanding of the rule of law.

Therefore, the rule of law serves as a system-forming principle of law-
making in Ukraine, determining the qualitative characteristics of legislation,
directing state policy toward the protection of human rights, and ensuring the
consistency of the national legal system with European legal standards.
Further improvement of law-making should be based on a combination of
constitutional values, international legal obligations, and scientifically
grounded approaches to rule-making, thereby creating the prerequisites for
strengthening the rule of law and ensuring the sustainable development of
Ukrainian society.

SUMMARY

The conducted research confirms that the principle of the rule of law serves
as a fundamental institutional basis for the functioning of a modern legal state
and determines the direction of development of the national legal system. It
has been established that the implementation of this principle presupposes
adherence to legal certainty, proportionality, the prohibition of arbitrariness,
equality before the law, and the guarantee of effective judicial protection.

It is substantiated that within administrative proceedings the rule of law
acquires practical significance through ensuring access to justice, a fair
hearing of cases, and the application by courts of the case law of the European
Court of Human Rights, while judicial review of the activities of public
authorities acts as a key mechanism for its implementation in public-law
relations.

It has been proven that the effectiveness of the implementation of the rule
of law depends on proper interaction among public authorities, the
independence of the judiciary, and the stability of legal regulation. Therefore,
the establishment of the rule of law as an institutional foundation of statehood
constitutes a necessary condition for ensuring human rights, strengthening
legality, and further development of Ukraine as a democratic state governed
by the rule of law.
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JIOKAJIBHA TTIPABOTBOPYICTBb OPTAHIB MICHEBOI'O

CAMOBPATYBAHHSA YKPATHA B YMOBAX BOEHHOT'O

CTAHY K BU3SHAYAJBHUM EJEMEHT ®OPMYBAHHS
MIJIITAPHOI'O MYHIIUITAJII3MY

Baiimyparos M. O., Kopman B. 5., Baiimypatos M. M.

BCTYIL
CTaHOBINICHHS, PO3BUTOK i BIOCKOHAICHHS B YKpaiHi CHCTEMH JIOKAJIBHOI
JIEMOKpatii y BHIVIIII MicIEBOro camMoBpsayBaHHS (mami — MCB), i

KOHCTHUTYIIIHHO-TIpaBoBa Jeramizamist (ctT. ct. 5, 7, 92, Po3min XI Koncrurymii
Vkpainn!), sika 3akpinuia ocoOJIMBHN KOHCTHTYIIAHUN CTATYC TEPUTOPIABHUX
JIOKaJbHUX JFOJICHKHX CIUTHHOTH (TepHTOopianbHuX rpoman /mami — TIY/), mo
BOJIOZIIFOTH A0COTIOTHUM MPABOM Ha CaMOOpIaHi3allito, 3 METOI0 CaMOCTIiHOTO abo
Yepe3 OpraHd MicIieBoro camoBpsiayBanHs (mam — OMCB) BupilieHHS MHUTaHD
MICIICBOTO 3HAYCHHs B Mekax KOHCTHTYINI Ta 3akoHIB YKpalHH, — CTajo
PEBOJIOLIHHOI0 TOMIE€I0 B JEPKABOTBOPYMX Ta INPABOTBOPYMX Mpolecax, 00
3HAMCHYBAJIO COOOIO 3aMOYaTKyBaHHs, (HOPMYBAHHS 1 peati3allifo (HeHOMEHOIOTIT
JIEMOKPATIYHOI NIPAaBOBOI Jep)kKaBHOCTI. [IprioMy, BapTO 3a3HAYMTH, IO CaMe B
mx npouecax iHctutyT MCB Bifirpae OCHOBOIOJIOXHY POJb — MO-TIEpILE, B
peanizartii KOHCTHTYHIFHIX TpaB, CBOOO i 000B’SI3KIB JIFOIMHH 1 TPOMaITHUHA, 00
came B Mexxax MCB mrozusa, i TpyIiu Ta acormiaril 3MiiCHIOIOTE CBiil JKUTTEBUIA
KT (JIFOTHHA), 200 IMKIT CBOTO iCHYBaHHS 1 (pyHKITIOHYBaHHS (TPYITH Ta acomiarii
JIIOZIMHK), a TakoX, no-apyre, came MCB Binirpae crpareriuHe 3Ha4eHHs y
CTBOpEHI KOHCTUTYIIHHO-TIPABOBOTO 1 MYHIIMITAIEHO-TIPABOBOTO  TIPOCTOPIB
JIOKQJIbHOT JIEMOKpaTii, SIK MPOCTOpPY CBOOOMM 1 TpaB JIFOJWHM, a TAKOXK
JIEMOKPAaTHYHUX MPOILECiB’, BITHOCHO YIPABINHHS JOKAIGHAMA i 3araabHO-
JIep>KaBHUMHU CTIpaBaMH, iX BUpIlIeHH: i GopMyBaHHs OpraHiB ImyOJIiYHOT BIIaay —
SK Iy OJII9HOI e KaBHOT, TAK I Iy OIiYHOI CAaMOBPSIHOI (MYHIIMIIATLHOL) BIAIH,
4yepe3 BUKOPUCTAHHsI BUOOPUHX 1 pehepeH lyMHHX TEXHOJIOTH.

! Koncrutyuist YKpainu: npuifasara ua 1stiii cecii BepxoBuoi Paxu Vkpainu 28 uepust
1996 poky. Binomocti BepxoBHoi Panu Ykpainu. 1996. Ne 30. Cr. 141.

2 BaiimypatoB M.O., Kopman B.5. TIpaBosuii mpocTip MiCIEBOrO caMOBpsAyBaHHS SK
€K3UCTCHIIMHNIA TpocTip iCHYBaHHS JIFOJMHH, il TpyHm Ta acomiamiii: 10 NUTaHHA NpO
(opmyBanus itoro BunoBux xapakrepuctuk. VI International Scientific and Practical Conference
«World science priorities», October 12 — 13, 2023, Vienna. Austria. P. 54-69.

? Baiimypatos M.O. MyHiuunanbHa Biiajia B CUCTeMi Iy GuiuHoi Biiaju B YKpaiHi B yMOBax
MyHiimnanbHoi pedopmu. Te3um koHbpepeHiii «MyHinunansHa pedopmMa B KOHTEKCTI
€BpoiHTerpanii YKpaiHu: Mo3uLis BiaJu, HAyKOBLIB, NPo(CHijoK Ta rpomanckkocti» (Kuis. 8
TpyAHs 2017 p.)- URL: https://www.researchgate.net/publication/
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B ocHogi nisimbHOCTI OMCB, 1110 110 CBO1H CYTi BUCTYTIAE K YITPABIiHCHKA
IISUTBHICTB, sIKa peati3yeThcsi B Mexax Tl B KOHTEKCTI pempe3eHTarii,
MIPEeCTaBHUIITBA, BUKOHAHHSI Ta BHUPIIICHHS iHTEpeciB ii JKUTETiB-UICHIB
TpOMagil — JIeKATh (PEHOMEHOJIOTIS JIOKAabHOI HOPMOTBOPYOCTI fK i
iHCTpyMeHTy, @m0  mo-miepmie,  ¢opmaiizye  BIaIHO-CAaMOBPSIIHI
MTOBHOBa)XEHHS TPOQIIEHUX OpraHiB Ta, MO-ApyTe, CHOpHUSE CHUHEpTizamii
JisIbHOCTI PO ITBHUX OpraHiB 3 ek3ucTeHUiitHuMY iHTepecamu TT. OTxe,
MOXKHa KoHcTatyBat, mo MCB ¢dakrtuuHo BucTynae sk (QyHAaMEHT
JIOKAJIBHOT JIeMOKpaTii (B yCBIIOMJIEHHI 1 pO3yMIHHI: a) CYKYIHOCTI
MIPaBOBIHOCHH, IO 3[1HCHIOIOTECS B Mexkax TT', a Takoxk IX JeMOKpaTH4IHOTO
XapakTepy, a TAKoK 0) CyKyIHOCTI MeXaHi3MiB JeMOKpaTn4Hoi B3aemonii TT'
Ta OpraHiB MyOJiyHOI caMOBpsIHOI (MYHIIMIIANBHOI) BiaaM), a JIOKaJbHA
HOPMOTBOPYICTh, CBOEK) YEPTOI0, — AK HOTO TONOBHUI iHCTpyMeHT*. OTiKe,
0e3 npaBa BHJAaBaTH BIACHI IpaBuiia IIOBEAIHKH, 110 OPTaHi3ylOTh JOKaIbHE
KHUTTS Ta BUPIMIYIOTh akTyanbHi nmutaHHS kuTTs TI Ta ii KuTemiB-wieHiB,
cama TT" He 3Morna 6 peaslbHO KEpyBAaTH CBOEIO KUTTEMISIIBHICTIO. 3BiICH
MOXKHa CTBEPIDKYBaTH, WO JIOKaJbHA HOPMOTBOPYICTH PO3YMIETBCS SIK
npouec, yepes akuil TI' pakTHIHO TepeTBOproe CBOT HaMaraHHs, MOTPEOH,
IHTEHIIi1, IHTepecH y I0pUANYHO 000B'sI3K0BI MpaBuia. [Ipuuomy, cy6’ektamMmu
JIOKQJILHOI HOPMOTBOPYOCTI — «TsrapsMm» Ii opraHizauii, 3AiiCHEHHS i
MPaKTHYHOI peaizalil BUCTYNaloTh CUILCHKI, CEJIMIIHI, MIChKI paay Ta IXHi
BUKOHABYi  KOMiTeTH, TOOTO  oOpraHd  ImyOJiyHOI  CaMOBpSIHOT
(MyHinUnaneHOi)  Bnagu. MeTow  JIOKaJbHOI ~ HOPMOTBOPYOCTi,  iX
TENICONIOTIYHOK JJOMIHAHTOI BHCTYIA€ BHPILICHHS IHTaHb MICLIEBOTO
3Ha4YeHHs (OnaroycTpiii, BHKOPHCTaHHA JIOKAbHOI IH(QPACTPYKTYpH Ta
MATPUMAaHHS 11 B cTa0UTFHOMY CTaHi eKcIDTyaTalii, HogaTku, MaifHo). [lpu
ObOMY BAapTO PO3YMITH, IO TPAaBOBUH CTATYC akTiB JIOKaJbHOI
HOPMOTBOPYOCTI € OTHO3HAYHO BU3HAYCHUM, — il aKTH BOJIOAIIOTH MEHIIIOK
IOPUINYHOKO CHIIOK0, aHIXK 3aKOHOJIaBYi aKTH JIEP)KaBH, — ajle THM He MEHILI, €
00OB'I3KOBUMHU B KOHTEKCTI CBO€ IOPHIMYHOI CHIIM JJIsi BUKOHAHHS Ha
KOHKpETHiil Tepuropii aepxaBu, TOOTO TepuTOpii Ha sKii icHye Ta
¢ynkiionye xoHkperna TI', BciMa cy0’ekTaMM MyHIIMITAIBHO-TIPABOBHX
BIJIHOCHH, 1[0 HA Hil TiFOTh.

323641183_MUNICIPALNA_VLADA_V_SISTEMI PUBLICNOI_VLADI V_UKRAINI V
_UMOVAH_MUNICIPALNOI REFORMI

4 Baitmypatos M., Kodman B., Bo6posruk JI. Mozeri (hopMu) 1eMOKpaTii (1eMOKpaTHIHOT
B3a€MOJIIi MK JIFOAMHOIO, TEPUTOPIATBHOI TPOMAJOI0 Ta MYHILIMIIAIEHOIO BIAJIOK) B MEXax
JIOKAJIBHOTO COILiyMy: Cy4acHi peaii Ta epCIeKTHBH. YKpPaiHCbKull Yaconuc KOHCMumyyitino2o
npasa.  2025. Ne 4. C.  82-105. URL:  https://www.constjournal.com/wp-
content/uploads/issues/2025-4/pdfs/S-mykhailo-baimuratov-borys-kofman-denys-bobrovnyk-
modeli-formy-demokratii-demokratychnoi-vzaiemodii-mizh-liudynoiu-terytorialnoiu.pdf
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OTKe, SAKIIO0 OCHOBOIIOJIOKHOIO MeTOI0 aismbHOocTi OMCB BiamosigHo 10
KOHCTUTYUIHHNX HacTaHOB (muB. cT. 140 Koncturymii Ykpainu) BHcTymae
BHpIIICHHS TUTAaHb MICIIEBOTO 3HAUCHHS (1me1e0102iuHull Kpumepiil — aBT.), B
iaTepecax TI Ta 1i wieHiB-XUTeINiB (bixegiopucmuunull Kpumepiii — aBT.), IO
ICHYIOTh Ha BIAMOBimHIN TepuTopii mep:kaBw, Ha skiii taka T icHye Ta
¢yHKUiOHYE  (mepumopianvHo-npocmoposuti  Kpumepiii ~ —  aBT.),
3a0e3rneuyrour  3IIMCHEHHS WIEHaMH CHUIBHOTH O KUTTEBOTO  LIUKITY
(exsucmenyitinuti kpumepiti — aBT.). OIHAK HAHBAXKIUBILIOK TEJICOJIOTIEIO
MCB 1a OMCB, 1o copmoBani TI" B pe3ysbrari JeMOKpaTUYHUX NPOLIETYP
Ta 3aCTOCYBaHHS MEXaHI3MIB JIEMOKDAaTHYHOTO MPU3HAYEHHS, BHCTYIAe
peaimizaiii KOHCTUTYIIMHMX TmpaB, CBOOOX 1 OOOB’SA3KIB IJIIOJUHH 1
rpoMajisiHUHA (npasopeanizayitinuii kpumepitl — aBT.), 60 came MCB 1 TI'
BUCTYTIA€ THM COLaIbHO-HOPMATHBHUM Ta TE€XHOJIOTIYHO-()yHKI[IOHAIBHIM
IIPOCTOPOM, € pealli3yeThCss KOHCTUTYLIHHO-TIPAaBOBHH 1 MyHIIUITAIbHO-
TIPaBOBUH CTATyCH JIOAUHU (cmamycHutl Kpumepiil — aBT.).

Ile nerepmiHOBaHe, MO-TEpIIe, mepumopiaroHum @akmopom, 60 came
TI, mo ¢yHKIiIOHYe Ha BIAMOBIAHIA TepHUTOpii, OAHOYACHO BHUCTYyIIA€E
MPUPOTHAM TEPUTOPIATEHIM ITIPOCTOPOM U BHHUKHEHHS, (OPMyBaHHS,
MPOsIBY 1 peaizaiii KOHKPETHOIO JIIOAMHOK ii SK3UCTCHIINHNX HaMaraHb,
norped, IHTeHUiH, iHTepeciB, (oOpMyBaHHsS AaTUTIONIB (TIOBEIIHKOBUX
HACTaHOB), SIKi BOHA NPOJYKY€E B paMKax CBOTO )KUTTEBOTO LIUKITY; O-APYTe,
coyianohum axkmopom, 60 Tineku TI' BUCTymae THUM BIAMOBIIHUM
colialbHAM CyOCTpaTOM, NI¢ 3a3HAYCHI KUTTEBI 3alUTU JIFOJAUHU MOXYTh
OyTH BHUpIOICHI BIAMOBIAHOI TEPUTOPIANFHOIO  CIIBHOTOK — 4Yepe3
(¢opMyBaHHS IHIWBIAyaIbHUX, TPYMOBHX 1 KOJCKTUBHHUX AaTHTIOIIB Ta
aHAJOTIYHUX HHUM TadiTyciB (popM coIiaNbHOI TpPaKTUKH), B SIKi BOHHU
TpaHC(HOPMYIOTECS B TPOIECi CBOET peaizalii; MO-TPeTe, acoyiamueHuM
¢axmopom, 00 HaBEJICHI JKUTTEBI 3aIIUTH JTFOAWHH B pamkax TT" MoxxyTb OyTn
BHpIIICH] TiIbKU KOJEKTHBHUM NUIIXOM. Bci HaBelleHi BHINE MPOLECH, TO-
YeTBEpTE, CYNPOBODKYIOThCS 1 3a0e3MeuyroThCsl BEJIMKOK  KiJIBKICTIO
IHIUBIlyalbHUX, TPYHOBUX Ta KOJEKTUBHHX (OPM KOHCTUTYLIHHOI Ta
MYHIIMIIAIBHOT CBIZIOMOCTI (IIPaBOCBIIOMOCTI), 0 (pakTHYHO W CKIaJaloTh
COLIIANTbHO-TICUXOJIOTIYHUH 1 COLIaIbHO-TICUXIUYHUKA (YHAaMEHT JepXaBu i
JIOKAJIbHUX COIIYMIB (TEPUTOPIAIbHUX JIOKATbHHUX JFOJACHKHUX CIIBHOT —
TI), mo ¢yHKIioHyoTh Ha ii Teputopii (gaxkmop roncmumyyitinoi /
MyHiyunanbHoi  cgidomocmi), Ta BiJUOBITHHAM YHHOM JIETCPMIHYIOTh
BUHHUKHEHHS, (OpPMYyBaHHs, ICHyBaHHS, PO3BUTOK 1 BIOCKOHAJEHHS
aHaoriyHuX (IHIUBIyIbHUX, TPYIIOBUX Ta KOJIEKTHBHUX) (GOPM COLialIbHOT
nicuxonorii (ncuxonoeiunuii ¢hakmop), MO OOYMOBIIOIOTh, CTUMYJIIOIOTb,
aKTHBI3yIOTh, ONITUMI3YIOTh BiIIOBIHI ()OPMH HOBENIHKH JIOJIUHY, ii TPy
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Ta acoIfiamiii B TOBCAKACHHOMY JIOKQIbHOMY J>KHTTi, IO BiJIOBiNalOThH
MIPaBOBUM HACTAHOBAM Ta LIHHOCTSIM COIIyMY.

3Bizcu 00’ekTHBHO 3pocTtae morpeda B iHPOPMALiIHHO-TIPABOBOMY
CYTIPOBO/KCHHI ¥ 3a0e3medenHi moauan-wieHa TI, iX rpym Ta acomiamiit
oo ix mpas, cBOOO i 000B’SI3KIB, M0 MOXKYTh 3a0e3neunT came OMCB,
SK HAaHOMIDKYMKA MO JIOAWHU piBeHb MyOmiyHOi Bmagm — IyOiidHOl
CaMOBPSIIHOT (MyHIIMIIATBHOT) BIIAAU (cynposooarcysanvruii i
3abesneuyiouuil paxmopu), skuii HopMyeThes 0€3MOCcepeIHFO HACCICHHIM
Ha JIOKaJIbHOMY piBHI (DyHKIIOHYBaHHs cOLiyMy (3a paxyHOK BHOOPYHMX
npoueayp abo 3  BUKOPHCTaHHSAM  MEXaHi3MIB  JIEMOKpPaTHYHOTO
NIPU3HAYCHHS), BUPAKa€ MOro KOJICKTHBHI 1HTEpecH, i€ Bia WOro iMeHi Ta
CKEpOBYE BCIO CBOIO IiSJIbHICTH Ha 3aJOBOJICHHS HOro mnortped uepes
BHpIIICHHS MATaHb MiCIIEBOTO 3HAYCHHS (3MiCMOBHO-0IANbHICHULL (haKmop),
IO BiZOOpaXKalOTh TMHTAHHA CK3UCTCHLIIHOrO XapakTepy CTOCOBHO
cTabiIpHOTO 1 ONTHMANBHOTO iCHYBaHHS Ta (pyHKIIOHYBaHHA K camoi 1T,
Tak ¥ 11 KuUTeNiB-wIeHIB TpoMaau (paxmop coyiarbHO-ONMUMALbHOT
cmabinbrocmi).

Bapto 3a3HaunTH, 0 HaBelIeHI KpuTepii Ta pakTopu abo MOCIITIOIOTHCS,
a0o cabmaroTh, a00 HIBEJIOIOTHCS B YMOBaX POCIHCHKO-YKpaiHChKOI BilHH,
KOJIM BEKTOpP KOMITETEHIIHHIX noBHOBakeHb OMCB CyTTEBO 3MIHIOETHCS B
0ik 3a0e3meycHHs OC3MEKOBHX 1 MUITAPHUX AaCHEKTIB MOBCAKACHHOI
xuttenisnpHocti T Ta ¢aktnyHoro ¢opmyBanHs OJOKYy OKpeMHX 1
0COBIMBYX TIOBHOBAXKEHb, 10 CKIANAIOTE T. 3B. MUTITAPHUI MyHIiIUIATI3M?.
A BKa3zaHI TeHIEHLIi CyTTE€BO BIUIMBAIOTH Ha JIOKaJbHY HOPMOTBOPYICTb,
CYTTEBO TPAaHCHOPMYIOTH i BJOCKOHATIOIOTH i, CTBOPIOIOYH BIIIOBIAHY 1
SKICHO HOBY OpraHi3allifHO-HOPMATHUBHY MOJETh  (PYHKIIOHYBaHHS
po¢iIbHOT (HEeHOMEHOJIOTIi B eKCTpAaOpANHAPHUX YMOBaxX (DYHKITIOHYBaHHS
JIepKaBHOCTI.

OTtxe, (EHOMEHOJOTiS JIOKAIFHOI HOPMOTBOPYOCTI B 1 3MiCTOBHO-
LJILOBOMY YCBIJIOMIICHHI, PO3yMiHHI 1 peaizalii, mo-nepiie, CkepoBaHa Ha
ONTHMI3allio HaBeJeHUX KpuTepiiB aisuibHocTi OMCB uepes ix peasizaiiito B
npodinbHIN MisSUIHOCTI; NO-IpyTe, HAa BpaxyBaHHs MepepaxoBaHuX (akTopiB
nismbHocti OMCB  uwepe3 iX BTiIeHHs B oprasizamii  npodiibHOT
HOPMOTBOPYOCTI; IO-TPETE, HA BUPIILICHHS 3aBJaHb, WO 3adiKcoBaHi y
BUIJISIII KOMIIETEHIIHHUX moBHOBaxkeHh OMCB depe3 BimoOpakeHHS
BIZMOBIHUX cdep iX peanizanii y JOKaJIbHIH HOPMOTBOPUYOCTI; O-4ETBEPTE,
CHpsIMOBaHI Ha CYTTEBY TpaHc(opMalilo i BIIOCKOHAJICHHS, B OCOOJMBHX,

° Baiimypato M. O., Kodpman B. SI. Minitapuuii MyHinunagism: JOKTpUHATbHA i€s 4K
o0'ekTuBHI moTpeda Ta HEoOXimHicTh. [Ipago Vxpainu. 2024. Ne 6. C. 38-60. URL:
http://jnas.nbuv.gov.ua/article/UJRN-0001503974
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€KCTpaOpAMHAPHUX yMOBax (YHKIIOHYBaHHS JEp>KaBHOCTi, OCOOJHMBO B
KOHTEKCTyami3amii (QOpMyBaHHS MilimapHo2o MyHiyunanismy, TOOTO
(opMyBaHHS OKpPEMOTo OJIOKY OpTraHi3allifHHX i Ta KOMIETEHIIHHUX
moBHOBakeHb OMCB, mo peani3yrorbcss HIMH a00 B yMOBaxX BO€HHOTO
cTaHy, abo BiifHH, 200 OyIb-SIKOTO IHIIOTO CTaHy, IO 3arPOXKy€E CYBEPEHITETY,
TepUTOpiaNBbHIH HiJiCHOCTI Aep>kaBu a0o ii HamioHaNBHIM Oe3merti.

Buxonsuu 3 Toro, mo OMCB ¢yHKIIOHYIOTE Ta JiIOTH Y NPaBOBOMY
npocropi, 1o 0a3yeTbes, MO-Teplle, Ha KOHCTHTYLIMHHX HacTaHOBax
npodiJbHOTO  XapakTepy, HO-Apyre, Ha  HOpMax  HalliOHAJIBHOTO
3aKOHOJIAaBCTBA B IIMPOKOMY HOr0 po3yMiHHI (3aKOHHM 1 MiZ3aKOHHI IPaBOBi
aKTH), IO perjJaMeHTyroTh pi3Hi acnektn MCB, mpaBoBuii craryc ioro
cy0’exTiB Ta opraHiB, komnereHuito OMCB y pi3HuX cdepax cycrniibHOTO
KHUTTS; TO-TPETe, HAa HOPMax MDKHApOJHHX JOTOBOPIB YKpaiHH, IO
CTaHOBJIATH MIXXHAPOIHO-TIPABOBi 3000B’s3aHHS JCpKaBU BITHOCHO Pi3HUX
ACTIeKTIB CTAHOBIICHHS 1 PO3BUTKY JOKAJIbHOI NEMOKpaTii, sKi Mmicis
3aBepIICHHS KOHCTUTYIIMHHUX IMIUIEMEHTAllifHUX mporexyp (amB. cT. 9
Konctutynii Ykpainu) merami3yloTsCs K HOPMH HAliOHAJHHHUX MOTOYHHIX
3aKOHIB; IT0-4ETBEpPTE, HA NMPABOBHX HOPMax JIOKAIbHOI Aii (BKIIOYArOUH
crarytd TT'), HopMaTuBHUN MacuB SIKUX (OPMYETHCS MPEACTABHUIILKUMH 1
BukoHaBunMu OMCB; no-mr’site, Ha TOKYMEHTaX, 10 MPUHHATI B pe3yJIbTaTi
MicueBux pedepeHIyMIB Ta sKi 3TiJHO 13 3aKOHOJABCTBOM HE MOTPEOYyIOTh
JIOaTKOBOTO 3aTBEP/DKEHHS Ta IiUITaloTh OE3M0CEPEeIHbO BUKOHAHHIO
OMCB, - mnpobineMaTHka NHpPaBOBOIO CYIPOBOJDKEHHsS 1 3a0e3nedyeHHs
moBeiHKY xuteniB-wieHiB T Ta 11 Mogudikamii BiAMOBIAHO A0 HACTAHOB i
NIPUNKCIB TIpaBa 4Yepe3 BUKOPHCTAHHS 1 3aCTOCYBaHHS (EHOMEHOJIOTI]
JIOKaJbHOI HOPMOTBOPYOCTI, peduiekcii i ¢ikcamii i HacTaHOB, — BHCTyMAe
OJIHUM i3 HaHaKTyalbHIMHX HApsMiB gisiibHOCTI OMCB.

1. IIpobaemMaTHKAa JTOKAJIBHOI IPABOTBOPYOCTi (HOPMOTBOPYOCTI)
Ta ii JOKTPHHAJLHO-TeOpeTHYHe 3a0e3neyeHHsI B YKpaiHi

Bapro 3a3HauuTH, 1O TOHMTaHHSA  JIOKAJBHOI  MPaBOTBOPYOCTI
(HopMoTBOpUOCTI) € (DyHZAMEHTAILHUMH JJISI  YKPAITHCBKOI  IIKOJIH
aJIMIHICTPaTHBHOTO, TPYAOBOIO Ta MYyHIIMMNaibHOro mpasa. Ll Temaruka
(aKTUYHO OXOIUIIOE CTBOPEHHS IIOJO PO3POOKH IMPOEKTIB, MPUHHATTS Ta
Jleramizanii HOpMaTUBHO-TIPABOBHUX AaKTiB, II0 MICTATH BiIMOBIIHI IpaBHiIa
MOBEMIHKM, SAKI JIIOTh BCEPENWHI Oprasizaiiif, MiINpHEMCTB Ta
TEPUTOPIATEHUX IPOMAI.

Baromuii BHECOK y JOCIiKEHHS 11i€l MpoOiIeM B MeXaxX TPYAOBOTO Ta
TOCIIOJIapChKOTO TpaBa, JIe JIOKaJlbHa HOPMOTBOPYICTH PO3TIISAAETHCS SIK
IHCTpYMEHT pEeTYJIIOBaHHS BIHOCMH MDK pOOOTOAABIEM 1 IPaliBHUKOM
Brecnu I1./1. [lunumneHko, mo € 0HIM i3 KIIFOYOBUX JOCHiTHHKIB IIPAaBOBOTO
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pETYIIOBaHHS Tpalli Ta JOKAIBHUX aKTiB Ha mianpueMcTBax; B.B. XXepnakos
— ¢axiBemp y raxysi TPyIOBOTO IpaBa, SKHH aHAJi3yBaB MIPABOBY MPHUPOIY
JokanbHUX HOpM; M.I. [HIINH, 1110 JOCTIKY€E IpaBOBE PETYIIOBAHHS IIpalli B
Cy4YacHHX yMOBaXx, 30KpeMa aKTH JIOKaJIbHOTO XapakTepy.

BitumsHsaHI  BYeHI-HOCTHIMHUKHA B cdepi amMmiHICTpaTHBHOrO Ta
MYHIIUTIAJIFHOTO TIpaBa B OCHOBHOMY 30CEpeKEHI Ha HOPMOTBOPYOCTI
OpraHiB MiICLEBOTO CaMOBpsIyBaHHA Ta JAEpKaBHUX YyCTaHOB. Tak,
FO.I1. BuTsk — KiacuK yKpaiHCBKOTO aIMiHICTPATHBHOTO MIpaBa, JOCIIKYBaB
YIPaBIIHCBKI acmekTh HopMmoTBopuocti; B.B. KoneWunkos, 3aiimaBcs
3arajpHOIO TEOPI€I0 MpaBa, 30KpeMa MUTAaHHAMH JEJIEeroBaHol Ta JIOKaIbHOT
HOpPMOTBOpUOCTi; cBoeto ueproto, H.O. Kaminceka, aeTanpHO BHBYaia
MicueBy (MYHIIMIAIbHY) HOPMOTBOPYICTH y KOHTEKCTI €BPONEHCHKHX
CTaHJAPTIB.

QaxiBii B cepi 3arampHOi Teopii MpaBa BHUBYAIOTH CaMy IPHUPOIY
«JIOKJIIFHOTO TIpaBa» SK OCOOJMBOTO [pKepena ropucipyneHmii. Tak,
H.M. IlapxoMeHKO € aBTOPKOIO TPYHTOBHHX Mpalb Ipo JHKepesa Ipasa, Je
JIOKaJbHI aKTH BHUILIEHI K okpeMuit 00'ekt; JI.A. JIyup, gociimkye mpaBoBi
CHCTEeMHM Ta Miclle B HHX JIOKaJbHHX HOPMAaTUBHHX CTPYKTYp;
P.B. YopHonyupkuii mociimkye (HEHOMEHOIOTI0 HOPMOIPOEKTYBAaHHS B
KOHCTHUTYLIITHOMY IpaBi Iep>KaBH, 110 MAa€ BU3HAYaJIbHO-CYTTEBUI BIUIMB Ha
IHIII rajry3i HaliOHAJIILHOTO MPaBa 1 3aKOHO/IABCTRA.

KiroyoBumMH — acnekTaMu  JIOCHIJDKEHb  HaBEJICHHX  IPEICTaBHUKIB
JOKTPHHHU BUCTYIAIOTh EHOMEHOJIOTIT FOPUIUYHOT CHUJIH: MEXI1 Y3TO/KEHHS
JOKIBHUX aKTiB 13 JIepKaBHUMH 3aKOHAMM; CYO’€KTH JIOKJIBHOI
HOPMOTBOPYOCTI: XTO caMe Ma€ IpaBO NPUHMAaTH Taki HOPMH (IUPEKTOPH,
pany, KOJIEKTHBH); TTMTAHHS IPOLIEAYPH: TIOPSIO0K PO3pOOKH, 0OTOBOPEHHS Ta
MPUHHATTS BHYTPIIIHIX PETJIAMEHTIB 1 CTaTyTiB.

Pazom 3 THM, HEOOXiZHO 3a3HAYWTH, [0 NPOOJIEMATHKA JIOKAJIbHOI
HOPMOTBOPYOCTI, IO 3MiiCHIOEThCcS opraHamu MCB B excTpaopanHapHUX
yMOBax iCHyBaHHS 1 ()YHKI[IOHYBaHHSI Jep>KaBHOCTI, BKJIFOUAIOUU i YMOBHU
POCIHCHKO-YKPAiHCHKOT BIWHH, 3HAXOAMUTHCS JIMIIE HA MOYATKOBOMY ETarli.
CytreBuif BHecok B 1i po3pobky BHeciim M.O. Baiimyparos,
M.M. BaiimypatoB, O.B. Bbaranos, O.M. bopucmnasceka, b.5. Kodman,
B.C. Kyiibiga Tomio. Asie BpaxoByroud TOH (hakT, MO0 came JIOKaJibHA
HOPMOTBOPYICTh JIEKHUTh B OCHOBI BHHHUKHEHHS, (POPMyBaHHSA i PO3BHTKY
MUTITAPHOTO MYHIIUIIANI3MY, 11 Tpo0iIeMaTnKa IpOoAOBKYy€e HAOMPATH CBOIO
HAaYKOBY 1 IIPAaKCEOJIOTIYHY aKTyaJbHICTb Ta MEPCIEKTUBHY BAXJIMBICTD, IO
JeTepMiHye i MoJanbIINi HayKOBHIl aHaii3, MEPCIEKTHBHI JOKTPHHAIBHI
JOCITIKEHHS 3 METOIO il BiMOBIAHOTO CYNPOBODKEHHS 1 3a0e31e4eHHs.
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2. IToHATTHA JOKATbHOI HOPMOTBOPYOCTI

Hus  ycBimomieHHS 1 po3yMmiHHA  (peHOMEHOJOTii  JOKaIBHOL
HOPMOTBOPYOCTI KPHTHYHO BAXJIMBUM € BH3HA4YCHHA 11 AediHITHBHOI
XapaKTepUCTHKH, a TAKOXK POJIi 1 3HAYSHHS IS CTaOIIBPHOTO 1 OITHMAIIEHOTO
¢ynkuionyBanss 1T, mo posymieTscs gepes ninboBy AismbHiCTE OMCB, sxa
CKepOBaHa Ha peaji3alifo iX KOMIETEHIIIHHUX ITOBHOBAXXECHb IIOJ0
CTBOpEHHS, OpraHizauii Ta (QYHKIIOHYBaHHS  IOBCSKICHHOTO  Ta
MIEPCIIEKTUBHOTO )KUTTEBOTO MPOCTOPY KUTEIIB-YICHIB TPOMAJIH.

BapTo 3a3HauuTH, 1m0 B CYyYacHIl MOPUAWYHINA JITEpaTypi HE IiCHYE
€/IMHOTO, 3araJbHOBU3HAHOTO CEpeJ IPaBO3HABIIB — MPEACTaBHUKIB
JOKTPUHU 1 (haxiBUiB-IPaKTHKIB, BU3HAUEHHS IOHATTS HOPMOTBOPYOCTI,
TOMy IO IsI KaTeropis XapaKTepu3yeTbCs HE TUIBKM BiJIIOBIJHOIO
CKIIAMHICTIO Ta €MHICTIO, ame # 0Oarato)akTOpPHICTIO COIiaIbHO-
(YHKIIOHATHHAX 1 TEXHOJOTIYHUX MiIXOIB, IO JETEPMIHYIOTH 11 Cy0’ €KTHO-
00’€KTHHH CKJIaJ, TMpeAMETHY 3MIiCTOBHICTh, a TaKOX piBHI (hopMyBaHHS,
moOymoBH i peamizamii. Came TOMY, IIPH CHCTEMHOMY TOCIIKCHHI MTUTaHHS
mpo (GopMyBaHHS i CTBOPEHHS HOPMH IpaBa, (opmaiizallii 3MiCTOBHOTO
«HAIIOBHEHHS» HOPMATHBHOTO NIPABOBOTO akTy, ()OPMyBaHHS BiATIOBITHHX
Mojeneld  MpoQiIbHOrO  CHPSIMyBaHHS  TOIIO, BHUKOPHCTOBYIOTBCS 1
3aCTOCOBYIOTbCS Yy JEAKHMX BHUNAAKaX Taki TepMiHHM, a (akTHYHO
TEPMIHOCHCTEMHM, «IIPABOTBOPYICTE»® 1 «3aKOHOTBOPUICTH»’, a TaKOXK
«TIPaBOYTBOPEHHs»® K CHHOHIMK’.

VY 1poMy 3B'SI3KYy aKTyalli3yeThCsA PO3IIIAA OCHOBHHUX JOKTPHHAIBHUX
MiAXO/IB, MO ICHYIOTh y HOPUAWYHIA Haymi, 30KpeMa y Teopii mpasa i
JepKaBH, OO PO3YMIHHSA 1 PO3KPHUTTSA CYTHOCTI, pOJi 1 3HAYCHHA NaHHUX
MIPAaBOBUX TOHSTE.

Tak, Ha OyMKy BiT4m3HsHOTO nociimauka FO.M. O6opotoBa, sKuit
BHKOPHCTOBYBAB CETperamiiHUi MiIXil, B FOPUCIPYICHIIT MUTAHHSI PO
(opMyBaHH: IpaBa, y pe3yJIbTaTi SIKOTO B 1i09Y IIPAaBOBY CUCTEMY BBOJSTHCS
HOBi (3MIHIOIOTBCS YU CKAaCOBYIOTHCS) IIPaBOBI HOPMH, TpaauIiiHO
PO3MEXKOBYETBCSI Ha JIBl CKJIAZIOBI: a) coliayibHi mporeck (opMyBaHHS IpaBa
(imaxure mpaBoyTBOpPEHHS) i 6) IPAaBOTBOPUICTS (iHAKIIE HOPMOTBOPYICTH) P,

¢ O6opotos FO.M. Teopis nepxasu i mpasa (IparMaTUYHUI Kypc): eK3aMeHalliiHuii
noBigauK. Oneca: FOpuanuna niteparypa, 2006. C. 75-76. (184 c.).

7 T'ycape C. JI. Teopis mpaBa i nepxapu: Hapuanbhmit moci6muk / C. JI. T'ycapes,
A. 0. Omiiinuk, O. JI. Cnrocapenko. KuiB: Beeykpaincbka acomiarnist BugaBuiB «IIpaBoBa
enHicThy, 2008. C. 131-132. (270 ¢.)

8 KpectoBchka H.M., Marseesa JI.I. Teopis mepsxaBu i mpasa: Enementapmuii Kypc.
Bunanns apyre. Xapkis: TOB «Ogmicceit», 2008. C. 221-222. (432 ¢.)

° Ckakyn, O. @. Teopis mepkaBu i npasa [Tekcr]: migpydHuk. 2-e BHIQHHS. XapKiB:
Komucym, 2005. C. 468-470. (656 c.)

10 O6opotos FO.M. Teopis nepxaBu i TpaBa (IparMaTUHHUE Kypc): eK3aMeHallifHuit
noBigauk. Oneca: FOpuanuna mitepatypa, 2006. C. 75-76. (184 c.).
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Bimoma ykpainchka mpaBo3HaBuild B.B. JlymdeHko y CBOiX HAayKOBHX
npamsx ', posragac peHOMEH IPaBOYTBOPEHHS HE MPOCTO SK TEXHIYHUN
(TeXHONOTIYHM) TpoOLeC HaNMCaHHSA 3aKOHIB, a K TIHOOKHUit
COMLIOKYJIBTYPHUH Ta aHTPONOJIOTIUHNHA PpeHoMeH. J[o KIFOYOBUX acCHeKTiB il
MiAXOMy 10 BU3HAYEHHS, POJIi Ta 3HAYCHHSA IPAaBOYTBOPECHHS BiTHOCHUTHCS ii
BU3HAYCHHS, 1[0 HOCUTH CUCTeMHHH 1 KOMIIEKCHHI XapakTep, a came:

ITpaBOYTBOpEHHS, SIK CKIIaIHUH, 6aratoacreKTHH mpouec '

A) BHUXOJWTH 32 MEXI JCpKaBU: [I¢ HE JIUINEC IISUTBHICTH JCpPKABHUX
opraHiB (IpaBOTBOPYICTH), a i CTUXiliHE BHHUKHEHHS INPAaBOBHX HOPM Yy
CYCHINBCTBI (noaicyd ’exmuuil acnekm — aBT.);

B) € ¢dopmoro o0’ektuBamii mpaBa: TOOTO, CIIOCTEPIra€ThCsl MPOLEC
MIEPETBOPEHHSI  COLIANbHUX TOTped Ta imeil  chpaBeUIMBOCTI  y
3arabHOOOOB'SI3KOBI TMpaBWiIa TOBEIIHKH (COYianbHO-IHmMepnpemayiunul
acnexm — aBT.);

B) Mae aHTpOIONOTiYHUK XapakTep: TOOTO, IEHTPOM MPaBOYTBOPESHHS,
Horo «ab(oro i OMEroro», a TakokK OeHediIiapoM BUCTYTIAE JIFOIHA, 11 IpaBa
Ta IIHHOCTi, fKi MaroTh OyTH BH3HaHI Ta 3aKpillicHi (akciono2iuHo-
SYMAHICIMUYHUIL acnekm — aBT.).

Buznauaroun poxnp npaBoyTBopenHsi, B.B. Jlyauenko migkpeciioe, 1o
MPAaBOYTBOPEHHSI BHKOHYE JIEKUIbKAa KPUTHYHUX (QYHKLIH y cyd4acHOMY
CYyCIJIBbCTBI, a came:

A) Jleritumanis IiHHOCTEH: TOOTO, BOHO MNEPEBOAUTH MOpabHI Ta
JYXOBHI I[IHHOCTI HapoXy y IOPUAMYHY IUIOIMHY (aKcionoziyna @Qynxyis —
aBT.);

b) Apanramis mo rminobamizamii: BapTo pO3YMITH, IO CydYacHe
MIPaBOYTBOPEHHS Ma€ THYYKE pearyBaTd Ha TJI00abHI BUKIUKH (€KOJOTIYHI,
IUQPOBi, MONITHYHI), 30epiraroudl NPy FOMY HANiOHANBHY iJCHTUYHICTH
(enobanizayiiino-adanmayitina ¢yyHKyisi — aBT.);

B) KomyHnikatuBHa OYHKIiA: [eH TpoIec BHUCTYNAE ialoTOM MiX
JICPIKABOIO Ta IPOMaJITHCHKHUM CYCHIILCTBOM I[0JIO TOTO, SIKUMU MaloTh OyTH
«mpaswuia rpu»' 4 (konabopayiiino-inmepcyb 'ckmuena Qynxyis — asr.).

Otxe, y KoHTeKcTi (imocodii mpaa B. B. JlyaueHko Bumiisie Taxi
OCHOBHI HAIIPSAMM 3HAYEHHS LILOTO pouecy':

"' Jlymuenko B.B. Tpaauiis NpaBOBOrO pO3BHTKY: IUIIOPATi3M MPaBOBUX BYEHb:

MoHorpadis. Oneca: IOpummdna nitepatypa, 2006. C. 75-76. (304 c.).

12 lynuenko B.B. ITpaBoyTBOpeHHs 5K 00’€KT 3arajbHOTEOPETUHHOTO aHamisy. Haykosi
npayi Hayionanvrozo ynieepcumemy « Odecvka wopuouyna akademisy. 2005. Tom 4. C. 50-57.

1 Tam camo. C. 51-52.

14 Jlymuenko B.B. ITpaBoyTBOpeHHs 5K 00’€KT 3arajbHOTEOPETUHHOTO aHanisy. Haykosi
npayi Hayionanvrozo ynieepcumemy « Odecvra opuduuna akademiay. 2005. Tom 4. C. 54.

' Tam camo. C. 55.
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A) 3abesnedyeHHs] TpaB JIOAUHHW: Yepe3 YCBIIOMIICHHS 1 PO3YMiHHS
OCHOBHOT'O 3aBJaHHS CYYacHOTO NPaBOYTBOPEHHS — CTBOPEHHS MEXaHi3MiB
3aXHUCTy TiOHOCTI Ta CBOOOAM OCOOWCTOCTI (2ymanicmuyHo-eymaHimapHuu
npiopumem — aBT.);

B) [IpaBoBwmii murropaitizM: depes3 akIeHTyallilo MPaBOTBOPUICTIO YBaryu Ha
TOMY, IO TIPAaBOYTBOPEHHS [O3BOJISE€ CIIBICHYBaTH pPIi3HHM IIPaBOBHM
TpaguuisM (HanpuKIajd, 3axifHii Ta CXigHid) y MeXaX €JHHOTO IPaBOBOTO
nouns (npiopumem susHanus bazamoacnekmHocmi — aBT.);

B) Crabimizaniss cycmiibcTBa:  pO3YMIHHA  TOro, IO  SIKiCHE
MIPaBOYTBOPEHHS 3MEHIITY€ KOH(IIIKTHICTb, OCKIJIBKM HOPMH, 110 BUHUKAIOTh
NPUPOJHUM IIUIAXOM, CHPHUHMAIOTBCS CYCIIUIBCTBOM SIK  CIpaBeUINBI
(npiopumem u3nanusa pe3unbeHmHocmi — aBT.).

JokTprHANBEHA TO3UIIs BiTYM3HAHOTO Aociiganka A.FO. OmiifHuka, 1mo
XapakTepu3yeThes (YHKIIOHATBHO-IMHAMIYHAM MiIX0I0M, 0a3yeTbcs Ha
YITKOMY PO3YMiHHI TOTO, IO TEPMiH IPABOYTBOPEHHS OXOIUTIOE CBOIM
3MICTOM TIPOIIECH BHWHUKHEHHA 1 (PYHKIIOHYBaHHSA TpaBa (OuHamiuHuu
acnekm — aBT.), HOTO (YHKIIOHYBaHHA y (DikcoBaHHX i He(ikcoBaHHUX (HE
iHcTHTYHIOHANPHUX) (opmax (acnekm ¢opmanizayii — aBT.). Takox
HaBEJCHUI1 aBTOp aKIEHTYE yBary Ha TOMY, LIO B MOHSTTS PAaBOYTBOPEHHS
y CHCTEMHO-KOMIUIEKCHOMY PO3yMiHHI (coyianbHo-ginocopcokuii acnexm —
aBT.) BKJIFOUAETHCS: (DOPMYBAHHS CTIHKUX COIIaJbHUX 3B'SI3KIB MIXK YICHAMH
CyCIHJIbCTBA Ta iX 00'€HAHHSAMH Ha MIiJCTaBI O0'€KTUBHHX MOJJIMBOCTECH
CHiBICHYBaHHs (coyiaibHO-acoyiamusHuil pakmop — aBT.), y pe3yIbTaTi 40ro
MiX HUMH PO3NOJUITIOTECS B3a€MHI MpaBa Ta 0OOB'S3KH (HE FOPUANIHOTO
MTOXOJKEHHS) (bixesiopucmuynuii oakmop — aBT.); PETPAHCIIALIS MOJaeIen
LbOr0 3B'A3Ky B cepy NpaBoBOi periiaMeHTalil IUIIXOM HepeKiany ix Ha
MOBY IOpUIMYHHX HOPMATHBIB Ta HaJaHHA iM 3araJbHOO0OB'S3KOBOTIO,
JIepKAaBHO-BJIHOTO Xapaktepy (HopmamuseHo-necanizayitinuii gakmop —
aBT.); BTUICHHS MIPAaBOBHX MIPUHIIHITIB, TPABHJI OBEAIHKH Y B3a€EMOBITHOCHHH
IHAMBIIB, 110 HAJAE MM 3B'13KaM OLITBIIOI CTAOIIBHOCTI, YIOPSIKOBAHOCTI
Ta 3aXMILEHOCTI '® (Hopmamueno-nezimumayiinuii pakmop — aBT.).

CBO€10 4eproro, Ha IyMKY BITUM3HSIHOI NOCITIJHMII, akajeMika Ipasa
O.®. CkakyH, 10 CHOBIIYE  COYIAIbHO-Y3A2ANbHIOIOUUL  NIOXIO,
MIPaBOYTBOPEHHS: a) 11e BCi (hOpMHU i 3aCO0M BUHUKHEHHSI, PO3BUTKY 1 3MIHU
mpaBa, y TOMYy YHCIi 1 TPaBOTBOPYOCTi; 0) [e CKIATHWKA 1 TpUBaIMi
GaratoakTOpHUH CTUXIHHMH coliaJbHUN Tpolec; B) BiOyBaeTbcs 3a
PaxyHOK BHYTPIIIHIX PeCcypciB CyCHUIbCTBA Yepe3 PUTMIUHI IMITYJIbCH BOJI 1
MOPSIIKY, IO BPiBHOB@XXYIOTh, IOIOBHIOIOTH OJWH OJHOTO N OJHOYACHO

16 T'ycapes C. JI. Teopis mpasa i mepxapu: Hapuambuuii mociommk / C. JI. T'ycapes,
A. 0. Omiiinuk, O. JI. Carocapenko. KuiB: Beeykpaincbka acomianist BugaBuiB «IIpaBoBa
ennicTey, 2008. C. 131.
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aKTUBI3YIOTh Yy Iill B3aEMOJIii pyX IO CTaHy MPaBOTBOPHYOCTI; I')Ile CKIaI0Ba
YacTHHA MeXaHi3My IIPaBOBOTO PETyIIOBaHHS, Oe3 AKOi HE 3'ABIATHCS Ha CBIT
HOPMH IIpaBa, CIPAMOBaHi Ha PETYIIIOBaHHs CYCHUILHAX BigHOCHH'.

Bimomuit pansHcbkuii Teopetuk mpaBa C.C. AnekceeB, TOBOPSYH TPO
MEXaHI3M TIPaBOBOTO PETYJIOBAaHHA 1 pPO3YMIIOWH HOTO B IIHPOKOMY
BHU3HAYCHHI, 3a3Ha4yaB, IO SBUINA TPaBOBOI IiiicHOCTI (mii B oOmacti
MIPaBOTBOPYOCTI, aKTH IO peaji3alii IOPUANYHUX HOPM) BPaxOBYIOTHCS B
NpaBOBOMY PperyJIOBaHHI, BKJIOYAOThCA B J0  #oro Mexasismy'®
(makpopezynsmuenull acnexkm — apT.).

1. Teoperuk nepkaBu i mpasa 3 MongoBu B.B. IBanoB, cnoBizyroun
TEXHOJIOTIYHUI  (omepauiiHO-NPONENYPHUIA) MigXiA, CTBEPIIKYE, IIO
HOPMOTBOPYICTh € KOMIUICKCOM 3IIHCHEHHs NMEBHHUX OIepaliil 3a MeBHUMHU
MeTomaMH Ha TeBHHMX cramisx'’. BiH 3a3Hauae, 1o HEoOXimHICTH
PO3MEXYBaHHS  IIPAaBOYTBOPEHHS 1  TNPaBOTBOPYOCTI  BU3HAYAETHCS
ICHYBaHHSIM KOpPJOHY MDK CTHXIMHHMH 1 HitecnpsMoBaHHM (OQiIiifHIM)
PYXOM MpaBOBUX i€l y HampsAMKy Oo(OpMIICHHS MoJeneld MOBOKCHHS Y
(Gopmi Cy0'eKTMBHHX IIpaB 1 FOPUOMYHHX OOOB'3KiB>’ (mexnonoziumno-
NPUKOPOOHHUIL ACNeKM — aBT.).

Otxe, HasBHICTh PI3HUX JOKTPHUHAIBHHUX MIIXOJIB, IO JETEpPMiHOBaHA
ineHTu(diKaifHUMKU O3HAKaMH B METOJOJIOTIYHHX MpPIOpUTETax iX aBTOPIB,
HarJSHO CBIMYMTH HPO Te, IO NpoOJieMa HOPMOTBOPYOCTI € HE TIIbKU
CKJIaJIHOMO, ajie W Mae OaratopiBHeBHil xapakTep. B npoMy acrekTi BeabMu
MPOAYKTUBHHUM € MiAXix BiTUYu3HsAHOTO mociinuuka B.B. dopmaHioka, SKuit
JIy’ke€ BIYYHO 1 METOAOJIOTIYHO BAAIO BBaXKaB, IO, MO-Hepme, 1
MIPaBOTBOPYICTh, 1 3aKOHOTBOPYICTh MICTATh Y c00i HOPMOTBOPYICTH, alie
HOPMOTBOPYICTE HOCHUTH OINBII BY3BKWH 1 KOHKpETHHH XapakTep (acmekT
«MOTpIAKH» — aBT.); MO-ApyTe, cdepa IiSTBHOCTI: a) HOPMH IIpaBa — IIe
KOHKpPETHE BiIHOMICHHS (YU MOHiOHI BITHOCHHH), 0) HOPMAaTUBHOI'O aKTy —
BH3HAUYCHA O0O0JACTh CYCHIIBHHX BIJHOCHH, B) IpaBa — BECh CIEKTP
CYCHUIBHUX BigHOCHH?! (IPOCTOPOBO-iSBHICHHUI aCTIEKT — aBT. ).

17 Ckakyn, O. ®@. Teopis mepxkasu i npasa [Tekcr]: miapydsuk. 2-e BUmaHHS. XapKiB:
Koncym, 2005. C. 468.

8 Nus.: Crykanenko O.B. HoTaTkm 10 po3yMiHHsS KaTeropii «MeXaHi3M MpaBOBOTO
perymoBanHs». [lpasosa oepacasa. 2017. C. 21. (C. 20-25). URL: https://dspace.onu.edu.
ua/server/api/core/bitstreams/07b29149-6e17-4ac3-809a-35984930b395/content

19 O6opotos FO.M. Teopis nepxaBu i TpaBa (IparMaTUHHUN Kypc): eK3aMeHalliifHmit
noBigauK. Oneca: FOpuanuna nitepatypa, 2006. C. 77.

2 dopmamiok B.B. TToHATTS NOKaIbHOI HOPMOTBOPUOCTI. AKMyanbHi npobaeMu ROLIMuUKY. :
30. Hayk. np. / peakon. : C. B. Kianos (ronos. pen.), JI. I. Kopmuu (3act. ronos. pen.),
10. I1. Anenin [1a in.] ; MOHwmononecriopt Ykpaian, HY OIOA. Oneca: ®enikce, 2011. Bum. 44
. C. 128.(C. 124-129). URL: http://hdl.handle. net/11300/1554

2! dopmamiok B.B. TToHATTS NOKaIbHOI HOPMOTBOPUOCTI. AKMyanbHi npobaemu ROLIMuKY. :
36. Hayk. np. / penxon. : C. B. Kianos (romnos. pen.), JI. 1. Kopmuu (3act. ronos. pen.),
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3. Ilpunuun Home Rule sik 0cCHOBOMOIOKHUI MPUHIMIT
JIOKAJIbHOI HOPMOTBOPYOCTI

BapTo 3a3HaunTH, 00 B icTOpU4Hii perpocnekTui nprHInn Home Rule
(mpUHIIMT MicCIIEeBOTO caMOBpsALyBaHH:) chopmyBascs y CLIA, ne pakTuanO
BimOoOpakaB EBOJIIOIIII0 aMEPUKAHCHKOTO Qenmepani3My: Big IMOBHOI
3aJIEKHOCTI MICT BiIl HEHTPY i OO iXHPOTO BHU3HAHHA SK aBTOHOMHHX
moyiTHyHUX CcyO0'ekTiB. Ha mpakTwimi me o3Hauae (opMyBaHHs IPABOBOTO
TIOJIOXKEHHS, SIKE ZIeJIerye MOBHOBaKEHHS BiJl IITATy 10 MyHIIUIAJITETIB 200
OKpYTIB (AeUeHTpai3allio MOBHOBAXEHB ITyOIIYHOT ep kaBHOT BIIau yepe3
iX JEeKOHLEHTpalilo 1 neperadyy Ha MYHIUNAIbHUHA PIBEHb YNPABIiHHSA).
Otxe, BOHO JJO3BOJISIE MICLIEBUM TpOMajaM SIK CTBOPIOBATH BJIACHI CTaTyTH
(xapTii), TaK i po3poOIATH 1 MPUIHMATH 3aKOHM 0€3 MOCTIHHOTO BTPYYaHHS 3
00Ky 3aKOHOZABUOi BJIAAM INTATy. 3BiAcH OauWTHCS BHU3HAYAJIbHA POJIB i
CTpaTeriyHe 3Ha4eHHS JIOKaJTbHOI HOPMOTBOPYOCTI B CTAHOBJICHHI 1 pO3BUTKY
IHCTHUTYTY JOKaIbHOI meMokpartii y popmi MCB.

Jnst Kpamoro po3yMiHHS 3MICTOBHOTO HAmOBHEHHS HpuHIMIMy Home
Rule, mpuuomy B po3yMiHHI CTaHOBICHHS (PEHOMEHOJIOTII JOKaJbHOI
HOPMOTBOPYOCTi, € BKpail Ba)XIMBHM JIOCIIIWTH ICTOPHYHI €Tamu HOro
(GOpMyBaHHs, 10 AKMX BiJHOCATHCA?Z:

1. Kononianvnuii nepioo ma pauns pecnyonixa (XVII — cep. XIX cm.)

V ueit yac micra CHIA posrispanucs sik Kopnoparii, CTBOpeHi KOpOHOO
a0o0 mTaTOM JUIs BUKOHAHHS cnenndivHux GyHKuii. [Ipu upoMy, y po3yMiHHi
NPaBOBOTO CTAaTyCy BOHM HE Mald CaMOCTIMHOCTI Ta CyBEpEHITEeTY.
J>xepernoM ix mpaB BUCTYIIAIH CIEiaNbHI aKTH 3aKOHOIABYHX 300piB MITATIB
JUTSL KOOKHOTO KOHKPETHOTO MicTa.

2. Enoxa «lIpasuna [innona» (1868 pik)

Cynmnsa Ixon Himnon (John Forrest Dillon, 1831-1914) — BumaTHMiA
amepukaHcbkuid ropuct XIX cromiTTs, cmodaTky cynns BepxoBHoro cymy
mraty AMoBa, a motiM ¢Qenepanpuauii cyans CIIA, uui imei cramm
(GyHAaMeHTOM sl CydacHOro MyHinunmanbHoro mnpaBa. Came BiH
chopmymroBaB TOKTpUHY (FOPUANYHUN PUHIIUIT), sTKA BU3HAYAE MEXI BIIaJIH
MiCIIEBOTO CaMOBPSITyBaHHA%>, MO CTala NaHiBHOK Ha JAeCATHITTS. Ii cyTTIO

10. I1. AnesniH [1a in.] ; MOHwMmononscriopt Ykpainu, HY OIOA. Oneca: ®enikc, 2011. Burm. 44.
C. 128. (C. 124-129). URL: http://hdl.handle. net/11300/1554

22 Latham, Joseph R. (2016). Dillon's Rule Versus Home Rule: A Comprehensive.
Comparative Review of the Impacts. University of Mississippi. Sally McDonnell Barksdale
Honors College. URL: https://egrove.olemiss. edu/hon_thesis/485/

# Dillon, J. F. (1911). Commentaries on the Law of Municipal Corporations (5th ed.).
Boston: Little, Brown, and Company, 1516. URL: https://books.google.com.ua/
books/about/Commentaries_on_the Law_of Municipal
Cor.html?id=8d89AAAAIAAJ&redir_esc=y
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BHCTYTIA€E MOJIOKEHHS, 1[0 MYHIITUTIANITETH (MicTa, TPOMAJIN) MAOTh JIUIIE Ti
IIOBHOBaKEHHS, SIKI:

A) TIpsmo HagaHi iM 3aKOHOM IITATY (AEPIKaBM).

B) OueBniHO BHIUIMBAIOTH 13 IPSMO HaJaHUX TTOBHOBAXKCHB.

B) € xputnaHO HEOOXigHUMU A7 (PYHKITIOHYBaHHS TPOMAJIH.

CyTb 1i€i JOKTpUHU IyKe YTWIITapHA: SKIIO € CYMHIB, Y Ma€ MicIeBa
paza mpaBo IMpUMaTH MEBHE PillIeHHs, BBAXKAETHCS, 1[0 TAKOTO IpaBa BOHA
HE Mae.

Hacninok nanyBaHHs L€l JOKTpUHH OyB BKpail HeraTMBHUM, 00 Oy/Ib-
sIKa JIist MiCTa, He JO3BOJIEHA 3aKOHOM ILTATY IIPSIMO, BBaXkallacs HE3aKOHHOIO
(ultra vires). Ile mpu3Beno 10 HagMIPHOT OMIKK Ta KOPYIILII B OpraHax Biaju
mraris?,

3. Ilpoepecusna epa ma napoosicenna Home Rule (kineyv XIX — nouamox
XX cm.)

[puamun Home Rule 06’ekTHBHO BUHUKAE SK peakilis Ha KOPYIIIIO Ta
HEKOMIIETCHTHICTh ~ 3aKOHOJABI(IB  INTATiB, 3aBIJKM  BHHUKHECHHIO
TPOMAJICBKOTO PYyXy 3a MyHinmummanbHy pedopmy. Ilepmonpoxoxmpnem B
IFOMY THTaHHI cTaB mrtaT Miccypi, mo nepmum BircaB Home Rule y cBoro
Koncruryuito B 1875 pori. OTxke, METOIO IIbOTO NPUHLMUIY CTAJI0 HaJaHHS
BenukuM Mictam (Hampukian, Cent-Jlyicy) mpaBa camMuM NHCaTd CBOT
«ctatyTi» (Xaprii) (pakTHUHO, MpaBa Ha JIOKaJbHY HOPMOTBOPYICTH — aBT.).

Omxe, B MJOCH)KYBAaHOMY HaMu aclekTi (opMyBaHHS JIOKaJIbHOT
HOPMOTBOpYOCTi, cTanil craHoBieHHs mnpuHiminy Home Rule sckpaBo
CBiUaTh MpPO ITUHAMIKY il CTaHOBJIEHHS, (OpPMYBaHHS 1 PO3BUTKY SIK
00’ eKTUBHO-HEB1 1 eMHOT0 eeMedTa MCB, 1110 € iMaHEeHTHO-000B’I3KOBHM B
YOpaBIiHCEKOMY, KOMYHIKATHBHOMY, iH(opMaIiiiHoMy, KOHOTaIlifHOMY i
HapaTUBHOMY aclieKTax, 10 M CyNpOBOIKYIOTh 1 3a0e3NeuyloTh IpPOLEC
iCHyBaHHS 1 (YHKIIOHYBaHHS I1HCTUTYTY JIOKaJbHOI JEMOKpaTii, Horo
PO3BHTOK 1 BIOCKOHAJICHHS Yepe3 pO3poOKy MPOEKTIB, MPUHHATTS, BUAAHHA 1
Jierajizaiilo opraHaMu CaMoOBpPsIIHOT (MYHIIMIAIBHOT) BiIaJy HOPMaTHBHO-
NPaBOBUMH aKTaMU B Pi3HUX cdepax xurrenisibaocti T

Bapro 3a3HauuTH, IO aHaNi3 JOKTPUHAIBHUX MO3UIINH NpEICTaBHHUKIB
3axiHOT Ta BITYM3HSHOI MYHIIMIAJIBHO-TIPABOBOI NOKTPUHH MPO POJIb 1
3HAUEHHs [BOTO MPHUHIMIY B PO3BUTKY MICIEBOTO CaMOBPSAYBaHHS
JI03BOJIIE 3PO3YMITH HOTO HE MPOCTO SIK TEXHIYHY HOPMY, a K (yHIAMEHT
JEMOKPATHYHOTO YCTPOIO, IO MiAKPIIUTIOETHCS (PEHOMEHOJIOTIEI0 JTOKAIBHOT
HOpMOTBOpUOCTi. [Ipy nboMy, 3axiqHa MyHIIHMIaIbHA JyMKa (JOKYCY€ThCS Ha
ABTOHOMII Ta 3aXMCTi B/l Iep>KaBHOTO BTPy4YaHHs (Taka aBTOHOMIS 1 3aXHCT
3IIMCHIOETBCS 3a3BUYal Yepe3 JIOKAIbHY HOPMOTBOPYICTh — aBT.), TOMI SIK

2 Frug, G. E., & Barron, D. J. (2008). City Bound: How States Stifle City Governments and
What to Do About It. Ithaca: Cornell University Press, 280.
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BiTUM3HsAHA (yKpaiHChbKa) — Ha ajamnTallii mMbOro JOCBIAY s 3AIMCHEHHS
JeTIeHTpai3amii BIaJHUX IOBHOBAXXEHB ITyOIiYHOI Jep kaBHOI BIaan (depe3
BuiaHHA opraHaMu MCB HOpMaTHBHO-TIPaBOBHX AKTIB B paMKaXx JOKaJIbHOT
HOPMOTBOPYOCTi 3 MUTaHb, IO pPaHilIe OynH BigHECEHI IO KOMIICTEHIIii
BHKOHABYOI BJIAJIH — aBT.).

OTxe, posrmagatoun Home Rule sk iHCTpyMEHT 0OMeXEeHHS BCEBIIAIIS
JIepKaBM Ta peaii3alilo MpaBa Ha MICTO, 3aXiJHa MYHILIMIaJIbHO-PAaBOBA
JOKTpUHA B 0c001 TI OKpeMux INpeJCTaBHUKIB BHCYBae pi3Hi mo3uuii. Tak,
Ioxon Jlimon (John Forrest Dillon), xoua # Bigomuii sk aBTOp
obmexxyBasibHOTO «IIpaBmna J[limmonay, iforo mpami cramud BiANpaBHOIO
TOYKOI Ui OOrpyHTyBaHHS HeoOximHocti Home Rule sk BUHATKY.
HaiiBaxuBinioro 3 HUX, sIKa IPHHECTa oMy CBiTOBe BU3HaHHS, € Treatise on
the Law of Municipal Corporations (Tpakrar mpo mpaBo MyHiIUTaJbHIX
Kopropaiiif) (mepme Buganns — 1872 pik)?. Lle O6yma mepma cpo6a B CLLIA
CHCTEeMaTH3YyBaTH NMPaBOBI HOPMH, IO CTOCYIOTHCSI MICT Ta IpoMaja — IpH
IIOMY BapTO 3a3HAYMTH, II0 TPAKTAT BUTPHMAB II'SITh NEPEBUIaHb, KOKHE 3
SIKMX CTaBajo Bce 00'eMHImuM (octanHe y 1911 pori ckimamanocs 3 5 TOMiB).
B mift mpami JimoH 3a3Hadae, mo «MyHIOWDAmBHI KOpropamii €
IHCTpYMEHTaMH JIepXKaBH... alie HajaHHs iM mpaB Home Rule cTBoproe chepy,
Je MicleBuii iHTepec Mae JOMiHyBaTH Haj 3aralbHuM»2®. JloriuHum
NPOJOBXEHHSIM Ii€l JyMKH BHUCTYNA€ IPaBO MYHIIMOAJITETy uYepe3
3aCTOCYBaHHS 1 BUKOPHCTAaHHS JIOKaJbHOI HOPMOTBOPYOCTI JIeTajli3yBaTH y
3aKOHHHIA CIIOCIO MICIICBOTO iHTEpECy.

Caoero ueproto, mpodecop [apBapacekoro yHiBepcurery J[lxepanba
Opyr (Gerald Frug) B cBoiit podoti «City Making: Building Communities
without Building Walls» (1999), kputukyroun oOMexeHHS MiCBKOT BIAAH i
BUCTYTIAIOUN 33 «MICBKY Cy0'€KTHICTB», 3a3HauuB, o «Home Rule — e we
MIPOCTO IOPHIMYHA KATEeTOopis, 1€ 34aTHICTh CIIJIBHOTH (OPMYBATH BIIACHY
imeHTHUHiCTH Yepe3 mpaBo»?’. OTxke, HIEThCA IPO HPAMY i OCOOIHMBY POJIb
JIOKJIbHOI HOPMOTBOPYOCTI, 110 € CTPaTEeriyHUM 3aCO000M CTBEpIKEHHS
Cy0’€KTHOCTI MICT, a caM MPHHIMI PO3TJIIIAETHCS K 3acid TO0IaHHS
«Oe3cuIIs MicT.

» Dillon, J. F. (1911). Commentaries on the Law of Municipal Corporations (5th ed.).
Boston: Little, Brown, and Company, 1516. URL: https://books.google.com.ua/
books/about/Commentaries_on_the Law_of Municipal
Cor.html?id=8d89AAAAIAAJ&redir_esc=y

2 Dillon, J. F. (1911). Commentaries on the Law of Municipal Corporations (5th ed.).
Boston: Little, Brown, and Company, 1516. URL: https://books.google.com.ua/
books/about/Commentaries_on_the_Law_of Municipal
Cor.html?id=8d89AAAAIAA]&redir_esc=y

¥ Frug, G. E., & Barron, D. J. (2008). City Bound: How States Stifle City Governments and
What to Do About It. Ithaca: Cornell University Press, 231. (280).
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HeBin bappon (David Barron), oamH i3 HaWBIIMBOBIIIMX CYYacHHX
mpaBosHaBIiB CIIA, skuif cremiamizyeTscsi Ha MYHIIUNAIBHOMY Ta
KOHCTHTYIIHOMY TIpaBi Ta obiiiMae mocamy cynmi Anemsmiiaoro cyay CIIA
MIEPIIOTO OKPYTY, a paHimre 0yB mpodecopom ["apBapachKoi MIKOIH TpaBa, —
B cBOI# po6oTi «Reclaiming Home Rule»?® mocmimkye «aoBuit Home Rule»
Ta KOHQIIIKTH MK mTataMu i mictamu. Bin BBaxkae, mo npuanun Home Rule
€ MEXaHI3MOM «IEMOKPAaTUYHOI0 EKCIIEpUMEHTYBaHHS», JIe MiCTa CTaloTh
71a00paTOPisIMU [UIs1 HOBUX COLIAJIbHUX HOPM. ba Oibllle, nepeocMuciiiooun
icTOpito MyHinuMnambHOro camoBpsayBanHsi B CIIA, aBTOop KpHTHKYE
obmexxene posyminHs «Home Rule» Ta o0rpyHTOBy€e mnpaBo MicT Ha
NPUHHATTS NPOTPECHBHUX JIOKAIBHUX 3aKOHIBZ (3BiICH, IIiIKPECITHOETHCS
oco0mBa pouib 1 3HaYEeHHsI B I[bOMY IIPOLEC] JIOKaJIbHOI HOPMOTBOPYOCTI —
aBT.).

[lpencraBHUKM ~ BITYM3HSAHOI ~ MYHINMMAIBHO-IPABOBOI  JOKTPHHH
3a3BHUail aHamizyroTb Home Rule (Wacto sk CHHOHIM MYHIIUITaJbHOT
aBTOHOMIi) Y KOHTEKCTi €BPOIEHCHKUX MPAaBOBHX LIHHOCTEH, €BPONEHCHKOT
Tpanuiii Ta peopmu geneHTpamizanii. Tak, Muxaiino baitmyparos, oauH i3
MPOBIIHUX TEOPETHKIB MYHINWIATBFHOTO TIpaBa B YKpaiHi, BBaxKae, IIO
«[IpuHuun aBronomizmy [Home Rule] € OHTONOTIYHOIO 03HAKOIO MiCIIEBOTO
CcaMOBpslyBaHHsA, 10 3a0e3medyye TpaHchopMaliio rpoMaan 3 00’€kTa
JIepsKaBHOTO YIIPaBIiHHA B cy6’ekT myOmiuHoi Baagm»>’. OTxe, 3 OJHOTO
00Ky, aKIICHTY€EThCS yBara Ha aKCIOJIOTIUHIN IHHOCTI CAaMOBPSITyBaHHS IS
IPOMaJITHCHKOTO CYCIUIBCTBA; @ 3 IHIIOTO — HAETbCs Hpo (HopMyBaHHS
mpaBocy0’exktHOCTI TI' sk cy0’exta myOmiyHOI Biamu, mo Moxe OyTh
peaizoBaHMM TiIbKH 4epe3 pealizalilo (peHOMEHOJOTii HOPMOTBOPYOCTI,
NPUYOMY, SIK 3arabHO] (3arajJbHOACPKABHOT), TaK i JOKaJIBHOI.

OmvH 3 BIIOMHX BITYM3HSHUX BYCHUX-KOHCTUTYIIOHANICTIB Ta
MyHinunanicTiB Bikrop Iloropinko, mo JOCHiIKyBaB OCHOBH JIEPKABHOTO
VIpPaBIiHHSA Ta caMOBpsAyBaHHs, po3risgae Home Rule sik amepukaHChKy
MO/IeIb, 1[0 BTUIIOE 1/I€10 IIPUPOIHOTO IIPaBa rPOMaIny, sIKe AeprKaBa JINIIe
BU3HAE, a He cTBOproe’!. OTke, HIEThCS, O caMe JIOKalbHa HOPMOTBOPYICTh
BHCTYIIA€ TUM 3aC000M, SKUH ¥ cripusie peaizaiiil miei iei.

28 Barron D. J. (2003). Reclaiming Home Rule. Harvard Law Review, Volume 116, No. 8,
March, 2255-2386.

» Tam camo.

3 Myninunansae mpaBo Ykpainm: miapyunuk / B.®. Tloropimko, O.®. ®punbkmii,
M.O. Baiimypatos Ta iH.; 3a pen. B.®. Iloropinka, O.®. ®punpkoro. Kuis: FOpinkom Iutep,
2001. C. 150. (352 ¢c.)

31 Myminunansae mpaBo Ykpainm: miapyunuk / B.®. Tloropinko, O.®. ®punbkwii,
M.O. Baiimypatos Ta iH.; 3a pen. B.®. Iloropinka, O.®. ®punpskoro. Kuis: FOpinkom Iurep,
2001. C. 153.(352¢.)
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Bitunmsnsira  pocmimHung-MyHinunaigictka Amra  IlleBuenko, sxa
CIIemiami3yeThCsl Ha TOPIBHUIBPHOMY aHaNi3i MoJIenell caMOBpSITyBaHHS,
BBaxae, mo: «Home Rule y CIIIA € Hai0inpIn paguKadIbHAM Ta YCIIITHAM
MIPUKIIAIOM AeLeHTpalTi3allii, e JKepeIoM HOPMOTBOPUOCTI CTa€ JOKaTbHAN
CTaTyT, a HE 3aranbHOJIEPKABHAN 3aK0H»>2. OTiKe, HAETBCS PO JUKEPETBHY
6a3y JI0KaJbHOT HOPMOTBOPYOCTI, OCHOBOIO 5IKO1 BUCTYMAe cTaTyT 11" Ta poib
npunnuny Home Rule y 1f cranosnenHi.

[MopiBHIOIOYH ITiAXOAH, 110 CIIOBIAYIOTH 3aXiIHa MyHIilIMIIaIbHA JOKTPHHA
Ta BITYM3HSHA JOKTPUHA MICIIEBOI'O CaMOBPSAyBaHHS, MOYXHAa BH3HAYUTH
HaCTyITHE:

A) Ix doxycom BucTymae: a) y 3axijmiit fokTpuHi: 3aXUCT IIpaB
MICT BiJl «THPAHCTBA LITATiB»; 0) Y BITYM3HSIHIN: BOPOBAKEHHS CTaHIAPTIB
XapTii MICIIEBOTO CaMOBPsITyBaHHS;

B) Poms Home Rule: a) y 3aximHili NOKTpWHI: BiH BH3HA€THCA 5K
IHCTpYMEHT NOJITHYHOI KOHKYpeHIii; ©) y BITYM3HSAHIN: SK MUIAX [0
€BPONEHCHKOT iHTeTparii Ta 1eMOKpaTii;

B) KirouoBo¥t0 IiHHICTE BU3HAIOTHCS: @) y 3aXiIHIHM JOKTPUHI:eKOHOMIYHA
Ta IIpaBoBa cBoOO/a; 0) y BITYM3HSHIIH: comiagbHa  CTaOlIBHICTE  Ta
PO3BUTOK TpOMa;

I') Ponp nokanbHOi HOPMOTBOPYOCTI: @) Y 3aXiJHid JOKTPHUHI: SK 3aci0
YTBEpP/PKEHHS NOMITHYHOT cy0’ekTHOCTI TI'; 0) y BITUM3HSHIN: SIK IMAaHEHTHU I
3acib JmereHTpaisallii MOBHOBaXXEHB IMyOIIYHOT ICpKABHOT BIIAIH.

PazoM 3 TuM, BapTO 3a3HAYMTH, IO HE IUBJITYNCH HA BIiAMOBIIHI
JOKTPUHAIBHO-TEOPETUYHI PO3XOIKEeHHS, TIPEACTaBHUKHI 000X
MYHIIMIIAIBHAX JOKTPUH CXOJSATHCS HA TOMY, IIO:

A) B onromorivnomy posyminai: Home Rule — me dopma «OyTTss»
IpOMajiu K BIIAJH.

b) B akcionmoriuHomy mposBi: me HaiiBuma miHHiCT T y BHTIAmi
cB00OOIN JIOKATFHOT'O BUOODY.

B) VYV KOMyHIKaTMBHOMY KOHTEKCTi: I¢ IOCTIHHHUI, NepMaHEeHTHO-
(GYHKIIOHAJBHUIT JOTOBIpHMH Tpollec MK JBOMa pIBHAMH IyOJIi4HOT
BiIagu — nyOdiuHOl JjepkaBHOi Biagud 1 myOmivyHOT caMOBpsIHOT
(MyHIIMNAIBHOT) BIaH.

I') V ¢yHKuioHanbHOMY MNpOSiBi: JIOKajJbHAa HOPMOTBOPYICTH BHCTYIAE
OCHOBOIIOJIOXKHOIO ~ JIAHKOKO ~ MDK  TeJCOJIOTIYHMMHU  HACTAHOBAMHU
MYHIIMIIAIIBHOT BJIaJM IIOAO CYNPOBO/DKEHHS 1 3a0e3MedeHHs, OXOPOHH,
3aXMCTy, TapaHTyBaHHS NpaB JIOJWHM, i Tpyn Ta acouiamid Ta

32 [1leuenko A.O. MyHilunansHO-NpaBoBHii CTaTyC TePUTOPiadbHOT FpoMay B YKpaiHi Ta
3apyOiXKHUX JepXaBax: AWC. KaHl. opun. Hayk. CrenianbHicts: 12.00.02 — kOHCTUTYMLiHHE
npaBo; MyHinumnansHe npaso. Kuis: HABCY, 2020. C. 38. (229 ¢.)
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KOMITETeHITitHNMY TToBHOBakeHHssMEH OMCB B pi3HHX cdepax JTOKaTbLHOTO
KHUTTS IOJIO iX pearizarii.

BaxxmBe 3HadeHHS MalOTh HOpMAaTWBHI 3acaau npuHOumy Home Rule,
o0 B OCHOBHOMY 0a3ylOTbCS Ha JIOKaJbHIH HOPMOTBOPYOCTI. Alle BapTo
3a3HaunTH, mo MexaHisM Home Rule 3akpituteHmii Ha TppOX pPIBHIX
HOPMATHBHOCTI > :

1. Koncmumyyivinuti pisens (State Constitutions)

Bapro 3a3naunty, mo Ouremicts mwratiB CLIA (61amu3bko 40) 3akpinuiu
IIPaBO Ha CaMOBPSIYBaHHs O€3MOCepesHbO y CBOIX KOHCTUTYHisx. lLle
(aKTUYHO BUCTYNAE HAWCHIBHINIOW (OPMOIO 3aXUCTy IHOTO MpaBa,
OCKIJIbKM 3aKOHOJIaBELlb INTAaTy HE MOXE MPOCTO CKacyBaTH e IIPaBo
3BUYAWHUM 3aKOHOM.

2. 3axonoodasuuii pieens (Legislative Home Rule)

VY pesxux mratax CIIIA caMoBpsIyBaHHS AETETYETHCS 4epe3 3araibHi
3aKOHU IITATYy, P [IbOMY TYT € BaXKJIMBa OCOOJINBICTB, 1[0 MICTHTHCS B TOMY,
mio [TapmameHT mTaTy Moke 3MIiHUTH ab00 OOMEKHTH Ii TTOBHOBaXCHHS B
Oyab-sSKAf MOMCHT.

3. Myniyunanoni xapmii (Municipal Charters)

Taki xapTil BUCTYIIAIOTh SK «MiCLEBI KOHCTHTYLII», iX (yHKIIOHaIbHE
NPU3HAYCHHS! MICTUTBCS B TOMY, 110 BOHM BH3HAYalOTh CTPYKTYpPY BIaJH,
MEXI MNOAATKOBHUX IOBHOBAXXEHb Ta MPOLEAYPU HUPUHHATTS JIOKAIBHHX
OpJOHAHCIB (3aKOHIB) — OTXKE, HIETHCS MPO OCOOJIMBY POJIb 1 3HAYCHHS
JIOKQJILHOI HOPMOTBOPYOCTi, 1 OCHOBHI HampsIMH, acleKTH Ta MNOPSIOK
peaurizarii.

CucteMHUi oIy piBHIB HOpMaTHBHOCTI puHIKITY Home Rule cBimunth
mpo (opMyBaHHS i HASBHICTH OCHOBOIIOJIOXKHHX 3acaj IIOJ0 OpraHizaril
JIOKabHOI HOPMOTBOPYOCTI BITHOCHO JIETaJbHOCTI 1 3aKOHHOCTI Ii€i
IisUTBHOCTI, i periaMeHTAaIliifHOTO Ta PEryJsaTHBHOTO ITOTEHINaNiB,
OXOPOHHOTO 1 3aXHCHOTO XapaKTepy, HaJeKHOI opraHizalii Ta JpKepeabHOT
0a3u.

HeoOxiHO 3a3Ha4YMTH PO ICHYBaHHS OCHOBHMX HOPMAaTHBHUX MOJIEJIEH,
1110 O3HAYAIOTH J[BA ITiIXO/IH 10 HOPMATUBHOTO 3aKpiIieHHs npuHIuIy Home
Rule, o cknanucs B icTopu4Hiil peTpocneKTHBI. B 1bOMy KOHTEKCTI MOKHA
BUJIIMTU JIOKTPUHAJILHY TIo3ulito Jleina Bappona (David J. Barron)™,
SIKU BUILISB:

A) Mooenv Aoenaiou (Imperium in Imperio): Bona B cBOili npakTH4HIN
peaiizanii cTBOPIOE YiTKy chepy «BHKIIOYHO MICIEBUX CIIPaB», KyAM IITAT

33 Briffault, R. (1990). Our Localism: Part I. The Structure of Local Government Law.
Columbia Law Review, 90(1), 1-115.

3% Barron D. J. (2003). Reclaiming Home Rule. Harvard Law Review, Volume 116, No. 8,
March, 2321-3222. (2255-2386).
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HE Mae mpaBa BTpydartucs. [IpoTe cyam gacTo TpakTyBaiu 1o chepy myxe
BY3bKO.

B) Mooeno AMA (American Municipal Association): L1s Momens BUCTyTIae
OUTBII TPOTpECHBHIMIO, 00 Hagae MicTaM MIMPOKY BIANY IiATH y BCIX
ctepax, e mraT npsMo He 3a00pOHUB TaKy AiSIIBHICTB, — OTKE, MAEMO OLITBIII
CyYaCHIIMHA Ta THYYKIIIMHA MiOXid, o0 MiAKPECIIoe CydyacHe PO3YMIHHS Ta
MOXJIMBOCTI 3acTocyBaHHs npuHuuny Home Rule.

AxtyansHicts npuHumny Home Rule cyTtreBo migkpecimioioTs i
(opMyBaHHsI, HaSBHICTb 1 BAKOPHCTAHHS KJIIOYOBUX CY/IOBHX NPEIEACHTIB, a
came:

1. Clinton v. Cedar Rapids (1868)*: Ocratoune 3aTBepIKEHH:
«[IpaBuna [limionay.

2. Hunter v. City of Pittsburgh (1907)%: Bepxoprmii cym CIIA
MiATBEpAMB, IO IOTAaTH MaOTh Maike aOCONIOTHY Biaay Haj
MYHIIUTATITETaMH 32 (peeparbHO0 KOHCTUTYIIIETO.

3. Modern Trends’’: CyuacHa cymoBa IIpakTHKa YacTille CTac Ha OiK
MICT, SIKIIO CIIpaBa CTOCYETHCS COIIaIbHOTO 3aXUCTY ab0 eKOJIOTii.

Bennke HayKOBO-TOKTPHHAIBHE TA IPAKCEOJIOTIYHE 3HAYEHHS BiJirparoTh
OHTOJIOTIYHUI 3MICT, aKCIOJOTiYHI Ta KOMYHIKaTHBHI XapaKTEPHCTHKH,
OCHOBOITOJIOXKHI MPUHITUITA T4 METOIOJOTIUHI MiX0AX 00 MEXaHi3My il
npunnuny Home Rule. BBaxkaemo, mo Ttakuii  posrisig Home
Rule nepeBonuth iforo mpoOnemMaTuky i3 CyTO IOPUAMYHOI IUIOLIMHU Yy
¢inocodcrro-TEOpETUUHY.

Ile migTBepIKye PO3TOPHYTHH aHalli3 MEXaHi3My LBOTO NPUHIUITY 3a
3a7aHUMH rapamerpamu. OTxe:

A) Owumonociunuii 3micm: ¥oma oHrtonoris Home Rule poskpuBae
IIpUpO.y OyTTS MICIIEBOTO CAaMOBPSILyBaHHS SIK CAMOCTIHHOT CYyTHOCTI, — ITpH
IIbOMY BH3HAYAETHCS:

a) [Ipupona BIagy: KON Bajga HE «CITyCKAETHCS» 3BEpPXy BiJ IITATY, a
BU3HAETHCS SIK PUPOJIHE MTPABO JIOKAIBHOT CIIUIBHOTH Ha CaMOOPraHi3allio.

06) CyO’ekTHiCTh: KONKM  TepuTOpiasibHa rpomaza  (municipality)
PO3TIISIAETHCSI SIK JKMBHUH OpraHi3M, 1[0 Ma€ BIACHY BOJIIO, IHTEPECH Ta MPaBO
Ha iICHYBaHHS, BIZIMiHHE BiJl J€pP>KaBHOTO.

B) ByTTs HOpMHU B KOHTEKCTyali3alii JOKaJIbHOI HOPMOTBOPYOCTI: KOJIU
MiCIeBe TPaBO (CTATYyT) € IEPBUHHNM (YHIAMEHTOM MOBCAKIECHHOTO KHUTTS

3 The City of Clinton v. The Cedar Rapids and Missouri River Railroad Company. URL:
https://calculators.law/caselaw/decisions/mLo8MVZa3 D4M/city-of-clinton-v-cedar-rapids-
missouri-river-railroad#google vignette

3%  Hunter v. City of Pittsburgh (1907). URL: https:/tile.loc.gov/storage-
services/service/ll/usrep/usrep207/ usrep207161/usrep207161.pdf

% New Town Lab Zoetermeer Erfgoed en St-edelijke transformatie. URL:
https://www.newtowninstitute.org/pdf/INTI-re-portNewTownLab-Zoetermeer.pdf
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JIOJIUHY, 10 POOUTH MYHIIUMIATITET HAHOIMKIOIO JI0 pealbHOCTI (popmMoro
moyiTgHOTO OyTTsA. OTXe, HAeThCs MpOo OCOOJIMBY pONB JIOKAJIBHOI
HOPMOTBOPYOCTi, MO € 3acO00M CTBOPEHHS NEPBUHHOTO (YHAAMEHTY
MTOBCAKICHHOTO JKHUTTS JIIOOWHM, — Oa Oinbime, came Is1 (eHOMEHOJIOTIS
(dopMye nmie3maTHICTH (B MIMPOKOMY PO3YMiHHI IpPaBOCYO’€KTHICTH — aBT.)
MyHlanaaneTy HE TUTBKH (OPMOIO, IO € HAHOIIKIOIO /10 peaHBHOCTl y
NOJiTHYHOMY  OyTTi, ame W B  EKOHOMIYHOMY,  COLIaJBLHOMY,
KyJIbTYPOJIOTIYHOMY, €KOJIOTIYHOMY KOHTEKCTaX, (opMyrouu cBoi ctepu
OyTTH, II0 € B3a€EMHO OB’ I3aHUMH MiXk CO00I0.

B)  Akcionociuna  xapaxkmepucmuxa: ~— komu  akcioyoris Home
Rule pokycyerscst Ha HIHHOCTSX, SIKi 3aKJIaJIeHI B OCHOBY CaMOBPSITyBaHHS,
— IIPY [IbOMY BU3HAYA€ETHCS:

a) CyOcuniapHiCTh: KOJIH I[iHHICTh BUPIIICHHS IPOOJIEM IPOSIBIIETHCS HA
HAHIKIOMY €(EKTHBHOMY PiBHI.

6) [omiTmyHa CcBOOOMA: KONHM BH3HAETHCS IPABO TPOMAISIH, a TaKOXK
iHmuX QIi3UIHEX O0cCi0, MO BOJOMIOTH IHIIMMH IPABOBUMH CTaHAMH
(iHO3eMHI rpoMassTHH, 0co0u Oe3 TPOMaISTHCTBA, OimaTpuIH, OiKEHIIl TOIIO),
110 3aKOHHO TepeOyBaroTh Ta MOCTIHHO MPOXXHUBAIOTh HA TEPUTOPIi JeprKaBH
nepeOyBaHHs, — Oe3MOCepeHbO BIUIMBATH Ha MpaBHJIa CBOTO MPOXKHBAHHS
(Direct Democracy).

B) PisnomanitHicTs (Pluralism): konu icHye BH3HaHHSI TOro (akry, L0
pi3HI TpoMagu MaloTh pi3HI HOTpeOH, — OTXNe, HEMaEe «yHIBEepCaJbHOTO
NpaBuJia» JUIs BCIX.

r) BignoBimameHICTB: KON eTHYHHIA OOOB'SI30K TpOMaad MICTHUTHCS B
CaMOCTIHOCTI HECTH HACIIIKH CBOIX YIPABIiHCHKHX PIIICHb.

r’) LliHHICTP  JOKaNbHOI  HOPMOTBOPYOCTi:  KOJNH  JIOKalbHA
HOPMOTBOPYICTh CKEPOBaHa Ha JOTPUMAaHHS 3araJIbHOIOCHKHX [IIHHOCTEH.

B)  Komynikamuena  xapakmepucmuka: TeH  aclleKT  ONHCYE
mpakceonoriuny 3micToBHicTs Home Rule sk cucremy B3aemoii Ta miajiory,
— MIPH [IbOMY BU3HAYAETHCS:

a) BeprukanpHa KOMyHiKalis: KoM icHye Ta (YHKILIOHYE MOCTiitHUMit
IOPUIMYHUN Ta TOMITHYHHKA [ajJor MDK IITaTOM 1 MICTOM IIOJ0
PO3MEKyBaHHS KOMIIETEHITIH.

0) TopusoHTanbHAa KOMYHIKAIlis: KOJH ICHYE B3aEMOJiS BCEPEIHHI
rpoMagy Ha OCHOBI JE€MOKPATWYHOI ydacTi ii JKHUTEiB-WiIeHIB rpoMaad B
MCB (my0miuHi cinyxaHHs, pedepeHAyMH IIOAO CTaTyTy), Jie 3aKOH €
Pe3yJIbTaToOM CYCHIJIBHOTO KOHCEHCYCY.

B) JluckypcuBHicTb: kouin TpaBoBi HopMu Home Rule € <«oxuBnm
TEKCTOM», SIKUM TIOCTIHHO NeEperismgacTbesi uepe3 3aluTH  MICHEBUX
MEIIKaHIIB, — OTXKe, Ml UM PpO3YyMI€TbCS OINEPaTUBHHUN XapakTep Ta
iHBapiaHTHICTH (PEHOMEHOJIOT11 JIOKAJIbHOI HOPMOTBOPYOCTI.
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I') [Ilcuxonociuna xapaxmepucmuxa: TEH acleKT MICTHTh TPOSB
YCBiTOMIIEHHSI, pO3yMiHHS, Bu3HaHHA npuHIMIy Home Rule na piBHI
cBimoMocrti xureniB-wrieHiB TI, iX Tpym i acomiamiii, a TakoX OpraHiB
myOmigHOI Bagay Ha piBHI iX CBiOMOCTI (IPaBOCBIIOMOCTI), a TOYHIIIE, HA
piBHi ii cnoemiamizoBaHOr0 Ta CcHeUH(MIYHOTO BHAY — MYHIOUIAIBHOI
CBiZTOMOCTI (IIPaBOCBIIOMOCTI) II0I0 OCOOIMBOI BaXKITMBOCTI Ta CTPATETigHOI
poxi MCB B opranizauii Ta peamizanii sxutreaisiisHocTi T Ta KoXHOTO 3 11
uyeHiB*® — npu 1LOMY BH3HAYAETHC:

a) IHouBinyanmbHa, TIpynoBa, KOJEKTHBHA MYHIIUNANbHA CBIJOMICTb
(mpaBOCBiIOMICTB) — IO JeTepMiHye PpO3YMIHHS 3HAuU€HHS, pOJI,
MoxuBocteil HopM Home Rule aiist opranizanii >KUTTEBOTO IUKITY KOXHOI
monuHu-wieHa TI, a Takox nukiny QopMyBaHHS ICHyBaHHS, Ta
¢yHKIOiIOHYBaHHS 1 TpPym Ta acomiamii, MNOpaKTHIHOTO NPOSBY iX
TEJICOOTIYHUX TPU3HAYCHD.

0) MyHinumanpHa igeosoris — mo 3a0e3nedye KOXKHOMY 3 HaBEICHUX
Bume cy0’ekTiB cuctemu MCB HasfBHICTH 3HaHb HIOAO0 (EHOMEHOIOTIT
MyHIOUTaNnizMy Ha ocHOBI HopM Home Rule, MyHinumansHOi qeMokparii, a
TaKOX 3HAHHSI 1010 MOXKIIMBOCTEH BUKOPHCTaHHS BMiHb Ta HABUYOK, 10 BXXE
copMyBaHcs iICTOPUYHO B Mexax KoHkpeTHOi TI', Ta MOXKIMBOCTEH 11010
(hopMyBaHHS HOBUX 3HAHb, BMiHb 1 HABHYOK, IO JCTCPMIHYIOTHCS HOBHUMHU
YMOBAMH MYHilUNATBHOTO KUTTS .

B) MyHiunagpbHa TMCHUXOJIOTiA — IO JETepMiHye Ta 3abe3medye
(GbopMyBaHHS BIINOBITHUX MOBEIIHKOBO-MISUIbHICHAX HACTAHOB IIOJIO
HayrexxHo1 moBeniHkd B Mexax T[T Tta Ha ocHoBi HOopm Home Rule, mo
BiJINIOBiJAIOTh HACTAHOBAM MYHIIUIIAJI3MY.

r) MyHinounampHa TOBENiHKa — IO BHUCTYNA€ MPaKCEOIOTITHUM
BTUICHHSAM BIJIIOBIHMX 3HaHb, BMiHb, HABUYOK, NPAKTUYHUX HACTAHOB iX
BTIJICHHS B JKUTTS, IO BiJIOBiAIOTh CTpaTerivHOMYy Hampsmy Home Rule.

I'’) Ocrosononoowcui npunyunu Oii npunyuny (Hopm) Home Rule: BapTo
BPaxOBYBaTH, III0 MEXaHI3M iX Aii 0a3yeThCsi HA TPHOX «KUTAX», — IIPH LIbOMY
BU3HAYAETHCS:

a) IIpunnun aBtoHomii (Imperium in Imperio): komu crocrepiraetbes
MPOIIEC CTBOPEHHS «ACPKaBU B JEPXKaBI» y MeKax YiTKO BH3HAUCHHX
JIOKJILHUX CIPaB.

3 Bobposuuk J[.0. MyHilumansHa HpaBOCBIIOMICTb: CTPYKTypHHil aHamiz. Bichuk
yHiBepcurety imeni Anbgppena Hobemnst. Cepis «ITPABO». 2022. Ne 2 (5) C. 20-32.

3 Tloctoponka L.I'. MyHinumanizMm ik KOHLENT: 3aralbHOTEOPETHYHE JOCIIKEHHS : IUC. Ha
3100yTTs cTyneHs aokropa ¢imocodii : 081 «IIpaBo». Onecpkuii nep:kaBHUI yHIBEpCUTET
BHyTpimmHix cnpas, Oxeca, 2025. 239 c. URL: https://dspace.oduvs.edu.ua/handle/123456789/88
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0) [IpuHIMI Mpe3yMIIlii KOMIETEHINI{: pO3yMIEThCSI TAKMM YHUHOM, IO
SKII0 cepa mpsMO HE 3ape3epBOBaHA 32 ITATOM, BBAKAETHCS, 110 MICTO Ma€e
IpaBo ii peryJtoBaTHu.

B) [IpHIMT cTAaTYTHOI BHIIOCTI: TYT PO3YMIETHCS, IO MICIEBUH CTaTyT
Ma€ TpiOpUTET HajA 3araJbHAMH 3aKOHAMM INTaTy B IHTAaHHAX, MIO
CTOCYIOTBCSI CyTO BHYTPIIITHBOTO YCTPOIO MicCTa.

) Memooonoeiuni nioxoou: camMe BOHH BH3HAYalOTh SK BYCHI-
JIOCJTITHUKH Ta FOPUCTHU MIAXOATh 0 peainisaiii Ta BupueHHs Home Rule, —
IIPU IbOMY BU3HAYA€ETHCS:

a) DopMaNbHO-IOPUIUYHUIN MIAXiM: KOJU 3IIHCHIOETHCS ONCPATUBHUIMA
aHaJli3 TEeKCTIB XapTil (CTaTyTiB) MyHIIMMATITETIB Ta CYI0BHX MPELE/ICHTIB,
110 PO3MEKOBYIOTH «MICIIEBI CIIPABU» T «CIIPABU ILUTATY.

0) [HCTUTYIIHAN MiIXia: KOTHM BUBUYCHHS CTPYKTYp YIpaBIiHHA (Mep,
panma, ciTi-MEHeIKep) 3MIMCHIOETBCA Yy IX PO3YyMiHHI SK I1HCTPYMCHTIB
peaitizarii BOJi rpoMai.

B) [lopiBHANBHUI WiAXiA: KON 3IIACHIOETBCS 3iCTaBICHHS MoJeeit
Home Rule y pi3nnx mrarax (Hampukiazn, aTidepanbHa Moaens KamidopHii vs
oOMesxeHa Mozaenb [IuTiHO¥CY).

r) COLiOKYIbTYPHUAN MiIXi/l: KOJIU 3IHCHIOETHCS JTOCTIKCHHS TOTO, SK
JIOKaJIbHA IIGHTHYHICTh MEIIKaHIIB GOpMYe IXHIO 3aKOHOTBOPYY aKTHBHICTh
— 3a3BUYail ieThCs Npo aKTUBI3alli0 y4acTi kurelniB-wieHiB TT B nokanbHii
HOPMOTBOPYOCTI.

B KoHTekcTi Bu3HAuYeHHs poii 1 3HauUeHHs (PEHOMEHOJIOTil JIOKaIbHOI
HOPMOTBOPYOCTI Mpe/ICTaBIIsIE HayKOBO-JIOKTPUHAILHAHN Ta
MIPAKCEOJIOTIYHUI IHTepeC BU3HAYEHHS CIIiBBIJHOLIEHHS NPAaBOBOi OCHOBH
MICIICBOTO CaMOBpsAyBaHH: Ta KoHrenmii Home Rule.

Otxe, B KOHTEKCTI 1CTOPUYHOI PETPOCHEKTUBH MOXKHA 3a3HAYWTH, LIO B
CILIA Tpamuniiino mamysano «IIpasmwio Himmona» (Dillon’s Rule)*’: xomm
MicIieBa BJIajia Ma€ JIMIIE Ti MIOBHOBAXXEHHS, SKi INTATH MPSAMO il HamgaiH.
Home Rule BUHHKIIO sSIK aHTHTE3a [IBOMY MIiAXOIY.

B HOpMarMBHOMY KOHTEKCTI BapTO 3a3HAYMTH, IO BIAMOBIAHO JIO
Craryty (Charter): MicTo cTae «CaMOBPSIHHMY», NPUHAMAIOUH MiCIEBY
KOHCTHUTYIIIFO.

B posyminHi ¢QopmyBaHHS aBTOHOMII MyHIIMIAIITETY HEOOXiJHO
3azHaunTH, mo TI' cama obupae popmy (Mozens) mpaBiiHHS (HATPUKIA,
Mep-paza abo pasia-MeHEIKED).

“0 Dillon, J. F. (1911). Commentaries on the Law of Municipal Corporations (5th ed.).
Boston: Little, Brown, and Company, 1516. URL: https:/books.google.com.ua
/books/about/Commentaries_on_the Law_of Municipal
Cor.html?id=8d89AAAAIAAJ&redir_esc=y
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B po3yminHi (hopMyBaHHS JIOKAJIbHOI iHIIIATUBU: MICTO MOXE MisSITH y
BCix cepax, AKi mpsaMo He 3a00pOHEHI ITaTOM.

BapTto 3a3Haunty, mo HaBeAeHi BHIIE (aKTOPH 3IMCHIOIOTH BIUIMB Ha
JIOKaJIbHY HOpMOTBOpUicTh, 00 Home Rule cyTTreBO po3mmproe mexi Toro,
o0 MICIleBa BIIaJla MOKE PEryJIIOBaTH CaMOCTIHHO, a 3a UM Ciigye ii
aKTHUBI3allis, a came:

1. 3oHyBaHHA Ta 3eMJICEKOPDUCTYBaHHS — KOJM MicTa CaMOCTIHHO
BU3HAYaIOTh, € OYyAyBaTH )KUTJIO, a Jie — IPOMHUCIIOBI 00'€KTH, € TO3BOJISIE
ajanrtyBatH 3a0ynoBy min notpedu kxoHkpernoi TI', a He 3a 3aranbHUM
1a0JIOHOM IITATY.

2. ®iHaHCH Ta OMOJATKYBaHHS — KOJHM MYHIIUOANITCTH, SIK CAMOBPSITHI
ONUHHUIII YacTO MAaloTh IIPaBO: a) BCTAHOBIJIIOBAaTH MICLEBI MOJAaTKU
(Hampukia;, Ha Mpogax abo roTenpHIA Oi3HeC); 0) BUITyCKaTH MYHIIIUTIATBHI
oOmiramii 1s OyQIBHULITBA TOPIT UM MIKLI.

3. CoujanbHE Ta EKOJOTIYHE PETYJIIOBaHHA — KOJIM JIOKAJIbHI HOPMH
MOXYTb OyTH CYBODIIIMMH 32 3aKOHH INTAaTy: HANpHUKIan, a) 3abopoHa
BUKOPHCTAaHHS IUIACTUKOBHUX IAaKeTiB; O) BCTAaHOBJICHHS BHILOTO piBHS
MiHIManmpHOI 3apoOiTHOiI miatn (Hampukiman, sk y Cierm unm CaH-
dpaHucKko); B) KOHTPOJb Haj openoro xutia (Rent Control).

Bci naBeneni Bumie acnekth Home Rule mepenbauarore icHyBaHHS i
(GYHKIIOHYBaHHS ~ JIOKallbHOI ~ JEMOKpaTii B  OpAMHAapHUX  yMOBax
JIepKABHOCTI. AJie i B TaKMX yMOBaX BUHHKAIOTh Ta iCHYIOTH BiIIMOBITHI
oOmerxeHHs Ta koHdaikTh (Preemption), oTxke:

A) Tlompu aBtoHOMir0O, Home Rule He € abcomoTHUM — mTaTH
BHKOPUCTOBYIOTh MEXaHi3M preemption (TIpiOpHTETHOTO TpaBa), MO0
CKacyBaTH MiCIIEBI HOPMH.

B) KoH(miKT 3aKOHIB: SKIIO MICIEBHI 3aKOH CYNEPEYHTh KOHCTHTYIIT
mrary abo 3arajJbHOJICP)KaBHOMY 3aKOHY, BiH aHYJIFOEThCH.

B) Jlep>xaBHwmii iHTEpec: MITATH MOXKYTh 3a00POHHUTH MiCTaM PETYITIOBATH
nieBHi chepu (Harpukiaz, ooir 30poi adbo BUI0OYTOK HaTH), ApTryMEHTYIOUN
11e MOTPeOO0I0 B €JMHOMY CTAHIAPTI.

I') JlokanpHa HOPMOTBOPYICTB: BCi BKa3aHi JieBialii, 0 BiJIOBIIAIOTH
preemption Oe3mocepeHbO 3MIMCHIOITh BIUIMB Ha IO (hEHOMEHOJOTII Y
BUTIIsLI 1T oOMexeHHs, TpaHchopManii a00 HiBETIOBaHHS.

Omxe, nmopiBHIOIOYH icHyroun Moaeni (ITpaBuio Jlimmona Ta Home Rule)
MOXKHa IX TOpIBHATH 3a: &) JDKEPENIOM BIIQAW: Y TEPUIOMY BHIQJKYy L
3aKOHOJIaBCTBO IITATY, y Apyromy — CtatyT rpomasy; 0) cBoO0/I010 Iii: KoK
3a npaBuiIoM J{isoHa MO>kHa pOOUTH TINBKHM Te, 110 JO3BOJICHE MITATOM; a 32
Home Rule — Bce, o He 3a00poHEHO; B) 3a THYUKICTIO: 3a ITpaBwiIoM [lisutona
— BOHA € HU3bKOIO, a 33 Home Rule — BuCOKOI0; T') 32 IHTEHCHBHICTIO CyJIOBUX
CIOpiB: 3a mpaBwiioM J[il;IoHa — BOHM €  YacTUMH, 4Yepe3  Mexi
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MoBHOBaXkeHb, 32 Home Rule — Takox wactoro, ane depe3 KOHQIIIKTH 3i
IITaTOM.

Pe3toMyroun BUKNAAEHI BHIIE ITOJOXEHHS, BapTO KOHCTATyBAJH, IO
npuniun Home Rule mae crpareriune, OesmepepBHE 3HA4YCHHS IS
CTaHOBJICHHS 1 PO3BUTKY CHCTEMH JIOKAJIBFHOI JEMOKpATii B JAepkaBi, BiH
Bifirpae cTpaTeriuHy poilk B Tporecax Ii IHCTUTyIiOHam3amii Ta
KOHCTHTYIOBAaHHS, BKJIIOYAIOYM W JIOTICTHYHO-(DYHKLIOHAIBHY pOJIb B
CTaHOBJICHHS JIOKAJThbHOI HOPMOTBOPYOCTI sK 3aco0y, IO YOCOOIIOE
CaMOBpSHI NPOLECH, NEPEBOANTD iX Y IOPUANYHY IUIOLIMHY, CIIPUSIOUN 1X
jerajizamii 1 JeriTumanii cno4aTky Ha JIOKaJbHOMY PIBHI COLiyMy, a MOTIM
BXE Ha pIBHI JepKaBH, IIPUYOMY SK B OpAMHAPHHMX, TaKk H B
eKCTPaOpANHAPHUX YMOBaX ii (QYHKIIOHYyBaHHS.

4. JlokaJibHAa HOPMOTBOPYiCTh B KOHTEKCTI BU3HAUeHHH 1i ¢isiocodii i
JIOTiKH, a TAKOXK PoJii i 3HaYUeHHs B GOopMYyBaHHI JIOKAIbHOI 1eMOKpPATil
B OPAMHAPHHUX TA EKCTPAOPIANHAPHUX YMOBaX (PYHKIIOHYBAHHSA
JlepsKaBHOCTI

BpaxoByrour HaBeIeHI BHIIE JOKTPHHAIBLHO-TCOPETHYHI HACTAHOBH
LI0/I0 BH3HAYECHHS OCHOBOIOJOXXHHX O3HaK Mpo¢ilbHOT (eHOMeHOOorIT
HOPMOTBOPYOCTi, MOXHA 3a3HAYUTH, IO IJCHTU(QIKAIIS JOKaJbHOT
HOPMOTBOPYOCTI BU3HAYAETHCS HACAMIEPE/] 110 TEPUTOPIalIbHO-TIPOCTOPOBIN
O3HaIll, BCi IHII O3HAKH 3arajbHOi (HEHOMEHOJOril HOPMOTBOPYOCTI €
MPUTaMaHHUMH i (PEHOMEHOJIOTIT JIOKaTbHOT HOPMOTBOPYOCTI.

BapTto 3a3HaunTH, 010 B BITYM3HSAHINA FOPUIWYHIA Haymi MpoOiIeMaTHKa
JIOKaJIbHOI HOPMOTBOPYOCTI 3aJMIIAETHCS BCE LIe HE JOCITIIKYBAaHOK Y
HaJI©KHOMY O00CATY, XO4Ya aKTyaJbHICTh Ta BaXJIMBICTH I JeTepMiHOBaHA
NOCHJICHHSAM  JIeP)KaBOTBOPYMX Ta  NPABOTBOPYMX  IPOLECIB,  ILIO
3MIACHIOIOTECS B JIEPKaBi, Ta IHTEPIPETYIOThCS Ha JIOKAIBHUHA piBEHB
COIiyMy.

Xoya mpoOnemMaM JIOKaJIbHOTO IIPaBOBOTO PETrYNIOBAaHHS B IOPUANYHIN
JTEepaTypi NPUCBSYCHI HAYKOBI npalli 6araTb0X BYCHUX-IPABHUKIB, 30KpeMa
Kupunenko I1.C., Kosau S.C., Ilanuenko B.B., dopmanioka B.B.,
Ckakyn O.D., X xapakTep HOCUTh rajiy3eBy 03HaKy. Tak, B cdepi Tpy10BOTO
npaBa JOCHI/PKEHHSM JIOKAIBHUX aKTiB (KOJIEKTHBHI JIOTOBOPH, MpaBHia
posnopsanky) 3aimanucs H.b. bonotina, I'.I. Yanumesa, I1./]. [Tununenko —
BOHHU PO3IIISIAIOTH JIOKAIBHY HOPMY SIK 3aci0 3aXHCTy IpaB NpaliBHHKIB; B
chepi aaMIHICTPAaTUBHOTO TMpaBa MUTAaHHS BiZOMYOi Ta JIOKAJIBHOI
HOopMOTBOpUOoCTI B cuctemi MBC Ta opraHiB Biagud IOCTIIKYIOTh
10.B. Bamyxk, 1.B. 303yns, H.B. JlazHiok; B cdepi IMBUIBHOTO IpaBa poiib
JIOKJIBHUX aKTIB K IOPUAMYHUX (DaKTIB (HAIPUKIAA, CTATYTH KOPHOpAIiif)
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AHATI3YIOTh TIPEICTAaBHUKH XapkiBchkoi Ta Opecbkoi mikin mpasa (P.b.
[Mumka, €.0. XapuToHOB).

Birumsnasani gocmigauky, 30kpeMa B.B. @opmaniok, BBaxas, 1o, IO-
mepmie, JIOKalbHa ~ HOPMOTBOPYICTH €  B&KIUBHM  IHCTPYMEHTOM
caMOpeTyJIAIii BCepeluHi OpraHi3alliii Ta ycTaHOB; HO-ApyTe, Ie IMPOIecC
CTBOPEHHS BHYTPIIIHIX IIPABHJI, IO ACTANI3YIOTh 3arajibHi HOPMH 3aKOHY TTiJ{
noTpeby KOHKPETHOTO cy6’extal!.

Buznavaroun pe¢diHITHBHE PpO3YMIiHHS JIOKJIBHOI HOPMOTBOPYOCTI,
B.B. ®opmaHiok BBaxkae, 1110 II¢ BCTAHOBJIEHA 3aKOHOM JISUIBHICTG (03HaKa
nezanizayii — aBT.) YIOBHOB@XKEHUX CYO’€KTIB (IIANPUEMCTB, YCTaHOB,
oprauizauiil) (cy6’exmna o3naka — aBT.) IIOAO CTBOPEHHs, 3MiHH abo
CKaCyBaHHS JIOKAJIbHUX TPAaBOBUX HOPM (HOPpMAMUEHO-OUHAMIYHA O3HAKA —
aBT.). [Ipmuomy, i HOpMH MaioTh oOMexeHy chepy mii (oOmesrcysanvro-
npoCmoposa O3HAKA — AaBT.); BOHW IOLIMPIOIOTHCS JIMIIE Ha Y4YacHHKIB
KOHKPETHHX TIPaBOBIIHOCHH BCepeAnHi opraHizamii (oOmedcysanbHo-
¢y6’exmHua 03HaKa — aBT.); BOHW KOHKPETH3YIOTh 3arajbHOJCPKaBHI HOPMH
BiJIIOBiTHO /0 CTICIM(IiKH TisSTBHOCTI MiIMIPUEMCTBA (03HAKA KOHKpemu3ayii
— aBT.).

Caoero yeproro, B.B. ®opmaHIiok BHIUISB HU3KY OCHOBHHMX O3HAK, IO
BiJIPI3HAIOTH JIOKAJIbHy HOPMOTBOPYICTh BiJl 3arajibHOEPXKaBHOIY, cepen
SIKMX BIH BUIIIAE:

A) Cy0O'ekTHiCT: BOHAa 3/IHCHIOETbCS OpraHaMH  YNpPaBJiHHI
MAPUEMCTBA (JUPEKTOp, 3araibHi 300pu), opraxizaiii (rojosa paau, pajga
JIeIyTaTiB, BAKOHABYMNA KOMITET, HOTO CTPYKTYpPHI MiAPO3IUIHA TOIIO) abo
TPYJOBHM KOJICSKTUBOM (CrmamycHa 03HaKa — aBT.);

B) JlokanbHiCTh: pO3yMIiHHS TOTO, IIO i MPOQLIEHUX aKTiB 0OMexeHa
TEPUTOPiEr0 a00 BHYTPILIHIM MPOCTOPOM OpraHizamii (npocmoposa o3naka —
aBT.);

B) Ilig3akoHHICTB: PO3YMIHHS TOTO, IO JIOKAIBHI aKTH HE MOXYTb
cynepeuntu KoucTutymii Ta 3akoHam Ykpainu (osnaxa iepapxiunocmi —
aBT.);

I') Creriaizaitisi: po3yMiHHS TOTO, 1[0 HOPMH JIOKAJIbHUX HOPMaTHBHUX
aKTIB PETYJIOIOTh BY3bKe KOJIO IMTaHb (TPYA0Ba IMCIMILIIHA, OIUIaTa Mpall,
pexumM poboTH) (03HaKa Yitbosoi cnpsaMo8aHocmi — aBT.),

4 dopmantok B. B. JlokanbHa IpaBOTBOPYICTh SIK OMHA 3 (JOPM AKTHBHOCTI COIIANEHOTO
cy0’exta. AKTyanbHi IpoOIeMu HOMITHKH : 30. Hayk. mp. / peakod. : C. B. KiBanos (romnos. pex.),
JI. 1. Kopmuu (3act. ronos. pen.), FO. I1. Anewnin [ta in.] ; MOH VYkpainun, OHIOA. Opeca :
®emnixe, 2009. Bum. 38. C. 694-698.

42 ®opmantok B.B. TIoHATTS JOKaIbHOT HOPMOTBOPUOCTI. AKMmyanvii npobaemu nosimuxuy :
30. Hayk. np. / peakon. : C. B. Kianos (ronos. pen.), JI. I. Kopmuu (3act. ronos. pen.),
1O. I1. AneniH [ta in.] ; MOHmMonoascniopt Ykpainu, HY OFOA. Oneca: @enikc, 2011. Bum. 44
. C. 128. (C. 124-129). URL: http://hdl.handle. net/11300/1554
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I’) TlponemypHicTh: PO3YMIETHCS K HAsSBHICTh HYITKO BHU3HAYEHOTO
MOPSAKY PO3POOKHM, TPHAHATTA Ta BBEACHHA B MHif0 NpodimpHUX
HOPMATHUBHUX aKTiB (03HAKA pe2namesmosanocmi — aBT.).

Jo ocobmmBocTeil JTOKanmbHOI HOPMOTBOPYOCTI HABEACHUI aBTOP
BiTHOCHTS ii YHIKaJIbHI PHCH, a caMe:

1. JlomoBHIOBAJIEHUH XapaKTep — PO3YMiHHS TOTO, IO JIOKAJIbHI HOpMH He
3aMIHIOIOTh 3aKOH, & <«JIONMHCYIOTBY» HOro, 6a Oulbllle — BOHU 3alIOBHIOIOTH
MIPOTAJIMHY, SIKi 3aKOHO/IaBELb 3aJIMIIMB HA PO3CYJ] BIACHUKA YH KOJIEKTHBY
(cybcudiapua puca — aBT.).

2. CninpHa ydacTh — 4YacTo Iependadae B3aeMOJII0 aaMiHicTparil
(poboTomaBIsl) Ta TPYAOBOTO KOJIEKTHUBY (TMPOQCHiNKK), HANPUKIAA, TPH
ykinajzeHHi KoleKTHBHOTO TOTOBOPY (korabopayitina puca — aBT.).

3. 'HydKicTh Ta ONMEPATHBHICTH — IIi PUCH (BIACTHBOCTI) MO3BOJIIOTH
IIBHKO pearyBaTH Ha 3MiHM B TEXHOJOTIYHUX Mpolecax abo eKOHOMIYHOMY
CTaHi MANPUEMCTBAa 0e3 OYIKYBaHHS 3MiH Yy [EpXKaBHOMY 3aKOHOJaBCTBI
(puca ounamiunocmi — aBT.).

4. CaHKIIIOHOBaHICTh JIEPKaBOI0 — PO3YMIHHS TOTO, IO JIepKaBa BU3HAE
IIPaBO TIANPHEMCTB HA TaKy MIisJIBHICTb, HANAIOYM JIOKAIBHUM AaKTaM
IOpUANYHY culty (puca éanionocmi — aBT.).

Jly’)kxe BaXJIMBUM € BIJOKpEMJICHHS HaBeJCHHM aBTOPOM OCHOBHHX
BIIMIHHHMX PHUC JIOKAJIbHOI HOPMOTBOPYOCTI, IO i€ JUIS BCIX COINaTbHHUX
perynsTopie®. Jlo HUX BiH BiJIHOCHTb HACTYIIHI:

1. Ix minHOpMaTuBHMII XapakTep, MOB'A3aHUIl 3 HASBHICTIO BHXiIHHX
3aralbHO HOPMATHBHHUX HACTAHOB (03HAKA HOPMAMUBHOI cybopouHayii —
aBT.);

2. [lo3HaueHHAM KOHKPETHHX MEX JIOKaJIbHOT HOPMOTBOPYOI aKTHBHOCTI
(03naxa obmesicenocmi disibHoCcmi — aBT.);

3. HaninenHsM cy0’eKTiB JOKaJIbHOI HOPMOTBOPYOCTI BiJIOBITHIMHU
MOBHOBAXEHHIMU (03HAKA KoMnemenyitinocmi — aBT.)*;

4. HasBHICTIO MiKOHTPOIBHOTO MEXaHi3MY, IO TO3BOJISIOTH MPOBOIUTH
OLIIHKY pe3yJbTaTiB e(pEeKTUBHOCTI JIOKAJIbHOT HOPMOTBOPYOCTi, MO Tak
3BaHi JIHIT «3BOPOTHOTO 3B’ SI3KY» (KOHMPOIbHO-e(heKmueHa 03HaKa — aBT.).

BaxmBUM € 3a3HAYMTH, [0 JIOKaJbHa HopMmoTBopuicth OMCB
BIJINIOBi]a€ BCIM HABEJCHUM HACTAHOBAM, BOJIOIIOUH BIAMOBIIHUMH PHCAMU
i o3HakaMu. Takuil BHCHOBOK MiJITBEPIXKYETHCS OCHOBHUMH HAaCTaHOBAMH

43 ®opmantok B. B. JlokanbHa IpaBoTBOPYICTh SIK OHA 3 (OPM AKTHBHOCTI COLIAEHOTO
cy0’exTa. AKTyasnbHI poOiemMu MOJITHKY : 30. Hayk. rp. / penkod. : C. B. KiBanos (ronos. pex.),
JI. 1. Kopmuu (3act. ronos. pen.), FO. I1. Anewnin [ra in.] ; MOH VYkpainun, OHIOA. Opeca :
Denike, 2009. Bum. 38. C. 694-698.

4 Baitmypatos M.M. (2024). KomreTeH11is OprasiB MiCIIEBOr0 caMOBpsLyBaHHs YKpainu:
TpaHcdopMaliiiHi 3MIHM B yMOBaxX pPOCIHCHKO-yKpaiHchkoi BiiiHM. Yacommc KuiBcbkoro
yHIBepcHUTeTy npaBa, (2), 46-51. https://doi.org/10.36695/2219-5521.2.2024.7
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¢binocodii nokamsHOi HOpMOTBOpUOocTi OMCB, sKi TONATAIOTh B peaizariii
IIpaBa TEPUTOPiaTbHOI TPOMAAN Ha CaMOOpPTaHi3amilo, BUPIMIECHHI MiCIIEBIX
MMUTaHb B IHTepecax JKUTENIB, 3a0e3medeHHi JeMoKparii Ta OamaHCy
JIOKaJTbHUX IHTEPECIB 3 Nep’KaBHIUMH iHTEpecaMH. BakiIMBHM eJIeMEHTOM
BIUIMBY JIOKaTbHOI HOpMOTBOpuocTi OMCB BHcTyMAaE ii CyTTEBUI BIUTUB Ha
(hopMyBaHHS MYHIIIUITAJIBHOT CBiOMOCTI (IIPaBOCBiIOMOCTI) JTFOAWHH, i1 TpyTI
Ta acomianii®, a Takox OymyBaHHS Ha ii OCHOBI MYHIIMIIAIEHOT IICHXOJIOTII,
[0 JICTCPMIHY€E Ta peali3ye BiIIOBIIHI MOBEIIHKOBO-TisUTbHICHI HACTAHOBH
sxurenis-unenis TI, a TakoXk iX acCOLIaTMBHUX CTPYKTYp*C.

Otxe, MOXHA KOHCTAaTyBaTH, 110 ¢inocodis J0KaIbHOT HOPMOTBOPUYOCTI
OMCB BucTymae sk aJeKBaTHa i ONTUMAallbHA KOHICMINS 1 COIliaJibHA
(heHOMEHOJIOTis 010 PO3POOKH (HOPMOIIPOEKTYBAHHS SIK IOYAaTKOBOT CTaIi1
HOPMOTBOPYOCTi) 1 CTBOpeHHsS (BJIaCHE HOPMOTBOPYICTE B ii BY3BKOMY
PO3YMiHHI) IPaBOBUX HOPM Ha PiBHI OKPEeMHUX TPYII UM aCOIialii JIIOIUHH,
oprasizaimiif i oprafiB, BKJIIOUAIOYH i JIOKATBHI OpraHi myOmiyHOoi Biaaw, abo
TEepUTOpili, HA SKUX BOHH ICHYIOTh, (YHKIIOHYIOTh, HPOSBISIIOTH CBOIO
aKTUBHICTH B c(epi CAaMOBPSAIHHUX BITHOCHH IO 0a3yeThCs HAa MPUHIIMIIAX
JIEMOKPaTHU3MYy, cyOcumiapHOCTI  Ta  BpaxyBaHHI  cHenu(pIIHHX
eK3UCTEHLIHHUX MOTpeO JIOKaJIbHOT criibHOTH. BoHa 3a0e3neuye opraniqHuii
nepexig BiJy )KOPCTKOTO JEP)KABHOTO PETYJIIOBAHHS 10 CaMOpPEryJIIOBaHHS
JIIOJIMHH, T1 TPy Ta acouialiii, mo 0a3yeTbesi Ha NpOOIeMaTHII BUPIIIEHHS 1
peatizaliii )KUTTEBUX YCTPEMIIiHb, MOTPEO, IHTEHIIIN Ta IHTEPECiB BKa3aHUX
cy0’€eKTIB, — Jie caMi HOPMH IIpaBa JIOKAIBbHOI IPOCTOPOBOI J1ii CTBOPIOIOTHCS
«3HHU3Y» Ta 0a3yrOThCs HA MPUHIUIIAX 3aKOHHOCTI.

Omxe, BapTO BpaxOBYBaTW  JIOTIKY JIOKaJbHOI HOPMOTBOPYOCTI, IO
0a3yeTbCcs HA NPUHIMIAX 3aKOHHOCTI, IPO30POCTi, KOJETIallbHOCTI Ta
CIpsIMOBaHA Ha BHUJAHHS JIOKAJBHHX aKTiB y MeXax KOMIETeHUIl, Mo
PETYIIIOIOTE CYCIIITBHI BiTHOCHHY HA BIATIOBIHIHN TepHUTOPIi.

Kpim Toro, amamizyrouu ¢inocodito mpodinbHOI HOPMOTBOPUYOCTI,
Ba)XKJIMBO 30CepeUTH yBary Ha ii ineHTudikaniiiHnx o3Hakax, 10 (pakTUIHO
CKIIaaaoTh (inocodchki OCHOBU Takoi AisuibHOCTI. Tak, BBa)aeMmo, 10 10
OCTaHHIX BIJIHOCSITBCS TakKi i1eHTU(IKALIHHI O3HAKH:

A) HasBHICTh IHCTUTYTY JIOKaJbHOI JEMOKpATii: pO3yMIETbCS TaKUM
yuHOM, 0 MCB € BiacHe IHCTUTYTOM camooprasizauii HaceJeHHs, 10

4 Baitmyparos M.O., Kopman B.5., €ppemosa H.B. MyHilunansai npasa JTIOTHHE SK
BCEOXOILTIOYA Ta YHiBepcalbHa (popMa CTaHOBIICHHS i po3BUTKY ii cBimomocti. SCIENTIA.
Scientific Collection «InterConf», «The driving force of science and trends in its development»,
October 17, 2025. London, England, United Kingdom (172), C. 67-76.

4 Baiimyparos, M., Kogman, B. (2023). [Tapagurma «mpasa JIOAMHH — MyHILMITANIBHI paBa
JIFOAMHY — MyHILIUIIaIbHA JTIOAMHAY SIK CTPATCTiYHMIT HAIPSIM PO3BHTKY JEP)KaBHOCTI B yMOBaX
rnobanizanii. Scientific Collection «InterConf», (176), C. 97-105. Retrieved from
https://archive.interconf.center/index.php/ conference-proceeding/article/view/4584
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BimoOpaxkae intepecu TT Ta 1i KHUTENiB-WICHIB TaKOT TPOMAJH, — SIKi MOXKYTh
He 30iraTtucs 3 Iep>KaBHUMH, ajie i He CymnepedaTsh iM.

B) Exsucrenmiiina npupo/a J0KaIbHOT HOPMOTBOPUOCTI: AETEPMiHY€ETHCS
TUM, 10 (PEHOMEHOJOTiSI TaKOi HOPMOTBOPYOCTI 00’€KTHBHO BWHHKAE i3
MOTpeOM BUPINIYBATH JKATTEBI MUTAHHS, Bill SIKUX 3aJICKHUTH CTaOLIbHE
ICHYBaHHSI TEpUTOPiaIbHOI JOKAIBHOI JTIOACHKOI CHIIBHOTH, OE3MOCepeHBO
Ha MicIsX (TepuTopiaibHa OCHOBA).

B) HasBHicte peanbHOl mpaBocy0'ekTHOCTi TI': po3yMmieTbesi Takum
YMHOM, IO CaMe TaKi TEepUTOpiajibHI JIOKAJIbHI JIIOACHKI CIIJIBHOTH
BU3HAIOTBCSI ~ BAXIMBUMH  CyO'eKTamMM  MpaBa,  3JaTHUMH  JIO
CaMOperyJIIOBaHHS, BKJIIOYAIOYM # BHPIIICHHS IUTaHb iX ICHYBaHHS 1
(YHKIIOHYBaHHS, 4Yepe3 NPUHHATTA JIOKaJbHUX aKTiB HOPMAaTHBHO-
MIPaBOBOTO PETYJIIOBaHHS.

I') HasBHicTP MyHIIHMMIaTbHOT CBIZOMOCTI (TIPaBOCBIIOMOCTI): HAETHCS
PO HASBHICTH Takoi (DEHOMEHOJOTii, MPHYOMY SK CaMOl TepUTOpiaIbHOI
JIOKaJbHOI JIFOICHKOI CIITBHOTH, Tak W chopmoBannx Hero OMCB, mo
JO3BOJIIE BKa3aHUM CyO0’€KTaM YCBIIOMIIOBaTH, PO3YMITH 1 BHIUIATH
MepeNiK MUTAHb, BiJl BUPIMICHHS SKAX 3aJICKUTH CTAa0ITbHE, ONTHMAaJbHE 1
epexktuBHe icHyBaHHS 1 ¢yHKuioHyBanHs TI' — a me, cBoew deproto,
BUDINIYEThCS ~ 4Yepe3  3acTOCYBaHHS 1  BHUKOPHCTaHHS  MpoQiibHOT
(heHOMEHOJIOTIT — JIOKaJIbHOT HOPMOTBOPUOCTI. ba OinbIe, MoXKHa Ka3aTH, 110
came Taka (DeHOMEHOJIOTisl BUCTYMAE JIOTIYHUM TIPOSBOM Ta MiACYMKOM Jil
MYHIIMIIAIBHOT CBIZIOMOCTI (TIIPaBOCBiJOMOCTI)

3BificH TPOSBISETHCSI HEOOXIAHICTP BHU3HAYCHHS JIOTIKH (hOPMYBaHHSI
MIPUHITUIIOBUX 3aca] (MIpuHIHUIIB) HopMoTBopuocti OMCB, mo sixkux MokHa
BiJTHECTH HACTYIIHI:

A) KowmrieTeHmiiiHa OCHOBa JIOKAIEHOI HOPMOTBOPYOCTI: PO3YyMI€THCS
TaKUM YHHOM, IIO JIOKAIBHI akTH npuiiMaroteess OMCB numre B Mexax ix
TIOBHOBAKEHb, 1110 JEJIEroBaHi Aep>KaBoro ado MpsMO BU3HAYEHI 3aKOHOM.

b) Cucrema npHHIMIIIB JIOKAIEHOT HOPMOTBOPYOCTI: 3a3BUYaii BKIIFOUAE B
CBOE KOJIO NMPHHIMITK HAPOJOBIAAJS, 3aKOHHOCTI, TJIACHOCTI (BIAKPHUTOCTI),
MPO30pOCTi  (TPAHCHAPSHTHOCTI), KOJETIAIbHOCTI, a TaKOX MPHHIIUI
MO€THAHHS MICIIEBHUX 1 IEP)KaBHUX 1HTEPECIB.

B) HopmaruBHICTh: PO3YyMIETHCSI TaKMM YHWHOM, IIO JIOKQJIbHI aKTH
(pimmeHHs pan), SK MACYMOK JIOKAJIBHOI HOPMOTBOPYOCTi, Hacammepen,
CHpSIMOBaHI Ha PEryJIIOBAaHHS PI3HOMAHITHHX c(ep AiSIIbHOCTI IOPHINIHHUX
0ci0 MixKk co00r0 Ta B3a€MUH MiXK HUMH Ta JKUTeIsIMU-uieHamu TI', MaloTh
3araJbHOO0OB'I3KOBHI XapakTep Ta € OOOB’S3KOBMMH /ISl BUKOHAHHS Ha
TEpUTOPIi Jie icHye Ta QyHKIIOHY€e TpoMaa.

I') IOpuanyna TexHika: 3a3BMYall BKIIOYAE BIJIIOBIHY CYKYIHICTbH
MPOIIECyabHO-TIPOLIEAYpHUX MiK skureniB-wieHiB T ta OMCB, mpo
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PETYIIOIOTh  TpoIeC  PO3pOOKH  (HOPMOIIPOEKTYBAHHS), EKCIEPTH3H,
TMPUHHATTS (HOPMOTBOPEHHS) Ta peeCTparlii HOPMaTUBHO-IIPaBOBHX aKTiB.

I’) MpyHimunaneHa CBiZOMICTE (TIPaBOCBIIOMICTB): BHCTYIA€ K
ocobmBa Gopma CyCIiIbHOI CBIIOMOCTI, SIKa BioOpakae CTaBICHHS JIOICH
JI0 MICIIEBOTO CaMOBPSTyBaHHS, JIOKAJIbHHUX TIPaB, 000B’S3KiB Ta JKUTTS CBOET
TpOMaH, a TaKOXX YCBIIOMIJICHHS MEPENiKy NMUTaHb, M0 BHPIMIYIOTHCA B ii
Mexax. ba Oumblle, 1e poO3yMie€Thbcs HE MPOCTO SK 3HAHHS 3aKOHIB, a
BHYTPIIIHE BIIYYTTS] HPUUETHOCTI 10 CBOTO MICTa YH CeJia Ta pO3yMiHHs TOTO,
SIK TIpaIIO€ Biaja «Ha Micusix». BoHa 3a3Buyail y po3yMiHHI apXiTEKTOHIKH
CKJIQJAETHCS 3 TPHOX KIIIOYOBHX KOMIIOHEHTIB: a) MyHIIMIaJIbHA ICUXOJIOT IS
€MOIlii, MOYYTTs Ta HACTPOI KUTENIB (HAIPHUKIIAJA, TOPIICTh 32 CBOE MIiCTO a0
HEBJIOBOJICHHSI POOOTOI0 Mepii), 110 3HAXOJSTh CBil MPOSIB y KOHKPETHHX
MTOBEIIHKOBUX HACTAHOBAX JIFOJUHM, ii TPyH Ta acoriamiii; 0) MyHIIUITaTbHA
iZIeoIIoris: K CHCTeMa ifeid, Teopiit Ta MepeKoHaHb PO Te, SIKUM Ma€ OyTH
imeanpHEe CaMOBPSAYBaHHS, B) MYHIIMIAJbHA IOBENIHKA: SIK TOTOBHICTP
JIFOIMHM JiSITH (XOUTH Ha BUOOPH, OpaTn yyacTh y TPOMaJChKUX CITyXaHHSX,
COpPTYBaTH CMITTSA Y CIUIAYyBaTH MICIEBiI IOAATKH), IO 0a3yeThcs Ha
MYHIIUTAIBHIH ICUXOIIOTII.

J1) MyHinunansHa MCUXOJOTIS: BUCTYIA€E SIK CYKYIHICTb JiH JKHTEJNiB-
yneniB TI' Tta OMCB, mo, mno-mepiie, € pe3yJbTaToM NPOSBY IX
MYHIIMIIAIBHOT CB1IOMOCTI (ITPaBOCBiOMOCTI); TIO-JIpyTe, BiJOOPayKEHHIM 1X
eK3UCTeHLIHHMX IHTepeciB o0 icHyBaHHs 1 pyHKUioHnyBaHHs T1; mo-Tpere,
3HAXOJMTh CBIifl POSIB Y 3MIHCHEHHI BiIIOBITHUX MOBEIHKOBO-TisTIbHICHUX
HACTAaHOB, IIO CHPSAMOBaHI Ha peaji3aliio 3a3HAYCHHX IHTEpeciB; IO-
4eTBepTe, MiJICYMKOM TaKoi MOBEAIHKH € HOPMOTBOpYA JisITbHICTH KHUTEIiB-
qreHiB TI' ta OMCB abo 11 axTuBi3amiss y BHUIJISAII JOKaJbHOT
HOPMOTBOPYOCTI.

Otxe, JI0OKaJgbHAa HOPMOTBOPYICTh BUCTYNAE €(DEKTUBHUM IHCTPYMEHTOM,
o0 TEPEeTBOPIOE EK3HWCTEHIIIHHI iHTepecH XuTediB-uwieHiB TI y mpaBoBi
HOPMH, JIIFOYM B paMKax MpPaBOBOI CUCTEMH JIEPIKAaBH, Yepe3 BUKOPHCTAHHS
npodiJILHOTO MEeXaHi3My.

HaBeneHi HaCTaHOBHU JIalOTh MOXKJIMBICTH CTBEPIDKYBATH, 110 (irocodis
Ta JIOTiKa JIOKAJIbHOT HOPMOTBOPYOCTI 0a3yrOThCs Ha i€l cybcudiapnocmi, B
OCHOBI SIKOi JISKHTH IPAKCEOJOTIYHUI KOHIENT, KOJIM PILICHHS MaroTh
YXBAJIIOBATHCS HA TOMY DiBHi, 1€ BOHM BUKOHYIOTBCAY . PazoM 3 TuM, MOKHa
CTBEP/UKYBAaTH W PO 3MiHY YHpaBIiHCBKOI mapaanrMu Qinocodcbkoro
aCIIeKTy JIOKaJbHOI HOPMOTBOPYOCTI, IO 3HAMEHY€E Mepexia Bim Mojeli

47 uabkosuy A. (2020). IMpuHuun cy6cumiapHocTi sk 6a30Ba 3acaja MOAITy BIaad Ta
PO3MOiTY MOBHOBaXEHb MIXK JICP’KABHOIO BIIAJIOK0 i MICHEBUM CaMOBpSTYBaHHAM. [1yOniune
ypadysanns, (2 (22), 221-229. https://doi.org/10.32689/2617-2224-2020-2(22)-221-229
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«Iep>)KaBHOTO HaKa3y» JIO CyCIiabHOro aoroBopy Ha piBHi TI. Otxe, B
OCHOBI TaKOI Cy4acHOI ITapagurMH JIS)KaTh:

— JIIOAMHOIEHTPU3M: HOTO PO3YyMIHHS MICTHThCA B TOMY, IO NPaBOBa
HOpMa CTBOPIOETHCS HE AJISI KOHTPOJIIO, a Ul KoMpopTy xurensi-uneHa 1T

— cB0o0OO/Ia B MEXax 3aKOHY: MPOSBIAETHCS B PO3YMiHHI TOTO, IO TUTBKH
TI" Mae mpaBo peryiroBaTH BCe, 10 He 3a00pOHEHO i caMme Te, 110 BimoOpakae
il yHIKaJIbHUH COLIOKYJIBTYPHUI KOJI;

— JIETITUMHICTB: ITPaBWJIa, IO MICTATHCSA B JIOKAJILHOMY HOPMAaTHBHO-
MIPaBOBOMY aKTi, Ail0Th, 00 xuteni-wienn TI' BU3HAIOTH X cripaBeAIMBUMH,
a He JIMIIe TOMY, 110 BOHH O(DIliifHO yXBaJleHi;

— MpIOpUTET MpaB 1 CBOOOA JIIOJMHU: PO3YMIIOTHCS TaKUM YHHOM, IIO
CTpaTeriYyHuM HampsMOM JIOKAIbHOI HOPMOTBOPYOCTI BHCTYNa€e came
MIPIOPHUTET TpaB i CBOOO JIIOIUHH TIEpe]] IPaBaMu IepKaBH Ta 11 MyOIiqHOT
BIamM, 1 caMme mpaBa 1 CBOOOAM JIOAWHH, X peaji3allis, BHCTYIAIOTh
OCHOBOITOJIOKHAM HAIpsIMOM [iSUTBHOCTI 1 JepykKaBH, 1 ii myOJidHOi Biamu
(muB. cr. 3 KoncTutymii Ykpainn).

MoskHa CTBepIKyBaTd, IO TpaHcopmaris ¢GiToCO(YCHKOTO ACTEKTY
JIOKJIbHOI HOPMOTBOPYOCTI AECTEPMIHYIOTh JEMOKPAaTHYHI 3acagyl JIOT19HOT
oOyZ0BH HOPMAaTUBHO-IIPABOBOTO aKTy, IO PO3pPOOJICHUI 1 MPUHHATHI B
Mexax mpodinbHOT eHOMEHOIOTIT, — 00 JOKaJIbHUN aKT YCBIIOMIIFOETHCS 1
pO3yMi€TbCsl  SIK  «MIKPO3aKOH»,  SIKMM  3allOBHIOE  MPOTAJIMHHU
3arajbHO/ICP)KaBHOTO 3aKOHOJIABCTBA 3 YpaxXyBaHHSIM MiCIEBOT cielUdiky, B
OCHOBI SIKOT JIeXaThb EK3WUCTEHLIWHI iHTepecw (iHAMBIAyalbHI, TPYIIOBI,
KOJICKTHMBHI) JIIOAMHU-XHUTENs 1 ogHovyacHO wieHa TI, a takox ii rpym Ta
acomianii*®. 3Bizcu 10 Takoi MOOYIOBH BiTHOCATHCS HACTYIIHI ITiIXOJIH:

1. JomineHICTh: HaBiMIO e rpoMai? (HampUKiIaj, MpaBuia OJIaroycTporo
camMe I TIPCHKOTO YM TNPHUMOPCHKOTO MicTa). Lle BaxmmBuii Hampsm
JIOKJILHOI HOPMOTBOPYOCTI, SIKMH (h)aKTWYHO BH3HAUa€ ii JETepMiHAHTH Ta
MIPAKCEOJIOTIYHIHA TOTEHIiaJ, 10 CHPSIMOBYETHCS Ha BHPIIICHHS BAYKIJIUBHX
Ta MEPUIOYEPrOBUX NMUTAHb JIOKAIBLHOTO JKUTTS 1 PO3BUTKY.

2. lepapxiuHicTh: JJOKaJIbHa HOPMa HE MOXe cynepeunTr KoHcTuTyuil uu
3aKOHaM, aJie MOXKe JIeTaji3yBaTh iX. BU3HaHHS | BUKOHAHHS 11i€] BAMOTH He
TIIBKU JUCIHUILTIHY€E TEJICOJIOTIYHI, OpraHi3alliifHi Ta HOPMOTBOPYI MPOIECH
BCEPEIHHI JIOKATBHOI HOPMOTBOPYOCTI, IO HAacaMmIepel TOPKAIOTHCS
mpo¢inbHO MOBEAIHKH CyO’€KTiB Takoi HOPMOTBOPHYOCTi, — ayje ¥ Hamae
peasbHy 3MOry MOOyAyBaTH MacuB IPAaBOBHUX HOPM JIOKAJIBHOI Aii, 0 He
Oy/ie BUXO/UTH 32 MEXI IIPAaBOBOTO I10JIS JIEP)KAaBHU Ta HOMY CYIEpEUUTH.

3. IlpouexmypHicTh: BigKpUTiCTh 0OroBOpeHHs (IyONiYHI CITyXaHHS)
Ba)XJIMBIIIAa 3a caM TEKCT, a/UKe I TrapaHTye cBigomMe 1 J100pOBUIbHE

“ [lerpummua M.O. Hampsamu BIOCKOHANEHHS JIOKAIbHOI HOPMOTBOPYOCTI OpraHiB
MiCILIeBOTO caMOBpsIyBaHHs B YKpaiHi. €sponeticoki nepcnekmugu. 2012. Ne 2. 4. 2. C. 71-76.
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BHKOHaHHS HOpMH. OTXKe, BTUICHHS JEMOKPATUIHHUX €JIEMEHTIB i CTBOPCHHS
Ha IX OCHOBi MeXaHi3MiB ydacTi xkutemniB-wieHiB TI' y cTBOpeHHI JIOKaTbHIX
HOPMAaTHBHO-IIPAaBOBHUX aKTiB, IPH JOTPUMaHHI IPOLECYaIbHO-IIPOLIETY PHUX
HACTAaHOB, BHCTYIIA€ PEaJbHOI0 TapaHTI€I0 YCMiXy, ONTHMANBHOCTI Ta
e(peKTUBHOCTI JJOKATBHOI HOPMOTBOPYOCTI.

4. EQexTHBHICTh: HAABHICTh MEXaHI3My KOHTPOJIO Ta CaHKIIH, fAKi
3po3yMiii KoxkHOMY 3 okuteniB-wieHiB TI. Takwii minxim aerepMinye
BHYTPIIIHIO MOTHBALIIO JIIOJAWHH, a TaKOXK ii COIiaJbHy aKTHBHICTH LIOA0
ydyacTi B HOpMOTBOPYHUX Ipolecax, 00 Taka y4acTb € He TiIbKU 3p03yMiJIoI0
3 MO3MIH COLialbHOI BaXXJIMBOCTI, a ¥ 3 IMO3MINHM JTIOACHLKOI TigHOCTI Ta
PiBHOCTI.

5. OntumanpHICTh: JIOKalbHA HOPMOTBOPYICTH IMOBHHHA BiIIOBIIaTH
BUMOT'aM ONTHMAaJIBHOCTI, BPaXOBYIOUH ii JIOKaIbHUI piBeHb Ta 0OMEKEHHS
PECYPCHOTO TIOTEHIiay y TpaHc(opMmarlii BOJi KUTENIiB-WICHIB TPOMaIH B
JIOKaJbHI TPaBOBI HOpMH, Oa OUTbIIE — BHMOTaM ONTHMAJBHOCTI TaKOi
TISUTEHOCTI TIOBHICTIO BifIIIOBia€ BUMOTa MyHIIUIIAIFHOI TEJICOJIOT1IHOCTI.

6. MyHinunanbHa — TEJCOJOTIYHICTB:  SK  BHMOTa  JIOKaJbHOI
HOPMOTBOPYOCT] ETEPMIiHYETHCS B OCHOBHOMY MYHIIMIAIBHAM ITiIX0J0M
Ta MYHIIUNAIBGHOIO Cclienianizanieo, To0To mnpodiibHa (EeHOMEHONOTIs
MOBUHHA OyTH CIIPSIMOBaHa Ha BUPIIICHHS TUTaHb MiCIIEBOT0 3HAYECHHS uepe3
periaMeHTallil0 Ta BpEryJIOBaHHS IIMTaHb JIOKAJIBHOTO JKUTTS, MO €
Ba)XJIMBUMH 1 aKTYaJIbHUMU JUIS MOBCSKAEHHOT skuTTeNisuibHOCTI TT, oTke —
BOHU TIOBUHHI TOPKaTHCS TUIBKM MYHIIWNAJIBHUX acCIEKTIB ICHYBaHHS 1
¢yskmionyBanss TT.

7. I'ymaHi3M: JIOKaJlbHa HOPMOTBOPYICTH MOBHHHA 3IIHCHIOBATHCS Y
(bopmax, 1110 He IPUHIKYIOTh JIFOJICHKY TiIHICTb, & TAKOXK OYTH CKEpOBaHOIO
Ha peaji3amif0 TyMaHICTUYHO-TYMAaHITAPHUX I[IHHOCTEH KOJICKTUBHOI
KUTTEISTIPHOCTI TEPUTOPIaTIbHOT JIOKATBHOT JTFOICHKOT CITITBHOTH.

5. BugoBa xapaKTepHCTHKA JIOKAJIbHOI HOPMOTBOPYOCTi

Bu3HaueHHST BHIOBOI XapaKTEPUCTUKU JIOKAJIBHOI HOPMOTBOPYOCTI
BOJIOJIi€ BXKIIMBUMHU METOAOJIOTIYHIMH BIACTUBOCTSMH, IPUIOMY HE TUILKU
B npotieci ineHTudikanii npodibHOro GeHOMEHyY K BaXKIIUBOT'O COLIaIbHOTO
SIBUINA, 2 H B KOHTEKCTyaslizalil po3yMiHHS HOro 3HaueHHs 1 poJii IIOJO
BHUKOPHCTAHHS B YMOBaxX OPAMHAPHOTO Ta €KCTPAOPMHAPHOTO iICHYBAHHS 1
(YHKI[IOHYBaHHS JIep>KaBHOCTI.

JlokaibHa HOPMOTBOPHYICTh KIACH(]IKyeEThCS 32 JEKIIBKOMAa KIIOYOBUMHU
kpurepismu. lle, mo-mepimie, pormoMarae 3pO3yMiTH, XTO CaMe€ CTBOPIOE
NIpaBWJIa OBEIIHKY (CyO ‘€kmHull ckiaod 10KANbHOI npagomeopyocmi) Ta siKi
chepu KUTTS (00 €KmMHO-npeoMemHuil CKiao 10KATbHOI HOPMOMEOPYOCHIT)
BOHHM OXOIUTIOIOTE. 110-apyre, 11e Ja€ MOXKIIMBICTB, B JOCIIKYBaHOMY HAMHU
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KOHTEKCTi, BHM3HAUUTH, SKI XapaKTEPOJOTiYHI OCOOJUBOCTI JIOKaJIbHOL
HOPMOTBOPYOCTI MOXYTh OyTH 3aCTOCOBAHUMH 1 BHUKOPHUCTOBYBAaHUMH B
YMOBax OpAMHAPHOTO Ta €KCTPAOPIMHAPHOTO iCHYBaHHS i (QYHKIIIOHyBaHHS
JIepKaBHOCTI.

[IpodinsHa QeHOMEHOTOTISI PO3PI3HAETHCA 32 NEKiTbKOMa O3HaKaMH, a
came:

1. 3a cyb'ekmamu npuiinsmms — e BHU3HAYa€, XTO CaM¢ Ma€ IMPaBO
BU/IaBaTH aKT:

A) OIHOCTOPOHHS: KO HOPMAaTHBHO-NIPABOBI aKTH BHIA€ BUKIIOYHO
KEpiBHUK (HANpUKJIIa], HaKa3H, I0Caa0B1 IHCTPYKIIT).

b) CninpHa: K011 HOPMAaTUBHO-TIPABOBI aKTH MPUIMAIOTHCS] KEPIBHUKOM
pasoM 13 mpodcninkord abo TPYAOBHM KOJEKTHBOM (HampuKIam,
KOJICKTUBHHUH JJOTOBIp).

B) KonexktuBHaA: KOJM PIICHHS NPUHMAIOTHCS 3arajJbHAMH 300paMu
KOJIEKTUBY a0o Ha pedepeHIyMi TEepUTOpialbHOI CHUTBHOTOO (11
eJIEKTOpaLHUM KopirycoM) (Hampukiaa, CTaTyT).

2. 3a npeomemom pecyntosanus — TyT Kiacu(ikamis 3MIHCHIOETBCS 3a
3MiCTOM CYCIIBHUX BiTHOCHH:

A) YcraHOBYI: KOJM BU3HA4YalOTh INPABOBHH CTaTyc opraHizamii abo
TepuropiabHOI cribHOTH (CTaTyT).

Bb) OpranizamiiHo-ynpaBIiHCBKi: KOJIM BH3HAYAEThCS CTPYKTypa Ta
pexxuM podoru (LlrtatHmii posmuc, IIpaBuia BHYTpPILIHBOTO TPYJOBOTO
posnopsinky / IIBTP/).

B) TpymoBi: KoM PErIaMEHTYIOThCS 1 PETYIIOIOThCS YMOBH TIpalli Ta
BiqnouynHKY (['padiku BiAmycTOK).

I') ComiansHO-eKOHOMIYHI: KOTH PETJIAMCHTYIOTBCS Ta PETyIIOIOTHCS
MMUTaHHS OIUTaTH npaii Ta 6orycH ([TooskeHHs PO IpeMitoBaHHS).

I’) [ducnumminapHi Ta  OE3MEKOBi: KOJIH  pETJaMEHTYIOTBCS — Ta
PETYIIOIOTHCS MUTAHHS OXOPOHA Ipalli, MpaBuiia Oe3MeKH.

3. 3a uacom Oii — BUMIPIOBaHHS [ii HOPMATHBHO-IIPABOBOTO aKTy 3a
TEMIOPAJILHOIO 03HAKOIO:

A) TlocriiiHi: KOMM HOPMAaTHBHO-TIPABOBI aKTH MiIOTh HEBHU3HAYCHMH
TepMiH a0 ix ckacyBauHs (CtatyTt, [IBTP).

b) TuM4acoBi: KO HOPMATHBHO-TIPABOBI aKTH BUJAIOTHCS HAa NMEBHUI
nepiox abo I BUKOHAHHS KOHKPETHOTO 3aBAaHHS (HaKa3 MpPO CTBOPEHHS
pobouoi rpymm).

4. 3a wopuduunoio ¢hopmoio — KONM BIINIOBIIHOMY HalMEHYBaHHIO
HOPMAaTHBHO-IIPAaBOBOTO aKTY BiAINOBIAAIOTh MEBHI BUMOTH IOJO IOPSAKY
Horo npuiAHATTS Ta Horo gopmaizarii:
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A) TlonoxeHHS: KOJM HOPMAaTHBHO-TIPABOBI aKTH BH3HAYAIOTHh 3acaidl
IisuTbHOCTI TiApo3niniB abo cucrem (Hanmpukian, [ToJoxeHHS mpo Bimmin
KaJpiB).

B) IncTpykmii: KoM HOPMAaTHBHO-TIPABOBI aKTH BH3HAYAIOTH UiTKUI
anroputM niit (IlocagoBa iHCTPYKIIs).

B) IlpaBmna: koiM HOPMATHBHO-TIPABOBI aKTH BH3HAYAIOTH 3arajibHi
Hopmu noBeiHkH ([IpaBuiia BHYTPIITHEOIO PO3MOPSAKY ).

I') Haka3u: kol HOPMAaTHUBHO-TIPABOBI aKTU € DPO3MOPSAYNMHU aKTaMHU
KepiBHHKA.

I’) Pimenus: odiuiiHUi po3MOPAAYMNA JTOKYMEHT, SIKUH HMPUHAMAETHCS
KoOJIeTiaJIbLHUMHU OpraHaMu (MICLEBUMH paJaMi, BUKOHAaBUNMH KOMITETaMH)
JUISL PO3B'SI3aHHS BaXKJIMBHX IMTaHb, 3a3BUYAil 16 IPaBOBHH aKT, M0 (BiKCye
BUOIp 3 alNbTEpHATHUB, Ma€ IOPUANYHY CHITy Ta CKIAaJa€Thcs 3 KOHCTATyIOUOi
Ta pO3MOPSIIO0] YACTHH.

5. 3a cmynenem 0608's13x060cmi — e KnacudikaiiiiHa 0O3HaKka TOKYMEHTIB
(TIepeBayKHO YTIPaBIIHCHKOTO a00 MPABOBOTO XapakKTepy), M0 0a3yeTbes Ha
TOMy, 4YM € BOHM OOOB'I3KOBUMH [UIi BHKOHAaHHS, 4YH MAaloTh
pEeKOMEHIALITHNI XapaKTep, a caMe:

A) JlupexTtrBHI (00OB'SI3KOBi) aKTH: IOKYMEHTH, BUKOHAHHS SKHX €
000B'SI3KOBUM JUISI aipecaTiB (IIOCTaHOBH, HAKa3H, PO3MOPSIKCHHS, PIIIICHHS,
IHCTPYKLIi, MpaBuIiIa, CTATYTH TOIIO), BOHU BUAAIOTHCS Y MEKaX KOMIIETSHIIT
OpraHiB IyOJiYHOT BIAAM UM KEPIBHUITBA YCTAHOBH Ta MalOTh IOPHUIUYHY
CHILy.

Bb) Indopmaniitni abo pekoMeHAAmiliHI aKTH: JOKYMEHTH, IO MICTATh
BiIOMOCTi, (aKTH MPO BUPOOHUUY IisUTEHICTH a00 MPOMO3HIIii, METOIUIHI
peKOMeHallil, sIKi He € CyBOpPO OOOB'SI3KOBUMH, a CIIyTYIOTh OPIEHTUPOM YH
iH(pOpMaIi€eIo 10 BiToMa.

Takox y mpaBoBiil Teopii JuKepena MOXYTb MOIUIATH 3a XapaKTepoM
000B'SI3KOBOCTI Ha:

A) OOOB'SI3KOBI: BCTAHOBJICHI 3aKOHOM sIK HEOOXimHI (HampUKIan,
pimenHs paau, [IBTP, IlItaTHuii po3muc).

b) ®akynpTaTHBHI: IPUIMAIOTBCS HAa PO3CY[ oOpraizauii (Hampukian,
[TonoxeHHs PO KOPIOPAaTHBHY €THKY ).

Bapro  BpaxoByBaTH W aBTOPChKI  KiacudikaIii  JOKaIbHOT
HOpMOTBOp4YOCTi. Tak, BitTum3HsHa Aociiaauisg M.O. [leTpummmHa npomnoHye
KiIacu(ikyBaTH  aKTH  JIOKAIBHOI ~ HOPMOTBOPUYOCTI 32  CTYyIICHEM
0060B’s13k0BOCTi (200 XapaKTepOM MPABOBOTO PETYIIOBaHHs)* Ha Taki BUIH:

4 Tlerpumuna M.O. HopMOTBOpYa JisbHICTH B OpraHax MiCIIEBOTO CAMOBPSIYBaHHS B
VYkpaiui: aBroped. auc. kaua. ropun. Hayk: 12.00.02; Hau. ropua. akan. Ykpainu iM. Spociasa
Myaporo. Xapkis, 2010. 20 c.
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A) IMrepaTuBHI aKTH: a) MICTATh CYBOpi NpHUMHCH; 0) HE MOMYyCKAIOTh
BiIXWJICHB; 0) 000B'SI3KOBI JUIT BUKOHAHHS BCiMa CyO0'€KTaMH IiAIpHEMCTBA
(TT — aBT.).

b) /ucno3utmBHI axkTH: a) HAZalOTh CyO'ekTaMm TMpaBo BHOOPY;
0) DO3BOJITIOTH MiATH 32 BIACHOIO PO3CYIJIMBOIO BOJICIO; B) BCTAHOBIIOIOTH
MeEX1 J03BOJIEHOT ITOBEIIHKH.

B) PexoMennauiiiHi akTH: a) NMPONOHYIOTH HaWOLIbII AOLIIbHI BapiaHTH
noBeiHky; 0) HE MaloTh IMPHUMYCOBOTO XapakTepy; B) OpIEHTYIOTh Ha
JIOCSITHEHHSI IEBHOT MeTH (HAIPHKJIIAl, METOANYHI ITOpaIn).

I') 3aoxo4yBanbHI aKTH: a) CHPSIMOBaHI Ha CTUMYJIIOBaHHS MO3UTUBHOI
JisIbHOCTI; 0) mependavaloTh HalaHHS IEBHUX Oyar abo MibT.

Otxe, 3a3HaYeHa JOCIIHULIS HArOJIONIYE, 110 JIOKAIbHI aKTH MAlOTh Oy TH
Y3rO[KEHI 3 3araJbHOACPKaBHUMHM HOPMaMH, aje BOJHOYAC BOHHU
JIeTalli3yI0Th IPaBOBE PETyJIIOBaHHS 3 ypaxyBaHHAM CIE (iK1 KOHKPETHOTO
MATPHEMCTBA YU OpTaHi3alii.

BBaxkaemo, mo HaBeleHa KiacH]ikaiis, IO HAMPSIMY BiTHOCHTBCS IO
3MiCTOBHO-BHJIOBOI XapaKTEPHCTHKHU JIOKabHOI HOpMoTBOpUdocTi OMCB, €
HAMOLIBII BOAJIOI0, IPUYOMY HE TUTBKH B KOHTEKCTi 3MiCTOBHO-OPi€HTOBHOI
inenTudikarii npodiIbHUX HOPMATUBHO-IIPABOBHX aKTIB, ajle i B pO3yMiHHI
aJIeKBaTHOTO BiJJOOpa’KeHHS HUMHU EK3MCTEHIMHOI CIpsSMOBaHOCTI poii i
sHadeHHs MCB [1st )KUTTEMISTIBHOCTI JIFOAUHH, 11 TPYII Ta acOIliallii.

Otxe, MOXHA 3a3Ha4YMTH, 11O JOKaJbHa HopMoTBopuictk OMCB sk:
a) TMpoIleC CTBOPCHHS JIOKAIBHUX HOPMATHBHO-TIPABOBUX AaKTIiB, SKi
0) peryJrITh BHYTPIIIHI BiITHOCHHU B MEXaX KOHKPETHOI TePUTOPIaTbHOI
nmokanbHOI mmoncekkoi cmimeHOTH (TI), ab0 opraniB myOmiYHOI BIIAAH,
CTBOPEHMX TaKOIO CITUIBHOTOIO, a TAKOXK X yCTaHOB abo IMiANPUEMCTB; B) 3
aKTyaJbHAX IUTaHb IX ICHyBaHHS, (YHKIIIOHYBaHHS Ta PO3BHUTKY; IO
T') IPUHMAIOTHCS OJHOOCIOHO, CITITFHO 200 KOJEKTHBHO i T”) € 00OB'SI3KOBIMHU
JUTS BCIX (pI3MYHUX Ta IOPUIUIHUX OCI0, IO 3HAXOAATHCS B FOPUCIUKIIIT IIHOTO
cy0’ekTa  ympaBiiHHS a00 B TEPUTOPIAIbHOMY MHPOCTOpI  HOro
(bYHKI[IOHYBaHHSI.

6. JIokaJbHAa HOPMOTBOPYICTh SIK IMAHEHTHUI eJIeMEeHT
MiJliTapHOr0 MYHiIMNAJiZMy
MimitapHU# MyHIIMIIATI3M — 116 HOBa HayKOBa KOHIIEIIIis, sIKa BIIEPIIE
3alpONIOHOBAaHa 1  po3po0ieHa  yKpailHCBKUMHU  BUYCHUMH-KOHCTHTY-
nionanicramu i mysinumnanicramu M.O. Balimypartosum ta B.5. Kopmanom™
B MEXax MUIITAPHOTO BYEHHS IPO KOHCTUTYyLiOHAIi3M. BoHa ommcye

3% Baitmypartos M.O. & Kodman B.51. (2022). MiniTapHuit KOHCTHTYIIOHATZM: 0 MUTAHHS
mpo ¢opmyBaHHS, po3yMiHHS 1 odopmieHHs (eHomeHounorii. Haykosi sanucku Incmumymy
3akonooascmea Bepxoenoi Paou Yrpainu. (3), 6-18; (4), 6-18.
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Tpancdopmartito inctutyty MCB B ymMmoBax BoeHHOTO cTaHy, kKoiu TI cTatoTh
aKTUBHUMH Cy0’ €KTaMHu 00OpPOHU Ta OE3MEeKH JAepKaBH.

3TigHO 3 Wi€I0 KOHIIETIII €10, MYHIIUIIATITET IepecTae OyTH JIUIIE OPTaHOM
HaJaHHS TOCTYT (CagoOYKH, JOPOTH) i TIEPETBOPIOETHCS HA <«JIOKAJIBHY
¢dopremto», mo 3a0e3nedye BIDKUBAHHA AEp)KaBU. ABTOPH MiJKPECIIOIOTH,
10 MUTITAPHUM MYHIIMIIATI3M BHCTYTIA€ BUMYIICHOIO, ajie 00 €KTHBHO
HEOOXITHOIO CTaJi€l0 PO3BUTKY CAaMOBPSIYyBaHHS B EKCTPaOpIHMHAPHHUX
yMOBax iCHyBaHHS 1 (YHKIIOHYBaHHS JepKaBHOCTi, TOOTO B yMOBax
BOEHHOTO CTaHy abo cTaHy BilHH. Y Wil MO/eNi cTpaTeriyHy poJsib Bifirpae
MYHIIMIIAJIbHA CBiOMICTh (MpaBocBiomicTh) xureniB-wieHiB TI, mo
0azyeThbcs Ha i1€i, BIIOBIIHO 10 SKOT KOXKHAa IPOMa/ia BUCTYIIA€ CKJIaI0BOKO
YaCTHHOIO 3araJlbHOHALlIOHAILHOTO cpoTuBY. OTXKe, iIeThes Mpo Te, Mo Le
(akTHYHO «MYHIIUMaIbHa 00OpoHa», ne MCB Tta TI, mo icHyloTh Ta
(YHKIIOHYIOTH B HOrOo yMOBaX, BHCTYIA€ TWJIOBHM (YHIAMEHTOM IJIs
npogeciiaoi apmii.

OCHOBHIMH 03HAKAMH MUTITAPHOTO MYHIIHTIANI3MY, IO BHOKPEMITIOIOTh
M.O. Baiimyparos i B.5I. Kodman®', Buminaroun crmemugidni pucu, ki
BIPI3HAIOTh MUTITAPHUA MYHIIUIIATI3M BiJl 3BHYAHOTO YIIPABIIHHS B
MUPHHH Yac — BUCTYTAIOTh TaKi:

A) Minimapuuii mymiyunanizm Ax OpeaniyHa 4acmuHa MilimapHozo
KOHCMUMYYioHanizmy>> — oTiKe:

a) BiH HE ICHY€ aBTOHOMHO Ta BHCTYIA€ MOXIJIHUM EJICMCHTOM OiIbIIl
LIMPLIOTO SIBUIA — MIUIITAPHOTO KOHCTUTYLIOHANI3MY, y LIl cuctemi
«KOHCTHTYLIOHANII3M» BHCTYIA€E SIK 3arajbHa CTpaTeTis JepkaBH IIiJ] 4Yac
BilfHH, a «MYHIIUTIATI3M» — SIK IHCTPYMEHT 11 peaizarii Ha MiCI[sX.

0) cyTb IIbOTO 3B’SI3KYy INPOSIBISIETHCSA y BIIHOCHHAX LIJIOTO Ta YaCTHHH,
OT)KE MUTITApHUA MYHINWIANI3M € OPTaHIYHOK YaCTHHOI0, TOMY IO MiXK
HHUMH CIIOCTEPIraeThest:

— €JTMHA TIPAaBOBA MPUPOAA: KOJM MUTITAPHIA KOHCTUTYIIIOHAI3M 3MiHIOE
«IIpaBuiia TpU» B yCill jepxaBi (0OMEXEHHs IMpaB, MOCHICHHsS BUKOHABYOI
BJIaJ) 1 BOPOBAJPKYE 11i 3MIHU HA PIBHI MICT Ta ClJI;

— JeleHTpai3aliss 000pPOHH: KOJM KOHCTUTYIIIOHATI3M BOEHHOTO Yacy
nependavae, o 3aXMUCT CyBEPEHITeTy — 11e 000B'S30K He JIMIIE apMil, a BChOro
cycninbeTBa, npu oMy TI' craroTh GyHAaMEHTOM, Ha SIKOMY TPUMAETHCS
el nep KaBHUN Jaj;

*! BaiimyparoB, M., & Kogman, B. (2024). MinitapHuii MyHIIMIANI3M: 10 BU3HAYEHHS
00’ €KTHBHO-IOKTPUHAJIBHUX HAaCTaHOB J0 (opMyBaHHA Ta (QYHKIIOHYyBaHHA. Matepianu
koudepenuin MIHJ, (16.02.2024; Kpemenuyk, VYkpaina), 131-136. BumydeHo i3
https://archive.mend.org.ua/index.php/conference-proceeding/article/view/1034.

52 Baitmypatos M.O. & Kodman B.51. (2022). MiniTapHuii KOHCTHTYIIOHAT3M: 0 MUTAHHS
npo ¢opmyBaHHS, po3yMiHHS 1 odopmieHHs (eHomeHounorii. Haykosi sanucku Incmumymy
3akonooascmea Bepxoenoi Paou Yipainu. (3), 6-18; (4), 6-18.
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— JeriTuMmizamis OOMEXeHb: KOJIH 4Yepe3 MYHIIWMaIbHI OpraHu
pearnizyroThes cenudivHi 3aX011 BOEHHOTO CTaHy (KOMEHIAaHTChKa TOUHA,
CBITJIOMAacKyBaHHs, IPUMYCOBE BIIYYCHHS MaiiHa), sIKi CAHKIIOHOBaHi
KOHCTHUTYIII€IO;

B) HaBeJCHA 3aJISKHICTh MUTTAPHOTO MYHIIUMANI3My Ta MUTITApHOTO
KOHCTHTYIIOHATI3MY TPAIIOE€ B €IMHIN CTPYKTYpi depe3 3aJeKHICTh KiJTbKOX
PiBHIB:

— HOpPMaTHBHUH piBeHb: kKo KoHCTUTYIIs NepkaBu nependavae nepexin
JI0 BOEHHOTO CTaHy, NPH I[bOMY MYHIIUIAIbHE MPABO aJaNTyeThCsl yepes
PIIIEHHS MiCIICBUX paJ] Ta BIICBKOBUX aMiHICTpaIliii;

— IHCTUTYUIHHMH piBeHb: KOJM JIep)KaBa CTBOPIOE  BiJNOBITHY
IHCTUTYLIHHO-YIPaBIiHCEKY BEPTHKAJIb (CraBka BepxoBHoro
rojoBHOKoMaHyrouoro, PHBO), B skiit TI' cTaloTh «HU30BUMH JIAHKAMID»
i€l BepTHKai, 30epirafoun Ipu MbOMY O3HAKH CAMOBPSITyBaHHS;

— ()YHKIIOHATBHUHA PiBEHB: KOJHM TOJIOBHA (DYHKIISI KOHCTHUTYIII — IIe
3axXHCT IePIKaBH, a TOJIOBHOIO (PYHKIIIEI0 MyHIIUTIANITETY CTa€ 3a0e3eYCHHS
KHUTTEAISTIBHOCTI Ta 000OPOHH B THITY.

T') O3HAKH TaKOi «OPTaHIYHOCTI» 3B’A3KY MUTITAPHOTO MYHIIUIATI3MY Ta
MUTITAPHOTO KOHCTUTYLIOHANII3MY 0a4aThCsl B HASIBHOCTI CHCTEM:!

— KOHCTHTYIIiiHOT Oe3neku: koimu T pos3rismaerbes Ak CyO0'ekT, IO
3abe3nedye cTabiIbHICTh KOHCTUTYIIIHHOTO JIaly «3HU3Y»;

— CHHXpOHi3alil IHTepeciB: KOJM TNpHBaTHI iHTepecu xutemiB TI
TUMYACOBO IOCTYNAIOThCS 3arajibHOJIEPKABHOMY IHTEpecy IMepeMoru, IO
3aKpITUICHO Ha PiBHI KOHCTHTYIIHHUX MPUHIIHIIIB;

— tparchopmMarii cy0'ekriB: ko MCB crae cnenn¢idao0 (GopmMoro
myOmigyHOI BIAZM BOEHHOTO dYacy, J€ MeXa MDK <«JIepKaBHHM» 1
«CaMOBPSIHUM» Maike 3HUKAE.

OTxe, SKIIO MITITApHUH KOHCTHTYMIOHANI3M — Il «iJeoJoris Ta
apxiTeKTypay» BIDKMBaHHS JEpKaBH, TO MUITAPHUH MYHIOUMNANI3M — IIe
«teryia Ta 0eToH», 3 AKUX 1151 000pOHa Oy y€ThCsI HA KOHKPETHIN TEPHUTOPIi.

b) besnexosuii npiopumem: xonu TOJOBHOIWO MeTolo TI' crae He
«n00podyT», a «Oe3meka Ta BIKHBAaHHSI», NpPH IbOMY 1i pecypcu
MepEOPiIEHTOBYIOTHCS HA MOTPEOH (DPOHTY Ta IMBITBHOIO 3aXHUCTY.

CyTTIO TaKoro MpiopuTETy BUCTYIA€ CTBOPEHHS BIJIIOBIJHOTO CTaHy, 3a
sikoro Oynap-sike pimerast OMCB orniHo€eThCs yepes npusmy: "Uu cripusie 11e
3MIITHEHHIO 000pOHY Ta 3axucTy Jioaei?" Llel npiopureT peanizyerscs yepes
TPH PiBHI:

— ¢inancoBuii («bropker BWKMBaHHSA»): KOMM rpomosi pecypcn TI0
CHPSIMOBYIOThCSL HE Ha Oylaroyctpii il TepurTopii, a Ha 3aKyIiBIIO JIPOHIB,
nikamis gt 3CY, OyniBHUITBO (opTHdIKaIiif Ta PEMOHT YKPHUTTIB;
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— YIPaBJIIHCHKHH: KOJIHM MIBUAKICTh MPUHHATTS pimeHs opranamMu MCB,
B TOMY YHCII ¥ 4epe3 JOKaIbHy HOPMOTBOPYICTh, CTA€ BAXKIMBIIIOKO 32 JOBT1
TIPOIIeTypH — IIPH IIbOMY MiCIIEBi paIil Ta BilICEKOBI aMiHICTpaLii MPamioTh
SIK €JMHAN MEXaHi3M IUBIUTBHOTO 3aXHUCTY;

— TyMaHITapHUHA: KONH CTBOPIOIOTHCS 3alacH DKi, BOIM, IaluBa Ta
MEINKaMEHTIB («ITyHKTH HE3JIaMHOCTI»), 3a0e3neueHHs KUTTeNsTbHOCTI TT
B YMOBax 0JieKayTiB UM 0OCTPiiB.

B) Ticna e3aemoois 3 depowcasoro: BinOyBaeTbCs CTHPAHHS KOPCTKHX
MEX MK MICIIEBUM CaMOBPSITyBaHHSIM 1 JE€p’KaBHOIO BIIA/I00 (BiICEKOBUMH
aZMIHICTpaliIMu) 32151 €MHOT MeTH — 000poHH. OTKe, SKIIO y MUPHUIT 4ac
MCB nparte 10 aBTOHOMIi (HE3aJIS)KHOCTI BiJl IEHTPY), aJie B yMOBax BiifHU
BOHO CTa€ YaCTHUHOIO €IMHOTO JIEPIKaBHOTO 0OOPOHHOT'O MEXaHi3My.

OCHOBHUMH TIPOSIBAMH ITi€1 B3a€EMO/Ii] BUCTYTIA€:

— €IUHa BEPTHUKAJb YNPABIIHHSA: KOJM YTBOPEHHS BIHCHKOBHUX
aaMiHicTpamii (oOmacHUX, palOHHHUX, MICBKHX), SKi TOEIHYIOTH Yy co0i
O3HAKH AEP>KaBHOTO OPTaHy Ta MiCIIEBOTO CaMOBPSIAyBaHHS, CTA€ PEAIbHICTIO
CBOTO/ICHHS;

— CHiJbHE BUKOPHCTaHHS pecypciB: komu TI' mepematoTh CBOI KomITH
(uepe3 cyOBeHuii) Ta MaiHO (TeXHiKy, NpPUMILICHHS) 0e3MOocepeaHbO Ha
notpedu 3CY abo nepkaBHUX 00OPOHHUX HPOTpam;

— JIeNIeTYBaHHS HAJ3BMYaliHMX IMOBHOBA)XXEHb: KOJH JEpiKaBa IMEpeaae
MepaM Ta MicueBUM pagaMm (QyHKii, siki paHime Oynu CyTo Jep)KaBHHUMHU
(HampHKIIa/l, 0XOpOHA MPAaBONOPSIKY, MOOLITI3aLii{HI 3aBAaHHs, KOHTPOJIb 32
IiHAMH);

— iHpopmamiiiHa emHicTh: komm  OMCB  craioTh  TONOBHHMH
MIPOBITHUKAMU Jep>KaBHUX PIMIeHb HA MICIIX (OMOBIMIECHHS PO HEOE3IEeKY,
pO3’sICHEHHSI HaKa3iB KOMaH/{yBaHHS).

HaBenenuii migxix, OCOOJMBO B KOHTEKCTI JOCHIKEHHS, IO
IIPOBO/INTHCS, BUCTYIIAE BEIbMH BaXKIIMBHUM, 00 3a0e3meuye:

— MIBUAKICTH PEAKINi: KOJX JepikaBa HE MOXXE C(PEKTHBHO KepyBaTH
KOKHUM CEJIOM 13 IIEHTPY, TOMY caMe TiCHa B3aeMoist 103BoJsie TT mistu sik
«PYKH» JIep’KaBU Ha MICIISIX;

— JIETITUMHICTB: Koun kuteni-wieHn T Oinble JOBIPSIOTH CBOIM
MICIICBMM JIiiepaM — KOJM Mep 1 Jep:kaBa [if0Th CIHIIbHO, MOOiTi3alis
pecypciB BinOyBaeThcs e(peKTHBHIIIE;

— norictnyHa minrpuMka: TT 3abe3neuyroTs «THIOBHH (yHAAMEHT» IS
JIep’)KaBHUX BIHCHKOBHX 3'€JJHaHb, 1110 AUCIOKYIOTHCS Ha IXHIH TepuTOpii.

I') Minimapusayia pecypcis: HacamIiepesi BOHa pO3yMI€ThCS SIK MPOLEC
nepeopieHTanii  BCiX ~ MarepiasbHUX, (IHAHCOBUX, JIIOJCBKHX  Ta
iHpopmaniiinux aktuBiB TI' Ha moTpeOm oOopoHM Ta Oe€3NEeKH — OTXKe,
nependavaeThCsl MEPEOpiEHTAllisT BUKOPUCTAHHS MICIIEBUX  OIOJIKETIB,
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KOMYHAJIbHOT TEXHIKH Ta MaifHa IyIsl OyAiBHUITBA (hopTH(IKaIii, TOTTOMOTH
TpO Tta 3CY. 3Bigcu me HE MPOCTO «BHUTpaTa TPOIICH», a CTpaTeTidHe
MepeBeeHHS pecypcHoro noteHmiary TI 3 pexumMy «po3BHTKY» B PEXHM
«3abe3mnedeHHs PPOHTY Ta THIIY».

CKJI1aI0BMMH €JIEMEHTaMH MiiTapu3amii pecypcis®® TI' BucTymace:

— (pinancoBa MiniTapu3amis: a) npiopureTHe ¢piHancyBaHHA noTped 3CY
ta TpO 3 micueBoro OromkeTy; 0) 3akymiBis 3a Koty TI' TexHikuM, TPOHIB,
3ac00iB 3B 513Ky Ta aMyHIlil; B) BUIUIEHHS CyOBEHIIH (IpOIIOBOT JOOMOTH)
JIep’)KaBHUM BICHKOBUM CTPYKTYpaM;

— MaTepiabHO-TEXHIYHA MUTITapU3aLlis: a) BUKOPUCTAHHS KOMYHAJIBHOT
TEXHIKM (€KCKaBaTOpiB, CaMOCKWAIB) Ui OyamiBHUITBA (opTH(IKAIHHIX
criopyn; 0) mepefaya MPUMIINICHh KOMYHAIBHOT BIACHOCTI (IKiJI, CaJ0YKiB,
CKJIaNiB) Aus po3MimieHHs BilickkoBux abo BIIO; B) cTBOpeHHS pesepBiB
TAJIMBa, TeHEpaTopiB Ta OyaMarepialliB Ha BUMAI0K PyHHYBaHb;

— JIFOJIChKA Ta 1HTEJIEKTyallbHAa MUTITAPH3AIlis: a) 3aTy4eHHS IpaIliBHUKIB
KOMYHJIbHUX MIATIPHEMCTB 70 BHUKOHAaHHA OOOpDOHHHMX  3aB/aHb;
0) mepemiaroToBKa KanupiB I poOOTH B YMOBax HAJ3BHUYAHHHUX CHUTYaIlii
(UMBITBHAN 3aXHUCT, TIEPILA TOTIOMOTa); B) aKTHBI3a1lis BOJIOHTEPCHKOTO PyXy
SIK OpPTaHivyHOI YaCTHHU MYHIIHIIAIBHOTO Pecypcy;

— iH(ppacTpyKTypHa MiJiTapu3allis: a) ajanTaiis MiJBajiB Ta METPO Mil
YKpUTTS; O) OOJamTyBaHHS KPUTHUYHOI iH(pacTpykTypu (BOAOKaHaiB,
€HEeproMepex) 3acodamMu 3aXHUCTy Bill OOCTPLNIIB; B) CTBOPEHHS «IYHKTIB
HE3JIAMHOCTI».

[IpaBoBOKO OCHOBOKO MiNiTapH3alii pecypciB BUCTYIIa€ pO3yMiHHS TOTO,
o0 BOHA y I KOHIENIi He € «caMOJisUTbHICTIO». BoHa 0a3yeTbcs Ha:
a) 3aKOHHOCTI: KON BUKOPUCTAHHS pECypciB BigOyBaeThCI B Mexkax
BOEHHOTO CTaHY Ta PillleHb BICHKOBUX aaMiHICTpamiii; 0) MOUITBHOCTI: KOIH
TI' BuTpadae pecypcu TaMm, 1O€ BOHA MOXe OyTH e(QEeKTHBHINIOW 3a
HeHTpalbHy  Biany  (WIBHAKA ~ 3aKyIIBIA, JIOKallbHA  JIOTICTHKA);
B) COJIIJAPHOCTI: KOJU PO3YMIHHSI TOTO, IO O3 Oe3MeKH IepKaBH PeCypcH
rpoMaiu (apKH, JIOPOTH) BTPATATh Oyb-SIKHH CEHC.

OTxe, KITFOYOBOIO BIIMIHHICTIO B ITi# C(hepi BUCTYIIAE PO3YMIHHS TOTO, 110
B MHUpHHMH 4Yac pecypcd — ILe IHCTpYMEHT KOM(OpTy; Yy MuIiTapHOMY
MYHIIMIAI3MI PECypcH — 1ie IHCTPYMEHT CHPOTHUBY, KOJH OYy/b-SKUil aKTUB
TI' po3rnsmaeTscsi K «HAaTPOH», SKUH Mae HAONMM3UTH mepemory abo
BPSITYBaTH KHUTTA.

I) Mobinisayitina 2comosuicms: po3ymieTbest sk 3natHicte OMCB
MIBHAKO mepeBotuTH XUTTA TI' Ha «BIMCHKOBI peHKH» (YKPUTTS, ITyHKTH

33 Tpimn B.A. MiniTapusaliist HallioHaILHOT eKOHOMIKH YKpaiHu B yMOBaX BillHU: BUKIMKH
Ta OOMeXeHHs. [HHosayiiina exoHomika. 2025. Ne 2 [102]. C. 219-225. DOL
https://doi.org/10.37332/2309-1533.2025.2.24
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HE3JIaMHOCTI, eBaKyarlisi), TOOTO B YNPaBIIHCBKOMY KOHTEKCTI 1€ 3JaTHICTh
sk MCB, Tax #f TT” MUTT€BO TIepeiTH 3 MUPHOTO pE&XXUMY Ha (QYHKIIIOHYBaHHS
B yMOBaX BilfHH.

BapTo BpaxoByBatu, mo Mo0iii3amiifHa TOTOBHICTh HE JINIIE BiiCHKOBHHA
TEpMiH, a KOMIUIEKCHUI CTaH TPOMajH, SKAH JTO3BOJIAE 1 CTaTH HaIiltHUM
THJIOM 200 YaCTHHOIO 00OPOHHOTO pyOeKy.

JIo OCHOBHHX CKJIaJOBHX MOOLTI3aI[ifHOT TOTOBHOCTI BiTHOCATHCS
HACTYITHI CKJIaJI0BI:

— aJMIHICTpaTUBHA TOTOBHICTH: IO Tependayae: a) HAsBHICTh YITKHX
IUIAHIB i Ha BHMOAJOK OKymauii, oOcTpiniB abo OnexayTiB; 0) 374aTHICTH
MICIIEBUX paJl MpalioBaTH JUCTaHLIHHO ab0 B YKPUTTAX; B) IIBHIKE
PO3rOpTaHHs BIMCHKOBHX aJMiHICTpalii Ha 06a3i IMBIIBHUX MEpii;

— pecypcHa MoOumi3amis: mo nepegdadae: a) BeASHHS 00Ky TEXHIKH Ta
MaifHa, SKi MOXYTh OyTH BIIIy4YeHI Ha MOTpeOn 0OOpOHM (aBTOTPaHCIOPT,
Oyamartepianu); 0) HasIBHICTH pe3epBHUX (OHIIB (TPOLIOBUX, MPOIYKTOBHX,
TIAJTMBHUX ) JUI aBTOHOMHOTO BrkuBaHHA TI Ta ii )KUTENiB-WICHIB TPOMaIH;

— migTpuMKka npuzoBy Ta TPO: mo mepenbavae: a) opraHi3aliro IyHKTIB
300py MOOiNTI30BaHMX; 0) JOIIOMOTY B 00JAIITYBaHHI MITa0iB TEPUTOPIaIbHOT
000pOHH Ta OJIOKIIOCTIB, B) CIIBIpAIl0 3 TEPUTOPIAILHUMHU LIEHTPaMHU
koMmriuiektyBaHHs (TLK).

— TOTOBHICTh CHCTEMH LHUBIJIBHOTO 3aXHCTy: M0 mepeabavae:
a) HAJIS)KHUH CTaH YKPUTTIB Ta CHCTEM OIOBILEHHS (CUpEHH); 0) HasIBHICTb
IUIAHIB eBaKyallii HAaceJIeHHsl Ta MPUHOMY BHYTPILIHBO MEpEeMilIeHUX oci0
(BITO).

B ocHOBi MOGimi3amiiiHOi roToBHOCTI Ha piBHI TI* JNEXUTH PO3yMiHHA
TOrO, II0 BOHA € «3aMOODKHHUKOM» B Xaocy. SIKIIO JepikaBa 3BEpXy
oroyomrye MoOimi3amiro, TO caMe MYHIOUMAIbHHUHA piBeHb 3abe3meuye ii
NpaKTHYHE  BUKOHaHHA Ha  Micmsax. be3  roroBHOCcTi  rpoman
3aralpHOJICpKaBHa MoOuTi3amis Oyae HeeekTnBHOW. OTXe, I O3HAKa
(opMye cTaH «CTUCHYTOT NPY>KUHW» — Koyt TT" )KuBe 3BUYHHUM JKUTTSIM, alie
B Oy/1b-SIKy XBWJIMHY TOTOBA MEPETBOPUTH OYIb-SIKMIA NPUCTPI, HAPUKIIA,
KOXXEH TPaKTOp Ha IHCTPYMEHT JJIsl OKOMIB, a KOXKHY OyIiBIIIO, HANPHUKIIAL,
LIKOJIy — Ha LIMUTAIb YA YKPUTTAL.

) Jloxansua cmitixicms  (Resilience)™: BU3Ha€TbCd B PO3yMiHHI
¢opmyBanHs aBToHOMHOCTI TT, siIka MoXe (YHKIIOHYBaTH HaBiTh B yMOBax

3% Jlemitu H.41., Tasnosuu-Ceneta S1.I1. TeputopiaisHi rpoMaii B yMOBaX BOCHHOTO CTaHy
B VYKpaiHi: aJMiHICTpaTUBHO-NIPAaBOBE 3a0e3Me4YeHHs Ta OCOONUBOCTI (DYHKI[IOHYBaHHS.
AHaNTUYHO-TIOPIBHSUIBHE ~ mpaBo3HaBcTBO. 2022,  Ne 4. URL:  https://journal-
app.uzhnu.edu.ua/article/view/267567. DOLI: https://doi.org/10.24144/2788-
6018.2022.04.382022

55 3inyenko, JI. A. Oco6IHBOCTI MPaBOTBOPYOI MisUILHOCTI B YMOBaX BOEHHOTO CTaHY:
HaI[iOHAIBHUI Ta MDKHAPOJHMIT 10CBiI. AKTyallbHI IIpoOJIEeMH IIPaBOTBOPYOCTI B YKpaiHi : Te3n
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305151111 200 THMYacoBOi BiJICYTHOCTI 3B'A3Ky 3 IICHTPAIBHHM YPSIIOM —
T00TO, TIe (paKTHIHO 11 3MATHICTF BUTPUMYBATH HAA3BUUAIHI HABAHTAXKCHHS,
a TaKO’X IIBUAKO BiJTHOBIIIOBATHUCS MICIIA yAapiB Ta GYHKIIOHYBAaTH B YMOBax
aBTOoHOMHOCTI. OTXe, i pe3inpeHTHICTI0O T MOXKHA PO3YMITH «IMYHITET»
rpoMamgy, SKAHA [O3BONSE i HE PO3BATUTHCSA SK COIiaIbHOMY Ta
aJIMIHICTPAaTHBHOMY OpTaHi3My, HAaBiTh SKIIO 3B'I30K i3 LEHTPAIHHOIO
BJIaJI0I0 THMYAcOBO BTPAYEHO.

J10 KJTFOUOBHX CKIIQJIOBUX JIOKATBHOI CTIKOCTI BITHOCATHCS TaKi:

— (hyHKIIOHAIbHA aBTOHOMHICTB: 10 Nepeidavae a) 34aTHICTh KpUTUIHOT
iHppacTpyKTypH (BOAa, TEIUIO, CBITIIO) MPAIIOBATH Ha JIOKAJIBHUX pecypcax
(reHepaTopH, CBEPUIOBHHH); 0) HAsBHICTh aJIbTEPHATHBHUX KaHAJIIB 3B'S3KY
Ta YIPaBIIiHHS,

— pecypcHa BHTPHBANICTB: IO Tependadae HASBHICTH: a) C(OPMOBAHIX
3a3[a]eriib CTPATEeTiyHMX 3amaciB: IPOJOBOJILCTBO, JIKH, MAJUBO,
3amyacTUHW; ©0) MOMJIIMBOCTI  ONEPaTHBHO TPOBOAWTH  aBapiiHO-
BIZTHOBJTIOBaJIbHI POOOTH BIACHHMH CHJIAMH T'POMaJIH;

— coIiaibHa 3TYPTOBAHICTE: IIO Tepeadavae: a) BUCOKUN piBeHBb TOBipH
MDXK >KATeIIMU-wieHaMu TI' Ta MiCIIeBOIO BJIanoOr0; 0) 34aTHICTD JIOACH 10
camoopranizanii 6e3 BKa3iBOK «3ropu» (CyciJicbka J0IOMOra, BOJOHTEPCHKI
Mepexi);

— aJMiHICTpaTHBHAa aJaNlTUBHICTH: IO THependadae: a) TOTOBHICTh
MICIICBHX JIiJIepiB OpaTu Ha ceOe BIAMOBINATIBHICTh Y KPUTHYHHUX CHUTYAIlisX;
0) HasIBHICTH AyOJIIOI0YHMX CHCTEM YIPaBIiHHA (SKIIO OHA OyIIBIISI YU OpraH
BUBEJICHI 3 JIay, KEpyBaHHs MEPEXOILTIOE 1HIIA JIAHKA).

PesinpentHicte MCB Ta TI' Bigirpae BaXIuBY poJib 11 (OpMYBaHHS i
ICHYBaHHSI MIJIITAPHOTO MYHIIHIIANI3MY, 00 ()aKTHIHO CIIPHSE:

— JIeeHTpai3amii pU3HKiB: SKIIO BOPOT aTaKye IIEHTpP, KpaiHa BIKUBAE
3aBISIKM TOMY, 110 KoxHa TI" — 11e OKpeMuil «KUBYy4nid» By307;

— THJIOBA HAIMHICTE: 0a3yeThCs Ha po3yMiHHI TOTO, O cTiiika TT He cTae
TSATapeM JUis apMii, a HaBnaku — 3abe3rneuye BINCHKOBUM HaJiiHUI THI, 1€
NPALOIOTH JIIKapHIi, NeKapHi Ta JOTICTHKA;

— mcuxoJoriuna Bifciu: koiau TT' MIBUAKO BIAHOBIIOETHCS (HAPUKIA,
MpUOHpAE CKJIO YM JIaTa€ JaxH IMicias OOCTpiiy), 1€ JEMOHCTPYE BOPOIY
MapHICTh HOTO 3yCHIIb 1 MATPUMYE JyX HACEIICHHSI.

OTxe, MPOCTUMH CIIOBaMH, CTaH PE3UIREHTHOCTI, I1€ KOJIHM MiCTO 9H CEJI0
cXoke Ha OOpTOBY cHCTeMy KOpabOisi 3 OaraTbMa BiJICIKaMH: HaBiTh SKIIO
OJIMH BIJICIK 3aTOIUIEHO, BeCh KOopalesb 3ajMIIA€ThCsl HA IUIAaBY, a EKilmax
3HAE, SIK 3aJaTaTH IIPOOOTHY BIaCHOPYH.

non. Beeykp. Hayk.-npakT. KoH(]. (M. Binaung, 29 mucron. 2024 p.) / MBC VYkpainu, Xapkis.
Hall. yH-T BHYTp. cupaB ; Hail. akan. npas. Hayk Ykpainu. Binnunsa: XHYBC, 2024. C. 68-70.
URI: https://dspace.univd. edu.ua/handle/123456789/23201
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E) Husinvno-siticokoge cnigpobimnuymeo. BABHAYAETLCA 5K aKTHBHA
Y9acTh IIMBITFHOTO HACEJICHHS Y BOJIOHTEPCTBI Ta MiATPUMII IIPABOIIOPSAKY
pa3oM i3 BIiCBKOBUMH CTPYKTypaMu. BoHa (akTHIHO 6a3yeThCs Ha CHCTEMI
HAJIaTO/DKEHUX pobounx CTOCYHKIB Mik MmicumeBoro TI' (Bmamoro, 6izHecoM,
MEIIKAHIIMI) Ta BiCHPKOBHMH MiAPO3AUIAMH, IO AWCIOKYIOThCS Ha Ii
Tepuropii. Bapro posymith, mo me He TPOCTO «JOomoMora apmii», a
CTpaTeriyHuil colo3, Je LUBUIBHI Ta BIHCHKOBI pecypcH 00'€HYIOTBCS IS
CHUTLHOT 000POHH Ta KUTTEMISIBHOCTI.

Jlo OCHOBHHX HAamIPSMKIB NPOGUILHOTO CHIBPOOITHUITBA BiJHOCSATHCS
TaKi:

— gorictmuHa miarpuMmka: komu a) TIT 3a0esmedye BiHCHKOBHX
NPUMILICHHAMHM, J0IoMarae 3 pPEMOHTOM TEXHIKH, HaJlae JIOCTyHn M0
KOMYHQJIBHUX TOCITYT (BOJa, CNEKTpUKa); 0) BIHCHKOBI, CBOEI YEProlo,
MOXYTh JortoMaraTd TI' BaXKKOIO TEXHIKOIO AJSI PO3YMINECHHS 3aBaliB abo
OyIiBHHIITBA 3aXHUCHHUX CIIOPY/I;

— Oe3meka Ta TMPABOMOPANOK: KONM 3IIACHIOETBCS: a) CIIUIbHE
TaTPYJIIOBAaHHS BYIUIb criiamu nominii, TpO ta moOpoBonsunx (GopMyBaHb
rpomamu (JDTT); 6) koopauHaris Aiif mix 9ac KOMEHAAHTCHKOI TOAWHH Ta
Ha OJIOKIOCTax;

— iHopMaIriitHui 0OMIH: KOJIH: a) BIICHKOBI IHPOPMYIOTh MICIICBY BIIaIy
PO MOXJIMBI 3arpo3d Ta IpaBuja Oe3nexu; 0) MicueBa Biaja J0IIOMAarae
BIHCHKOBUM pO3yMiTH crielii(iky TepuTopii, HACTPOi HAcEJIEeHHs Ta HasBHI
JIOKaJIbHI PeCypCH;

— comiaJbHa Ta MEOMYHA [OMOMOTa: KONM: a) IMBUTBHI JiKapHIi
MpUIHMAIOTh TOPaHEHUX OINIiB; 0) BIHCHKOBI MEIUKH 3a MOTPEOH MOXKYTh
HaJlaBaTH JIOTIOMOTY IMBIIGHOMY HAcCEJIEHHIO B 30HaX, A€ 3pyHHOBaHa
MeIn4YHa iHPPACTPYKTYpa.

LuBiMbHO-BIICPKOBE CITIBPOOITHUIITBO BHCTYIIAE BAXKJIUBOIO YACTHHOIO
«MLJITapHOTO MYHIOUTANI3MY», 00 11 criBpoOITHHIITBO TiepeTBoproe TI" Ha
(TEPUTOPIIO-POPTEIIOY.

['0JI0OBHUMY NIPUHIMIIAMH TYT BUCTYTIAIOTH TaKi:

— €IHICTh METH: KOJIM 3HHMKA€E IO Ha «MH (LMBUIBHI)» Ta «BOHHU
(BIMCHKOBI)» — TYT yCi NPALIOIOTh HA OJIH Pe3yJIbTaT;

— JIeriTUMI3aIisi MPUCYTHOCTI: KOJM MICIIEBa Bjaja BHCTYIIAE
MOCEPETHIUKOM, TIOSICHIOIOUH MEIIKAHIISIM HEOOXiTHICTh MEBHUX BiHCHKOBUX
00OMeKeHb, 110 3arodirae KOHQIIKTaM;

— e(]eKTHBHICTb: KOJIM pECypCH BHUKOPHCTOBYIOTHCS MaKCHMaJIbHO
panioHAIbHO — HAIIPUKJIaJ, 3aMICTh 00 BE3TH MPOIYKTH 3 IHIIOTO KiHI
KpaiHu, BIMCHKOBI 3aKyINOBYIOTh iX y MicueBHX ¢epmepiB (miarpumka
eKOHOMIKH «cBO€D» TT).
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Omxe, pe3yapbTaToM NpOGITBHOI CHiBIpari BHUCTYIAE CTBOPCHHS
COMIabHOTO KamiTalxy BIiHHM — BHCOKOTO DiBHSA IOBIPH MK apMi€io Ta
HapOJIOM Ha piBHI KOHKPETHOTO MicTa 4 cena. L{e poOuts 000opoHy He nume
npogeciitHoro (3 6oky 3CY), a it HapOIHOIO, 3aBISKH YIACT] IUPOKHAX BEPCTB
HaceJIeHHA. AJie BaXKJIUBO PO3yMITH, IO BCi HABEJICHI IIPOLIECH MTOBHHHI OyTH
¢dopmarmizoBaHuMH, TOOTO, TO-TepIIe, IOBHHHI CYHpPOBOIKYBATHCS i
3a0e3nedyBaTics 3a PaxyHOK BIJIIOBIJHOI yHpaBJIiHCHKOI IISUIBHOCTI; sKa,
O-/IpyTe, CYIPOBOMKYETHCS PO3POOKOI0, IPUUHATTAM Ta BUKOHAHHSM, a y
MiJICYMKY ~OQOPMJIEHHSM  BIANOBIJHUX HOPMATHBHO-IIPABOBHX  aKTIB
JIOKJILHOT HOPMOTBOPYOCTI.

3BiICM MOXHA CTBEp/PKYBaTH, IO JIOKaJbHa HOPMOTBOPYICTH €
«(pyHIaMEeHTOM» MUIITAPHOTO MYHIIMNAI3MYy, OCKUIBKM BOHA JIO3BOJISIE
TpoMaJIi JIETITIMIi3yBaTH CBOIO HOBY poJIb y cucTeMi oboporu. Lle mporec, xe
3araipHOJICPKaBHI HOPMH AJaNTYIOTHCS IIiJi KOHKPETHI MOTpeOu Oe3rmexn
OKpPEMOTO MICTa 9H cela.

[MigTBepmKSHHSM HBHOTO BUCTYIAIOTh BiIMTOBIIHI HACTAHOBH, IO POOIATH
JIOKaJbHY HOPMOTBOPYICTh IMAaHCHTHUM (HEBi €MHHM) CIEMECHTOM
MITITapHOTO MYHILIUTIANII3MY, a CaMe:

A) IlpaBoBa aBTOHOMIsI B yMOBax 3arpo3u: koiau TI" cTBOpIOIOTH BiacHi
periamMeHTH, IiIbOBI mporpamu (Hampukian, «besnedne wmicto» abo
nporpamu miatpuMku TpO) Ta pillleHHS BHKOHKOMIB, SIKi J03BOJIAIOTH
OTEPATUBHO BHUIUIATH KOIITH HAa MUTTApHI TMOTPeOW, IO HE 3aBXKIU
JICTaJIi30BaHO Ha PiBHI 3aKOHIB.

b) IncrutymioHamizamis Oe3meKW: KOMM dYepe3 JIOKANbHI  aKTH
CTBOPIOIOTHCS ToOpoBoibui hopmyBanHs ([JOTI), myHimmaipHi BapTH Ta
CHCTEMH I[MBUIBHOTO 3axXHCTy — ©e3 HaJeXHOT0 HOPMOTBOPUYOTO
oopMIIeHHS TS TisUTbHICT Oyia 0 103a 3aK0OHOM 200 Hee(peKTHBHOO.

B) THyukicTh y TeMIOpalbHOMY acHeKTi: BapTO PO3YMITH, IO
MITITapHAN MYHIIATIATI3M Tepeadadae MBHIKY YaCOBY PEAKINIo — a 3BiICH
came JIOKajJbHAa HOpMa »3JIaTHa BPEryJIOBaTH IUTaHHS BHUKOPHCTaHHS
KOMYHaJIBHOTO MaifHa Juisi nmoTpe® OOOpOHW IIBWALIE, HDK Iie 3pOOHTH
LIEHTpaJIbHa BJaJa.

I') CoujanbHui OTOBIp: BapTO BpaxoBYBaTH, IO Iei crocid, 110
peaizyeThCsl Yepe3 IOPUAMYHE 3aKpIIUICHHS BIiAMOBIAAaIBHOCTI MICICBOI
BIIA¥ Tiepe KuTesMu-wieHamu T1 3a IXHiN Qi3UIHUN 3aXUCT, TIEPETBOPIOE
«000pOoHY» 3 000B’ 3Ky JIepKaBH Ha CIIUIBHY CIIPaBY IT'POMaIH.

Orxe, mo cyri, ©0e3 JOKaIbHOI HOPMOTBOPYOCTI  MIIITapHUH
MYHIIMIAII3M 3aJUIIUBCA O JWIIE i/e€r0, a He JI€EBHM MEXaHi3MOM
BI)KUBaHHS TEPUTOPIH.

Pestomyloun, MOXKHa 3a3HAYMTH, 10 CHCTEMHHH aHaJi3 EJIEMEHTIB
MITITapHOTO MYHIIUMIATI3MY CBIIYHTH NMPO BU3HAYAIBHY DPOJIb JIOKAJIHHOI
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HOpMoTBOp4ocTi OMCB, mo nmomoMarae 3mIMCHIOBAaTH — BiANOBITHY
YOPaBIIHCHKY  NiSTIBHICTE MPOQIIFHOTO  MUTTAPHOTO  CIPSMYBaHHS,
¢dopmyroun (HaKTHYHO SKICHO HOBWI MacHB KOMIIETEHIIIHHUX TTOBHOBAYKCHD
OMCB B eKCTpaopIMHApHHX YyMOBax ICHyBaHHA 1 (yHKIiOHyBaHHSI
JIepKaBHOCTI.

3 ¢enomeHomNOTiI MiNITAPHOTO MYHINWOANI3MY JIOTiYHO BHUTIKAIOThH
TEOPETHYHI MiJBAJIMHKU JIOKAJIBHOI NPaBOTBOPYOCTI B YMOBaxX BOEHHOI'O
CTaHy, 10 (PaKTHIHO 0a3YIOTHCS Ha KOHICHINIT «TUHAMIYHOT JICTITUMHOCTI.
Ile cran, xoinu crami NpaBOBI IHCTUTYTH OIEPATUBHO aAJANTYIOTHCS 0
eKCTpeMaJIbHUX YMOB, HE BTPAYatou CBOET IIPUPOAH.

I'ooBHUMY TEOPETHYHUMHU «OJIOKaMny, Ha SIKMX TPUMA€EThCS LIeH Mpoliec,
BUCTYMAIOTh TaKi:

1. Teopia naossuuatinoi npagomeopuocmi (Emergency Jurisprudence) — B
il OCHOBI JIGKUTHh NMPOTYKTHBHA ifes, IO TiJ Yac BiHHU NPaBO HE 3HHUKAE
(«Silent enim leges inter armay» — MOMWJIKOBa Te3a), a TPaHCHOPMYETHCS
Yepe3 BIATIOBIIHI TCHICHIII, a came:

— Jlorika Hag3BHYaiHOI MPAaBOTBOPYOCTI: KO HOpPMa cTae Oijbn
NParMaTW4HO0, TOOTO AKOI0O B MHPHHH 4Yac METOI0  HOPMH
BUCTYIIAE PO36UMOK, TO B TIEPiOJl BOEHHOTO CTaHy — 1€ MUTaHHS BUIKUBAHHS
Ta O1OopYy.

— TeopernuHa Mexa HaA3BHYAKWHOI NPABOTBOPYOCTI: iICHYE PO3yMiHHS,
IO JIOKAJbHUN aKT HE MOXKE CKacOBYBaTH KOHCTHTYLIWHHI TpaBa, sKi HE
MIIAraroTh 0OMEKEHHIO HaBiTh y Iepiol BiiHM (IIpaBa Ha >KUTTS, TiJHICTS,
3aXHCT CYIOM).

2. Konyenyin Oeyenmpanizosanoi cmiuxocmi (Resilience Theory) —
3a3BU4Yail Teopis mpasa JOBOJWTH, IO HEHTPANIi30BaHa BEPTHKAIb BIAIH Y
BilfHI € Bpa3NMBOIO, TOMY cCaMe JIOKajbHA IPAaBOTBOPUICTE BUCTYIIAE
e(peKTHBHUM CIOCOOOM 3pOOWTH JCpKAaBHUN MEXaHi3M <OKUBYYHM» — IS
KOHIICTIIist TpaHc(OopMy€eThCS Yepe3 BiAIOBIIHI TEHICHIIIT, a caMe:

— Tpanchopmanis cyTi Hajg3BUUaifHOI mNpaBOTBOpYOCTi: oTxe, TI
OTPUMYE IIPaBO Ha «TBOPYMH MIAXiJ» 10 BUPILIEHHS 0E3MEKOBHX IHTaHb,
OCKIJIbKH LIGHTp He MOXke 0auuTy crienin(iky KO>KHOT TepUTOPIi.

— ABroHOMIsi HaJ3BHuaitHoi mpaBoTBopuocti: OMCB BHCTYyMaOTh SIK
cy0’€KTH, 1110 3aIIOBHIOIOTH «IIPABOBI JIAKYHUY, SIKI BHHUKAIOTh Yepe3 IBUIKY
3MiHy ()POHTY YU JIOTiCTHUKH.

3. Hpunyun Cybcudiapnocmi 2.0 — 0T0 BapTO PO3YyMITH TaKUM YHHOM,
0 KJIAacHM4yHa Teopis cyOcuaiapHOCTI (KOJIM pILICHHS NPUAMAIOTHCS Ha
HaWHWKYOMY PiBHI) Y BOEHHHH 9acC JONOBHIOETCS NPUHYUNOM HE2AUHOCHIT —
1151 KOHIIEMIiS TpaHC(OPMY€EThCS Yepe3 BiAMOBIAHI TEHACHIIT, a caMe:

— JlokampHUI aKT € JICTITUMHUM, SKIIO BiH 3a0e3Medye MIBHUIITY PEaKIiIo
Ha 3arpo3y, HiX Jep>KaBHUH aKT.
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— ®imocochbKHMiA acCHEeKT HaA3BHUYAWHOI MPaBOTBOPUYOCTi: GOPMYETHCS
PO3YMIHHS TOTO, IIO TIPaBO Ha JIOKAJbHY IMPAaBOTBOPUICTH Mijx Yac BifHU — Iie
SICKpaBUii MIPOSIB IIpaBa IPOMaaN HAa CaMOOOOPOHY.

4. Teopia Oyanismy nyboaiunoi 61a0u — BHUCTYNAE HaWOUIBII
KOHTPOBEPCIHHOIO (HEOJHO3HAYHOIO, CIIIPHOIO) MiJBAJIMHOI, 00 BOHA
OJTHOYACHO ONHCYE CHiBICHYBaHHS JBOX JIOTIK:

— MyHinunansHa JIOriKa: BOHa CIIOBiIy€e BHOOPHICTB, KOJETialbHICTB,
nyOsigHicTs (Micbki paan).

— BiiicbkoBo-aaMiHICTpaTHBHA JIOTiKa: anpiopi mHependavyae KOPCTKY
cyOOpauHallifo, €IMHOHAYAIbHICTh, CEKPETHICTh, ONepaTHBHICT (BilicbkoBi
aJMiHICTpallii).

— TeopernuHe BupilIeHHS Mi€l KOMI3iHHOI MPOOIEMHU: OTXKE, JOKaIbHA
MIPAaBOTBOPYICTH CTAE PE3YJIHTATOM KOMIIPOMICY MK IIMMH JBOMa TiIKaMH,
Jie «BIIICBKOBa JOIIIBHICTE» 0OMEKYETHCS «CYCIITPHIM OJIarom».

5. Ipunyun nponopyitinocmi (Proportionality) — 1iel IPUHIAIT BUCTYTIAE
TOJIOBHUM 3allO0KHUKOM BiJl IUKTATypH Ha MICIIX, 00 OyIb-sKa JOKaJIbHA
HOpMa (HampHKIal, 3a00pOHA TOPTIiBII YH OOMEKEHHS IEepECyBaHHS) Mae
BiNIOBiJATH TPHOM KPHUTEPisAM:

1. IlpunatHicte: Yu peansHO 11e pillleHHs J0IOMOXe Oe3rmeri?

2. HeoOximnicTh: Un HE MOXKHA JOCSATTH METH MEHII CYyBOPHM CIIOCOOOM?

3. IponopuiiiHicTs: Yu He € MIKO/a BiJ 0OMEKCHHS OLIBIIOI0 32 KOPUCTh
JUTs 000pOHU?

Otmxe, pe3lOMYIOYHM, MOXKHA 3a3Ha4uTH, WO (¢igocodis oKaIbHOT
MIPaBOTBOPUYOCTI CHOTOIHI JeTepMiHye Ta 3ale3ledye Tepexil Bif «IpaBa
TIPOLIEAYP» A0 IIpaBa pPe3yabTaTy».

BpaxoByroun HaBeIeHI BUIIIE ITiIXOIH, BAPTO YCBIJOMIIFOBATH i pO3yMIiTH,
mo ¢inocodis Ta JOTiKa JOKATHHOI HOPMOTBOPYOCTI Wil Yac BiHH — IIe
CKIIaTHUI Oamanc MIXK WEUOKICIIO  peacy8anHs Ta O0OMPUMAHHAM
eepxosercmea npasa. B ymoBax BoeHHOro crany OMCB cT1aioTh «1epiioro
JIHIEI0 000POHM» HHUBIIBHOTO JKUTTS, IO MOKOPIHHO 3MIHIOE MiAXOIH 10
CTBOPEHHSI MICIIEBUX IIPaBWJI TOBEIIHKH. Takuil mepexij 31HCHIOEThCS 3a
paxyHOK:

1. @inocogpcorkoeo nidpymms: 6i0 cepsicy 00 BUNCUBAHHS — SKIIO
Tpaguuiitno ¢inocodis MCB 0a3zyerbcs Ha KoHuemnii cyOcuaiapHocTi, y
BOEHHH Yac 10 Hel 10/1al0ThCs HOBI IIHHICHI BEKTOPH:

— Ilpiopurer Oe3rnexkn Haj (GOpMai3aMOM: KOJHM JIOKAJIbHa HOpMa CTae
iHcTpyMeHTOM (i3uuHoro BmxkuBaHHi TI (oOnamTyBaHHS YKpHTTIB,
JIOTiCTHKA TyMaHITapHOI JOIIOMOTH).

— ETnyna BiqmoBiaNbHICTE: JIOKaIbHA HOPMOTBOPYICTD IIEPETBOPIOETHCS
3 OIOpPOKPAaTHYHOTO IPOIECY HAa aKT BiANOBINAIBHOCTI Hepel KUTEISAMHU-
qreHamu 1T B yMOBax HEBH3HAUEHOCTI.
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— AnantuBaicth (Resilience): konu 31aTHICTh MiCIIEBUX TPAaBUI MUTTEBO
3MiHIOBAaTHUCS BiJIMIOBITHO 0 IIOTOYHOI OE3MEKOBOI CUTYAITi.

2. Jlocika nobyoosu J0KATbHUX ~aKkmig@ — JIOTiKa JIOKaJIbHOI
HOPMOTBOPYOCTI MiJT 9ac BiHHU TpaHC(HOPMyBaIacs 3 «INIAHOBOTO PO3BUTKY»
y «KpH30BHil MEHEKMEHT». [T MOKHA PO3IINNTH HA TPU KITIOYOBI CKIA0BI:

A. OyHKIioHaNbHA JOTiKa — Koy Oimpmicte pimers OMCB 3apas
CHpsIMOBaHI Ha:

1. BrojpkeTHY THY4KICTh: KOJIM IEPEPO3IO/ILT KOILITIB 3 IPOrpaM PO3BUTKY
Ha miarpuMky 3CY Ta HMBUIEHHUNA 3aXHUCT.

2. VYmpaBiiHHS pecypcaMH: KOJM 3aCTOCOBYETHCS OCOOJMBUH pPEXUM
BUKOPHCTaHHS KOMYHAJIBHOTO MaiHa Ta 3eMENbHHUX AUISTHOK ISl MOTped
000pOHH.

3. ComianpHy crabimi3amiro: ctBopenHs miner aust BIIO Ta pomwn
BiICPKOBOCITY>KOOBIIIB.

b. IlponenypHa mnorika — po3yMiHHS TOTO, IIO SKIIO Y MHpPHHI Yac
IpoIieTypa TpUBaa i my0iidHa, TO i Yac BilfHH JIOTIKa CTa€ TUCKPEIiHOI0
yepes:

— CHPOUICHHS PETIaMEHTHHX NpOLEeRyp IS NPUIHATTA TEPMiHOBHX
pillieHb;

— noenHanHs nmosHoBaxkeHb OMC i3 BilicbkoBUMHE afMiHicTpauisimu (BA),
[0 CTBOPIOE CIECU(IUHUN TyasTi3M BIIAIH.

B. IlpaBoBa iepapXxis — 4iTKEe pO3yMiHHS TOTO, 110 JOKaIbHI aKTH MAIOTh
BIJINOBI/IaTH JIOT'i1Ii 3araJIbHOAEPKAaBHOTO 3aKOHO/IABCTBA PO BOEHHHUI CTaH.
Tyt nie npunnumn: «/Jozeoneno éce, wjo chnpusic 060poOHi ma He cynepedums
Koncmumyyiiy, ane 3 ypaxyBaHHSIM 0OMEXEHb IpaB JIIOJWHHY, sIKi HaKJIala€e
BOEHHUII CTaH.

4. Cneyugpixa 63aemo0ii 3 Biiicbkogumu adminicmpayismu /BA/ — xom
JIOTiIKa HOPMOTBOPYOCTI CKJIQJAETHCSI TaK, IO CHOTOJHI OCTAHHA €
HEMO>KJINBOIO 0e3 BpaxyBaHHs poui BA, oTxe:

— sgkuo nie sgume opran MCB — pinieHHs NpHMarOThCST KOJIETialbHO
(panoro).

— SIKIIO CTBOpeHa BA HaceneHOro myHKTY — BOHA MOXe mepedupaT Ha
ceOe  TOBHOBaXEHHS paad, 1 TOAI JIOKaJlbHa  HOPMOTBOPYICTh
CTa€ 0OHOOCIOHOI0, O MAKCUMAIIBHO MPUCKOPIOE MPOIIEC, ajie Hece PU3UKHU
BTPaTH AEMOKPATHYHOT'O KOHTPOJIIO.

Pa3oM 3 TUM, TYT BaXXJIMBO BpaxoBYBAaTH, L0 JIOKaJIbHA HOPMa B yMOBax
BIfHM Ma€e OyTH THMYacOBOIO 3a CBOEIO ITPUPOJIOIO (IISITH IO MEPEMOTH) Ta
LILOBOIO (CKEPOBaHOIO HAa KOHKPETHHUIT OE31IEKOBHIT pe3yJIbTar).

Orxe, edextuBHicTh B3aemozii Mixk opranamu MCB ta BA dopmyroTs
Joriky iX B3aemoiii y JIOKanbHiM NpaBOTBOPYOCTi, IO Oa3yeTbcs Ha
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MPUHIONIAX JOTOBHIOBAHOCTI, THMYACOBOTO IEPEPO3IOITY TOBHOBAXKEHB Ta
OTIePATUBHOCTI.

1. Po3nodin npagomeopuux poieii:

— OMCY (Pagm Ta BHKOHKOMH): 30epiraloTb craTyc Cy0 €KTIiB
MPaBOTBOPUYOCTi, SIKMIO iXHS JiISUTBHICTP HE TPUIYNHWHEHa, BOHU
MPOJOBXKYIOTh NPUHMAaTH pIMIEHHA 3 NUTaHb MICIEBOTO 3HAUYCHHS, aie
NPOLEAYPH IIATOTOBKU Ta NPHUHATTS aKTIiB CYTTEBO CIIPOIIYFOTHCS IS
MIPUCKOPEHHS peakKiii Ha BUKIMKHU BiHHY;

— BiiicekoBi aaminicTpanii (BA): BuCTynaroTh SIK THMYacoBi JepKaBHI
OpraHd 3 HaJA3BMYalHUMH TOBHOBKCHHSAMH, IXHS HPaBOTBOPYICTH
(oKycyeTbCsl Ha 3axo0Jax MpPaBOBOTO PEXUMY BOEHHOTO CTaHy (Oesreka,
000poHa, TPOMaJICEKUIT MOPSIOK).

2. Cyenapii 83aemo0ii — OTXKeE, JIOTIKa «XTO MPUHMAE aKTH» 3aJICKHUTH Bif
CTaTyCy TpOMajH:

— [apanenpre ¢yakmionyBanHs: BA Ta OMCY mirote ogHOYacHO. BA
BHIAIOTH HAKa3HW 3 MTUTaHb 000pOoHH Ta 6e3neku, a OMCY — pirreHHs 3 MUTaHb
xurrenispHOCcTI TI. Ipr mpomy BA MOXYyTh KOOpPIMHYBaTH IisUIbHICTBH
OMCY momo MoOUTI3aIlifHAX 3aX0iB.

—Ilepenaua moBHOBaXKeHb: y pa3i yrBopeHHs BA HaceneHoro nmyHkTy (BA
HII), BepxoBHa Pana Ykpainu Moxe nepenaru iii MOBHOBa)KEHHS MiCIIEBOT
pamu Ta ii BUKOHKOMY. Y TakoMy pa3i HadajabHUK BA ogHOOCIOHO mpuiiMae
aKTH, sKi 3a3BUYail HajexaTh O KOMIeTeHLil pagu (OOmKeT, MONaTKH,
OpeH/1a 3eMJIi).

— KoHnTponbHa ¢yHKIIs: HaYanbHUKH BA MaloTh MpaBo cKacoBYBaTH aKTH
BHKOHABUMX OpPTaHiB MiCIEBUX paJ, SKIIO Ti cymepedars KoHctuTymii a6o
3aKOHaM YKpaiHu.

3. Ocobnugocmi 10KanbHUX akmis y yeil nepioo:

— TuUMYacOBICTh: aKTH JIOKAJIFHOI HOPMOTBOPYOCTI, MPUHHATI MiJ dYac
BOEHHOTO CTaHy 31 CIPOIIEHOIO IPOIEAYPOI0, YacTO MaroTh OOMEKEHMI
TEPMIiH Jii, BU3HAYCHHUIA CAMHM aKTOM.

— IlpiopureTHiCTh: JIOKajJbHA MPABOTBOPYICT 3MILIYEThCS B OiK
Or0KETHUX mepepo3noautiB Ha motpedu 3CY, comiansHoro 3axucty BITO Ta
BIJIHOBJICHHS] KPUTUYHOT iHPpaCcTPyKTypH.

— CopomieHHss TpOIEAYp: Ha 3aKOHOAABYOMY PIBHI  TO3BOJICHO
JUCTaHIIfHE YyXBaJICHHS PIlIeHb Ta CKOPOYEHHS CTPOKIB ONPIIIIOAHEHHS
MIPOEKTIB aKTiB.

Otrxe, caMe TYT BHHUKAE NMUTAHHS PO3MEXYBaHHS IOBHOBa)KEHb MiX
opranamu MCB (Micbka pana) Ta BA y cdepi npuiHATTS pilieHs, Mo B
000B’SI3KOBOMY TOPSIAKY CYHNPOBOJKYETHCSI BHIAHHSAM aKTiB JIOKaJbHOT
HOPMOTBOPYOCTI, i ChOTO/IHI BUCTYTIA€ OJIHI€IO 3 HAMCKIIAJHIIINX FOPHITIHUX
KOHCTPYKIIIH y Cy9acHOMY TpaBi YKpaiHu.
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Jlorika 1BOTO po3MexyBaHHA OazyeTbcsi Ha 3akoHi Ykpainu «[Ipo
MIPaBOBHIl pEKUM BOEHHOTO CTaHy» Bix 12 tpaBHs 2015 poky (3i 3MiHamu Ta
JOTOBHEHHAMH)>® (30KpeMa, Horo ctarts 15), Mo Jac MOXKIMBICTE PO3POOUTH
IIBa CIIeHapil CIiBICHYBaHHS HaBeleHMX opraHiB. OTke, pO3MOIIN BIAAA
3aJICKUTh Bl TOTO, HACKIIBKH «TIHOOKO» BIPOBAaPKEHA BilicbKOBa
aJIMiHICTpAIlisl B yIIPaBIiHHS TPOMAJION0:

1. Cyenapiu A: «Ilapanenvne ichysanns» — BilicbkoBa aaMiHiCTpalis
CTBOPCHA, aJie MiChKa Pajia npo00GiCYE 30iUCHIO8AMU C8OL NOGHOBAICEHHSL.

— Jlorika cueHapiro: BA 3aiiMaeTbcsi BUKIIOYHO TMHUTaHHSMH OOOPOHH,
I'POMAaJICBKOTO MOPSIKY Ta OE3MeKH.

— Pimenns B wMexax wnporo cueHapito: Pama npuiimae Oropker,
PO3MOPSIDKAETBCST MallHOM, a BA BHIae Haka3W MOAO0 KOMEHIAHTCBHKOI
TOAMHH, CBITIIOMAaCKyBaHHS TOIIO.

2. Cyenapiu b: «llosna nepedaua nosnogascensvy — komu Bepxosna Pana
VYkpainu npuiiHANIa MOCTaHOBY Ipo nepenady noBHoBaxkxeHb OMC no BA
HII.

— Jlorika cuenapiro: Micpka pana, ii BUKOHaBUMI KOMITET Ta MiCHKHHN
TOJIOBA «3aMOPOKYIOTEC (X HisITbHICTH PU3YTIHHAETHCS).

— Pimenns B mexax cueHapito: HauaneHuk BA opHOoOCiOHO mpuiimae
pillIeHHSI, SIKI paHille MpUuAMaIncs paaoro (BUAaE Hakasu, 10 MAOTh CTAaTyC
pillIeHb pajn).

B HaBeneHMX cLieHapisx po3MeKyBaHH: IPUCYTHI B HAsIBHOCTI BiAMOBITHI
IOpHAMYHI KOJIi3ii Ta «cipi 30HM». OTXe, HONpH 3aKOHOABYE PETYIIOBAHHS,
HA MPaKTHII BUHUKAIOTh KOH(IIIKTH JIOTIYHOT BIACTHBOCTI, a CaMe:

1. Craryc akriB: Haka3u HauansHUKa BA MaroTh Taky X IOPUAHYIHY CHITY,
SIK pimeHHs paau. [Ipore micist ckacyBaHHSI BOEHHOTO CTaHy NOCTA€ MUTaHHS
iXHpOI TpuBanoi Aii (HampHKIJIaA, TOBFOCTPOKOBA OpEHJA 3eMIli, IepeaHa
0JIHOOCI0HO).

2. JleMOKpaTHYHIA KOHTPONb: Y BA BiACYTHIN MEXaHi3M «JIeMyTaTCHKUX
3alMTIBY» YM BIIKPUTUX TojiocyBaHb. Lle cTBoproe diocodebkuii KOHPIIKT
MK eghexmugnicmio BIiCbKOBOTO YIpaBIiHHS Ta npo3opicmio
CaMOBpSI Iy BaHHS.

3. dinancyBanHs: BilicbkoBa agMiHiCTpallis — 1ie Aep>KaBHUII opraH, aje
BOHA PO3MOPSHKAETHCS KOIITAMHU MICIIEBOTO OIOJDKETY, a 1€, CBOEIO YEProlo,
CTBOPIOE YHIKAIbHY CHUTYAaIlil0, KOJIM AeP>KaBHUI YHHOBHUK BUTpAdae TPoOIIi
TT 6e3 1i 3roau.

4. dinocodis «IToBepHEHHS 10 HOPMI» — JIOTiKa 3aKOHO/AABIIS MOJISATaE B
TOMYy, IO TepeAada ITOBHOBaXKEHb BiJ pamu 10 BA e excmpaopounapnum
3axodom. BoHa 3acTocoByeThcst nuine Toxi, koyu: a) Pama He 30mpaerhcs

3¢ TIpo mpaBoBHil peXKUM BOEHHOTO CTaHy: 3akoH Ykpainu Bim 12 TpasHsa 2025 poky.
Binomocti BepxoBHoi Pagun Ykpainn. 2015. Ne 28. Cr. 250.
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(remae kBopymy); 6) TI' 3HaX0aUTHCS B 30HI 00HOBUX it a00 Oe3nocepeaHii
OIU3BKOCTI 10 HUX; B) MiCEKHIA TOJIOBa HE BUKOHYE CBOi 00OB'SI3KH.

Pazom 3 TEM, BapTO BpaxOBYBaTH W iHII 3aKOHOJAaBYi HACTAHOBH: SK
TiTBKH BOEHHWH cTaH npunuaieThest, BA HII nmikBimyrotbcs mpotsrom 30
IHIB, a8 TIOBHOBa)KCHHS aBTOMATHYHO IOBEPTAIOTHCSA IO 3aKOHHO OOpaHOl
panau i roJoBH.

Bapro 3a3HaunTH, 10 YCBIJOMIIIOIOUHM MOJIOXKEHHSI, 10 CKJIAJIOCS, YPsa
VYkpainu po3po0Jisie HOBI MOZIENI YIpaBIIiHHS JJIs HOro MmokpameHHs. Tak, y
2026 poui KabGiner MiHiCTpiB CXBaJIMB 3aKOHOIPOEKT, a BepxoBHa Pana
Vkpainu 7 kBitHa 2026 poky mnpuiiHsia iforo 3a ocHoBy (269 rojociB),
PO PO3MEKYBaHHSI IOBHOBA)KEHb, SIKMH Ma€ Ha METI YITKO BH3HAYMTH, SIKi
¢bynkuii 3anumarotsest 3a TI, a siKi nepexosiTh A0 AepKaBu, 0a3yl0UYKCh Ha
HpHHIMII CyOCHOiapHOCTI HaBiTh ming dac BikiEm®’. Lle cmpoba 36epertu
«simpoy» camoBpsimyBaHHA (comianbHi mociyrw, JKKI') HaBiTe Tam, e
0e31eKOBI TUTaHHS BHPIIIYIOTH BiiCHKOBI.

Pesromytoun  mocmimkeHHs — mpo(dimbHOI  MPOOJIEMAaTHKH,  BapTo
3YNMHUTUCS HA MEPCIEKTHBAX PO3BHUTKY JOKAJILHOI HOPMOTBOPYOCTI B
MeXax MUTTapHOTO MYHIIUMIIANi3My, IO CHOPsAMOBaHI Ha Te, 100
MIEPETBOPUTHU «EKCTPEHI 3aX0/I1» Ha CUCTEMHY I0puan4Hy 6a3y. CboroHi Mu
CIOCTEPIraeMo IMepexij| BiJl peakKTHBHOTO YIpaBJIiHHA (BiJNOBIIb Ha KPU3Y)
JI0 CTPATETIYHOTO [UIaHYBaHHS O€3MeKU Ha MICIIIX.

Jlo KIIIOYOBHX BEKTOPIB BJOCKOHAJIEHHS JIOKAJIbHOI HOPMOTBOPYOCTI
BIZTHOCSTBCS:

A) Poswupenns «besnexosozo naxkemyy ¢ Cmamymax zpomad: OTXKE,
ouikyetbes, mo TI 3akpimmroBaTUMyTh 000POHHY (QYHKIIIO SK IPIOPUTETHY
— 0Oa OunpIne, 1e JO3BONUTH JIETANI3yBAaTH BUTPATH Ha OOOPOHY HABITh Y
MUpHUH dYac (HampuKiax, TMATPUMKA IHQPACTPYKTYPH MOABIIHOTO
MIPU3HAYCHHS).

b) Lugposizayis o0b6oponnux piuienv: KOTH po3poOKa JIOKAITEHUX
pernamenTiB i cucteM Smart City Oyne 3IiHCHIOBaTUCS Y MUIITapHOMY
KOHTEKCTI: iHTerpoBaHi cuctemu Biseocnocrepexenus 3 LI, nudposi manu
YKPHUTTIB Ta aBTOMaTH30BaHI CUCTEMH OIOBILIICHHS.

B) Cmanoapmusayia npoepam niompumxu 3CY: TOPKAe€TbCS CTBOPEHHS
yHI()IKOBaHUX IOPUINYHUX MEXaHI3MIB (THUIIOBHX IIOJIOKEHB) Ul Hepenadi
MaiiHa, 3aKkymiBimi crienrexHiku (apoHis, PEB) gepe3 micmesi OrompkeTH, mob
MiHIMI3yBaTH pU3HKH IepeBipok Jlepxayaurcirysxou.

57 Tlpo 3acajy pO3MEXYBaHHS Ta PO3MOJLTY MOBHOBAKEHh MK DIBHAMH ITyOIi4HOTO
BpsinyBaHHs: [Ipoekt 3akony Nel4412. 3acagu po3MexxyBaHHs Ta PO3MOALITY ITOBHOBaXEHb MK
piBHsIMU myOuiyHOTO BpsiyBaHHs: BepxoBHa Pana npwuiiHsuia 3a OCHOBY 3aKOHOIPOEKT. CaiiT
BPY. URL: https://www.rada.gov.ua/news/Novyny/271914.html
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I) Misxcmyniyunanvue napmuepcmeo 6 besneyi: nependadac po3BUTOK
HaIlOHAJIFHOTO a00 MiKHAPOIHOTO MIKMYHIIUITAJHHOTO CHIBpOOITHHUIITBA,
ne kimpka TI cHiNBHO YXBaMIOIOTH aKTH IS (piHAHCYBaHHS OJHOTO
HABYAJIBHOTO IEHTPY a00 JIOTICTHYHOTO Xa0y Ay moTped 000pOoHH.

I’) Incmumyyionanizayis yusintbHoi cmitikocmi: O3HAYa€e TEPEXiT Bix
pa3oBHX pilleHh NP0 TyMaHITapHY AONOMOTY JO CTBOPEHHS ITOCTIHHUX
JIOKAJIbHUX TOJIOXKEHb PO pecypCHi yeHmpu cmiikocmi, SKi KOOPJHUHYIOTh
o6i3Hec, BosoHTepiB Ta TpO.

BUCHOBKHA

Pe3toMytoun mosnokeHHsl, Mo OyJM BUKJIAJIEHI BHUILE, MOKHA HIHTH 10
HaCTYITHUX BUCHOBKIB!

—  JOCHiDKeHHS ~ MpoOJeMaTWKW  JIOKaJbHOI  NPaBOTBOPHYOCTI
(HopMoTBOpUOCTI) Ta i JOKTPUHAIBHO-TCOPETUUHOTO 3a0C3MEUYCHHS B
VYkpaiHi cIUpaeTbCs HAa BU3HAUCHHS POJIi 1 3HAUCHHS IHCTUTYTY MICIICBOTO
CaMOBPSAYBaHHS, IO BiJirpa€ OCHOBOIIOJIOXKHY POJb B IE€PKaBOTBOPUYUX Ta
MIPaBOTBOPUYMX TPOIECcax, a caMe: a) B peaii3allii KOHCTUTYIIHHHX IIpasB,
cB00OX i 00OB’SI3KIB OAWHHU i TPOMAASHUHA, 00 camMe B MeXaX JIOKaJIbHOT
JIeMOKpATii JIF0IUHA, 11 TPYIH Ta acolliamii 3 iCHIOIOTE CBill JKUTTE€BUH UK
(;rommHa), 200 UK CBOTO iCHYBaHHA 1 (DyHKIIOHYBaHHS (TPYITH Ta acowiaril
JIONMHK); 0) B CTBOPEHI KOHCTHUTYLIHHO-NIPABOBOTO 1 MYHIIMIAIbHO-
MPaBOBOrO MPOCTOPIB JIOKAJIBHOT IEMOKpaTii, SIK IpoCTOpy cBOOOM 1 TpaB
JIIOIMHM, a TaKOoX JEMOKPATHYHHMX IPOLIECIB; B) BIJHOCHO YIpaBIiHHA
JIOKJIILHUMH 1 3arajlbHOJIep)KaBHUMHU CIIPaBaMH, iX BUpILLIeHHs 1 HOpMyBaHHs
opraHiB myOJiiuHOi Biagu — sK IyOJIiYHOI Aep)kaBHOI, Tak W myOIiuHOT
caMoBpsAHOT (MyHIIMNANbHOT) BiagH, 4Yepe3 BUKOPUCTAHHS BHOOPYMX 1
pedepeHIyMHAX TEXHOJIOTIH;

— OOTpYHTOBaHO BBa)Xa€EMO, IO YCBIIOMIICHHS i PO3yMiHHS TOTO, IIO
JIOKabHa HOPMOTBOPYICTH ampiopi Ta Ha TPAKTHIl CYHOPOBOIKYE i
3a0e3neyuye HaBeACHI JepKaBOTBOPUI Ta MPABOTBOPUI MPOIIECH, TiAKPECITIOE
i  cTpareriyHO-QYHKIIOHATHPHHH Ta  BH3HAYANBHO-TPAKCEOJOTIUHUHA
Xapakrep;

— CHCTEMHHU aHaji3 TMOHATTS JOKaJbHOI HOPMOTBOPYOCTI Ja€ 3MOrY
CTBEP/UKYBATH, 110 B CyYacHIW IOpWAMYHIN JiTepaTypi He ICHye €IUHOTO,
3araJlbHOBU3HAHOTO Cepell TPAaBO3HABIIB — TMPEJICTABHUKIB JOKTPUHH 1
(haxiBLiB-NIPAKTHKIB, BU3HAYCHHS MOHITTS HOPMOTBOPYOCTI, TOMY IO IS
KaTeropiss XapaKTepH3YeTbCsI HE TIJIBKM BIAMOBIIHOIO CKJIAIHICTIO Ta
€MHICTIO, ane W 0arato(akTOpHICTIO CcOLiaIbHO-(QYHKIIOHAIBHUX 1
TEXHOJIOTIYHUX ITiIXOMIB, 0 JETEPMIHYIOTh i Cy0 €KTHO-00’€KTHUH CKIIa],
IIPEAIMETHY 3MICTOBHICTb, @ TAKOXK piBHI popMyBaHHs, MOOYAOBH 1 peaizawii
— caMe TOMY, NPH CUCTEMHOMY JOCII/UKEHHI NHUTaHHS Npo (HOpMyBaHHS i
CTBOPEHHS HOpPMH TIpaBa, (opmaiizauii 3MICTOBHOIO «HAIIOBHEHHS»
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HOPMAaTHBHOTO TIPaBOBOTO akTy, (GOpMyBaHHS BIANOBIIHUX MOJENen
MPOQIIEHOTO CIPSIMYBaHHS TOIO, BUKOPHUCTOBYIOTHCS 1 3aCTOCOBYIOTBCS Y
JNesKUX BHMAAKAaX Taki TepMiHM, a (aKTHYHO TEPMiHOCHCTEMH,
«TIPaBOTBOPYICTEY» 1 «3aKOHOTBOPYICTH», & TAKOX «IIPABOYTBOPEHHS» K
CHHOHIMH,;

— cucteMHe focnimkeHHs npuHimiy Home Rule sik ocHOBoOMOI0XHOTO
NPUHLIUIY JIOKAIBHOI HOPMOTBOPYOCTi, N0 3MOTY BCTaHOBUTH, IO B
icTopuuHiil perpocnektuBi ned mnpunimn chopmyBaBcs y CILIA, ne
(hakTH4HO BiIOOpaAKaB EBOJIOLII0 aMEPUKAHCHKOTO (hefiepati3My: BiJl TOBHOT
3aJI@KHOCTI MICT BiIl IEHTPY 1 A0 IXHHOTO BH3HAHHS SIK aBTOHOMHHX
MOJITUYHKUX CyO'eKTiB — Oa Olnblle, MMpolec HOro CTaHOBJIEHHS MPOMIIOB
BIZIMOBIHI ICTOPWYHI eTamy, pPO3pOOWBINM BiJMOBINHI OpraHizamiiHo-
HOpPMAaTHBHI MOJIEJIi HOTO 3aCTOCYBaHHA Ta c()OPMYBABIITH BiIMOBITHI CyIOBI
MIPEIeICHTH NPY HOTO MPaKTHYHOMY BUKOPHCTAHHI;

— JIO3BOJIIIOYM MICLEBHUM TpoMazaM OyTH aKTHBHUMH CyO0’€KTaMu
JIOKJIbHOI HOPMOTBOPYOCTI, TIOYNHAIOUH BiJl CTBOPEHHS BIACHUX CTATYTIB
(xapriit), Tak # po3pOOKH 1 IPUIHATTS 3aKOHIB 0€3 MOCTIHHOTO BTPYYaHHS 3
00Ky 3aKOHOAABYOI Biaau mraty, npuHun Home rule gaktiuyHo BuCTyIae
METOJIOJIOTIYHUM 3aC000M, BOJIOJIE BU3HAYAIBHOIO POJLIIO 1 CTpaTEeriyHUM
3HAYEHHSIM, IPUUOMY HE TUIbKH B CTAHOBIICHHI, PO3BUTKY 1 BIOCKOHAJIEHHI
JIOKQJILHOI HOPMOTBOPYOCTi, @ i B CTAHOBJICHHI 1 PO3BUTKY IHCTHUTYTY
JIOKaJIbHOT IEMOKpATIil y opMi MICIICBOrO CaMOBPSIyBaHHS B Y KpaiHi;

— aHaji3 JIOKaJlbHOI HOPMOTBOPYOCTI B KOHTEKCTI BW3HA4YeHHS ii
¢inocodii i JoriKm, a TakoXK poxi i 3Ha4eHHS B (OPMyBaHHI JIOKAITBHOT
JIEMOKpaTii B OpJJMHApHUX Ta €KCTPAOPIMHAPHUX YMOBax (YHKIIOHYyBaHHS
JepKaBHOCTI  MIATBEPIKYEThCI OCHOBHHMH HAcTaHOBaMHU  (irocodii
ICHYBaHHSI JIOKQJIbHOI CIIIIPHOTH Ta C()OPMOBAHUX HEIO OPTaHiB MyONidHOT
caMOBpsTHOT (MYHIIIUIIATBHOT) BN, — AKi MMOJIATAIOTh B peaii3amii mpaBa
TEPUTOPIALHOI TPOMAIN Ha CaMOOPTaHi3allilo, BUPIIICHH] MiCIIEBUX MUTaHb
B IHTepecax >KHUTENiB, 3a0e3leueHHi JeMOKpaTii Ta OajlaHCy JIOKaJIbHHX
iHTepeciB 3 JAepKaBHUMH IHTEpECaMH;

— BaXJIMBUM €JIEMEHTOM BIUIMBY JIOKAJIbHOI HOPMOTBOPYOCTI OpraHiB
nyOsmiuHOi BiIamy BUCTymae 1 CYTTEBHHM BIUIMB Ha (opMyBaHHS
MYHIIMIAIBHOT CBIJOMOCTI  (IPaBOCBIIOMOCTI) JIIOJAMHM, i Tpyn Ta
acorriamii, a TaKoXX Ha MOOyI0BY Ha 11 OCHOBI MYHIIUITaJIBHOT IICHXOJIOT1, 10
JNETepMiHye Ta peaji3ye BiINOBiTHI MOBEAIHKOBO-IISUTBHICHI HACTAaHOBU
xureniB-wieHiB TT', a Takox X acoriaTUBHUX CTPYKTYD;

— OTXe, MOXHA KOHCTAaTyBaTH, O (inocodis IOKaIbHOI HOPMOTBOPYOCTI
BHUCTYTIAE SIK aJIeKBaTHA 1 ONTUMaJIbHA KOHIIETILS 1 collianbHa ()eHOMEHOJIOT 1S
o0  po3poOKnM  (HOPMONPOEKTYBAaHHS K  IHOYaTKOBOi  crajii
HOPMOTBOPYOCTi) 1 CTBOpEHHsS (BJIacCHE HOPMOTBOPYICTH B ii By3BKOMY

70



PO3yMiHHI) TIPAaBOBHX HOPM Ha PiBHI OKPEMHUX TPYIT UM aCOIAIii JIFOMHH,
oprasizamiif i oprafis, BKIIOYalO4H 1 JIOKAJIBHI opraHi my0OmigHOi BiIaau, abo
TEepUTOpiii, HA SAKUX BOHH ICHYIOTb, (YHKIIOHYIOTH, HPOSBISIIOTH CBOIO
aKTUBHICTH B chepi CaMOBPATHHUX BiTHOCHH, IO 0a3y€ThCS HA MPUHIIAIIAX
JIeMOKPaTH3MY, cyOcumiapHOCTI  Ta  BpaxyBaHHS  cHenu(piYHHX
eK3UCTCHIIHHNX MOTpeO JIOKaIbHOI cimbHOTH. BoHa 3a0e3nedye opraHiqHnit
nepexig BiJl )KOPCTKOTO JEPIKaBHOTO PETYJIIOBAHHS JI0 CaMOPETyJIOBaHHS
JIIOJIMHM, 11 TPYTI Ta acolialiii, mo 0a3yeTbesl Ha NpoOIeMaTHIl BUPIIIEHHS 1
peasizawii )XUTTEBUX YCTPEMIIiHb, MOTPeD, IHTEHIIN Ta IHTEpeCciB BKa3aHUX
cy0’€KTIB, — Zie caMi HOPMH ITpaBa JIOKAIbHOI IPOCTOPOBOI J1i1 CTBOPIOIOTHCS
«3HU3Y» Ta 0a3yIOThCs Ha MPHHIMIIAX 3aKOHHOCTI;

— JeTaJbHUI PO3IIIsA 1 MOPIBHAIBHO-NIPABOBE JOCIIJDKEHHSI BHIOBOI
XapaKTEePUCTUKU JIOKAIBHOI HOPMOTBOPYOCTI Ja€ 3MOTY MIATBEPOUTH HE
TUTBKHU 3aralbHy peajbHICTh TEOPETHYHNX HACTAHOB, IO ii TOPKAIOTHCH, a U
ONTUMAIIBHICTD, MPOAYKTHBHICTH, NPEIMETHICTh Ta ©(EKTHUBHICTH Pi3HUX
BU/IIB HOPMAaTHBHO-TIPABOBHX aKTIiB, IO BUAAIOTHCA 1i CyO €KTaMu st
BUPIMICHHS CBOiX KOMIIETCHIIMHUX MOBHOB&)KCHb 3 METOI0 iX HAJICKHOTO
CYNPOBO/KCHHS 1 3a0e3MeUeHHs peatizamii Cy0 €KTaMH YIPaBIiHCHKOTO
NpOLIECy, BKJIIOYAIOYM M EK3MCTEHIIHHI IHTEpPEeCH KHUTEIiB-4JICHIB rpoMa,
110 iCHYIOTh B c(hepi MiCIIEBOTO CaMOBPsITyBaHHS Ta Pealli3yI0ThCs Uepe3 TaKi
MIOBHOBAYKCHHS;

— CUCTEMHHMH aHai3 (QEeHOMEHOJIOTI] JIOKaNIbHOI HOPMOTBOPYOCTI SIK
iIMAHCHTHOTO €JIEMEHTY MUTITAPHOTO MYHIIMIATI3MY, IO IPEACTABIISE
co00r0 HOBY (DEHOMEHOJOTIF0 BIJHOCHO MiJBUINEHHS pOJNi 1 3HAYCHHS
MICIICBHX BIIAJ] y MUTITApHIN TisTTHHOCTI P KaBH, 1[0 3HAXOANUTH CBii IPOSB
y ¢dopMyBaHHI CHEImiaTbHOTO 1 OKPEeMOTO OJIOKY iX KOMIETEHIIHHUX
MTOBHOBA)XEHb B YMOBAX €KCTPAOPHMHAPHOTO (QYHKIIIOHYBaHHS JIep>KaBHOCTI,
— ZIa€ 3MOT'Y BU3HAYHUTH HOTO HEllepexiHe 3HAYCHHS 1 CTPaTeriYyHO-KPUTHIHY
pOIB Y po3polli Ta MPUHHATTI, 3aCTOCYBaHHI, BUKOPUCTAHHI 1 peaiizarii
pI3HHMX OpraHi3aliiHUX Ta OpraHi3alliiHO-IPaBOBUX (OPM, IO HAMPIMY
TOPKAIOTHCS MUTAaHb OE3MIEeKH IPOMaIH Ta i1 JKUTEIiB-WICHIB, a TAKOX IUTaHb
HaJlaHHs pecypcHol miaTpumMku 30poitaum Cuiam Ykpainu.

AHOTALIS

Po3min  mpucBsiueHWH  AOCHiIKEHHIO  (EHOMEHOJIOTii  JIOKaITbHOL
MIPaBOTBOPUYOCTI OPraHiB MiCIIEBOTO CAMOBPSIyBaHHS YKpaiHH B yMOBax
BOEHHOTO CTaHy SK BH3HAYAJBHOTO €NEMEHTY (POpPMyBaHHS MUTITApHOTO
MYHIIHIATI3MY.

HocmikeHHs npobieMaTuku JIOKaJIBHOT HPaBOTBOPYOCTI
(HOpMOTBOpYOCTI) Ta il JOKTPHUHAIBHO-TEOPETUYHOTO 3abe3ledyeHHs B
VYkpaiHi cnupaeTbcs Ha BU3HAYEHHS POJIi 1 3HAYEHHS IHCTHTYTY MICLIEBOTO
CaMOBPSAYBaHHS, 110 BiJ[Irpa€ OCHOBOIIOJIOXKHY POJIb B HABEIEHHX TpoIiecax,
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a came: B peaizallii KOHCTUTYIIIHHUX TpaB, CBOOO i 000B’S3KiB JIFOAWHH 1
rpoMaasHUHA, 00 caMe B MeXax JOKAIBHOI IeMOKpaTii IoauHa, ii rpymnu Ta
acoriamnii 3JIHCHIOIOTh CBIH >KHTTEBUH TUKN (MIOAWHA), a0 IMKI CBOTO
icHyBaHHS 1 (QyHKIiOHYBaHHS (TPyNH Ta acomiarlii JIOAWHHU); B CTBOPEHI
KOHCTHTYLIHO-TIPAaBOBOTO 1  MYHIIMOAIBHO-IIPABOBOTO  IIPOCTOPIB
JIOKAJIBHOI JIEMOKpAaTii, SIK MPOCTOpPY CBOOOIM 1 TpaB JIOJMHHU, & TaKOX
JEMOKpPaTHYHUX  IPONECiB, BIIHOCHO  yNpaBJiHHSA JIOKAJbHUMH 1
3arajbHOJCP)KaBHUMHU CIpaBaMH, iX BHUpIlIeHHA 1 (opMyBaHHS OpraHiB
myOJIivHOT Biagy — sIK MyOJIIYHOT JepikaBHOI, Tak W myOivHOT caMOBpPsITHOT
(MyHIIUMAIBHOT) BIaJH, Yepe3 BUKOPUCTaHHS BUOOPYHX 1 pedepeHIyMHUX
TEXHOJIOTiH. Y CBIIOMJICHHS 1 pO3yMiHHS TOTO, 110 JIOKaJTbHAa HOPMOTBOPYICTh
anpiopi Ta Ha MPaKTHUII CYNPOBOXKYE i 3abe3leuye HaBEAEHI MpOIecH,
migKpecmoe  ii  cTpaTeriyHO-(YHKIIOHAJPHHHA  Ta  BU3HAYAIBHO-
MIPaKCEOJIOTIYHIH XapakTep.

CucteMHnil aHasi3 IOHATTA JIOKAJIBHOI HOPMOTBOPYOCTI A€ 3MOTY
CTBEpIKYBATH, IO B Cy4YacHId IOPHOMYHIN JiTepaTypi HE iCHye €IWHOTO,
3araJbHOBH3HAHOTO CEPEl TNPAaBO3HABLIB — IPEICTABHHUKIB JOKTPHHH 1
(axiBLiB-NIPAaKTHKIB, BH3HAYCHHS IOHSTTS HOPMOTBOPYOCTI, TOMY IIO IIS
KaTeropis XapakTepH3YEThCS HE TUIBKM BIJIOBIIHOI CKJIAJIHICTIO Ta
€MHICTIO, ane W 0arato(akTOpHICTIO COLiaIbHO-(QYHKIIOHANBHUX 1
TEXHOJIOTIYHUX MiIXO/iB, [0 JETEPMIHYIOTH ii Cy0 €KTHO-00’€KTHHH CKIa,
NpeIMETHY 3MICTOBHICTB, a TAKOXK PiBHI ()OpMyBaHHsI, OOYA0BH 1 peaizarii.
Came TOMy, NpPH CHCTEMHOMY JOCHIJDKCHHI NHUTaHHSA Mpo (OpMyBaHHS i
CTBOPCHHS HOPMH TIpaBa, (opMaiizamii 3MICTOBHOTO «HATIOBHCHHS»
HOPMAaTHBHOT'O IIPaBOBOTO aKTy, (OpMyBaHHS BIINOBIIHMX Mopeneit
IPOQIIBHOTO CIPSIMYyBaHHS TOIIO, BUKOPHUCTOBYIOTHCS 1 3aCTOCOBYIOTBCS Y
JeIKMX BUIAgKax Taki TEPMiHH, a (AaKTHYHO TEPMIHOCHCTEMH,
«IIPaBOTBOPYICTEY» 1 «3aKOHOTBOPYICTH», a TAKOX «IIPABOYTBOPEHHS» SK
CHHOHIMH.

Hocnimxennst npunuuny Home Rule sik OCHOBOIOJIOKHOTO TPHHIMITY
JIOKJIbHOI HOPMOTBOPYOCTI, JIaJI0 3MOTY BCTaHOBUTH, IO B ICTOPHYHIN
perpocriekTiBi 1ei mnpuHiun cdopmypascs y CLIA, ne dakruuHo
BiI0OpakaB EBOJIIOIIII0 aMEPUKAHCHKOrO  (permepaii3amy: Big MOBHOI
3aJI@KHOCTI MICT Bl IEHTPY 1 J0 IXHBOIO BHM3HAHHS SIK aBTOHOMHHX
MOJITHYHUX Cy0'ekTiB — 6a OinbIe, mporec HOro CTAHOBIEHHS IPOWIIOB
BIJIMOBIIHI ICTOpWYHI eTamy, pPO3pOOMBINM BiJNOBINHI OprasizamniiHo-
HOPMaTHBHI MOJIeJIi H0T0 3acCTOCYBaHHS Ta c(OPMYBABIIH BiAIIOBIHI CYI0BI
NIPELE/ICHTH MpHU HOro NPakTHYHOMY BHKOpHcTaHHI. OTxe, BiH 103BOJISIE
MICIEBUM  TpoMmajgaM OyTH  aKTUBHMMH  Cy0 €KTaMH  JIOKaJIbHOT
HOPMOTBOPYOCTI, IOYMHAIOYH Bijl CTBOPEHHS BJIACHHUX CTATYTIB (XapTii), Tak
i po3pobisiTH 1 mpuiiMaTH 3aKOHM Oe3 TOCTIHOTO BTpy4aHHS 3 OOKy
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3aKOHOJABYOI BJIAMW IMTATy. 3BiAcH OadWThbesi BH3HAYaIbHA POIb 1
CTpaTeriyHe 3HaYCHHS JIOKAIbHOI HOPMOTBOPYOCTI B CTAHOBIICHHI i PO3BUTKY
IHCTHTYTY JOKaiIbHOI meMokpartii y ¢popmi MCB B VkpaiHi.

AHaIti3 JJOKaIbHOI HOPMOTBOPYOCTI B KOHTEKCTI BU3Ha4YeHHA 11 pimocodii
1 JIOTiKH, a TaKOX pOJIi i 3HAa4eHHS B (POPMYBaHHI JIOKAJIFHOI EMOKpATii B
OpIMHAPHUX Ta €KCTPAOPAWHAPHUX yMOBaX (DYHKIIIOHYBaHHS JEP’KaBHOCTI
ITBEPAXKYETHCSI OCHOBHUMH HacTaHOBaMH (istocodii icHyBaHHS JOKaIBHOT
CHUIBHOTH Ta C(OPMOBAaHMX HEI0 OpraHiB IyOyiyHOi CcaMOBpPsIHOT
(MyHIIMNAIBHOT) BIAAH, SKI MOJSTAlOTh B peanizallil npaBa TepUTOPiaIbHOL
IpOMaJii Ha CaMOOpTaHi3alilo, BHPIMIEHHI MICHEBUX MHUTaHb B iHTEpecax
KHUTENB, 3a0e3ledeHHi AeMoKparii Ta OanaHcy JOKJIBHHX IHTEpECiB 3
JCpP)KaBHUMH 1HTEpecaMd. BaKIMBUM €JEeMEHTOM BIUIMBY JIOKaJbHOT
HOPMOTBOPYOCTI TaKWX OpPTraHiB ITyOJI4HOI BIIAAM BHCTYIAE II CYTTEBUH
BIUIMB Ha (OPMYBaHHS MYHIIHUIIAIBHOI CBiZOMOCTI (TPaBOCBIIOMOCTI)
JMIOAWHHW, ii TPYm Ta acomiamiif, a Takox OymyBaHHA Ha ii OCHOBI
MYHIOUTAIBHOI TICHXOJIOTIi, IO JeTepMiHye Ta peajti3ye BiIMOBimHI
MOBENIHKOBO-IISNIGHICHI HACTAaHOBH JkuTediB-wieHiB TI, a Takoxk IX
acoIliaTHUBHUX CTPYKTYp. OTKe, KOHCTATyeThCs, MO (imocodis JTOKaIbHOL
HOPMOTBOPYOCTI BHUCTyMa€ sK aJCKBaTHA 1 ONTHMAaJbHA KOHICMIS 1
couianbHa (EHOMEHOJIOTIS IOJ0 PO3pOOKK (HOPMOIIPOEKTYBAHHS  SIK
M0YaTKOBOI CcTa/lii HOPMOTBOPYOCTI) 1 CTBOpPEHHsI (BJIaCHE HOPMOTBOPYICTh B
if By3pbKOMY PO3YMiHHI) IPaBOBUX HOPM Ha PiBHI OKPEMUX IPYIl YH acoLialin
JIIOJIMHM, OpraHi3alliif 1 opraHiB, BKIIOUAIOUM i JIOKaJbHI OpraHi myOJiuHOi
BN, ab0 TEPUTOPIiH, HA TKUX BOHH iICHYIOTh, DYHKIIIOHYIOTh, TIPOSIBISIOTH
CBOIO AaKTHBHICTh B c(epi caMOBpSIOHMX BITHOCHH IO 0a3yeThCcsl Ha
MIPUHITUIIAX JEMOKpaTU3My, CyOCHIIapHOCTI Ta BpaxyBaHHS cHelm(igHIX
eK3UCTCHIIHHUX MOTPeO JIOKAIBbHOI cIiTbHOTH. BoHa 3a0e3meuye opraHiaHuiz
Iepexig BiJy )KOPCTKOTO JEP)KaBHOTO PETYJIOBAHHS JI0 CaMOPETYJIOBaHHS
JIOAWHHY, 11 TPYI Ta acomialliif, mo 6a3yeTbes Ha MPOOIIEMATHII BUPILICHHS 1
peatizaliii )KUTTEBUX YCTPEMIIiHb, MOTPEO, IHTEHIIIH Ta IHTEPECiB BKa3aHUX
cy0’€eKTIB, — Jie caMi HOPMH IIpaBa JIOKaJIbHOI IPOCTOPOBOI J1ii CTBOPIOIOTHCS
«3HHU3Y» Ta 0a3yIOThCs HA IPHHIUNAX 3aKOHHOCTI.

Po3ruisiza 1 NOpiBHSUIBHO-TIPABOBE JTOCIIPKEHHSI BUIOBOT XapaKTEPUCTUKH
JIOKQJILHOI HOPMOTBOPYOCTI JIa€ 3MOTY MiATBEPAUTH HE TUIbKH 3arajibHy
peaNbHICTh TEOPETUYHUX HACTAHOB, IMIO il TOPKAIOTHCS, & i ONTHUMAILHICTB,
IIPOJYKTUBHICTh, IPEIMETHICTh Ta €)EKTUBHICT Pi3HUX BHUIIB HOPMAaTHBHO-
MPaBOBUX aKTiB, IO BHUIAKTHCA ii Cy0’€KTaMW U1 BHpIMICHHS IX
KOMITETEHIIHHIX TTOBHOBAXXCHb 3 METOIO CYNPOBOJUKEHHS 1 3a0e3nedeHHs
peaitizartii cy0’€KTiB YIIPaBIiHCHKOTO MPOLECY, BKIFOYA0YH 1 €K3UCTEHITIHHI
IHTEpeCH >KHUTENIiB-WICHIB TpomajJ, M0 ICHYIOTb B cdepi MicleBOro
CaMOBpSIIyBaHHS.
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AHani3 QeHoOMEHOJIOTIi JIOKaIhbHOI HOPMOTBOPYOCTI SIK IMaHEHTHOTO
€IIEMEHTY MIJIITAPHOTO MYHIIMIIANI3MY, IO MPEACTaBIsIE COOOI0 HOBY
(€HOMEHOJIOTiI0 OO MiABWINCHHSA POJi 1 3HAYCHHS MICIEBUX BIAJ Yy
MiTiTapHIA iSUTBHOCTI JAepKaBH, IO 3HAXOIHUTH CBiil posiB y (hopMyBaHHI
CIIETiaJIbHOTO 1 OKpeMOoro OJIOKYy IX KOMIIETCHLIHHMX ITOBHOBAaXXCHb, A€
3MOTY BU3HAYHTH HOTO HEeTepexiHe 3HAUCHHSI i CTPaTeTiYHO-KPUTHIHY POJIb
y Po3poO1i Ta MPUHHSTTI, 3aCTOCYBaHHI, BUKOPHCTaHHI 1 peaiizawil pi3HUX
OpraHi3alifHMX Ta oOpraHizauiiHo-mpaBoBuX (opMm, 10 HampsIMy
TOPKAIOTHCS MUTAaHb OE3IIEKH IPOMaJIH Ta il JKUTEIiB-WICHIB, a TAKOX IUTaHb
HaJlaHHs pecypcHol miaTpuMkun 30poitaum Criam Ykpainu.

Kiro4oBi ciioBa: HOPMOTBOPYICTH, JIOKQIEHO HOPMOTBOPYICTb, BHIOBA
XapaKTepUCTHKA JIOKaJbHOI HOPMOTBOPYOCTI, MpaBa JIOAWHH, MUIITApHUI
MyHinunanisM, npuanun Home rule, mpuHIMnI cyOcumiapHOCTI.
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PLIOCOPCBKO-ITPABOBI 3ACA/IU KATEI' QPli CBOBOHU
B KOHTEKCTI CYYACHOI TIPABOTBOPYOI AIAJIBHOCTI

Bypaonocosa M. A.

BCTYII

Kareropis cBobGomm mocimae meHTpanbHEe Micle y (imocodcebko-
IIPaBOBOMY OCMHCIICHHI TIPOIIECIB AEP’KaBOTBOPEHHS Ta IPaBOTBOPUO]
IiSUTBHOCTI, OCKINBKH caMme dYepe3 Hei PO3KPUBAETHCS CITiBBiTHOIICHHS
0COOMCTOCTI, CyCHUIBCTBA i JiepikaBH. Y Cy4acHHX yMOBax TpaHchopmarii
IIpaBOBOL CHUCTEMU VYkpaiHy, 3yMOBJICHUX JEMOKpaTUYHUMU
MIepETBOPEHHSIMH, €BPOIHTETPALIHHUMH MPOIIECAMH Ta BUKJIMKAMU BOEHHOTO
yacy, npobsiema cBo00Iu HaOyBae 0COONMBOI aKTyalbHOCTI SIK IIHHICHA Ta
HOpPMaTHBHA OCHOBA ()OpPMYyBaHHsI paBa.

CeoOonma BHcTymae He Juine (QyHIaMEHTaIbHOIO —()iT0COPCHKOIO
KaTeropi€io, a i KIIOYOBUM IPABOBHM IIPHHIMIIOM, IO BH3HAYAE 3MICT,
CIPSAMOBAHICTh 1 MEXi MpPaBOTBOPUOi MisUTbHOCTI. BOHAa 3HAXOAWTH CBOE
3aKpIIUIEHHS Y KOHCTUTYIIMHUX IOJIOKEHHSX, 3aKOHOIABCTBI MpO Tpasa i
cB0OOIM JIOAWHHU Ta TPOMAISHWHA, a TAKOX y MeXaHi3Max ix peamizamii i
3axucTy. BomHouac OaraTo3HAa4YHICTE 1 CKJIAOHICTE MOHATTS CBOOOAH
NOTPeOyIOTh MIDKAUCHMIUIIHAPHOTO MIAXOAY, SIKWM NO3BOJISIE MOEIHATH
¢inocodcrke OCMHUCIEHHST CBOOOAM 3 ii IOpUIUYHOI (opmaizaiiero Ta
MIPaKTHKOIO PABOBOT'O PETYIIIOBAHHSI.

VY LeHTpi HayKOBUX JAUCKYCIH NepeOyBaloTh MHUTAHHS CIiBBIIHOLICHHS
cBoOOMM 1 JepkaBHOI Bjagu, CBOOOAM 1 TMPABOMOPSAAKY, CBOOOIM Ta
IOPUIMYHUX OOMEXEHb, 10 BCTAHOBIIOIOTHCS B IPOIECi MPABOTBOPYOCTI.
OcMmucnenHs cBOOOAM B IIbOMY KOHTEKCTI BHXOAMWTb 3a MeEXIi CYyTO
IHAMBITyaTbHOTO a00 E€K3UCTEHIIIHOTO BUMIpY i HaOyBae iHCTHUTYIIHOTO
XapakTepy, IOB’A3aHOTO 3 BH3HAUCHHSM MEX JIOIyCTHMOTO JAEPXKaBHOTO
BTPYYaHHs, TapaHTiii aBTOHOMIT 0COOMCTOCTI Ta BiJIIOBITAIBHOCTI CY0’ €KTIB
My OIiYHOT BIIaIH.

Metoro pmocmipkeHHHA € (imocodchbKO-TpaBOBHIA aHANi3 KaTeropil
cB0oOOIM SK IIHHICHOI Ta HOPMATHBHOI OCHOBHM CyYacHOi NpPaBOTBOPYOI
JOiSUTBHOCTI 3 ypaxyBaHHSIM ICTOPHMYHHUX TPAIHIid 1 CyYaCHHX HAayKOBHX
koHmenmii. OcobnmBa yBara NpUIUTAETHCS IOPUANIHIN Tpupoai cBodoay, 1i
3aKpIIUICHHIO B MIO3UTHBHOMY IIPaBi, a TaKoX poii cBoboau y ¢hopMyBaHHI
MPUHIIHUIIB MPABOBOTO PETyJIIOBAHHS B YMOBaX JIepPKaBOTBOPEHHS B YKpaiHi.

MeTooNIoTiYHy OCHOBY JOCTIIKEHHSI CTAHOBHUTH MiKIUCIUILTIHAPHHHA
miaxig, mo mnoeqHye (uTocodChKM  aHaNi3, NPaBOBY T'€PMEHEBTHKY,
aKCIOJIOTIYHMHA Ta CTPYKTYPHO-(GYHKIIOHAJIBHUI METOIU. 3acTOCYBaHHS
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3arajJbHOHAYKOBUX 1 CIEMialbHUX METOJIB  J03BOJSE  KOMILIEKCHO
pO3TISIHYTH cBOOOMY SIK OaraTOBHMIipHY KaTeropito, IO BU3HAYAE 3MICT
MIPaBOTBOPUOI AISITBHOCTI Ta CI[yTY€ OPIEHTHPOM LIS PO3BUTKY HAIliOHAJIBHOT
[IPaBOBOi CUCTEMH.

[TpaBo MO>ke PO3IIIAAATUCS SIK HOPMAaTHBHA CHCTEMA, IO YiTKO OKPECIIIOE
MeXi, 3a SKUMU 3a0e3MedyeThes cepa iHIuBiAyarbHOi CBOOOIHN, 3aXUIIEHOT
BiJl 30BHIIIIHIX MOCATaHb. ¥ I[bOMY KOHTEKCTI CBOOO/1a TIOCTAE SIK COIiaTbHUN
(eHOMEH, M0 BUSBIAETHCS B CHCTEMi CYCHIJIBHMX BIJHOCHH 1 TICHO
OB’ SI3aHUH SIK 13 BHYTPIIIHIM CBITOM OCOOHMCTOCTI, TaK i 3 i 30BHIIIHBOIO
MIOBEIIHKOIO.

1. ®inocopcrKo-npaBoBe 0CMHUCIEHHS CBOOOIM K HIHHICHOT
Ta HOPMATHUBHOI KaTeropii

CBoOoma He € abCONIOTHOIO, a CTOCYETHCS JIMIIE IIEBHUX AaclleKTiB
JIIOJICHKOTO ICHyBaHHS. BoHa BH3Ha4ae B3a€MO3B’A30K 0coOHMCTOCTI 3 ii
MIPUPOTHAM, JYXOBHUM 1 COIIIQBHUM CEPEIOBHIIEM, a TAaKOX PETYIIOE
BHYTPIIIHFOOCOOHCTICHI B3aeMOJii — 30KpeMa CIIBBIIHOMICHHS MiX
palioHaTFHIMH YCTaHOBKaMH, OakaHHAMH i morpebamu. Y mbOMY BHMIpI
cB000/1a 3aBXKIU Mepeadavyae HaIBHICTh OOMEKCHb — FOPUANIHHUX, CTUIHUX,
MPUPOJHUX 1 COINAIBHUX, — M0 MOAU(DIKYIOTHCS 3aJEKHO BiJl MPUAHATHX
pitess i popM peanizauii Moacbkol AistbHOCTI. Postk 00MexyBava cBoO6oM
BiJlirpae palioHaIbHICTh K BHYTPIIIHIHA perynsTop BUOOpY.

VY cyvacHiii 3axifHiil NOMITHYHIA AyMui chopMmyBaimcsi Bl MpPOBIiTHI
KOHIIETIIT CBOOO/IN — TaK 3BaHa «HETaTHBHAY 1 «ITIO3UTHBHA» cBoOoa. [Tepia
3HAaXOJUTh CBO€ 1JICOJIOTIYHE BTUICHHS B KOHCEPBATUBHHUX JOKTPHHAX,
OpI€HTOBaHHX Ha OOMEXCHHS BTPYYaHHS B OCOOHUCTHIA IIPOCTIp, TOI SIK JpyTa
OB’ s13aHa 3 i[IesIMH JTidepai3My, IO aKIeHTYIOTh Ha YMOBaxX caMopeaitizarii
igauBiga. Y wift muxoTtoMii cBoOOAa pO3TIANAEThCA SK yMOBa JFOJACHKOT
TBOPYOCTI, a ii aHAIITHYHE OCMHCIIEHHS MOXKJIMBE Yepe3 OIO3HIIiI0 «CBOOOAa
— mecBoGoma»'. BomHouac cBOGOMA JIFOAMHH 3aBXKAM CIIBBiIHOCHUTECS 3
MPUPOJHUMH 1 COL[aIbHUMH 3aKOHAMH, SIKI 3aJal0Th MeXi ii 37iHCHEHHs.
«CBo0oja BifI...» TOOTO «HeraTHBHa» cBo0O/a, nependadae 60poTbOYy NPOTH
pi3HUX HeraTHMBHUX (aKTOpiB, /0 SIKMX HaJleXaTb: yOOTiCTh, OIIHICTb,
HACUJIBCTBO, OE3/I0MHICTh, BIJICYTHICTH POOOTH, HENOCTYIHICTH SIKICHOTO
JIiKyBaHHs, 3JIOYMHHICTh, HEJOCTYMHICTh OCBITH, HANPUKIAA, 4Yepe3 HOTo
IUIATHICTD 1 T.JI.

«CBobofa  uisi...» Ha3MBAETHCS  IO3UTHBHOIO»  CBOOOJOIO,  sKa
nependoavyae MpoCTip Uil BCHOTO IO3UTHBHOIO B JIIOJMHI, cBOOOna: IUIst

! Apenar I'. Cranosumie moaunu / niep. 3 anri. — K. : Jlyx i Jlitepa, 2003. — 312 c.
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TBOPYOCTi, JUIsI TPOSIBY CBOEI I1HAWBIMYyallbHOCTi, IS PO3BUTKY, IS
IIACTIMBOTO JKUATTA 1 T.JI.2

VY cydacHOMY CBITi IIi ABa NOJITHYHI HANPSIMH HEPIAKO PO3TIIAIOTH K
B3a€MOBHKIIOUHI. [le TPOTHCTOSIHHA Mae iICONIOTIYHHH  XapakTep.
Jlibepamizm comiabHO-MOMITHYHANA MPOCKT Ta i/1€0JIOTisl, a HOTO aHTHIION
koHcepBaTm3M. Dinocodis mibepanizMy — Iie OCOONUBUI THII CYCHITBCTBA,
SIKMH OTPHMAaB Ha3BYy «BIIKPUTOTO CYCITLILCTBAY.

VY cBiTOBI# corionoriuHii, ¢inocodcrkill, MPaBOBid, EKOHOMIUHIM,
NICUXOJIOTIUHIM Haymi #ae rocrpa AMCKYCis 3 NPHBOXLY CYTHOCTI, 3MiCTy,
BUiB, opM, 3HaYCHHS, Hijel, GYHKIIH Kareropii cBo0oaH. Y BITUM3HSIHIN
NPaBOBI JyMIli TOIIMPEHAa THOCEOJIOTIYHA IHTEpIIpeTalis CBOOOAM SIK
YCBIZIOMJICHOT HEOOX1THOCTI.

VY npuxwibHUKIB pamioHanicTcbkoi ¢imocodii: I. Kanrta, P. [lexapra,
I'. B. Jle#tonums, I'. B. @. I'erenst, b. Crino3u gyHIaMeHTaIbHOIO OCHOBOIO
cB0OOOIM BHCTYIAIOTh: yCBiOMIICHa HEOOXiIHICTh, MPUBATHA BIACHICTH Ta
nepkaBHUHN ycrpiid. [IparmaTtidHa TpaaMilis TpaKTyBaHHSA CBOOOAHM BHOODPY
carae Qimocodii T.To6b6ca Tta J[Ix.Jloka. bimpm mocmizoBHO BOHA
po3pobmsimacst mpuxmwibHUKaMu (panmy3skoi ocBitu: K. A. IembBerris,
XK.-XK. Pycco, M. Hdinpo. OcobnuBy rpymy poOIiT 3 mpobiemu cBoOOIU
CKJIaaloTh mpaii (inocodiB-eK3UCTSHIIANICTIB. 3aXiqHUMHU (imocodamu,
KOTpi po3pobisuin 1o TeMaTHky, € C. K’epkerop, A. Kamro, M. Xaiinertep.
BimMmoBa Bij pamioHaNiCTCHKUX KOHIEITYaJlbHHUX CXEM MICTHUTBCS B iHeSX
npeacTaBHuKiB Qinocodii xuttsa A. lllonenrayepa ta @. Himme. Benukwuii
BHECOK y BHBYCHHA NpPOOJIEMH €K3UCTCHIIHHOTO BHOOpPY 3poOUB
¢dpaniy3pkuit giocod A. beprcon. [Ipobmema cBoOoIM y MpaBi € OAHIEIO 3
LOEHTPAFHUX Yy Teopii Ta MPaKTHIll JIOACTBA TMPOTATOM YCi€i COIialbHOT
icTOpii.

A. H. Vaiitxen Bii3HauaB, IO «HA JKaib, IMOHATTA CBOOOMM OyIO
BUXOJIOIIEHE JAESIKUMH OyKBaJbHUMH TIyMaueHHSMH. |IMChMEHHHKH,
MaicTpu B TOMy, LIO TOB’S3aHO 3 IMOJBOTaMH XYJ0XHBOI ySBHU, 3a3HaBAIIU
LIOKY, CTUKAIOUUCh 3 HOBOKO JIyMKOIO, IIO CYNEPEUYHUTh JOCIIPKEHHSIM, LI0
cynepeuwsia Tpaauuii. Inmest cBoOoau 3ByXkyBajack. Bpakarouux cBOiX
cy4yacHHKiB. Po3aymu npo cBoOony, MU CXHJIbHI 0OMeXyBaTH CBOOOIOIO
JyMKH, CBOGOJIOIO PENIriiHuX mepekonans. CTpakaanb» >,

IcuytoTe nBa THMOHM OYyTTS CBOOOAW: 30BHIIIHA CBOOOJA i BHYTPILIHS.
[1epiia yMOBHO TIpeJICTaBIIEHa KIIO3UTHBHOIO)» Ta «HETATHBHOIO» CBOOOAAMH,

2 Bypnonocosa M. Kareropis cBobomu y inocodii, ropucnpyaeHiii Ta comionorii //
Knowledge, Education, Law, Management. — 2025. — Ne 4 (72). — C.127

3 Vaiitxen A. H. Hayka i cyuachuii cBit / mep. 3 aurn. — K. : IOwniBepc, 2001. (Opurina:
Whitehead A. N. Science and the Modern World. — Cambridge : Cambridge University Press,
1925.) C. 21-23.
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SIKI Yy CBOIO YEpry MaroTh 30BHIITHE BUPKEHHS Yy CBITI TONITHKH dYepes3
pu3My 00pOTEOM KOHCEPBATHBHOI Ta IEMOKPATHYHOI 11€0JIOTIH.

JOCHiTHUKH PO3PI3HAIOTh «3HaBaHICTB» 1 «IiHCHICTE» CcBOOOIN.
BuBuaroun Kkareropiro cBOOOOM IOIIGHO BHUBYHTH IIpami BiZOMEX
nibepanbHUX eKOHOMICTIB Ta (imocodis: P. Apona, X. Apenar, 1. Bepiina,
JI. T. Tobxayca, M. Hdepinra, M. dptoi, P.Ilafinca, K. Ilommepa, O. Cen,
P. Ckunenbcoku, ®. Xaiieka, M. @pigmana i ocobnmBo npobdiaemu cBo6oan y
PHHKOBHX BiJTHOCHHAX, MPUBATHOI BIACHOCTI, IEMOKpaTii Ta 1pas.i.

Jdnst  po3ymiHHs — Kareropii cBo0OJa JOLIIBHO IpOaHANII3yBaTH
CIIBBIJHOIICHHS CBOOOIHU 1 HACWJIBCTBA B Pi3HHUX cepax CyCHUILHOTO OyTTS.
CBo0oJa — MOXJIMBICTE He OOMEXEHO MisITH, BUXOISYM 31 CBOro Ojara.
AOCOMIOTHOT CBOOOIN «y YHUCTOMY BHIJIAI», SIK TAKOi, HE iCHY€E, BBAXKAIOTh
0arato MOCHINHUKIB, 1 3MICT 3MIHIOETHCS 3aJIE)KHO Bil YMOB IKHTTS.
3MIHIOETBCS COIiajdbHE JKHUTTS, 3MIHIOIOTHCA (OPMH Ta CHOCOOH BHSBY
cBOOOIN.

CBoOona JTIOMUHY TIOITa€ B MOMJIMBOCTI BU3HAYATH NIHCHY IiHHICTH
BJIACHUX Oa’kaHb, 0OMEXyBaTH OJHI i JaBaTth mpoctip iHmuM. CBoboxa 1e
HacaMmIlepe]] peaii3amis IOACEKHX ToTped depe3 mistHHA. HaitOimpm
XapaKTePHUM JUIs JIFOJJUHHA BUIOM JKUTTEMISIIBHOCTI € KopucHa mparis. [Ipo
XapakTep 1 CTyIneHi cBo0O 1 TPYIOBOI JisUNTBHOCTI B Ty UM IHIIY €ITOXY MOYKHA
CYIIUTH 32 XapaKTepPOM CYCIIILHOI Tpalli Ta B3aEMHH COI[IaJIbHO TPYIL.

[Mpanst € HaiiBaXXTUBIIIMM BUJIOM TPOSIBY JIIOJCbKOT cBoOOaM. Bararo xto
BBa)kae, 1110 OKPIM Ipalli HeMa€e cBOOOAU. Y IIbOMY CEHCI «CBOOOMA KHUTHY 1
«cBoOoma IisATH» 30IraroThCS, OCKUIBKH CYCHITBHE JKHTTS € IO CYTI
npaktugauM. CB0oOOAA CyCHiibCTBA — OCHOBA CBOOOAM NoanHu. He MoxHa
OyTH TIOBHICTIO BUIBHHM y HEBUIFHOMY CYCHUIBCTBI. Mo)kHa OyTH JHIIe
YaCTKOBO BIUIBHUM. Y Cy4YacHHX CYCIUIBCTBAaX HEPIAKO CBOOOIA OJHOTO
OyayeTbcs 3a paxyHOK HECBOOOIM IHIIOTO, TOMI SIK ICHYE MOMKIJIHBICTH
CTBOPUTH YMOBH JUISl BUILHOTO PO3BUTKY KOXHOTO 1HIUBI/IA.

IMosutuBHA cBOOOma 1 cBOOOmA BHOOPY Jj00pa, Ii€ HacamIepen
NOOpOBibHE TparHeHHs cdepi BUIIMX I[IHHOCTEH, 10 adcomoty. CBoOOIY
1HOJII PO3IIIAZAIOTH SIK €K3UCTEHINIWHY O3HAKY JIFOJICBKOTO yXy, TOOTO BOHA
nepenye JIoJICbKoMy OyTTIO, € HOro mepmoocHoBor. CB0OOA 11€ HAIBHICTD
y JIIOJIMHU MOXIIMBOCTI BHOOpPY BapiaHTa Ta Horo peamizauii. BiacyTHicTh
Takoro BUOOpPY Ta peadizallii BUOOpY piBHOCHIIbHA BiJICYTHOCTI CBOOOIU B
HecBoOoi. CBOOOIA TOPIBHIOE TEPIIUMOCTI.

CBoOoza HeBiAiIbHA BiJ PIBHOCTI, SKa € OCHOBOIO cBoOomu. [IpaBoBa
PIBHICTH @le pIBHICTh HE BCIX JIOAEH, a TUIBKM BUIBHUX. PiBHICTB
BIIPI3HSEThCSI  BiA 3pIBHSUIBHOCTI. PIiBHICTH BCTAHOBIIOE OJHAKOBE
CTaHOBHUILE JIFOJICH, Ta HAJIUIsIE X OMHAKOBHMH IpaBaMu, O00OB’sI3KaMHU Ta
BIIMOBIJAIGHICTIO, HE3BaXalOUW Ha TpuUpoiHi BigmiHHOCTI. IIpaBo
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pO3paxoBaHe Ha BUIBHUX JIIOJICH, OCKIIBKY JIUIIIE BiJIbHA JIIOUHA Y TIPAaBOBUX
BiTHOCMHAX MOXKE NPUBECTH B JMiI0 BeCh NPAaBOBHHA MEXaHI3M I
3a0e3meyeHns cBo€l cBOOO M.

[MoHsTTS cBOOOMA BUKOPUCTOBYETHCS Y MO3UTHBHOMY IPaBi ISl OMHKCY
MPaBOBOTO CTAaHOBHUIA OCOOMCTOCTI Ta O3HA4Ya€ MPAaBOBY Ta IyXOBHY
cBoboxy. [TocTymoBo MOHATTS CBOOOAH HAOYIO IIIe OHE 3HAUCHHS 1 T0YaI0
BXXHMBATHCS SIK CHHOHIM Cy0’€KTUBHOTO IpaBa.

[Mepmnm BueHNM, SIKMH BU3HAYMB CBOOOMY SIK MPABO POOUTH BCe, IO HE
3a00pOHEHO 3aKOHOM, Ha3uBaloTh T.[000ca. [ToHATTS cBOOOAM CITyKHTh
JUk. JIoky 11 po3MeXyBaHHS MOHSTH «IIPaBO» Ta «3akoH». OcobmuBHi
HOBUII MiIXi/ 10 B3a€EMOBITHOCHH CBOOOIH 1 HEOOXiHOCTI, OyB po3pobIieHN I
b. Cnino3oro. IIpeacraBHukn (paHily3pKkoi Ta HiMEIBKOI OCBITH 3p00MIn
MEBHUA BHECOK y BHBYCHHA CBOOOMW. BoHM Oaumnm BTICHHS ineamiB
cBoOomm y HJeMoKpaTru3alii cycmimbHHX BimHOCcHH. Pinocodm ocBith
MOB’si3a/i CBOOOLY 1 JEMOKpAaTiio, HaJAall TEOPETUYHHM MOJOKEHHIM
MOJITUYHHIA XapakTep.

VY HamoMmy CyCHITBCTBI Ha paHHIX eTamaX HOro pO3BUTKY (ermoxa
KuiBcpkoi Pyci) comiamsHa cBoOOma pearidyBanacs 3a 3aXiJHAM THIIOM 3
PO3YMIHHSIM CBOOOAM SK cQepd TMPUBATHOI COIANBHOI MisJIBHOCTI,
HEIOCTYIHOI JUIs 30BHINIHBOTO YIPABIIHHI, 1 mepeadadvano CoiaabHy
AKTUBHICTS SIK CIIOCIO peaizailii cBoOou.

CyuyacHa VYkpaiHa 1e CyCHUJIBCTBO peaji30oBaHOI HEraTUBHOI Ta
MO3UTHBHOI CBOOOAM. 3AiliCHEHHS cBOOOIM SIK COLIOKYJIBTYPHOI I[IHHOCTI
Mae amOiBaJeHTHHH (monBiliHWMIT) xapaktep. HeratmBHa cBoOOma, TOOTO
cBoOo/a SK HE3aJNEeKHICTh, CAMOCTIHHICTB, € 1 EIIEMEHTOM JIiOepaibHOI
cBo0oH, 1 i 0OMEKyBadeM.

[Ipobnema cBoOomM B yCi Yacw MpHBEpTaja yBary MHUCIUTEINIB Pi3HHUX
HanpsaMmiB: ¢imocodis (Ix. Jlokk, @. M. Bonsrep, 1I. Monteck’e, /1. FOMm,
I. Kanr, B.®.T'ymboner, T.I[000c, E.Penan, I'.Cnencep. ®. Xaiiek),
exonomictiB (k. M. Keitnc), momituunux misigiB (Y. bekkapis, b. Koncras,
. MinetoH, JI.C. Mims, T.I'. Macapuk, A. TokBiib Ta iH).

SIKIIO po3risAaTH CHiBBIIHOLICHHS NpaBa Ta cBOOOIH, TO «IOPHAMYHA
cB000Ia»: IOPUAMYHO 3aKpirieHa (hopmaii3oBaHa), COLIATLHO BUIPaBAaHA
i comialbHO HEOOXimHA Mipa MOXJIMBOI Ta HAJEKHOI MOBEIIHKU
IHAVBiAyanbHUX 1 KOJEKTUBHUX CYO’€KTiB TmpaBa, Mo 3a0e3nedye
3aJI0BOJIEHHSI COLIaJIbHUX NOTPeO, rapaHTOBaHA 1 OXOPOHSIETHCS AEPKABOIOY.
VY 1poMy BU3HA4YEHHI NMOEIHYIOTHCS Pi3HI aCIEKTH TPAKTYBaHHS CBOOOIU —
HETaTHBHUH, 110 po3yMie ii, Ik «CBOOOAY Bif» 1 MO3UTUBHMH, 110 pO3yMie il
K «CBOOOTY JUIs»*,

4 Bypmonocoa M. Karteropis csoGomu y ¢inocodii, ropucnpyaenmii ta couionorii //
Knowledge, Education, Law, Management. — 2025. — Ne 4 (72). — C. 129.
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Jliist cBOOO M SIK ITPABOBOI KATETOPii XapaKTEPHi TaKi 03HAKH: MOYKITHBICTh
CaMOCTIITHOTO BHOOPY; TOKAa3HHUK HE3aJIEKHOCTI Cy0’ €KTa; HASBHICTh MEBHIX
MeX, BCTAaHOBJICHUX JEp)KaBOIO; HAsABHICTh KIIBKOX BapiaHTIB [Iii;
YCBiIOMIIEHICTE BHOOpY; MOXMJIMBICTh peami3amii moTped; IDOCTYIMHICTH
HEOOXigHHX Onar Ta X HasBHICTb.

[Tix cBoO0mOTO SIK IPAaBOBOIO KAaTETOPI€I0 HEPIIKO pO3yMIFOTh 3ATHICTH i
MOJXUJIMBICTh JIFOJAMHU MUISXOM YCBIJIOMJICHOTO CaMOCTIHHOTO BHOOpPY
MpUiiMaTH PIIICHHS Ta 3MIACHIOBATH IX Y BCTAHOBJICHUX MPAaBOBHX MEXax
BIJINIOBIJTHO J0 CBOiX MOTPeO i MOCTaBJICHUX I[iIcH, a00 BiIMOBUTHCS BiJ
3MIACHEHHS MTii.

[TpoTniexxHOI KaTeropi€cro pUIMYHY cBOOOIY € IOpHANYHA HECBOOOIA.
IOpuanuna HecBoOoaa Mae Gararo ¢opm. [To-nepie, MroaMHA i€ HEBUIBHO,
KOJIA CBiJOMO MOPYIIIye HOPMH 3aKOHOIABCTBa. [lo-mpyre, HecBoOOga Mae
MicIle y pa3i He3HaHHS 3aKoHiB. [1o-TpeTe, MOaMHA Hi€ T IPUMYCOM i T.1I.

Peamizamis pisHOMaHITHUX CBOOOI MOXITMBA JIUIIE 32 YMOBH iCHYBaHHS
opunnaHoi cBoOoau. CBOOOA Y PiTOCOPCHKOMY PO3yMiHHI PO3TIISIAETHCS
SIK €THICTh BHYTPIIIHBOI Ta 30BHIMHBOI cBoOomu. CBOOOJa SIK TpaBOBa
KaTeropis, 10 aCOUIIOETHCS JIUIIE i3 30BHIMIHBOIO cBOOOMor0. HOpmmnuna
cB00O/Ia YACTKOBO BimoOpakae IHINI BUAM CBOOOJM Taki, SIK MOJITHYHA,
€KOHOMIYHA, €CTETHYHA, CTUYHA 1 T.[I.

IOpuanyna cBoOona Lie FOPUIUYHO 3aKpiluieHa, Mipa MOXIHMBOI 1
HAJIC)KHOT TOBEIHKH 1HIUBIIyalbHUX 1 KOJICKTUBHHUX CYO0’€KTIB IpaBa, I10
3abe3neyye  3aJOBOJICHHS  COINialbHUX  MOTped, TrapaHTOBaHa, IO
3aXUIIAETHCS 1 OXOPOHAETHCS NIepKaBoto. e mpaBoBe cTaHOBHUIIIE 0COOH, SKE
MATIOPSIKOBYETHCS JIMIIE 3aKOHY, a He iHmmM ocobam. FOpuandana cBoboma
3aKpITUTIOETBCST Y BHIUBIOI  NPaBOBHX 3aco0iB:  TPaBOTBOPYOCTI Ta
mpaBopeaizamii. 3oBHIMHES (¢opMa ii 00 €KTHBHOCTI Iie IMpPaBOMIpHI il
cy0’exriB mpaBa. [lii cy0’€KkTiB mpaBa, iX KOHKPETHI IpaBa Ta 00OOB’SI3KH,
3aKOHHI 1HTEPECH YacTO PO3TILIMAIOTH K 3MICT I0pHANYHOI cBoboau. [IposiB
cB00OAM MOXKe OYTH MPABOMIPHUM Ta HEMIPABOMIPHUM.

«KoHBeHIisI Mpo 3aXMCT NpaB JIOJUHH Ta OCHOBHHX cBoOom» Pamn
€Bpornu Bu3HAvae CBOOOMY, y cTarTi 5 (mMpaBo Ha CBOOOIY Ta OCOOHCTY
HEJIOTOPKAHHICTB), SIK IPAaBOBY KaTEropilo, sika Moxke OyTH oOMexeHa Jniie
y BCTQHOBJEHOMY 3aKOHOM MopsiaKy . IIpaBo MOXHA SK Mipy HOpPHIMYHOI
cB000 1. PiBeHb CBOOOIM MOYKHA BUMIPATH 32 TIEBHOIO [ITKAJIOK0, HATIPUKIIA],
Bix 0 mo 100 Bigcotkis. [IpaBo Mae CTBOPIOBATH MOXIIUBOCTI JUISI PO3BUTKY
JIIOJTUHH, CTAHOBJICHHS ii K BIIbHOT OCOOMCTOCTI.

PesynbraTromM onTumizamii OpUANYHOI CBOOOMM MOXHA PO3TIIATH
MPAaBONOPSIIOK.  YNPABIIHHA  MPABOMOPSAIKOM  CIPUSE  ONTUMI3alil

5 Pana €Bponu. KoHBEHIIisI PO 3aXUCT MpaB JIOJUHU 1 OCHOBOIOJIOKHUX cBOOOA Bix 4
smcror. 1950 p. [Enextponuuii pecype]. — Pexxum nocrymy: https:/www.echr.coe.int
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OPUANYHOT CBOOOAM Ta IOPUINIHOI HECBOOO 1. CBOOOY MOKHA PO3TIISAATH
SIK TIOKa3HUK PIBHS CTIMKOCTI MPaBOMOPSKY, a TAKOX SK HEOOXiTHY YMOBY
Horo icHyBaHHS.

BignosigHo mo crareit 3 Tta 8 Koncrurymii Ykpainu, mpasa i cBoOoam
JIOAWHY i TPOMAISHUHA € Oe3MOCepeHBO AIFOUNMHE Ta MAlOTh BU3HAYaJIbHE
3HAQUEHHS JUIA ITIPaBOBOI CHUCTEMH JAEpXaBH. BOHM BH3HA4alOTH 3MICT 1
CHPSIMOBAHICTh 3aKOHO/ABYOI JISUIHOCTI, BIUIMBAIOTh Ha (OpPMYBaHHS Ta
3aCTOCYBaHHSl 3aKOHIB, JISUIBHICTH OpraHiB 3aKOHOAABYOiI W BHKOHABYOI
BJaId, OpraHiB MICIIEBOrO CaMOBpsJIyBaHHS Ta 3a0e3MedylOThCs
npaBocy M. TakuMm 4nHOM, CBOOO/I JTFOIMHH BUCTYIIA€ HE MOXITHOIO BiJl
JIep’KaBHOT BOJI, @ TMEPBUHHUM KOHCTUTYLIHHMM OpPIEHTUPOM, uyepe3 SIKHiH
(dhopMyeThCsI Ta pealizyeThesl BCsl CUCTEMa Ty OIIYHOT BIIAJIH.

VY Koncrutymii YkpaiHu MOHSTTS CBOOOa BUKOPHCTOBYEThCA 63 pash, y
pi3HEX BigMiHKax i (opMax (OOHWHA Ta MHOXXHMHA), OCHOBHAMH aCIECKTaMH
3acTtocyBaHHA I[b0r0 TMOHATTS € Po3xin II (crarti 21-68) ne BuU3Ha4YarOTHCS
(¢yHIaMeHTaBHI «mpaBa 1 CBOOOOW JIONUHH Ta TPOMaIsHUHA». | 1,
Habarato OinbIle, HDK MOHATTS CIPABEIUTMBOCTi, HA SKE € BIICIIKAa 3a
3mictoM 3 pasu, 3 SKuX Jume | mpsMe 3ramyBaHHA. Y IIpeamOyumi:
«...IParHy4” PO3BMBATH 1 3MILHIOBATH JIEMOKPATUYHY, COLIAIbHY, IPABOBY
JepKaBy, YCBIJOMIIIOIOUM BIMOBIAANbHICTE mepes borom, BIAaCHOIO
COBICTIO, MOTIEPEAHIMH, HUHIIIHIM Ta NPUHICIIHIMA MOKOJIIHHAMHU...» — TYT
CHpaBeUIMBICTh 3ralye€ThCcsl B KOHTEKCTI METH OOy IOBH JIEPIKaBH.

VY TIlpeamOymi: «..Kepyr4uCh AKTOM MPOTOJIOIICHHS HE3aJICKHOCTI
Vxpaian Bim 24 cepmHs 1991 poky, cxamenmm 1 rpymas 1991 poky
BCEHAPOJHNM TOJIOCYBAaHHSM...» — TPAIMIIHHO BBAXKAETHCS, IO 3acaau
COMiaNbHOT CIIPAaBEUTMBOCTI 3aKJIaICHI B i7ICF0 CTBOPEHHS JCPIKABH.

VY Crartri 95: Ile eauna cratts po3zminy «DiHaHCH 1 OFOKETY», Ie TePMiH
BXMBAEThCS Oe3nocepennbo: «bromkeTHa cucrema Ykpaiun OyIyeTbcst Ha
3acajax CHpaBeUIMBOIO 1 HEYNEPEe/KEHOTO PO3IOJUTYy CyCIIBHOTO
GaraTcTBa Mik IPOMAJITHAMH 1 TEPUTOPIATBHUMH IPOMATaMI»S.

Xo4a CJIOBO «CIPaBEIJIMBICTHY 3yCTPIYaeThCs B TEKCTI craTredl pijxo,
Koncruryniftnmit Cyn YkpaiHM HEOJHOpPA30BO HAroJoOIIyBaB y CBOIX
pIIICHHAX, WO CIPaBeIIMBICTh € (DyHIaMEHTAIbHUM IPHHIUIIOM NpaBa,
SIKMI BUILTHBAE 31 3MICTY cTaTTi 8 (BepXOBEHCTBO mpasa) Ta ctatTi 1 (Ykpaina
— IIPaBOBA JIepiKaBa).

IlpaBa — 1e 3aradbHi MOMIIMBOCTI TOBEIIHKH, IO MICTATECS B
00’€KTHBHOMY ITpaBi, CIIPSIMOBaHI Ha peaizalito cy0’ektaMu cBOiX OTpeO i
3a0e3neueHi  MEpeBakKHO  3aX0JaMy  TO3UTHBHOTO  BIUIMBY.  3MICT
00’€KTHBHOTO TIpaBa € 3arajlbHOI0 MIpOI0 CBOOOAM 1 CIIpaBeIMBOCTI

¢ Konctutyist Yxpainu : 3akon Ykpainu Bia 28 ueps. 1996 p. Ne 254x/96-BP (i3 3min. i
non.). — Binomocti BepxoBHoi Pagu Yipainu. — 1996. — Ne 30. — Cr. 141.
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MoBeAiHKU. Mipa cBOOOM BKJIIOYA€E B ceOe: Mipy HE3aJIeKHOCTI BiJ 1HITUX
0ci0, Mipy MOIJIMBOCTI.

3abe3nedeHHs cBOiX moTped Ta iHTEpeciB, Mipy HasBHOI BIACHOCTI
(mocraTHiif 3axim me MaitHOBuil cTaH). CHpaBemIHBICTE BH3HAYAETHCS
YMOBaMH DIBHOCTI Ta HEpiBHOCTI. 3MICT mpaB B 0O0’€KTHBHOMY NpaBi
CTaHOBJIATh TaKi MOJKIMBOCTI, SIK MOJKJIMBICTH ITIO3UTHBHOI ITOBEIIHKH
YIOBHOBAXCHOTO, MOXIIUBICTH BHUMAaraTH BIAMOBIIHOI TOBEIIHKU BiJ
3000B’513aHOT 0COOM, MOKIIMBICTD 3a0€3MeUeHHs PaB 1 CBO00], MOKIIUBICTh
3aXHCTY CBOIX IIPaB, a TAKOX MO>JIMBICT, caMo3abe3neueHH s paB, cBOOO
1 3aKOHHHMX iHTepeciB. 3MiCT OO0OB’sI3Ky B 00’€KTHBHOMY MpaBi
NPEACTAaBICHUI HACTYITHUMH €JEMEHTAaMM: BUMHEHHS [EBHHUX M,
yTpUMaHHS BiJ NEBHUX [iif, cTyneHs 3a0e3nedeHHs IIpaB i CBOOON
000B’SI3KOM, a TAKOXK camM03a0e3NeUeHHs] BUKOHAHHS, CAMOOPIaHi30BaHOCTI,
CaMOMCIHUILTIHH.

3arajbHUMH pHUCAaMH TIPaB i 000B’SA3KiB K MAPHUX KaTETOpiil BUCTYAIOTh
Taki: BOHH € (opMoOro peaiizalii cBoOOIHU, CIpaBeUINBOCTI, 100pa, CHIIH,
TIPaBIH, BKIIOYCHI K €IEMEHTH Y 3MICT 00’ €KTUBHOTO (TO3UTHBHOTO) IIPaBa.

Konctutyniero YkpaiHu BCTaHOBIICHO, IO JFOIWHA, 11 )KHUTTS 1 30pOB'S,
4ecTh 1 TiIHICTh, HEJOTOPKAaHHICTh 1 Oe3leka BHM3HAIOTHCS B YKpaiHi
HaKBHILOIO collianbHO HiHHICTIO. [IpaBa i cBOOOAM JTIOMUHMU Ta IX rapaHTil
BU3HAYAIOTh 3MIiCT 1 CHOPAMOBAHICTH MiANBHOCTI JepxkaBu’. JlepikaBa
BINIOBila€ Teped JIIOAMHOK 3a CBOK JiSUTbHICTB. YTBEPIKCHHSA 1
3a0e3neueH s npaB i CBOOOJ JIIOJMHU € TOJIOBHUM OOOB'SI3KOM JI€PXKaBU.
Haii0inpmoro Miporo cBoOOma TMPOSBISIETBCS Y HOPHUIMYHHAX TIpaBax i
cBoOomax. BoHa BupakeHa B MOXMIIMBOCTI JiSTH Ha BIACHUH po3cyn, Oe3
30BHIIIHBOTO MPUMYCY, MIPOSBIIATH CBOIO aKTHBHICTh Ta IHII[IaTUBHICTB.

[IpossB cBoOomn B 00OB’s3Kax, Ha BIAMIHY BiJ IpaB, OOMEXKCHHHU i
OB SI3aHMIT 3 KOPECIOHIYIOYMM TIPaBOM. Psii aBTOPIB MiAKPECITIOIOTH
OCOONMBY 3HAYMMICTh CBOOOTM 3000B’s3aHOI OCOOM HE TINBKH IS
3aJI0BOJICHHSI IHTEPECIB YIIOBHOBAXKEHOTO, ajie 1 CBOIX BIACHUX CBOOO/I.

Y MDKHapOJHHMX [EKIapaiisx Ta KOHBEHINsX chopMyiiboBaHi mpasa
JIOAWHU Ta OOOB’SI3KM JAEp)KaBH, CyCcHiibcTBa. OAHAaK y HHUX Maibke He
BKa3yIOThCsSI 000B’SI3KKM TPOMAJISIH 1IO/I0 JIepKaBu Ta iHIKMX ocid. Y cr. 29
3aranpHOI JAeKIapallii mpas JIFOIUHE TOBOPUTHCS, 1110 IHIUBI Ma€ 000B’SI3KU
I0JI0 CYCIIIBCTBA, B pAMKaX SKOTO €TMHO MOYKJTMBHH BiJIbHUH 1 MOBHUH HOTO
po3BUTOK. Jlekmaparist me Iepelik IpaB JIIOJUHH 0e3 BH3HAUCHHS 4YH
aKieHTyBaHHA 000B’s3KiB [30].

B Koncturynii Ykpainu 3a3Ha4eHO KOHCTHUTYLIHHI 000B’SI3KH JIFOJIUHHY,
SKHX BChOTO 4: 3axucT BiTuM3HH, HE3aJEeKHOCTI Ta TEPUTOPIAIBHOI

7 Konctutymist Ykpainu : 3akon Ykpainu Bia 28 geps. 1996 p. Ne 254x/96-BP (i3 3min. i
non.). — Binomocti BepxoBHoi Pagu Yipainu. — 1996. — Ne 30. — Cr. 141.
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migicHocTi YKpaiHu, ManyBaHHS ii AepkKaBHUX CHMBOJIB; HE 3aIOJiIOBATH
OIKOAY TPHUPOMi, KyJbTypHIH CHamIIuHi, BiNIIKOAOBYBATH 3aBIaHI HUM
30UTKH; CIJIAa9yBaTH IMOJATKH i 300pH B MOPAIKY 1 pO3Mipax, BCTAHOBIICHUX
3aKOHOM; HEYXWJIBHO aoaepkyBatucs KoHcTuTymii YKpaiHH Ta 3aKOHIB
VYxpaiHu, He TIOCSATaTH Ha TpaBa i CBOOOAM, YECTh i TIMHICTD IHIINX JFOAEH
[29]. Bomnouwac ocTaHHIM i3 BH3HAUEHHX KOHCTHTYIIHHUX OOOB’SI3KiB,
HEe3BaKAaOYM Ha #oro ¢opManbHy JIaKOHIYHICTE 1 BHCOKHMH pIBEHb
HOPMAaTHBHOI'O y3arajbHEHHS, 32 CBOEIO MPABOBOIO MPHUPOIOI0 € HAWOUIbII
CKJIAJTHUM 1 BCCOXOITHUM, OCKLUTBKH (DAaKTUYHO IHTETPYE BUMOTY CBIJIOMOTO,
BHYTPIIIHBO TNPHUHHATOTO Ta CUCTEMHOIO JOTPUMAaHHsS BCi€i CyKyHMHOCTI
YMHHAX HOPM TIpaBa. Moro HalexHa peaizallis 06’€KTHBHO 3yMOBJIIOE
HeoOXiHICTh chopMOBaHOT MPABOCBIJOMOCTI, HaJIeKHOTO PIiBHSA MPaBOBOI
KyJNbTYypH, 3MaTHOCTI 0coOWM a0 mpaBoBOi pedrekcii Ta opieHTamii y
MIPaBOBOMY TOPSJIKY, IO MEPETBOPIOE Il 000B’A30K i3 CyTO (opMaIbHOI
BHMOTH Ha TPUBAIIKH i Oe3MepepBHUIL MpoIiec MIPaBOMIpHOT TOBEIIHKH.

AKIECHTYBaHHsI YBard JMIIC Ha MpaBaX BHUIIPABJAHE iICTOPUYHO, aje B
JaHWUH 9ac aKIeHT AOIUTFHO 3pOOUTH i Ha 000B’A3KaX, IS TOTO 00 JIF0TUHA,
3MIACHIOIOYM CBOi TpaBa, IOBakaja IpaBa Ta CBOOOMM IHIIUX OCiO,
CyCHiJIbCTBA, JAepkaBd. JIJs BiTHOBJICHHS TapMOHIi MK IpaBaMd Ta
000B’s13kaMH TIPOTIOHYETHCST BHIAaHHS MiXHapomHoi Jekiapanii 0OCHOBHHX
000B’s13KkiB moauHU. DOpMyIIOBaHHS OCHOBHHMX OO0OB’S3KIB JIIOJWHU Y
MDKHApOJHIH Jekiapanii morpedye 0co0auBOi 00auyHOCTI Ta UIMPOKOI
miAroroBuoi poootu. CTBOPEHHS TaKOi JeKiapallii JOIMoOMOTIIo O JIFOJICTBY
YCBIIOMHTH, IO iHAWBIIH, CIIITFHOTH Ta AEP>KaBH MAIOTh MIOAO OJWH OJTHOTO
000B’S3KH, MHUPOKE X 3MIACHEHHS MPaB MOXIIMBE JIWIIE B TOMY BHIIAIKY,
SIKIIIO KOJKEH Ha BCIX PiBHAX BUKOHYBaTHMeE CBOi 000B’sI3KU. B3sTH 32 OCHOBY
MOJKHA CaMi OMIMPEHi Y CBiTi 000B’SI3KU: HIXTO HE MOXE TIEPEIIKOKATH a00
0oOMe)XyBaTH 3IiMiCHEHHS MpaB IHIIUMH, KOXCH IHIWBLA 3000B’s3aHHI
MIPAIIOBATH 1 MiATH BIATIOBIAHO O CBOIX 3Hi0OHOCTEH B iM’s 3IifiCHEHHS Ta
3aXHMCTy IHTEpECiB CIIBTOBAPHCTBA; KOXKEH TI'POMaJsSHHH 3000B’sI3aHUI y
BIAMIOBIAHOCTI 31 CBOIMM [JOXOJAaMHM Ta MalHOBUM CTAaHOBUILEM HECTHU
YaCTUHY CYCHOUIbHOrO Tsrapst (MOZAaTKA TOIINO); KOXEH 3000B’s3aHuil
yTPUMYBaTHCS BiZi 00pa3u ab0 YTHCKY YecTi Ta JIFOACHKOI TiJHOCTI 1HIIMX
LUISIXOM TMOIHIMPEHHS HEeNpaBIuBOI, HEOOIPYHTOBaHOI iH(popMallil, a TaKoK
3HIDKEHHS TPOMAJICHKOTO aBTOPUTETY 1HIIHX 0Cil.

Ines cBobomm 06’emHye Ta po3’ennye moneid. Lli imei maioTh piszHe
TpaktyBaHHA. CyCHiJbCTBO, OpraHi3oBaHe Ha 3acajgax CcBOOOAM Ta
CaMOBpSAYyBaHHS, TOMY COLliaJbHa COJIIAPHICTh € HaJ3BUYalHO Ba)KIIMBUM
3aKOHOM CYCHUIBCTBAa 1 BHU3HAYa€e [0 BCIiX IHIIMX 3aKOHIB. 3 TOTISAIY
TEOPETHKO-THOCEOJIOTIYHOT ~ Teopii cojijapHicTh, SK KaTeropis, Mae
COITIANIbHO-ETUYHY TPUPOIY 1 CIYKUTHh OJHIEI0 3 TOYOK OTOPH COIiaTbHOI
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¢dinocodii. BoHa TicHO TOB’s3aHa 3 NEAKAMH IHITUMH (PiT0COPCHKO—
eTHYHUMH KaTeropisiMd PiBHOCTI, CIIpaBeIIMBOCTi, OparepcTBa. IcTropuaHo
cB000/1a BUIUIHBAE 13 B3a€MO3AJICKHOCTI, Y3TOKCHHS 1HTEPECiB 1HAMBIAIB 1
TOMY HEOOXiTHUI pe3yIbTaT CONiJapHOCTI.

CBobOonma Mae TONITHYHHUHA, €KOHOMIUHUI Ta TpPaBOBHHA (FOPHIMIHUIT)
acriektu. [lomiTnaaa cBoOOIA peati3yeThes SIK IPaBO JIOAWHN OpaTH y4acTh
B YNpaBJiHHI JepXaBoro, B sAKil BiH xuBe. [IpaBoBa opma cBoOOAM — 1IE
npaBa JIIOAUHY, cBoOO M Ta ii 3aKoHHI iHTepecu. EkoHOMIuHa cBOOOa — 1€
NPaBO KOPUCTYBAaTUCS 1 pO3MOPS/KATUCS CBOIM MaiHOM, BIIACHICTIO.
CB000za — 11€ MOYJIUBICTB JIFOIMHN YHHUTH SIK 3aBI'OJIHO 32 YMOBH, 11O L€ HE
00Mexy€e CBOOOIU MPaB 1HIITKUX JIFOJICH.

KosxeH Mae piBHE paBo Ha CBOOOJy, CyMiCHY 3 TaKOIO CaMOI0 CBOOO/I0I0
igmux. CBoOOAa MOYWHAETHCS 13 BIACHOCTI, SKIIO TBOPYICTH € BEPIIHHOIO
IYXOBHOi CBOOOIH, TO €KOHOMIYHHU acmeKT cBoboau me 11 pyHmameHnt. 3
BJIACHOCTI IIiJ] 9ac iCTOPHYHOTO PO3BHUTKY BHPOCTAIOTH MaiXKe BCi COMLIANbHI
IHCTHUTYTH, TaKi SIK YIIPaBIiHHI, CiM's, Aep>kaBa TOIIO.

[pupogauM pi3HOBHUAOM JIIOJICHKUX BiTHOCHH BBa)KAIOTh PUHKOBI, SIKi
TPYHTYIOThCS Ha BiJHOCHMHAaX piBHHX oci0. BiH mae Oimpmry cBoOomy i
CIpaBeUIMBICTh, HX iepapxiuHa cucrema. ColliaibHa JepkaBa nependoadae
3a0e3neueH sl KOXKHOI JIIOAWHE MiHIMaIbHUM HabopoM Oiar (pOXKUTKOBHN
MIiHIMYM, CHIO)KUBYHI KOILIKK), IO JO3BOJISE BECTHU T'iTHE JKUTTS HE3aJIECIKHO
BiJl HIOTO OCOOJIMBOCTEHI: KamiTaly, 3MI0HOCTEH, BiKY, CTaHy 3[0OPOB's 1 T. 1.

B [lexnapauii npas moaunu i rpomaasuuna (1789, ®panuist) ceobona
JEOJUHHU TPAKTYETHCS SIK MOXJIMBICTD POOHMTH BCE, IO HE 3aBJAE LIKOIH
iHmomMy. TakuM YHHOM, 3IifICHEHHS NPUPOAHHX TPaB KOXKHOI JIFOJHHU
oOMe)KeHe JIMIIe TUMH MEXaMH, sKi 3a0e3ledyioTh IHIMUM YWICHAM
CyCIIIbCTBA KOPUCTYBaHHA TUMH CaMHMH TpaBaMH Ta Onmaramu. L{i mexi
MO’KHa BH3HAYHUTH JIIIE 3aKOHOM.

Hoxon CtroapT MiJUTh BiTOMHI aHTITIIHCEKII MACIIHTEIb i EKOHOMICT B €ce
«IIpo cBoGOmy» mHCaB, 11O JIOJMHA BiINOBINAIbHA TUIBKH 32 Ty YaCTHUHY
CBO€El MOBEIIHKH, $Ka CTOCYEThCS IHIIUX. B 1iHIIOMY BiH aOCOJIOTHO
Hesanexuuid. Hag co00r0, CBOIM TIIOM Ta AYIIC0 OCOOUCTICTH CyBEepeHHA.
Ile mpaBmiIO CTOCY€ThCS JHMIIE MAi€37aTHUX Oci0. A THX, 110 Bce Iue
moTpeOyroTh TypOOTH IHIIUX (YACTKOBO-, HEMOBHICTIO— Ta OOMEXKEHO
Ji€37aTHI ), HEOOX1HO 3aXUIIATH 1 BiJl BIaCHUX JAiid. JII0aCTBO OinbIie BUTpAE,
JI03BOJISIFOYH JIIOJISIM JKUTH NO—CBOEMY, HIXK 3MYLIYIOUH XKHTH «IK TpeOa» 3
norysiy iHmmx: «HaiOnmekydinn po3yMn THCSHOMTTAMH OHMiIHCS 1 0'FOTBCS
HaJl THUM, SK 3pOOMTH Leil CBIT KpamuMm. AJie pe3yibTaT PO3XOJHUTHCS 3
METOI0, SIKIIIO 3aMiCTh CBOOO/M Ta NPOLBITAHHS HA HAC HACYHYJIHCS paOCTBO
i ’xe6panTBo»®.

8 Mims xon Crioapt. Ipo cBoGony / niep. 3 anrit. — K. : OcHosy, 2002. — C. 8-9.
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3a cioBamu Bousbrepa, a motim Immanyina KanTa «ironuaa € BUTBHOIO,
SIKIO BOHA Ma€ MIIKOPSATHCSA HE iHININ JIONWHI, a 3aKOHy». Baxkimse Ta
CKJIaMHEe 3aBIAHHS CYCIUIbCTBA MMOOyAyBaTH HoOro Tak, OO JIFOIU
T AKOPSUTHCS HE 1HIITNM JIFOJISIM, a JIFIIe 3aK0oHy. JlepkaBa Mae HaaaTH KOXKHIN
JMOAWHI MOXJIMBOCTI, a BOHA 3000B'3aHa pPO3BUBATH NpPUTAMAHHI i
3mioHOCTI’.

OnHi€I0 3 KIIOYOBUX CBOOOJ JIFOJIUHM € EKOHOMIUHA, 0€3 K0T 0COOUCTY
Ta MOJITHYHY CBOOOAM BaxkKko peaiizyBaTd. [liANpHeEMHUITBO € OIHIEIO 3
(dopm cBoO0] B eKoHOMIUHIN chepi. BoHO BiiKpHBaE NIIAX 10 BUKOPUCTAHHS
HOBOTO 3HaHHS. J{JIs I[OTO JIFOJIMHA TIOBMHHA JISITH Ha CBill CTpax 1 pH3UK,
BKJIaJal0oyyl CBOi 3yCHWJUIS Ta Tpomn y Ti 4M iHON 3aHATTA. ExoHOMiuHa
cBoOOza 11e cB0OOAA Oy/Ab-SIKOi AiSIIBHOCTI, 110 BKJIIOYAE MPaBO BHOOpY Ta
MOB'sI3aHI 3 IIMM pPH3WKH Ta BiONOBITampHICTE. ['pomi — HaWOLTBIIHNA
IHCTPYMEHT CBOOOIH, BUHANICHUH JIIOAUHOIO.

[IpuBaTHa BIACHICTH € TOJIOBHOIO TapaHTi€lo cBoOomu. KpuTukyroun mi
inei [IpynoH 10BOJMB, IO BIACHICTh € KpaJiXKKa, TOMY IO BOHA CYIICPSYHTh
CIPaBEIUINBOCTI, OCKIIEKM HE MOYKHA 3HAMTH KOIHOTO IPHHIIMILY, Ha IKOMY
MokHa Oyno 6 1e oorpyHTyBaTH npotmiexkHe. [1'ep—Kozed [Ipymon (1809 —
1865) coriosor, wieHoM (hpaHIly3bKOTO MapiaMeHTy 1 Meplla JIFOHHA, sSKa
BiKpHUTO Ha3Basa cebe anapxicrom'”,

Y 1pOMYy KOHTEKCTI TOKa30BOI0 € KpUTHUKA IHCTHTYTy IPHBaTHOI
BJIACHOCTI, 3anpornonoBana [1’ep-XKozed [IpymoH, sikuii BigoMor HopMysio0
«BJACHICTP — 1€ KpaADKKa» HamaraBcs JOBECTH ii HECYMICHICTh i3
NPUHIMIIAMH CIIPABEAIMBOCTI Ta piBHOCTI. BogHOUAC Taka NO3ULIS BUXOAUTh
i3 ySABIEHHS TIPO BIACHICTH SK IMPO aOCONIOTHE, HIYMM HE OOMEXeHe
MaHyBaHHSA HAJX peJyaMH, 1 HE BpaxoBye ii NpPaBOBOI Ta COIaBHOI
3yMOBJICHOCTi B YMOBaxX KOHCTUTYLIHHOI IepiKaBH.

Ha Bigminy Big ime#t Ilpymona, Koucturymis VYxpaiHum 3akpimroe
KOHIICTIIIIIO COMIaNBbHO BiIMOBiMANIEHOI BIACHOCTI, ()OPMYITFOFOUN TPHHIIHII,
BIJIMIOBIJTHO 10 SIKOTO BIacHiCTh 3000B’s3ye. Lle o3Havae, 1o 3aidCHEHHS
IpaBa BJIACHOCTI HE € CBABLIbHUM, a Iiepedadae JO0TpUMaHHs OajlaHCy Mix
NPUBAaTHUMHU 1HTEpecaMH BJIACHMKA, NMpaBaMM IHMIMX OCIO Ta myOmivHUM
iHTepecoM. TakuMm YMHOM, BJIACHICTH Y KOHCTHTYIIIHO-ITPAaBOBOMY BHMIpi
MOCTa€ HE SIK JDKEpeNlo eKCIUTyartallii, a sSK IHCTPYMEHT YHOPSIAKYBaHHS
€KOHOMIYHHX BiTHOCHH i 3a0e3medeHHs cCBoOoN.

3anepeueHHs1 a00 3HELIHEHHS NpaBa BJIACHOCTI SIK TAKOTO HEMHHYYE
NIPU3BOJUTH HE J0 TOPKECTBA CIPaBEUIMBOCTI, a JI0 MPABOBOTO BaKyyMy, B
SIKOMY CBOOO/Ia 3aMiHIOETHCSI CHJIOIO, @ EKOHOMIYHI BITHOCHHH OyAyIOThCS 32
MPUHIUIIOM (PAKTUYHOTO JOMIHYBAaHHS — «XTO CHJIBHIIIUHA, TOH 1 BOJOMIIE».

° Kant Immanyin. Metadizuka mopaii / niep. 3 Him. — K. : FOnisepc, 2000. — 320 c.
1 TIpynon ITep->Kozed. I1{o Take Bnacuicts? / miep. 3 ¢p. — K. : IOniepc, 2005. — C. 34-40.
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IIle Tomac '066¢ onmcyBaB MPUPOTHUI CTaH SIK MPOCTIP HEBMOPSIKOBAHOTO
HACHWJIBCTBA, y SIKOMY BiJICYTHICTh 3arajJbHOOOOB’SI3KOBHX IIPABHI POOUTH
HEMOYUIMBAMH aHi Oe3meKy, aHi cTabinpHe Bosominmma Omaramu!!. Came
nepexiji 10 MpaBoMopPsIIKY, 3aCHOBAHOTO HA 3arajibHUX HOpMaX, EPETBOPIOE
CUIly Ha TPaBO 1 CTBOPIOE YMOBH Il BUHMKHEHHS 3aXHIIEHOI BIACHOCTI.
Came 10pUINYHO TapaHTOBAHE MPABO BIACHOCTI, MOEHAHE 3 OKIAJICHUM Ha
HBOTO OOOB’S3KOM COINIAIbHOI BIJTOBIAANBHOCTI, CIYr'ye HEOOXiTHO
MepelyMOBOIO peaizamii eKOHOMIYHOT CBOOOIM, PiBHOCTI MOXJIHMBOCTEH 1
3aro0iraHHs MOBEPHEHHIO JI0 MPUMITUBHHX (OPM Iepepo3no ity Omar.

2. CoOopa B cucTeMi NIPaBOTBOPYOCTi Ta KOHCTUTYLiiiHOTO
NPaBoONOPSIAKY Y Kpainu

VY dinocopcrro-paBOBOMY BHMIpi IMPaBO BIACHOCTI ITOCTAE SIK OIWH i3
(yHIAMEHTAFHUX CIIOCOOIB TPOTUCTOSHHSA JIIOMWHH COIIaJbHOMY U
eK3UCTCHIIHHOMY Xaocy. OpuaudHO rapaHTOBaHa BIACHICTH HAAAE iHIUBILY
MOXJIMBICTh HE JIMIIE BIJIBHO BOJIOJITH, KOPHCTYBATHUCS Ta PO3MOPSIKATHCS
pe3yipTaTaMH BIACHOI Ipami, a # 3a0e3medye IXHIO CHAJKOBICTh MiX
MMOKOJIHHSAMH IUIIXOM MPaBOBOi Mepefadi MaiHa, mo (opMye BiTdyTTS
CTaOlIBHOCTI, O€3MEePEePBHOCTI )KUTTEBOTO MPOEKTY Ta JAOBIPH JI0 TPABOBOTO
nopsiaky. Came IHCTUTYT BJIACHOCTI CTBODIOE peajibHy, a He JEKJIapaTUBHY
rapaHTii0 TOTrO, L0 YecHO HaOyTe MailHO Moke OyTH IepelaHe AiTsM Ta
IHIIUM CIIaIKOEMIISIM 1 He Oy/1e BTpaueHO BHACIIJIOK CBaBIILHOTO HACHIIbCTBA
a00 (i3uYHOI CIIAOKOCTI BIIAaCHHUKA.

Ha Bigminy Bim ro0OciBchkoro axmeHty Ha mnpumyci, JxoH Jlokk
IOB’5I3yBaB MPABO BIACHOCTI 3 Mpalelo JIIOAWHM Ta Il IPUPOTHUM HPaBOM
PO3IIOPSIDKATHCS PEe3yJIbTaTaMH BIACHUX 3yCHIIb. Y JIOKKIBCBKIH Tpagumii
BIIACHICTh € HE MPHBUICEM, a IPOJOBKEHHAM o0co0mcToi cBOOOmM, a Ii
IIPaBOBHUI 3aXUCT — HEOOX1THOIO EPEyMOBOIO JTOBIOCTPOKOBOT'O ) KUTTEBOTO
IUIAaHYBaHHS, 30KpeMa MOJIIMBOCTI IepelaTH dYecHO Ha0yTe MaifHO
HACTYIHHUM MOKOJiHHAM. CaMe CIaJKOBICTh BJIACHOCTI (pOPMYE TOPU3OHT
BiJINOBiaNbHOCTI, AKUIT BUXOJUTH 33 ME3Ki iHAUBIXyansHOro KutTs 2, 13, 14,

V cBoro uepry, [eopr Binsrensm ®pinpix [erens posriisiaas BIaCHICTE K
nepBUHHY (opMmy 00’ekTHBalii cBOOOAM, Yepe3 Ky Boist ocoOu HaOyBae
30BHILIHBOTO, COL[IAJIbHO BU3HAHOTO OYTTs1. [1030aBiIeHHsI JIIOAWHH BIACHOCTI
a00 He3JaTHICTh rapaHTyBaTy ii 30epekeHHs] 03Ha4Ya€e He JIMIIEe EKOHOMIYHY

" To66¢ Tomac. Jlesiadan, a6o Matepis, popma i Bana Aep:kaBi LEPKOBHOI Ta IIUBiILHOT
/ mep. 3 anri. — K. : OcHoBy, 2000. — C.88-94.

12 T066¢ Tomac. Jlepiadan, abo Matepis, Gopma i Biajia JepkaBH EPKOBHOI Ta [UBiIEHOT
/ mep. 3 anri. — K. : OcHoBy, 2000. — 134-145.

13 JToxk JIxoH. JlBa TpakTaTH npo mpaBiinHs / mep. 3 aur. — K. : Ocuosw, 2001. — 265 c.

' Xaitex @pinpix. Jlopora jio pabersa / miep. 3 anri. — K. : Ocuosy, 2003. — C. 72-75.
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BTpaTy, a W MiIpUB CaMOi MOMJIMBOCTI OyTH TOBHOIIIHHUM CYy0’€KTOM
npasal’,

3a BiICYTHOCTI TNPaBOBOTO 3aXHCTy BIIACHOCTI CYCIIJbHI BiTHOCHHH
HEMUHYY€ CKOUYYIOTbCA 1O  apxaidHuX  MojeneH, NpUTaMaHHHUX
MepBiCHOOOIMHANM (opMaM OpraHizamii, y SKHX JIOMiHY€ MPHHIAI
¢izngHO1 cuiw Ta Oe3rmocepeTHHOT0 3aXO0IUICHHS — «IIPUUTIOB 1 BimiOpaBy. Y
Takiil cuCTeMi HEMIYHICTb, CTapicTh ab0 THMYacoBa Bpa3JMBICTH 0COOU
03HAYAIOTh BTPATy HE JIMIIC MaiiHa, a i cBo0OoIu sk Takoi. [IpaBo BIacHOCTI,
HATOMICTh, BHCTYIIA€ IHCTUTYLIHHMM MeXaHi3MOM  LUBLUII3aliifHOTO
BiIMEXXyBaHHS Bi 1uX (OpM Xaocy, HIIMIHIOIOYHM CWJIy TIpaBOM, a
BUIIAJIKOBICTh — Nepe0auyBaHICTIO.

Tpariuni moxii, moB’s3aHi 31 30poitHot0 arpecieto P® mpotn Ykpainwm,
MIPOJICMOHCTPYBAIM, HACKUJIBKM KPUXKHMH MOXYThb BHSBHTHCS IIPaBOBi
OCHOBH IMBUTI3AIITHOTO OPSAKY i THCKOM HACHIIBCTBA. B yMoBax BiifHH
3HOBY aKTyaJli3y€ThCsl apXaiyHUH BEKTOp «IpaBa CHIBHOTO, IO 3allepedye
caMy iIer0 IOPHOMYHO 3aXHUIIEHOi BIACHOCTI Ta IMiAMIHIOE MPaBOBE
perymoBaHHS TpyOoro cmiorw. BomHowac NWBiNi30BaHWE CBIT y CBOiH
ICTOpUYHIH €BOJIOIII MPUHINIIOBO BiMIHIIOB Bi TaKMX MOZEJNEH, 0OpaBIIH
LIUISIX [IPaBOBOTO BPETYJIIOBAHHS CYCIIJIBHUX BITHOCHH, Y SIKOMY BJIACHICTB,
cBoOoma Ta Oe3meka JIIOJUHM 3aXMINAIOTBCA HE CHIIOK 30poi, a
BEPXOBEHCTBOM IIpaBa Ta Ji€l0 YHIBepCaJbHUX IPABOBUX 1HCTHTYTIB.

[TpaBo BiacHOCTI 1€ CBOOOA IHAMBI/IIB Ta IHIIMX CY0’€KTIB COLIAIBHOTO
KHUTTS. BlacHICTh yTBOPIOE IMBLTI30BaHUIN IPYHT IJIsi CBOOOAM Ta MpaBa.
CraOinbHICTh 1 CHIIA AePKaBU 3aJIeKUTh BiJl CTAHOBHINA JIFOJUHH Y JICPKaBi.
Sxmmo geprkaBa OyJe COI030M BUTBHHX JIFOJICH, TO Taka Aep:kaBa Oy/e BITHOTO.
VY cBiti mpubnmzHo 4500 HaponiB. Maiike KO>KEH HapOJl MaB CBOIO JICPIKaBY.
Huni y cBiti icaye mume 6mu3pko 200 gepxkas (B Tomy umeni, 193 xpainu
yuacuuni OOH, Barukan). Binbimicts HapoiB BTpaTHIN CBilf CyBEpeHITET.
Skmo nepxaBa Oyzne cOI030M BUIBHHX JIIOJICH, TO Taka JiepKaBa IepeknBe
CTOJITTS Ta TUCAYOJITTS.

[MpuxmneHUKKM Teopii JibepanizaMy BBaXKalOTh, L0 JepiKaBa IOBHHHA
OOMEKHUTHUCS PO3POOKOI0 3arajlbHUX MpPaBWJ, 10 3aCTOCOBYIOTHCS B
CUTyaIlisIX TEBHOTO THITy, HANABIIA IHIUBIZaM CBOOOAY y BCHOMY, IO
OB’ si3aHe 3 00CTaBMHAMHM Miclis 1 yacy, 00 TUIbKH 1HIUBIIM MOXYTh 3HATH
ITOBHOIO MIpOIO IIi 0OCTaBMHM i MPUCTOCOBYBATH A0 HUX cBOi aii. i Toro,
mo0 iHAWBIAM MOINM cBioMO OyIyBaTW IUIAaHM, BOHM TOBHHHI MaTu
MOJKJIMBICTh TIepen0avyaTv Aii ypsy 1 3AaTHICTh Ha Ili TUIAHH BILTHBATH.

CBoOoza BUOOpY B KOHKYPEHTHOMY CYCHIJIbCTBI HOJISITA€ B HACTYITHOMY:
SIKIIIO XTOCH BiZIMOBIISIETBCS 32/I0BOJILHUTH 3AIIMTH, TO MOXHA 3BEPHYTHUCS 10

15 Terens T'eopr Bimbrensm ®pigpix. dinocodis mpasa / mep. 3 miM. — K. : IOnisepc,
2004. — 98-105.
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inmoro. Ile i € cBobomga BuOopy. MoHomoutiss oOMexye cBobomy. JloBra
ICTOPISI JTFOZICTBA IHTEPIPETYETHCS TETEIBIHCTBOM Y TOMY CEHCI, 110 cBoOo1a
JIFOIMHM TIPOTPECYE KPOK 3a KpokoM. IIpaBo € ocHOBHOIO (hopMoro cBOOOAN
Ta Ii METO0, a CIPaBEIUIUBICTh € (GopMa, IO J03BOISIE 3pOOUTH CBOOOIY
MIPUHHATHOIO /TS BCiX.

CpoOona iHamBiga Ta ¢cBOOOIA MOro BOJI IOHATTS TOTOXHI. BoiboBOM
XapakTep npaBa OOyMOBJICHHII came THM, IO IpaBo € (HOPMOIO CBOOOIU
moneit. Lleld BOJbOBMH MOMEHT MNpPHCYTHIH y pI3HHX BH3HAYCHHSX 1
XapaKTepUCTUKaxX TIpaBa B  SIKOCTI  BOJEBCTAHOBJICHUX  IIOJIOXKEHBb
(Apucrotenp, ['pouiit Ta iH.), BHCIOBMOBaHHS 3arajbHoi Bomi (Pycco),
KJIacoBoi BOJI (MapKCHUCTH), BOJI Hapoxy SK OUIBIIOCTI HAaceJeHHS 3
ypaxyBaHHsAM JeMokpartii) 1 T.n. Ockijgbku cB0oOOJa 3aBXAM IOB’s3aHa 3
60poTh000 3a MMO30aBICHHS BiJ] KOJHWIITHHOTO THITY, BOHA ACOIIIOETHCI y
OUTBIIOCTI 3 CAMHUM TIPOIIECOM PO3KpiMadeHHs, 3i CBOOOO00 Bi 4oroch abo
mpotu 4oroch). [Ipm mpOMy cepel y4YacHHKIB TPOLECY 3BITBHEHHS BiJ
CTaporo maHye pi3HOOIH B YSBICHHSAX PO MO3UTHUBHHUNA CEHC MaHOyTHBOT
cB000IH, Y BIINOBIIX HA 3alTUTaHHS Ha Kitant: CBoOoa HaBimo? SIka came
cBoOona? KoHKpeTHI YSBIEHHS IONO IBOTO Kojia mpodieM (HhopMYFOTHCS
mi3Hime, Tak OM MOBUTH IOCT(GAKTyM: KaTeropis CBOOOJM BKIIOYAE
CIIBBIJHOIIIEHHS HETATUBHOI'O Ta MTO3UTUBHOIO aCIEKTIB ¢BOOOLU «CBOOOIM
UL Ta «CBOOOAM BII» y COINabHOMY, MOJITHYHOMY, IPABOBOMY Ta
€KOHOMIYHOMY acIeKTax.

I[H101 popmu OyTTs 1 BUpaXKeHHS CBOOOIM Y CYCHIILHOMY JKHTTI JIFO/IeH,
KpiM TIpaBOBOI JIFOJCTBO AOCi He BHHAiUDIO. Jlfoam BimbHI B Mipy iXHBOI
piBHOCTI 1 piBHI B Mipy ixHBOi cBoOOmM. HempaBoBa cBoOoma, cBoboga 6e3
3araJlbHOTO MacmTaldy i €IMHOT MipH Tak 3BaHa cBOOOma 0e3 pIBHOCTI Iie
iZieoIorisl eiTapHUX TpPUBLIEiB, a PiBHICTH O0e3 cBOOOIM imeonorisa padiB i
MPUTHOOJICHUX Mac 3 BUMOTaMH LTF030PHOT «(PaKTUIHOT PiBHOCTI», 3aMiHOIO
piBHOCTI 3piBH:UIIBKOIO i T.4. Oyn. CBoOona B mpaBoBiit popmi abo cBaBiyuIsA
B OyZAb-sIKMX HposiBaX, TpeTe He naHo. HempaBo 1 HecBoOoOza 1€ 3aBiKan
CBaBLILIA.

IcropuuHnii po3BUTOK CBOOOAM 1 TpaBa B JIIOJCHKHX BiJIHOCHHaX €
NpOrpec PiBHOCTI JitoieH siK (hopMasbHO (FOPUANYHO) BUIBHUX 0COOMCTOCTEH.
JlocuTh IIMPOKO TMOLIMPEHI YSBJICHHS MPO MPOTHJICKHICTh NMPABHUYUKA Ta
cB0o0OIM, MPAaBHUYMN Ta CIIPAaBEIMBOCTI, NMPAaBHUYMHA Ta piBHOCTI. BoHm
0o0yMoBIIeHi 6araTo B YoMy THM, IO IiJ MPAaBOM MalOTh Ha yBa3i Oyab-siKi
BEJIHHS BJaaAM (3aKOHOJABCTBO Ta iHII OQImiifHI aKkTH), sKi 1HOAI HOCSATH
HaBiTh aHTHIIPABOBHH, OBUILHUN, HACHIBHUIIBKUI XapakTep.

Ho nocmimpkeHHst ocobimuBocteil cBoboam 1 Qopm 1 peamizamii
3aCTOCOBYETBCA AKCI1OJIOTTYHUH Ta coliabHO—()1T0COPCHKHUH,
COIIOJIOTIYHNIN Ta MPAaBOBHH MiaXoau. BinmpmmicTs mroaeil opieHTyIOThCS Ha
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BOymoByBaHHS cebe y CBIT, a He Ha 3MiHy IIbOro CBiTy. BimmosimHo,
3’SBISETBCS HEOOXITHICTH y BIATOBIAATBHOCTI SK 3OAaTHOCTI TIPHHHSATH
BHKJIUK, a/ICKBaTHO HAa HHOTO BIIIOBICTH Ta CIIPOTHO3YBATH HACIHIIKH ITHX
T,

[IpoTunexxHiCTI0O cBOOOAM BUCTYIA€ Ha CHOTOMHIIIHIA A€Hb HE TiNBKH
pabeTBo, a ¥ cama abcomoTHa cBoOo/a, Ka CHPUHMAETHCS SK HETaTHBHA
LIHHICTb, K aHTHIIOJ] CTa0UILHOCTI, CTPYKTYpOBaHOCTI. BinbHe OyTTs MOkHa
BU3HAYHTH, K T€, [0 HIKOJH HE pealtizyBajiocs NOBHOK Mipor. CBoboa 11e
cuia, sIKa NOCTIHHO MIATPUMY€E OyTTS, 10 HE JO3BOJISIE HOMY PO3IIAcTUCS Ha
yacTMHU. BoHa sBise CO0OI0 TOYAaTOK BHILOTO, JYXOBHOTO JKUTTS.
BBakaeTbcsi, IO JIMIIE MYJApeNi 3JaTHI JMiATH BIAMOBITHO J0 3aKOHIB
KOCMIYHOI TapMOHii, TOMY JJIs BCiX IHIIUX HEOOXiHE 3aKOHOJABCTBO, Ta
cyBOpi 00MeKeHH, 00 He CKOTUTHCS B 3BIpHHE iCHYBaHHS.

Hormsamu mizHix croikiB (Ceneku, Eniktera, Mapka ABpednis) Ha cBoO0Iy
cynepewinsi. Bouist TOAWHE aBTOHOMHA, ajie MOAIISIEThCS Ha J00poUecHy Ta
rpixoBHy. JltoguHa 1e mpupomu, ToMy ii OakaHHA cBoOomM OaraTto XTO
BBa)Ka€ MPUPOTHUM 3aKOHOM ab0 3aKoHOM camosbepexenHst. [1[o6 icHyBaTH,
JIFOJICTBO MA€ MPArHyTH CBOOOAH, 60 CBOOO/Ia [Ie OCHOBHHUIA 3aKOH ICHYBaHHSL.
IIpob6nema cBOOOAM OJHOYACHO TEOPETHYHA Ta MPaKTUUHA. BoHa MOB’s13aHa
3 MUATAHHSIMHU BJIACHOCTI, BJIJM, COLIANBHOI Ta IYXOBHOI HECTAOLILHOCTI,
€KOHOMIYHOI TPaH3UTHBHOCTI, TOOTO 3 ycima Onmaramu cBity. HeoOXiqHicTh
1Ie He IPUMYC, BOHA IIPOTHUCTOITH CBOOOII.

IIpobnema cBoboau, Ha nymky b. CmiHO3M MoOXe OyTH BHUpIIICHA B
mporeci mi3HaHHsA. HesHaHH: e pabcTBOo. CTYIiHD 3HAHHS BU3HAYAE CTYIIIHB
cBoOoau. Asie He Oyib—sKe 3HaHHS fa€ Boiro. CBOOO Iy MOXHA JIOCSATTH JIUIIE
TOMY BHINAJKYy, SIKIIO PO3KPUBAETHCSA MOPSIOK Y 3aKOHOMIPHICTh SK
HABKOJIMIIHEOTO HAC CBITY, 1 HAmoi BIACHOI «TiIECHOT oOpTraHi3aIii».
b. CiHo3a, 6auuB MeTy HayKHd y HaJJaHHI JIFOAWHI BCHOTO TOTO, III0 HEOOX1THO
JUISL TOCSITHEHHST CBOOOTH.

CniHo3a 1aB Take BU3HAYCHHs cBOOOM: «BiJIbHOIO Ha3MBAETHCSI Taka piy,
sKa ICHye N0 OJHIH TiAbKM HeoOXigHOCTi CBO€i BiacHOl mpupoau i
CHOHYKa€eThCsl 10 1ii TiIbkM cama coboro. HeoOxigHoro x abo, kpaiue
CKa3aTu, BUMYIICHOI Ha3MBA€ThCS TakKa, sIKa YMMOCH 1HIIMM BH3HAYAETHCS
10 iCHyBaHHA Ta [ii 3a BiZoMMM 1 IeBHUM 3paskom»'S. IIpoTunexHoro
Kareropi€ro kareropii ceoboga CriiHo3a BBa)kaB HACWIILCTBO, MIPUMYC, a HE
HeoOxinHicTh. CB00OA 11 JIFOAUHH 1i€ BUSIB Horo 0axkaHb. PaOCTBO JIFOqUHA
1Ie BIICYTHICTh Oa’KaHHS.

I'066¢ Bu3Hauae cBOOOAY SIK MOXKIIMBICTH POOMTH Te, IO HE 3a00POHEHO
3akoHOM. CBOOOMA, Ha HOTO AYMKY, IPOTWICKHICTh 3aKOHY, ajic HE B CEHCI
B3a€MOBHKITIOUCHHS, 4 B CCHCI B3a€MOOOMEIKECHHS: YUM OUITBINE 3aKOHIB, THM

1 Cninosa Benenukr. Etuka / nep. 3 nat. — K. : Ocnosw, 1998. —u. I, ned. 7.
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MeHIIe cBo0oaM i Hapmaku'’. JlibepanbHa BUMOTa HE3aJIEKHOCTI MOJIATAE B
TOMY, IO JJIs1 CBOOOIH JIFOIMHH HEOOXiTHO M030aBUTH OyIb—IKO1 0COOHCTOL
3aJI€)KHOCTI, BKJIFOYAIOUH 3aJI€)KHICTE Bl CBO€ET 0COOMCTOI BOJII.

Mix npupomoro, fka cTana JDKSpeioM Mi3HaHHA, 3 OJHOTO OOKy, i
OCOOHCTICTIO AK Cy0’€KTOM, 3 IHIIOrO, BUHUKAE CBIT JIIOACHKOI TBOPUOCTI 1
Iii, SIKWH OXOIUTIOETBCSA B TMOHATI KyNbTypH. Och domy DixTe CTBOpIOE
Metadizuky rojachkoi aii, ['erens po3BuBae Meradi3uky aOCOIIOTHOTO
3HaHHs, a [llequtiHr cTBOpIOE MeTa(i3uKy CUCTEMHU CBOOOIH.

CBoOoma po3yMieThCsl K 4YHCTa IISUIBHICTH «S», ska y CBOIH
HEOOYMOBJICHOCTI HIYMM 30BHIIIHIM, BH3HA4a€ TiTHICT 1 NPU3HAYCHHS
monuau. Cucrema cBobonu lllenninra Bkirouae npobnematuky a06pa i 37a,
SKa ITHOPYEThCA Y TereNiBCchbKii MeTadisuui sk norini'®, Cucrema cBo6ow,
o0 3aBepIIye PO3YMiHHA OYTTA SK CBiIOMOCTI, Mae OYyTH HacamIiepen
CHCTEMOIO pealtbHOCTI 100pa i 3:1a.

[Nonmaneime mepeTBOpeHHS MpobiemMa cBobomu orpuMana y dimocodii
Himme, Bepreona, I'yccepns, Xaiinerrepa ta Caprpal®, 2, 2. ¥ cyuacHoMy
CBiTi (heHOMEH CBOOOIM OTPUMYE CYTO IOPUAMYHHNA BHMIp Ta iICONOTITHY
CIpSAMOBAHICTh. JIeBiaHTHY TOBENIHKY OCOOHCTOCTI pO3TIANAIOTH Y
B3a€MO3B’SI3Ky 3 CHOMEHOM CBOOOIH, a HASIBHICTH JCBiallii BU3HAYAIOTH, SIK
BHYTPIIIHBIO TEPEIyMOBY IMPAKTUYHOI peaiizaiisi cBOOOAM OCOOHMCTOCTI,
NPOBITHUN (aKTOP HAPOCTAHHS TEMIIIB COLlialbHUX 3MiH.

Vi iHAUBIU 3TIAHO i3 3aKOHOM CIIPABEUIMBOCTI MAIOTh PIBHE MPABO HA
piBHY cBOOOIy, TOMY KOXXHOTO 3 HHX HOTPIOHO CTPHUMYBAaTH,
BHKOPHCTOBYIOUH TIPH HEOOXITHOCTI CHIy, MO0 BiH HE BimiOpaB cBOOOAY B
iHIIoro BUIy. 3aBIaHHs; 3aKOHY MOJIATAE Y 3aXUCTI CBOOOM BiJ il HOpYLICHHS
iHmMMH ocobaMu. Poitb aepkaBu HEPIAKO 3BOJMTHCS 10 TOro, mio Jlaccanb
3HEBXKJIMBO Ha3BaB (DYHKLIECI «HIYHOTO CTOPOXKA» ab0 «PerylroBaIbHHKA
JIOPOXKHBOTO PYXY».

B ece mpo cBo6oay Mimuihk 3asBIsi€e: MO 0 TUX Mip, TIOKH JIFOIIM He Oyze
JI03BOJICHO BECTH TOW CHOCIO MHTTS, IKUH BOHH XOUYTb 1 SIKMH «CTOCYETHCS
TUIBKK 1X caMuX», LUBLII3allisi HE 3MOXE PO3BHUBATHCS; SIKIIO BLILHOTO
0oOMiHy iZesIMH, MM 3MOXXEMO 3HaWTH iCTHHY; He OyJe MOXKJIMBOCTEH IJist
PO3BUTKY CaMOOYTHOCTI, OPUTiHAJIBHOCTI, T€HIATBHOCTI, PO3yMOBOI eHEprii
Ta MopainbHOi MyxHOCTI. CycCIiIbCTBO OyJe 3agaBiicHE Barol «MacoBOi

17 To66¢ Tomac. Jlesiadan, a6o Matepis, popma i Blana AepkaBi LEPKOBHOT Ta IIUBiILHOT
/ mep. 3 anri. — K. : Ocrosn, 2000. — C. 161-163.

18 [lenninr @. B. . ®dinocoCcbki TOCTIIKEHHS TPO CYTHICTh JIIOACHKOI CBOOOAM Ta
1moB’s13aHi 3 Hero mpeametH / nep. 3 HiM. — K. : FOwniBepc, 2001. — C.147-149.

' Hiuwe Opiznpix. Tak kasas 3apatyctpa / nep. 3 Him. — K. : Octosu, 1999. — 352 c.

2 Beprcon Anpi. TBopua eBomoris / mep. 3 ¢pp. — K. : Ocnosu, 1998. — 384 c.

2! T'yccepns Exmyna. Kpusa eBponeiichkux Hayk i TpaHCIEHAEHTaIbHA (HEHOMEHONOTIs /
nep. 3 HiM. — K. : OcHoBn, 2002. — 352 c.
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nepeciuHocTi». Bee pizHOMaHiTHEe 1 OaraTe 3MicTOM 3HUKHE Il THITOM
3BHYAI0 Ta IMMOCTIHHOI CXWJIBHOCTI JIOAEH HO CIYXHSHOCTI, sIKA HApPOIKy€
TINBKH «BUCHAXKEHUX 1 O€3I1II THUX», «OOMEKEHMX 1 TOHIBEYEHNX) 1HIUBIIIB
3 «33a4aXJIUMU 31i10HOCTAMU» 2.

BUCHOBKHA

CBobona € omHiero 3 6a30BUX (iTOCO(CHKO-TIPABOBHX KaTeropiil, sika
BOJHOYAC BHCTYIA€ I[iHHICHOIO OCHOBOIO Ta HOPMATHBHUM OPI€HTHPOM
NpaBOTBOPUOi MisSTLHOCTI Aep:KaBU. 1i peamizamisi B CyCIiIbCTBI MOKIHBA
JIMIIE 32 YMOBHU IIPaBOBOTO OIOCEPEKYBAHHS, OCKUIBKH caMe MpPaBO Ha/ae
cBoOOAI 3araqbHUA MacmTad, BU3Ha4yae JOMYCTHMI Mexi ii 31ificHeHHs Ta
CTBOPIOE MeXaHi3MH ii TrapaHTyBaHHS 1 3axucTy. Y LbOMY CeHCI
MIPaBOTBOPYICTh I1OCTAE HE SK TEXHIYHUI MpOLEC NPUITHATTS HOPMATHBHHX
aKTiB, a sIK (hopMa IHCTUTYLIOHANI3aLiT CBOOO/IH, 110 IEPETBOPIOE A0CTPAKTHY
LiHHICTH Ha IOPUINTHO 3HAUYIIY PEabHICTb.

Amnari3 }inocodchbKHX, COWIONOTIYHNAX 1 MPABOBUX IMIAXOIB 10 KaTeropii
cBOOOM CBITUUTH, IO BOHA HE ICHYE Y «YHCTOMY BHUIIISII» 1 HE MOXKE
posrmsimatucs K abcomorHa. CBoOOmA 3aBXKAM  CIIBBIIHOCHTBCS 3
HEOOXIiJHICTIO, BIAMOBINANBHICTIO Ta COIaJbHAM KOHTEKCTOM, a TOMY
BHUMarae IpaBOBOTO BPETYJIOBAHHsS. Y IIPaBOTBOPUYOMY BHMIpI I O3Ha4ae
HEOOXINHICTh MOLIyKy OajaHCy MiX HETraTHBHHM acleKTOM CB0O0Oan
(«cBOOOMIOI0 BiJ» JAEPKABHOTO BTPYYaHHS) Ta IIO3UTUBHHMM acleKTOM
(«cBOOOIOKO Is» camopealtizallii 0co0H), 0 Ma€ BioOpa)xkaTucs y 3MICTi
3aKOHOJIABCTBA, INPHHIMIIAX IPABOBOTO PETYJIIOBAHHS Ta MpPaKTHII IX
3aCTOCYBaHHSI.

Oco0nuBe 3Ha4YeHHS y MpOLECi MPaBOTBOPYOCTI Mae IHCTHUTYT IpaBa
BJIACHOCTI K OJHA 3 KIFOUYOBHX (Qopm 00’ektuBarmii ceobomn. FOpuamaao
rapaHTOBaHa Ta COLaJIbHO BiJIIOBiJAJIbHA BIACHICTH CTBOPIOE IE€PEIYMOBH
JUIL  €KOHOMIYHO{ aBTOHOMII 0COOM, JIOBFOCTPOKOBOTO JKHTTEBOTO
IUTAHYyBaHHSA Ta CHIAIKOBOCTI TOKOJIHB, a OTKE — IS CTaOUIBHOCTI
MIPaBONOPSIIKY. BincyTHICTE a00 3HEIIHEHHS MMPaBOBOTO 3aXHCTY BIACHOCTI
HEMUHyYe Bele [0 pyiHyBaHHS CBOOOIM SIK Takol 1 MOBEPHEHHS M0
apxaidyHUX MOJeNieil PEeryJlloBaHHs, 3aCHOBAaHMX Ha CHJI Ta (HaKTHYHOMY
JIOMIHYBaHHI, 1110 MiJIKPECIII0E CHCTEMOYTBOPIOIOYY POJIb IPABOTBOPUOCTI y
3amo0iraHHi COiaTbHOMY XaocCy.

Y KOHTEKCTI Cy4acHOTO YKpaiHCBKOTO Jep)KaBOTBOPEHHS CBOOOIA
JIIOIMHA MA€ PO3IIIAAATHCS SK IMEPBHHHUN KOHCTHTYLIHHWI OpieHTHD, 110
BH3HAYa€ 3MICT i CIPSAMOBAHICTH NMPABOTBOPYOI MisUTBHOCTI. 3aKpillICHHS
npaB i cBobon y Koncrurynii YkpaiHu Ta MiKHapOJHO-IPAaBOBHX aKTax
3yMOBIIIOE  O0OOB’S30K 3aKOHONABI 3a0e3medyBaTH iX PeajbHICTH,

22 Minms Jlxon Crroapt. Ilpo cBoGosy / mep. 3 anri. — K. : OcnoBu, 2002. — 204 c.
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Y3TOJDKEHICTh 1 €()EeKTHBHICTh, YHHMKAIOUU SK HAaJMIPHOTO HOPMAaTHBHOTIO
oOMeXeHHs, TakK 1 JeKIapaTHBHOCTI mpaBoBUX HopM. Came depe3
NIPaBOTBOPYICTh JAep)kaBa HE JIMIIE MPOTOJIONIye CBOOOAY, a U Hece
BiNIOBiJAJIEHICT 3a CTBOPEHHS YMOB UIA 11 (paKTHUIHOT peaizarii.

[Moxii, moB’si3aHi 31 30poiHOIO arpeciero MpoTH YKpaiHW, aKkTyanizyBalu
3HAYCHHS TPABOTBOPYOi JISIIBHOCTI SK IHCTPYMEHTY 30epeXeHHS
LUBLTI3alifHOTO MPAaBOBOTO MOPSIKY. B yMOBax BOEHHOTO cTaHy 0COOIMBOI
Barm HaOyBae 3IaTHICTP 3aKOHONABCTBAa 3a0e3ledyBaTH OajaHC MiXK
3aXMCTOM HaIllOHaJIbHOI Oe3neku Ta 30epekeHHsIM 0a30BUX IMpaB i cBOOOT
nronuHu. e BuMarae Bin mpaBOTBOPISL BUCOKOTO PiBHS IIPABOBOI KYJIBTYPH,
aKC10JIOTIYHOT BUBaXKEHOCTI Ta JOTPUMaHHS IPUHIIUITY BEPXOBEHCTBA NpaBa.

OTtxe, cBoOoma sk (iocodchka i MpaBOBa KaTETopis peaizyeTbes HE
mo3a MpaBoM, a dYepe3 HhOr0 — MUIIXOM IIJICCIPSIMOBAHOI, IIHHICHO
OpI€HTOBAHOI Ta BiAIOBITAIBHOI MPaBOTBOPUOI AistmsHOCTI. [IpaBo € popmoro
iCHyBaHHSI CBOOOAM B CYCHIJBbCTBI, a NPaBOTBOPYICTH — MEXaHI3MOM ii
HOPMAaTHBHOTO BTUIeHHs. [[opyIIeHHs [[bOT0 B3a€MO3B’ 3Ky IPU3BOAUTH 200
0 CcBaBLLIL, abo 70 ¢opManbHOI HECcBOOOAM, TOAI SK IX TapMOHiitHe
NOEJHAHHS CTBOPIOE MEPEIYMOBH [UIsl CTAJOr0 PO3BHTKY OCOOUCTOCTI,
CyCHINILCTBA T IEMOKPATHYHOT ITPAaBOBOT JepIKaBH.

AHOTAIIA

Y nmociipkeHHi 3fiiicHeHO (inocoChKO-TIpaBOBHH aHai3 Kareropil
cBoOomu sK oOfHiei 3 0a30BHX IIHHOCTEH 1 BOJZHOYAC HOPMATHBHOTO
opieHTHpa cy4yacHoi mpaBoTBopuoi IisutbHOCTI. CBOOOAA PO3IiIsiIacThes He
mume sk abctpakTHe (imocodcbke TOHATTA, a K OPUANYHO 3HAUYIIA
KaTeropis, 10 HaOyBae peaybHOrO 3MICTy 4epe3 i 3aKpilyiCHHs y mpaBi Ta
MeXaHi3Max MpaBoBOro peryiroBaHHs. OOIPYHTOBYeThCS Te3a IPO Te, IO
MPaBOTBOPUICTh  BUCTymae (HOPMOK  IHCTUTYyIIOHAmi3amii  cBOOOH,
MEPETBOPIOOYH ii 3 I[iHHICHOT i/1e] Ha 000B’S3KOBY HOpPMY, CIPSIMOBaHy Ha
3a0e3neueHHs aBTOHOMIT 0COOH Ta CTabiIbHOCTI MPAaBOIOPSIKY.

OcobmuBy yBary MpPUIUICHO CIIBBITHOIICHHIO  HEraTUBHOIO 1
MTO3UTHUBHOTO AacIeKTiB cBOOOIM («CBOOOOM Bim» 1 «cBOOOMU IIIsi») Y
KOHTEKCTi ()OpMyBaHHS 3aKOHOJABYMX OOMeExeHb 1 rapanTiii. [lokazaHo, 1o
cB0OOa He € aOCOMIOTHOIO 1 TOTPedy€e HOPMATUBHOTO BPETYJIIOBAHHS, SIKE
3abe3nedye OajaHC MIDK IHTEpecaMH OCOOHM, CYCIIJIbCTBA Ta JEpiKaBH.
Po3kpuTo ponb TpaBa BIACHOCTI SK OJHOTO 3 KIIOYOBUX IHCTHTYTIB
00’exTuBanii cBoOomu, MO 3abe3rneuye EKOHOMIYHY aBTOHOMIIO 0CO0H,
JIOBIOCTPOKOBE JKUTTEBE IUIAHYBAaHHA Ta MDKIIOKOJIHHY CHaJKOBICTH Yy
MeXax IPaBOBOTO MOPSIJIKY.

[TpoananizoBaHO KOHCTHTYLIHHO-NIPABOBI 3acagu cBOOOAM B YKpaiHi,
30KkpemMa rosiokeHHs KoHcTurymii YkpaiHu Ta Mi>KHaApOJHO-IIPAaBOBUX aKTiB
y cdepi npaB JOJUHY, i OOTPYHTOBAHO IX BU3HAYAJIbHUI BIUIMB Ha 3MiCT 1
CIPSAMOBAHICTh MPABOTBOPUOi MisiTbHOCTI. HaromomryeTscs, mo B yMoBax
Cy4acHMX BHKIHMKIB JIEPKaBOTBOPEHHS, 30KpEMa BOEHHOI'O CTaHy,
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IIPaBOTBOPYICT, HaOyBae O0COOJIMBOI BIANOBIJANBHOCTI SIK IHCTPYMEHT
30epeXCHHSI BEPXOBEHCTBA IIpaBa Ta 3axHCTy (yHAaMEHTAJIbHHX IIpaB i
cBO0OO JIFOJUHH.

3pobieHo BHCHOBOK, 1o cBobOoma K Qirocodchka i MpaBoBa KaTeropis
peai3yeTbcsi BUKIIOYHO B MEXax MPaBOBOrO IOPSAKY, a e(peKTHBHa,
LiHHICHO Opi€HTOBaHAa IPABOTBOpYA IiSUTBHICTH € HEOOXiTHOIO YMOBOIO ii
peasnpHOTO 320€31eYeHHS B IEMOKPATHUYHIM NPaBOBill JepikaBi.
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3AXUCT ITIPAB OBBUHYBAYEHOI'O
IITPU CIIEINAJIBHOMY CYJAOBOMY ITPOBA/’KEHHI

TI'anenko I. C.

BCTYII
IaTerpamiitai mpouecu YipaiHu 10 €BPOMEUCHKOTO MPABOBOTO MIPOCTOPY
BUMArarmTh YIOCKOHAJICHHS KPHMiHAJIBHOTO MIPOLIECYAILHOTO

3aKOHOJABCTBA BIANOBITHO J0 MDKHApOJHUX CTaHNAPTIB 3aXHUCTy IIpaB
JIIOJIMHH, JIe B OCHOBI € 3a0e31edeHHs IpaBa 0COOM Ha CIpaBeUIUBHU CYJI,
e(eKTUBHMHI 3aXUCT Ta TOTPUMaHHS IPOLeCyaJbHNUX FAPaHTIi HE3aJIe)KHO Bif
(dbopMu 3iHCHEHHS] KPUMIHAIBHOTO Cy04nHCTBA. OCOOIMBOTO 3HAUCHHS I1i
rapaHTii HaOyBalOTh Wil 4Yac 3JIMCHEHHS CIEliaJbHOIO CYIOBOTO
npoBa/pkeHHst (in  absentia), ske mependadae MOMKIMBICTb PO3MIIAY
KPUMIiHaJbHOTO TIPOB3/DKCHHS 3a BIACYTHOCTI 0OBHMHYBaueHoro. Lleii
IHCTHTYT OYB 3allpOBa/DKCHHN MiJ 4Yac Iii BOEHHOTO CTaHy, KOJHM 3HayHa
KUTBKICTh 0Ci0, IO MaloTh CTaTyC MiO3pPIOBAaHUX a00 OOBHHYBAuCHHX Y
BYMHEHHI TSXKKHX Ta OCOOJHMBO TSDKKHX 3JI0YHHIB, CTaja HEAOCSHKHOIO UL
OpraHiB MPaBOCYANs, IO TOB'S3aHO 3 YXWICHHSAM OCI0 Bil KpUMiHAIBHOI
BIATIOBIAIBHOCTI, 1X TepeOyBaHHAM 32 MEXaMH IEep)KaBH, HA THMYACOBO
OKYNOBaHMX TEpHUTOpiAX abo Ha TtepuTopii nepkaBu-arpecopa. OnHak,
creujajiibHe CyJOBE IPOBA/DKEHHS € BUHATKOM 13 3arajbHOr0 MpaBHia
Oe3rocepeIHbOT y4acTi 0OBUHYBa4€HOTO Y CyJOBOMY PO3IJIsiAll, OCKITIBKH ITPU
BIZICYTHOCTI OCOOM TiJ] Yac CIIyXaHHs MPOBAJHKEHHS MOXYTh CTBOPIOBATHCS
PU3MKHM  TOPYIIEHHS  NPUHLMIIB  3MarajibHOCTi, PIBHOCTI  CTOpiH,
0e31ocepeTHOCTI AOCIIKEHHsI 10Ka3iB, 1paBa OyTH BUCIYXaHUM CYIOM Ta
npaBa Ha edexTuBHHA 3axucT. Came TOMYy 3aKOHOJABCTBO YKpaiHM
BCTAQHOBIIFOE HH3KY IPOLECYalbHUX TapaHTiil, MOKIMKaHUX 3a0e3IeUnuTH
peamizamito TpaB OOBHHYBAaYCHOTO HAaBiTh 3a HOrO BiICYTHOCTI, IO
BIATIOBIIa€  €BPONEHCHKMM  CTaHIaHAApTaM. EBpONCHCHKI  CTaHAAPTH
HaroJIOMIYIOTh, IO PO3IIIS MPOBAPKEHHS 32 BiICYyTHOCTI OOBUHYBa4eHOTO
JIOIyCKAEThCS JIMIIE 33 YMOBM JOTPHMaHHS IIEBHHX MPOLECYAIBHUX
rapaHTid, cepeJ HUX HaJlle)kKHE TOBIIOMIIEHHS 0coOM TIpo CyIoBe
MPOBA/PKEHHS, 3a0e3MeUeHHs IpaBa Ha 3aXUCHUKA, MOXKJIMBICTh OCKaPIKEHHS
CYJOBOI'O DIlIGHHS Ta IPaBO Ha HOBHMH PO3MINISA CIPaBU Yy BHIAQJKaX,
nepeadaYeHnx 3aKOHOM.

1. 3araabHa XapaKTepHCTHKA CNeliaJbHOI0 CY/10BOr0 MPOBa:KeHHSA
[TpakTHKa crenialbHOTO CyI0BOTO MPOBAPKEHHS € MOIIMPEHUM SBUILEM
y MbKHapogHoMy mnpaBocy/ui. Iloka3oBMM IIPUKIAZIOM € CTaTHUCTHKA
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BukoHaHHs EAW (€Bpomneichkux opepiB Ha apemT), BilMOBIAHO 0 SKOi Y
2022 pomi Oyno Bumano 3 893 opmepum 3 METO KPHUMiHAIBHOTO
MepecimigyBaHHs y mpomenypi in absentia. AHami3 HaBeIeHHX TaHHUX
JIEMOHCTPYE Pi3HY NIPAKTHKY cepel AepikaB. 3HaYHA YaCTHHA KpalH, 30KpeMa
Bensris, Kinp, Hanisa, I'penis, Icmanis, @innsganis, Ppanmis, Xopsaris,
Ipnannis, JlutBa, JlrokcemOypr, JlatBis Ta CrnoBampka PecmyOimika,
nepeBaXxHO BunaBaa EAW 3 MeTOI0 NMPUTSTHEHHsI 0COO0M 10 KpUMiHAJIBHOT
BiJINIOBiJAJIEHOCTI, TOOTO JIs 3a0e3MeUeHHs ii y4acTi y CyIOBOMY PO3TJISI.
Haromicts y IMonbimi Ta PymyHii 6ibiicTs opaepiB Oynu BHIaHi 3 METOIO
BUKOHAHHS BUPOKY a00 yXBalM NpO TPUMaHHS I BapToOo, IO MOXeE
CBITYMTH PO MIKMPILE 3aCTOCYBAHHS 320YHOTO CYJIOBOTO MPOBAHKEHHS B IIHX
IOPHUCAUKIISX 1, BIATIOBITHO, PO MEHITY KUTBKICTh OPJEPIB, OB’ A3aHUX came
3 KPUMIHAIBHUM TIEPECITiTyBaHHSM .

3anpoBaJKeHHS IHCTUTYTY CIHELiaTbHOT0 JOCYI0BOIO PO3CIiAyBaHHS Ta
CIEIiaJbHOTO CYIOBOTO IPOBAKEHHS CTANO HEOOXiMHICTIO B KOHTEKCTI
PO3BUTKY KPHMiHAJIEHOTO NPOLECYaJbHOIO 3aKOHOIABCTBA JICPXKAB UIICHIB
Pagun €Bporn. OcHOBHaA ifes HBOTO IHCTHUTYTY NOJSTae y 3a0e3ledcHHi
MIPUHITUITY HEBiIBOPOTHOCTI KPHMiHAIBHOI BiAMIOBINATBHOCTI 3a BUYMHEHE
KpMMiHaJIbHE TIPaBONOPYIIEHHS .

BonmHouac 3acTrocyBaHHS IbOTO IHCTHTYTY IIOB’S3aHE 3 I1CTOTHHMH
pHU3MKaMU JUIsl peajizauii npaBa Ha 3aXMCT. 3@ BIIICYTHOCTI MiJIO3PIOBAHOTO
a00 0OBMHYBauCHOT'0 3aXMCHHUK HE 3aBXKIH MA€ MOXJIUBICTh O€3MOCEPEAHBO
MOCHIJIKYBaTHCSL 3 MiA3aXUCHUM, 3’5ICyBaTH HOro IMO3MILII0, OTPUMAaTH Bif
HBOT'O MOSICHEHHS 1070 (HaKTUYHHX OOCTABHH CIPABU Ta Y3TOTHUTH JIHIIO
3aXucTy. Y Takux yMOBax OCOOJHMBOIO 3HA4YCHHS HaOyBa€ MHUTAHHSA, SKUM
YHHOM Ma€ OynyBaThcs e(DEKTUBHUIA 3aXHCT, SKIIO 3aXHCHHK 1M030aBIeHUN
iHpopMarii, SKy 3a3BHYaii MOKHa OTPHUMATH JIUIIE 3a OCOOHMCTOI ydacTi
MiI03PFOBAHOTO YM OOBHHYBAYEHOTO Y POBAJUKEHHI,

[Mpobnematika TeMH HOJSATAaE B TOMY, IO HPaBO Ha 3aXUCT y CYAL €
OCHOBOIIOJIOXHOIO T'apaHTIEI0 JIFOANHH BiANOBiAHO 10 KOHBEHIIT po 3axucT
HpaB JIFOJUHY i 0CHOBOHOJIOKHMX cB060s 1950 p.*, 30kpema u. 3 cT. 6, 3rigHO

! EAW Statistics ~ Report ~ 2022.  commission.europa.eu,  2024. URL:
https://commission.europa.eu/document/download/32810655-fe94-44¢2-9099-
2813c42c9adb_en?filename=EAW%20Statistics%20Report%202022.pdf

2 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/
2663-5313/2021.7.13

3 ymetiiko J1.0. Y4acTh 3aXHCHHKA Y CTIENialbHOMY CYI0BOMY MPOBaKeHHi. FOpuamaauit
HayKOBUH enekTpoHHuid kypHan, 2020, Ne2. DOI: https://doi.org/10.32782/2524-0374/
2020-2/113

4 KoHBeHIlis TMpo 3aXHCT MpaB JIOJMHM i OCHOBOMOJOKHHX CBOGOA. (3 MPOTOKOJAMH)
(€Bporeiicbka KOHBEHIlsI 3 TpaB JIOJUHHW). KOoHBeHUis; Pama €spomm Big 04.11.1950.url.
https://zakon.rada.gov.ua/laws/show/995 004+#text
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3 AKOIO KOXHHA OOBHHYBaYeHW y BYMHEHHI KpPHUMiHaJIHHOTO
MIPaBOIIOPYIICHHS MA€ MPABO:

a) OyTH HeraHO i AeTanbHO MOIH(OPMOBAHNUM 3PO3YMLIOIO JJISI HBOTO
MOBOIO IIPO XapaKTep i MPUINHA OOBUHYBAYECHHS, BUCYHYTOTO IPOTH HHOTO;
b) MaTH 9ac i MOXIIMBOCTI, HEOOXiTHI I MIATOTOBKH CBOTO 3aXHUCTY;

¢) 3axumaru cebe 0coOMUCTO UM BUKOPUCTOBYBATH IOPUANYHY JOMOMOTY
3aXMCHMKa, BUOPAHOTO Ha BJIaCHUU po3cy/, abo 3a OpakoM J0CTaTHIX KOIITIB
JUISL OIIATH FOPUIMYHOT JOIOMOTH 3aXHUCHUKA OJICPXKYBaTH TaKy IOMOMOTY
0€30I11aTHO, KOJIM LILOTO BUMAraloTh iHTEPECH NPaBOCYIIs;

d) nonurtyBaTH CBiIKiB OOBHHYBaueHHs 00 BUMarartu, oo ix qomuTaiy,
a TaK0)K BUMaraTH BUKJIMKY 1 JJONHUTY CBIJKIiB 3aXHCTY Ha THX CAaMUX YMOBaX,
110 ¥ CBIJKIB OOBHHYBauCHHS;

€) KO0 BiH HE PO3yMi€ MOBH, SKa BHKOPHCTOBYEThCA B CyIi, abo He
PO3MOBIISIE HETO, — OJIEP)KyBaTH O€30ILUIaTHY JIONIOMOTY Iepekiafada. J{o roro
XK JISUTBHICTD 3aXHCHUKA Y KPIMIHATBHOMY TIpOIIeCi iepeadadae MOKIMBICTh
HOro CIHINKYBaHHS 3 IiZO3pPIOBaHMM, OOBHHYBAaYCHHM, KOH(IIEHIIIHOTO
mobadeHHs, 3yCTpidi B yMOBaX, M0 BHKIIOYAIOTh MOJKIJIHBICTh
MPOCITyXOBYBaHHS UM IIiICTyXOBYBaHHS .

Iig yac moOya0BU e(hEeKTUBHOI Ta CIPABEIIMBOI CUCTEMHU MPABOCY IS
nepen CyIoM IIOCTae MOBIMHE 3aBOaHHS: 3 OJHOTO OOKy, 3a0e3neynTH
peaJbHU 3aXHMCT TpaB OOBHHYBAYCHOI'O Yy CIELIAbHOMY CYZOBOMY
NPOBA/PKEHHI, a 3 IHIIOro OOKYy TapaHTyBaTH [i€BICTh KPUMIHAIBEHOTO
CYJOYMHCTBA LUISIXOM DPO3YMHOTO CKOPOYEHHS CTPOKIB IPOBAKEHHS Ta
onTHUMizalii mporecyansHuX npoueayp’.

[Mopsiiok KpUMiHAIEHOTO MPOBAPKEHHS 32 BiJICYTHOCTI IT1103PIOBAHOTO i
00BHHYBa4YeHOTO, 3TigHO i3 3akoHOM YkpaiHu «[Ipo BHeceHHS 3MiH IO
Kpuminansaoro Ta KprMmiHanbHOTO mNporecyanbHOrO KOAEKCIB YKpaiHu
II0/I0 HEBIZIBOPOTHOCTI MOKapaHHA 3a OKPEMi 3J0YMHH MPOTH OCHOB
HaIlOHAEHOI OE3MeKH, TPOMAICHKOI Oe3IeKH Ta KOPYIIiHHI 3T0YHHM Bif
7 xoBtHs 2014 poky Ne 1689-VII, micra Ha3By cIieIliajibHE IOCYI0BE

posciimyBanHs (in absentia) Ta crienianbHe CyI0BE NPOBAIKEHHS .

* Ilymeiiko 1.0. Y4acTb 3aXUCHUKA Y CTIELialbHOMY Cy0BOMY NPOBa keHHi. KOpumaHuii
HayKOBUH enekTpoHHuid kypHan, 2020, Ne2. DOI: https://doi.org/10.32782/2524-0374/
2020-2/113

¢ Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/
2663-5313/2021.7.13

7 Tpo BHeceHHs 3MiH 10 KpuminanisHoro ta KpuMiHaqbHOrO MpoOLECYalbHOTO KOIEKCIB
VYKpaiHu 100 HEBIJBOPOTHOCTI MOKApPaHHS 3a OKPEMi 3JIOYMHHU MPOTH OCHOB HAIliOHANBHOT
0e3neku, rpoMaJIChbKol Oe3neku Ta KopymnuiiHi 3moynHu. 3akoH Big 07.10.2014 Ne 1689-VIL
URL.https://zakon.rada. gov.ua/ laws/show/1689-18#Text
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Y mpaBoOXOpPOHHIHN MisITFHOCTI YKpaiHU 4acTO TPAIUISIOTHCS BUIAIKH,
KONM 3aBIAaHHSA KPHUMIHAJIFHOTO TIPOBAPKEHHS, BHW3HAYECHI y CTAaTTi 2
KpuminaapHOTO IpoIeCyanbHOTO KOJEKCY YKpaiHu, He peai3yroThcs depes
YXWICHHS 0COOHM BiI SBKM Ha JOCYAOBE po3CiiayBaHHA abo mo cyxmy. Lle
YHEMOXKJIMBIIIOE€ TIPUTSATHEHHA ii 10 BIANOBIZAaIbHOCTI Ta, BiAMOBITHO,
MOpYIIy€e TPHUHOIWON KPUMIHAJIHHOTO TIPOLECY IOJO HEBiIBOPOTHOCTI
MIOKapaHHs, BEpXOBEHCTBA MPaBa, PIBHOCTI IEpe] 3aKOHOM 1 CyIOM TOIIIO.

AXTyaJIbHICTh TEMH 3aXHCTy NpaB OOBHHYBaYCHOTO IIPU CHELiAILHOMY
CyJJOBOMY ITPOBa/DKEHHI B KPUMIHAJIBHOMY IPOIECYaIbHOMY NpaBi YKpaiHu
HaOyBae ocoOnmBOi Bard B yMoBaXx 30poHHOro KOH(IIKTY Ta
MOBHOMAacUITaOHOT BiiHU. Y 1eli epiof AepKaBa CTUKAETHCS 3 HEOOX1THICTIO
ONIEPaTHBHOIO pearyBaHHsS Ha BUMHEHHS OCOOJMBO TSXKKUX 3JIOYHHIB,
30KpeMa 3JI0YMHIB IIPOTH OCHOB HaIliOHAIBHOI O€3MEKH, KHUTTS Ta 340pOB’S
JIFOZIeH, YacTo 3a yMOB BiICYyTHOCTI OOBHHYBAu€HOTO Ha TepuTOopii YKpaiHu
YW B 30HI JOCSIKHOCTI MpaBOCyAns. Y TakHX BHIIAJKaX 3aCTOCOBYETHCS
creliajibHe Cy/10BE MPOBAIKEHHS, 10 I03BOJISE 3A1HCHIOBATH MPUTATHEHHS
JI0 KPpAMiHAJIBHOI BiIIOBIiNaIBEHOCTI 0e3 (hi3HIHOT MPUCYTHOCTI 0COOH.

IMompu siBHI 03HAKM TOTOBHOCTI Ta CIIPOMOXHOCTI YKPaiHCHKOI CyIOBOI
CHUCTEeMHU 3JIHCHIOBaTH IepeciiyBaHHs 3JI0YMHHM, TIOB’sA3aHi 3 BIHHOIO,
HalliOHANBHI CyAM MOXYTb CTHUKATUCS 3 TEBHUMH BHYTPILIHIMHU
oOMexeHHsIMUA. Hacammnepen 11e CTOCYyeThCS AOCTYNy 1O BCTAHOBJICHHX
iI03pIOBaHKX, SKHX pO3IMIYKYIOTh 3a MDKHApOJHI 3JI0YMHH, a TaKOX
00MEKEHNX MOXKJIMBOCTEH YKpalHCHKMX CIIIYMX Yy 30UpaHHI J0Ka3iB, LI0
3HAXOJITHCS Ha OKYNOBAaHUX TEpUTOPisAX, y Pocii um B TpeTix KpaiHax.
JonaTkoBO, OOMEXEHI pecypcH HaliOHAIBHOI CYZOBOi CHCTEMH MOXYTh
BUSIBUTHCS HEIOCTaTHIMU AJIs 3a0e3MedeHHs e()eKTHBHOTO MPOBA/UKEHHS y
BCiX BUMAJIKax MOPYIIEHb MIXKHAPOIHOTO KPUMiHANBHOTO mpaBad. OnHumM i3
MOXJIMBHX BapiaHTIB MOCHJICHHS HAlllOHAJBbHOI CYZOBOI CHCTEMH B YMOBAaxX
MacIiTaOHOTO TepecliTyBaHHS MDKHAPOJHHUX 3JO0YHHIB — TOpAn i3
posrisioM crpaB 'y MixkHapoaHoMy KpuminaneHoMy cyai (MKC) — e
3aMpoOBa/PKCHHS MDKHAPOJHOTO EJIEMEHTAa Y BHIVIAIl  CICIiaJbHOIO
KPUMIiHaJIbHOTO TPUOYHaIly, SIKMH pealli3yeThCsl IUIIXOM CIIelialbHOrO
CYJIOBOT'O NIPOBaKEHHS. Y KOHTEKCTI YKpaiHU Taki MpOINo3uLii BUCYBAJIHCS
HEOJ/IHOPa30BO i Ha HailBUIIOMY piBHI, 30kpema dexepaibHUM MiHICTPOM
3akopJoHHUX crnpaB Himeuunnu, JlepxaBHum aemaptamernTom CIIIA,
MiHicTepcTBOM  3aKOpAOHHUX cnpaB Bemukoi bpuranii Ta HaBiTh
€BpoIeiicbkoI0 KOoMiciero. Ypsajg YKpalHM € aKTUBHUM HPUXWIBHHKOM
CTBOpEHHsI CriellianbHOro TpubyHany 3a manmatom OOH. Moro crpykrypa

8 Grzebyk P., Uczkiewicz D. The Russian-Ukrainian conflict and war crimes. Pilecki
Institute, 2025.
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Morna O HaramyBatm Hanssuyaitni manmatu B cymax Kam0ompki, xoda ms
MOJIENb 3ATUIIAECTECS PEAMETOM MiXKHAPOIHHX IHUCKYCiit’.

VY KOHTEKCTI MOJaNbIIoi €BpoiHTerpamii YKpaiHu Imicias BOEHHHUX MOIIH
aKTyaJbHAM € 3aBIaHHA peOpMyBaHHA Ta YIOCKOHAJICHHS HalllOHAIBHOT
CYZOBOI CHCTEMH, 30KpeMa KpUMiHaJIbHOTO IPOIECYaIbHOT0 3aKOHOAABCTBA.
Ie BuMarae BceOIYHOTO aHANI3Y €BPONEHCHKOTO JOCBIAY OO CIEIiaIbHIX
CYJOBUX TpoLeayp. 3 OIVIsly Ha HallOHaJbHI OCOOIMBOCTI YKpaiHCHKOTO
3aKOHOJIAaBCTBA Ta CYJOYMHCTBA HEOOXiJHO pO3pOOJISATH MAXOAM O
rapMOHi3alil BITYM3HSIHUX NPABOBUX HOPM 13 MDDKHAPOJHHMH CTaHIApTaMH.
[lpn npoMy mNpIOPUTETHUM 3aJMIIA€ThCS 3a0e3leueHHsT mpaB 1 cBoOOn
JIFOJIMHHU SIK OCHOBOIIOJIOXKHOTO MPUHIIMITY HAI[IOHAJIBHOTO Ta MIXXHAPOIHOTO
npasa.

[MutaHHs 3aXUCTy NpaB OOBHHYBAa4YCHOTO IPH CHELiaJbHOMY CYIOBOMY
MpoBaKEeHHI (in absentia) JOCTaTHRO MPEICTABICHE Y BITYM3HSHI I HAYKOBIH
JiTeparypi. 3HAYHUIA BHECOK Yy pO3poOKy i€l TeMH 3MiHCHUIN YKPaiHCBKI
HAYKOBIIl Ta MPAKTHUKH, SIKi BUCBITIIOIOTE Pi3HI aCHEKTH IIPaBOBOTO CTATYCY
00BHHYBAaYeHOTO 3a HOTr0 BIiACYTHOCTI Wil dYac CyIOBOTO PO3TIIIIY.
O. B. KaninnikoB'® 30cepemkyeTbcs Ha aHadizsi rapaHTii mpaB
MiZI03PIOBAHOTO B MEXKaX CICI[IAIbHOTO JOCYI0BOTO PO3CIIiAyBaHHS 3TiTHO 3
Hopmamu KITK Vkpainn. Moro moCTiMKeHHsS MiAKPECTIOE BaKIHBICTh
JOTpUMaHHs OallaHCy MK iHTepecaMH IpaBoCy isl Ta 3a0€3NeUeHHM IpaB
cropin. JI. B. Komepcak!'! Bkasye Ha HeoOXimHICTH BpaxyBaHHsS NPaKTHKH
€Bporneiicbkkoro cyay 3 mpaB JIIOAWHM, 30KpeMa MO0 HAaJIeKHOTO
MOBIIOMJICHHS OOBHHYBAaYeHOTO Ta MOXKIIMBOCTI peali3yBaTH IpaBO Ha
3axucT. CyTTeBHII TEOPETHKO-IPAKTHYHUN BHeCOK 3pobmna O. Bepemax!'?,
sIKa JOCIIPKY€E MIKHApOIHUH JOCBII MPOBAKCHHS in absentia, o T03BOJISE
MOPIBHATH HAI[IOHAIBHI MEXaHI3MHU 3 YCTAJCHUMHU CBITOBUMH IPaKTHKAMH.
BaxmBe 3HaueHHs Mae Takox mparst M. H. Zakerhossein Ta A.-M. De

Brouwer!’, y skili TpoaHami30BaHO pi3Hi IIAXOAM MiKHAPOIHHMX

° Grzebyk P., Uczkiewicz D. The Russian-Ukrainian conflict and war crimes. Pilecki
Institute, 2025.

10 Kaninnikos O.B. T apaHTil MpaB MiO3PIOBAHOTO IIiJl 4ac CHELIaJbHOrO IOCYIOBOTO
poschigyBanHs (in absentia) 3a KIIK VYkpaiuu. HaykoBuii BicHuk HamionansHol akamemii
BHYTpilHix crpas, 2020, Ne2 (115). DOL: https://doi.org/10.33270/01201152.128

! Konepcak JI.B. CreniansHe J0CyI0Be PO3CHiLyBaHHs KPUMiHATBLHEX HPABOMOPYIIEHD Ta
MPaKTHKa €BPONEHCHKOro Cy/y 3 IpaB JItoAnHUA. HaykoBuii BICHUK MyOJiYHOTO Ta MPUBATHOTO
npasa, 2018, Ne4, 1.2. URL: http://nvppp.in.ua/vip/2018/4/tom_2/33.pdf

12 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/2663-
5313/2021.7.13

13 Zakerhossein M. H., De Brouwer A.-M. Diverse Approaches to Total and Partial In
Absentia Trials by International Criminal Tribunals. Criminal Law Forum. 2015. Vol. 26.
P. 181-224. DOL: https://doi.org/10.1007/s10609-015-9257-0
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KpUMiHaJbHUX TPUOYHATIB IO MOBHOTO Ta YaCTKOBOTO PO3TIISAAY CIpaB 3a
BiZcyTHOCTI 06BUHYBaueHOr0. Y CBOIO 4epry, JI. B. Omempuyk'* amamizye
MPOTaMHA  yYKPaiHCHKOTO 3aKOHOJABCTBA, IIO0 PEryJIOE MPOLEAYPY
CIETiaJIbHOTO KPUMIiHAJIFHOTO IPOBAHKEHHS, HATOJIONIYIOUHN Ha MMpodiemMax
HAJIC)KHOTO iHPOPMYBaHHS OOBHHYBA4YE€HOTO PO BiIKPHUTTS KPUMIHAIHHOTO
npoBapkeHHs. 1{ro nosumiro migrpumye i J. [umman'’, skuii akneHTye Ha
HEOOXIMHOCTI IMiATBEp/DKEHHS O00I3HAHOCTI 0COOM MpO KpHMiHAJIbHE
TiepeciIiyBaHH!.

Haykoseus JI. O. Illymeiiko'® npuminge yeary posi 3axucHHKA Y
CHeLiaIbHOMY CY/ZOBOMY IPOBAJDKEHHI, OOIPYHTOBYIOUM BaXKJIUBICTh
3a0e3neueHHs €peKTUBHOT IPABOBOI JOMTOMOTHY HABITh 32 BiJICYTHOCTI CAMOT'O
0OBUHYBa4YECHOTO.

KpiM HaykoBUX mpamp, I JOCHIIKEHHS BHKOPHCTOBYBajacs 1
eKCIepTHa JiTeparypa, 3okpema marepiamn USAID Tta Bepxosroro Cymy
Vkpainm!’, a Takox myOmiKamii Ha Cy4acHHX IIPaBOBHX IHTEpHET-
mwiaThopmax, Takux sk advokatpost.com!®, ski BHCBITIIOIOTH akKTyabHi
aCIIeKTH pealizamii CyJOBHX Ipolenyp in absentia Ha PaKTHIIL.

[ompn HasBHICTH 3HAYHOI KINTBKOCTI HAayKOBHX Mpamb i3 IIi€i TeMmwu,
BiTYyBA€ETHCs MOTPeOa B CHCTEMAaTH30BAHOMY y3arajibHeHHI Matepiany. Came
TOMY B MEXaX JOCII/DKCHHS 3a JOMOMOTOK PI3HHX METOJIB HAyKOBOIO
Mi3HaHHS IPOaHANIi30BaHO, 3TPYNOBAHO M CHUCTEMATHU30BaHO ITOJIOXKEHHS
3aKOHOJIAaBCTBA, HAYKOBI IIJIXOMM Ta MPaKTH4YHI acleKTH peaizarii
CHELiaJIbHOTO CYJJOBOT'O IIPOBAKEHHS.

2. MixxHapoaHuii J0CBiJ cleniajJbHOr0 Cy10BOr0 NPOBAIKEHHS
VY MiKHapOTHOMY KPHMiHAIEHOMY IPAaBOCYIi HMHTAHHS JOIMYCTHMOCTI
CYZOBOr'0 PO3MIISAY 3a BiJICYyTHOCTI OOBHHYBaYE€HOT'O IMOCTAJIO 1€ Ha PaHHIX

4 Omenpuyk JLB. TIpoGneMHi MONOKEHHS HCTHUTYTY CIELIalIbHOrO KPHMIHAJIBHOTO
TIPOBA/DKEHHS B YKpaini. MikHapoJHUIT IOpHINYHUI BiCHUK: aKTyalbHi ITPOOIEeMH CyJacHOCTI
(Teopis Ta npakTuka), 2019, Nel5, 182-191.

'3 IlInmman JT. OGi3HaHICTE MiT03PIOBAHOTO TIPO PO3NOYATE KPUMIHAIBHE MPOBAKEHHS K
000B’s13k0Ba yMOBa JUIsI 3MIfICHEHHS CIIENiaJbHOTO JOCYIOBOTO pO3CiigyBaHHs (in absentia).
[MignpueMHUITBO, TOCMOAapcTBO i mpaBo, 2019, Nel0. DOIL: https://doi.org/10.32849/2663-
5313/2019.10.30

1o Illymeiiko JI.0. YuacTh 3aXHCHMKAa Yy CHEIIaIbHOMY CyJIOBOMY IIPOBaJKEHHI.
IOpunuynuii HaykoBuid enexTpoHHuit xxypHai, 2020, Ne2. DOI: https://doi.org/10.32782/2524-
0374/2020-2/113

"HacTinbHa KHWTa Cy[ui: MaTepiaiu JUls pO3MJIAAy CTpPaB MPO MiKHAPOIHI 3JIOYMHH.
USAID, BepxoBumit Cyn. URL: https:/nsj.gov.ua/ files/1687510022 Mixuapoani%20
3nounun% 20HacrineHa% 20 Kuaura%20 Cymai.pdf

'8 logo mpoueaypu CyHOBOTO PO3INILY B CHELialbHOMY CYJIOBOMY INPOBaKEHHI 3a
BiJICYTHOCTI 00BHHYBa4YEHOTO: in absentia. advokatpost.com, 2024. URL:
https://advokatpost.com/shchodo-protsedury-sudovoho-rozhliadu-v-spetsialnomu-sudovomu-
provadzhenni-za-vidsutnosti-obvynuvachenoho-in-absentia/
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eTamax (GopMyBaHHA MIKHApOMHOI KPUMIHAJIBLHOI — BiJlMOBIAALHOCTI.
[Ipaktnuae 3actocyBaHHS in absentia TOB’s3yIOTh, 30KpeMma, 3
HropuaOep3pkum npouecom mono Maptina bopmana. [Tomanemmii po3BUTOK
MDKHApOIHUX KPUMiHAIBHUX TPHOYHAIIB 3aCBIMYHMB BiACYTHICTH €JHMHOTO
MiAXOMy: OJHI CyIOBi IHCTHTYWii BHXOIOWJIM 3 HEOOXiITHOCTI 0coOHCTOl
MIPUCYTHOCTI OOBHHYBAYCHOTO, iHIII — JOIyCKAald MOBHY ab0 YacCTKOBY
BIJICYTHICTh OCOOM 3a HAasSBHOCTI CHCIIaJbHUX TapaHTii CIpPaBEIIHMBOTO
cyn0Boro posrisay ',

[IpaBo oOBuHyBaueHOro OYTH MNPHCYTHIM Yy CYAOBOMY IHpoLeci B
MDKHApOJHOMY JIOTOBIPHOMY IpaBi 3HAYHOIO Mipoio chopMyBasocs IIif
BIUIMBOM NPaKTHKH HalliOHAIBHHUX TPABOBUX CHCTEM. AHANI3yIOUU ITHTaHHS
CyJIOBOIO po3riisimy in  absentia, cnig 3a3HayuTH  (QyHIAMEHTAIBHY
BIIMIHHICTE MDK WiAXOJaMH Jep)KaB 3arajJbHOTO IIpaBa Ta JepiKaB
KOHTHHEHTAJIFHOTO IIpaBa.

VY  JmepkaBax 3araqbHOrO TMpaBa OPHCAUKLIS CyIdy TpaXuLiiiHO
pO3yMi€eTbCsl SIK pealbHa MOXJIMBICTH CYAUTH KOHKpPETHY 0co0y Ta
3aCTOCOBYBaTH 1O Hei BIANOBiAHY NpaBoBy HOpMy. OTke, K 3araibHe
MIPaBUJIO, FOPUCIUKIIIS BUHHUKAE TOMi, KOMM ocoba (hakTHIHO mepedyBae B
PO3TOPSHKEHHI IPaBOCY IS,

VY nepkaBax KOHTHHEHTAJIILHOTO MpaBa OCHOBHHMH aKIEHT POOWTHCS Ha
MOBHOBA)KEHHI Cy/ly BUPIIIyBaTH IPABOBI MUTAHHS W YXBAJIIOBATH PIillICHHS Y
cnpagi. Came TOMy B TaKMX CHCTEMaXx 3a0YHHU PO3IJISI MOXKE JIOMYCKATHCS
32 YMOBH JIOTPUMaHHS MPOLIECYalbHUX rapaHTiil, Xoua B OKPEMHUX JepKaBax
3abopoHa abo oOMekeHHs in absentia 3aKpiIUTIOIOTBCS OE3MOCEPEeTHBO B
KPUMIHAJIbHOMY  IpOLECyalbHOMY  3aKOHOJABCTBI  4YM  HABITh Y
KOHCTUTYLIIHUX MOJIOKCHHSIX.

IMomampmuii  PO3BUTOK  €BPONCHCHKMX  MIAXOMiB O  3a0YHOTO
NPOBA/DKCHHS 3aCBiYMB, IO JOIMYCTUMICTh CYIOBOI'O pO3IJSAY 32
BIZICYTHOCTI OOBHHYBaYE€HOI'O Ma€ PO3TILIAATHCS SK BHHATOK 13 3araJIbHOIO
mpaBuja OCOOMCTOI ydyacTi ocobu y mporeci. Takuii BUHATOK MOXe OyTH
BUITPABIAHUM JIUIIIE 32 HASSBHOCTI HAJICKHOTO MOBIAOMIICHHS, JOOPOBIIBHOT
BIZIMOBH BiJl yuacTi abo JOBEJIEHOr0 YXWJICHHS BiJl PABOCY IS, @ TAKOXK 3a
YMOBH 000B’13KOBOi ydacTi 3axucuuka?’,

PosrisiHeMo  cydacHuii  €BpormeWchkuil  mocBim. Hacammepenm  ciifg
MAKPECIUTH, 1IN0 TeBHI QopMu cymoBoro po3riasay in  absentia
JIOIYCKAlOThCSl y KpaiHax 000X IMpaBOBHX CHCTEM Ta B PI3HUX MOJAEIAX

19 Zakerhossein M. H., De Brouwer A.-M. Diverse Approaches to Total and Partial In
Absentia Trials by International Criminal Tribunals. Criminal Law Forum. 2015. Vol. 26.
P. 181-224. DOL: https://doi.org/10.1007/s10609-015-9257-0

2 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/2663-
5313/2021.7.13
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KpUMIHAJbHOTO TIpOIeCY — IHKBI3WIIAHINA, 3MaraipHId 1 3MimaHii.
BimMmiHHICTE TONSTae TEepeBaXHO Yy IACTaBaX 3aCTOCYBAaHHS TaKOTO
MIPOBA/DKCHHS, TPOIECYAIbHUX OOMEXCHHSAX 1 TapaHTiaxX Meperisimy
pimeHHs. 3aranoM iHCTUTYT 3209HOTO CYAOBOTO PO3IIISAY 3aCTOCOBYETHCS Y
Opanmii, Ieinapii, Hanii, EcTonii, Benmukiit bpuranii Ta iHmmx nepxasax,
MpoTe HOro JOMyCTUMICTh 3aBKOU TOB’SI3yETBCA 3  HEOOXITHICTIO
3abe3MeuenHs MpaBa Ha cHpaBeuMBui cyn®'. PosmisHeMO 0coGIMBOCTI
3aCTOCYBaHHS CIELIATFHOTO CyI0BOr0 MPOBaKeHHs y Kpainax €C.

Tabmuns 1
IIpakTHKa 3204YHOI0 CY10BOI0 po3riisiay y kpainax €C

Kpaina Oc00611BOCTI 32CTOCYBaHHS 3204HOI0 CYI0BOTO PO3IISIAY

3a04HMI PO3IIIAL IOMYCKAETHCS WOA0 Oy1b-5IKOT 0COOH, SIKa HAJIEHKHO
OpaHiist MOBiJJOMJICHA PO Ty 1 MiCLie CYJJOBOTO 3aCi/laHHs, alie He 3'IBUlacs B
MPU3HAYCHUIA Yac y CIpaBax Ipo 3JI0YMHU Ta NPABOIOPYLICHHS

ITpucyTHICTS 0OBHHYBAUSHOTO Ha CyJIi He 000B's13K0Ba. SIKIIO
00OBHHYBa4Y€HHUI HAJIS)KHO TTOBITOMIICHUI, ajie He 3'IBUBCS 200 ITOBITOMUB IIPO
CBOIO HESIBKY (3 MPOXAHHSM PO BiIKIaJCHHS, TUCbMOBHI 3aXHCT YU MOBAXKHI
MIPUYHHHM), CIIPaBa PO3MIISIAETECS 3a04H0. OOBHHYBaYECHHIT MOXKE OCKAPIKUTH
pILIEHHS MUIIXOM HOJaHHS IIPOTECTY, IICsI YOI TOH caMumil Cy I neperisaae
CIIpaBy 3aHOBO

Hinepnanan

OO6BHHYBa4YeHHIT B3araji He 3000B's13aHU#T 3'IBIATHCS 10 Cyay. 3a HOro
Hanis BIZICYTHOCTI HOT0 IHTEPECH MOKE MPEICTABIATH 3aXUCHHK, SKIIO PUIHHHI
HESIBKH € TIOBOKHIMHI

3a09HHH PO3TIIAA IOITYCKAETHCS IOAO0 Oy Ib-51K01 0COOH, OTHAK SKIIO 11
Itanis BIJICYTHICTb MOSICHIOETHCS MOBAYKHUMH MPUYMHAMH, CIIPaBa BiJKJIaIa€ThCS
200 He PO3IIsIIA€ThCS

Tpumimka: cucmemamuz06ano aemopom Ha 0CHO8I docriodicenns™.

OcobsuBy yBary, Ha Haily IyMKYy, BapTO MNPHIUIATH MOCBixy Itaii.
3aKOHO/IaBCTBOM L€ eprkaBu nependaueHo TpH pi3Hi CUTYyallil, 0B’ s13aHi 3
BIZICYTHICTIO OOBHMHYBAu€HOTO Y CYJOBOMY IIPOILECi, SIKI pPeryJorThCs
KpPHUMiHAJIbHUM TPOLIECYabHUM 3aKOHOIABCTBOM KpalHH.

Curyamis 1. Contumacia / absentia — ocoba He MPUCYTHSA Y CYyIOBOMY
3aciJjaHHi, Xo4a i OyJI0 BUKIHKaHO 0COOMCTO ab0 iHIINM HAJICKHUM YHHOM
MIOBIZIOMJIEHO TIPO JaTy Ta Miclie CyI0BOTO po3rsiay. Po3pi3HSIOTE:

2! Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/2663-
5313/2021.7.13

22 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
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— Ocobuctuii BHKIMK — ocoba Oe3mocepeiHbO OTpUMana CyJIOBY
MOBICTKY Ta YCBIIOMIIIOE, MIO0 TPOTH Hel 3AIHCHIOETBCA KpHUMiHAIbHE
MIPOBAKCHHS.

— Ilpesymmmis 06i3HaHOCTI TPO Tpomec — cyAoBa MoOBicTka Oyna
mepefaHa 4depe3 ONM3BKUX POAWYIB, poOOTOHaBHiB ab0 MiCIeBi OpraHu
BIAIIH.

Curyauis 2. Assenza al processo — 00BHHYBa4€HHH JOOPOBIIBHO BUPILIYE
He OyTH NPHUCYTHIM y Cyai, Xo4a OyB HaJeKHUM YMHOM BHKJIHMKAaHUH. SIKII0
00BHMHYBa4YCHHH TIepeOyBae y MiCIli HECBOOOAU 1 BiIMOBIISIETHCS BiJ] y4acTi,
CyIOBHH ITPOIIEC MOKE TPUBATH 0€3 HHOTO0, a HOTO aJIBOKAT JIi€ BiJ HOTO IMEHI.

Curyauis 3. Legittimo impedimento — oOBHHYBa4YeHUI HEe MOXe OyTH
MIPUCYTHIM 4epe3 0OCTaBHHM, IO HE 3ajeXaTh Bij Horo Boii (HampHKIan,
(dopc-mMaxop, HarajdpHI 00CTaBUHM a0O0 iHIII 3aKOHHI NPUYHHHU). Y TaKOMY
BHMIA/JKy TPOIIEC BiKIAIAETHCA 10 yCYHEHHS Bi/ITOBIAHOT mepenkom?,

B oxpemux nepkaBax €Bpomm Ta MOCTPaISIHCHKOTO MPAaBOBOTO MPOCTOPY
IHCTUTYT CICIlabHOTO CYIOBOTO TPOBADKCHHS Ma€ pPI3HUH  CTYIIiHb
HOpPMaTHBHOI po3pobeHocTi. CHCTeMaTH3yeMO KITIOUOBI MOJIOKEHHS Y Ta0L. 2.

V3aranpHIOIOYM  TMpaBWIa MHPOBEACHHS  CHEUIABHOTO  CYZOBOTO
npoBa pKeHHs (in absentia) y kpaiHax €BpoOIH, CJ1iJ] 3a3HAYUTH, IO B CyJIOBii
NpakTHLi c¢hOPMyBaIHCS MEBHI PUHIMIH, SIKi BU3HAYAIOTh JOIYCTUMICTh Ta
YMOBH 3aCTOCYBaHHsI L€l poueaypH.

Ipunyun 1. JloTpuMaHHs MpaBa Ha CIIPAaBEUIMBUI Cya Ta HEOOXiTHICTH
3abe3nedeHHss 0cOOMCTOI MPHUCYTHOCTI OOBHHYBayeHOro abo, y pasi Horo
BIZICYyTHOCTi, HAaJIE)KHOTO TIOBIJIOMJIEHHS TpO CynoBHil mpouec. [Ipaktuka
€BpoIeiicEKOTO Cyay 3 IpaB JronuHu y cupasax Colozza v. Italy ma Sejdovic
v. [taly migkpecmioe, IO CyIOBI TPOBa/KEeHHS O€3 MMiITBepIKECHHS
HaJIe)KHOTO TOBIOMJICHHS OOBHHYBadeHOTO € TIOPYLICHHSIM CTaTTi 6
€Bporneiicbkoi KOHBEHIIIT 3 IPaB JIFOIMHH.

[puamun 2. 3a0e3neyeHHs aKTHBHOI y4acTi OOBHHYBa4eHOTO, HABITh
Ko (iznvHa NpUCYTHICTh HeMoxuBa. e minrBepmxye cripasa Stanford v.
UK, y sKili CyJ akKIEeHTyBaB Ha BaXJIMBOCTI peagbHOI Ta e()EKTHUBHOI
MOJJIMBOCTI y4acTi OOBHHYBAa4€HOro y CyaoBoMy po3ridi. Kpim Toro,
00OB’SI3KOBUM €JIEMEHTOM TaKHX IPOLECIB € TPEJICTaBHUIITBO IHTEPECiB
OOBUHYBAa4YEHOTO aJBOKATOM, IO HPOCTEKYETHCS, 30KpeMa, y MNpPaKTHII
HropubGep3pkoro mporecy (crmpasa Maprina bopmana) Ta y cnpasi MH-17 y
Hinepnannax. BogHowyac HaBiTh 32 yMOBM Y4YacTi aJiBOKaTa IpoliecyajbHe
CTaHOBHILE BiJICyTHROIO OOBHMHYBAaYEHOTO 3aJIMIIAETHCS CYTTEBO CJIAOIINM
MIOPIBHSHO 3 0c00aMH, SIKi OepyTh y4acThb Y CyI0BOMY PO3TIIsi/li OCOOHCTO.

2 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/2663-
5313/2021.7.13
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Tab6mums 2
IpakTHKa 3204HOT0 CY/10BOT0 PO3IJIsi/ly B OKPEMHUX JiepiKaBax
€Bponu Ta NOCTPA/ASIHCHKOr0 MPABOBOI0 MPOCTOPY

Kpaina Oc06.11BOCTI 32CTOCYBaHHS 3204HOI0 CYI0BOT0 PO3IISY

CynoBuii po3riisi 3204HO JOMYCKAEThCS Y BUMAAKax, kouu: OOBUHYBaueHHI
YXHWISEThCS Bifl SIBKU 110 cyay; OOBHHYBaueHHH, epeOyBaloyH i BapToIo,
Monnosa BiZIMOBIISIETHCS 3’ IBUTHCS JI0 CYAy, IO MiATBEPUKEHO 3axucHUKOM; CrpaBa
CTOCY€TBCSI HE3HAUHUX 3JI0YHHIB, i 00BUHYBAUCHHUI BUCIIOBIIIOE Oa)KaHH
CYJIOBOT'O po3riisity 6e3 #oro yyacti

JIommycKaeThCst 3a09HMI PO3TIIS Y CIIPaBax Mmpo 3JI0YHHA HEBEITHKOI 200
cepeIHbO1 TSHKKOCTI 3a IHILIaTHBOIO caMoro 00BuHyBaueHoro. l1lomo TsHkkux ta
0COOIMBO TSDKKHX 3JIOYHHIB — JIMILE Y BUHATKOBHX BHIIAKAX (SKIO
0o0BHHYyBaueHHUIT TepedyBae 3a KOPIOHOM 1 YXUIISIETECS BiX cymy Ta He OyB
MPUTATHYTHH [0 BiNIOBIIAJbHOCTI 32 LI} 3J0YMH B iHIIIN KpaiHi)

Pociiicbka
Denepartis

IMepenbavae MOXKIMBICTh IPOBEACHHS HOCYAOBOIO PO3CIIiTyBaHHS 3209HO.
bomrapis Oco0uHBICTIO € 000B’SI3K0BA y4acTh 3aXMCHUKA HA BCIX €Talax TaKkoro
POBAKCHHS

3a09HHUH PO3IIIS MOXKIIMBHI EPEBAXKHO II0J0 3JI0YUHIB MPOTH JIFOSTHOCTI,
BIHICEKOBHX 3JI0YHHIB Ta TEPOPH3MY; CIIIUMH CyIs1 YXBAIIIOE PILLIEHHS PO
BU3HAHHS 0COOH ITiJ03PIOBAHOI0 6€3 OKPEMOT0 PIllleHHS PO 3a04HE
Ppo3citiryBaHHS; 000B’I3K0OBa y4acTh 3aXHCHHUKA; IiTO3PIOBAHUH OTPUMY€E
0OBHHYBAJIBHHMIT KT, y TOMY YHCJIi OIITOO a0 yepe3 Mi>KHapoIHe
CiBpOOITHHIITBO.

JIutBa

3a09HMI PO3IIIAN IOITYCKAETECA K BUHATOK, SIKIIO OOBUHYBaueHHit: 1) OyB
BUJIAJICHHH 3 MOPYIICHHS TOPSAKY; 2) nepefyBae 3a KOPAOHOM 1 yXHUISETHCS
Ecrownis BiJl Cyay; 3) micist AONMTY B Cy/i ONMHUBCA Y CTaHi, IKHI YHEMOKIIHBITIOE
y4acTh; 4) HOro JJocTaBKa JIo CyJIy CKJIaJ(Ha, i BiH MOTOMKYEThCS OpaTH y4acTh y
(opmari ay1ioBi3yallbHOTO 3B’ S3KY.

Iepenbavyae MOKIMBICTD IOCYJOBOTO PO3CIIiyBaHHS 3204HO, X04a JIeTall
Yexis PperyJTIoBaHHs 3HAYHO MEHII PO3KPUTI, HiXK B iHINNX KpaiHaX, i MAlOTh CITiIBHI
pucH 3 poueayporo YKpaiHu 100 000B'I3K0BOT yyacTi 3aXUCHUKA

TIpumimxa: cucmemamu3o8ano agmopom Ha OCHOGI*™.

Y  npakTHni  Ccreniali3oBaHMX — MDKHApOJHUX  CYZiB, 30Kpema
CneuiansHoro tpubyHany anst Jlisany (STL) ta CneuianibHoro cymy st
Chreppa-Jleone (SCSL), chopmyBaBes miaxiz, 3a IKOTo J0OPOBUIbHA BiIMOBA
00BHMHYBAaYCHOTO Bifl Y4aCTi y MPOLECi MOXKE PO3TIIAATHCS SIK MiCTaBa st
MPOBEACHHS CYyJOBOrO po3rsimy in absentia. BogHowac Takwii Imimxin
3aJIMIIAETHCS JUCKYCIHUM 13 MOTIIALy TOTPUMaHHS IpaB toguHn. OKpeMo
CIIiJT BpaXOBYBaTH U MOJITHYHUHA KOHTEKCT PE30HAHCHUX CIIPaB, HAIIPUKIIAL
mporecy monao 30urtsa peiicy MH-17, mo Moke BIUTMBaTH Ha CYCIIUIBHE
CIPUAHSITTS HEUTPATHHOCTI CyIOBOTO IIPOIIECY.

2% Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/
2663-5313/2021.7.13
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Tabmuus 3

Oco001MBOCTI cHeliaJJLHOI0 CYI0BOr0 MPOBATKEHHS
B pi3HHMX KpaiHax Ta cmpaBax

Kpaina/opraun

Cynosa crpaBa

Oc0011BOCTI CHIeNiaIbHOTO CY10BOr0
nposaaxeHHs (in absentia)

ITanama (Komirer 3
npas moxuan OOH)

Dieter Wolf'v.
Panama

CyJ1 HaroJocuB Ha 3HAUCHHI PiBHOCTI Ta
3MaraiabHOCTI CTOPIH, SIKi CKIaTHO 3a0€3IeUnTH
6e3 0coOHCTOI IPUCYTHOCTI OOBUHYBAYECHOTO;
ITi/IX11 € KPUTHYHHM JI0 in absentia

Iranis (€Bponeichkuii
CYZ 3 IPaB JIIOIHH)

Sejdovic v. Italy

IpoBamkenHs in absentia 6e3 qokasiB
HAaJIE)KHOTO MMOBIIOMIICHHS MiACYAHOTO
nopymye ct. 6 €KI1JI (mpaBo Ha cpaBe IUBHH
cyn)

Itanis (€Bponeicbkuit
Cy/[ 3 IPaB JIIOJJUHH)

Colozza v. Italy

Cyn Bumitymauus c1. 6 €KILI sk Taky, mo
nepenbavac MpaBo 0COOUCTOT PHCYTHOCTI
00BHHYBa4YEHOT0, X04a MPSIMOi 3a00POHH in
absentia Hemae

Benuka Bpuranis
(E€Bpomnelcekuii cyn 3
TIpaB JIIOJIMHH)

Stanford v. UK

IIpaBo 0OBHHYBAYCHOIO HE JHIIE Oy TH
MPHUCYTHIM, aje i e(heKTHBHO Ta aKTHBHO OpaTu
y4acTh y MpOLECi BUSHAHO HEBiq'€MHOIO
YACTHHOIO TIpaBa Ha CIIpaBeUIMBHH cy[1 (CT. 6
€KI), xoua npamoi saboponu in absentia
HeMae

Mi>kHaponHuit
BilicbKOBHI TPHOYHAI
(IMT)

CrpaBa
Maprina
bopmana
(HropuOep3bkuii
nporec)

Bopmana cymnu in absentia Ta 3acy My J10
cMepTHOI Kapu. MoMmy 6y1o mpusHaueHo
aJIBOKaTa, SIKMil 3aXHIIaB iHTEPECH BiZICyTHBOTO
00BHHYBAa4Y€HOT'0, OHAK TIPOLECYAIbHE
CTAaHOBHUILE BiZICYyTHHOT 0COOH 3aJTMIIATIOCS
CITabIINM MOPiBHSHO 3 IPHUCYTHIMI

T ICY THUMU

Hinepnann

Ipouec mono
30uTTA peiicy
MH-17 (2022)

[MpoBamkenHs in absentia y crisibHOMY TpoIieci
IITBEPANIIO CKIIAHICTh 3a0€3IIeUeHHS PIBHOTO
IPOIIECYaTbHOTO CTAHOBHINA BiICYyTHHOIO
00BHHYBAa4YE€HOT'0 MOPIBHIHO 3 IPUCYTHIMU
ocobamu

Tpumimka: cucmemMamuz06ano asmopom Ha 0CHOGI>.

% Zakerhossein M. H., De Brouwer A.-M. Diverse Approaches to Total and Partial In
Absentia Trials by International Criminal Tribunals. Criminal Law Forum. 2015. Vol. 26.
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Tab6muusg 4

CyuacHi mizxoau 10 3aXucTy NpaB 00BUHYBA4€eHOI0
MPH crenialbHOMY CYA0BOMY NMPOBATKeHHi

Cyn/TpudyHnan

Cnpasa

OcobauBocTi cy1oBoro po3rasiay in absentia

ICTY (Mixuapogauii

DopmMaibHO CyI0BI PO3rJIsLaM in absentia He
nependavancs. Boxxouac IIpasuio 61

TpubyHan as Prosecutor v. ) )
KOJMIHBOT Blaskic JIO3BOJISUIO OTOJIOLICHHSI Ta OLIHKY J0Ka3iB 3a
IOrocuasii) BIJICyTHOCTI 0OBHHYBau€HOT0, 1110 CTBOPIOBAJIO
HaONIMKeHy 710 in absentia npouecyajibHy MOJIENIb
Prosecutor v Cyn HamaraBcsi MPOBECTH OKpeMi 3acigaHHs 6e3
* | mpucyTHOCTI MijomeBHyYa 3 OIJIsAy Ha CTaH HOro
ICTY Slobodan pHcy , Ty
Milogevié¢ 3II0POB’s1, 10 BUKJIMKAJIO AUCKYCI 11010

3aKOHHOCTI TAKOr0 PillICHHSI

Prosecutor v.

SCSL (Creuiansauit Sesay, BU3HABATH IOPUCHKILIIO SIK J0OPOBIIEHY

cyx ms Ceeppa- Kallon and BIZIMOBY Bif mpaBa OyTH IPUCYTHIM, IO

Jleone) Gbao (RUF BUKJIMKAJIO CEPHO3HI MUTAHHSI 11010 3aKOHHOCTI
case) TaKOT'O TPAKTyBaHHS

Cyn iHTepIpeTyBaB BiIMOBY OOBHHYBaU4CHOTO

ECCC (HapzBuuaiini
Hajnat y cyaax
Kambomxi)

Prosecutor v.

Ieng Sari

Tlomnpu 3aranbHe HECIPUHHATTS TIOBHOTO
CYJIOBOT'O pO3ryIsiay in absentia, okpeMi
npoLeCyasIbHi Aii MPOBOAMIKCS 38 BiICYTHOCTI
00OBHHYBA4EHOTO Yepe3 Crenudiky oprasizanii
[POBAJUKCHHS

STL (CneuianbHuit

Prosecutor v.

Creuianpauit Tpubynan ais JliBany opsiMo
nepeadavunuB MOXKIHBICT CYA0BOTO PO3TILIAY in
absentia y cTaTyTi: y pa3i nMCbMOBOI BiZIMOBH

TpUOyHaI st Ayyash and 00OBHHYBAYEHOTO BiJ y4acTi, HeepeaHHs HOro
JliBany) others JIepKaBoOI0 200 HEMOKJIMBOCTI BCTAHOBUTH HOTO
MiCIIe3HaXOUKEHHS TICIISI BYKUTTS BCIX PO3YMHHUX
3aX0/iB
Cy/1 BU3HaB NPUCYTHICTh OOBUHYBAaYE€HOT O Ha
Prosecutor v. | mpomeci He JIMIIe IPaBOM, a i 000B’sI3KOM, aie
MKC Kenyatta Ta 3r0)19M JIOMYCTUB BiJICYTHICTB Iijl 4ac OKpCMI/I).("
Prosecutor v. | erarmiB MPOBaIKEHHS, 10 CIPHINHHIIO TUCKYCIl
Ruto o0 6anaHcy MiX IPaBOM Ha IPUCYTHICTS i
e(EeKTUBHICTIO IPaBOCY IS
Cyu1st HOCTAaHOBHB MPHMYCOBO JJOCTABUTH
0OBHHYBAYEHOTO, SIKUH BiZIMOBUBCS OyTH
Prosecutor v. .
ICTY MIPHUCYTHIM, 30KpeMa MOCHJIAIOuUCh Ha CTaH

Mucic et al.

310poB’sL. Lle pimeHHs 3a3HaI0 KPUTHKH K
HEJIOCTaTHBO OOTPYHTOBAaHE

Tpumimka: cucmemamuzo6ano aemopom Ha ocHo8i docriodicenns’.

26 Zakerhossein M. H., De Brouwer A.-M. Diverse Approaches to Total and Partial In
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3. OcobauBoCTi cieniaIbHOT0 CyI0BOr0o MPOBAIKEeHHS B YKpaiHi

B VYkpaini MOXIHBICTE PO3MIIALY KPHUMiHAJIHHOI CIpaBH 3a BiICYTHOCTI
migcyaHOTo Oyia mepexbadeHa me KpuMmiHampHO-TIponecyaIbHIM KOJIEKCOM
1960 poky, 30KkpemMa y BHIIaAKax, KOIH ocoba mepedyBaia 3a MeXaMU
VYkpaiau Ta yxwsuiacs Bif aBkH 10 cyay (4. 1 cr. 262). Ilicns npuitHATTS
gypHHOTO KpUMIHATBHOTO TPOLECYadbHOTO KOJCKCY YKpaiHH iHCTUTYT
3a04YHOTO  pO3IJISITy HAOyB  OUIBII  NETali30BAHOTO  HOPMATHBHOT'O
perymoBanHs 'y (OpMi CHELIALHOTO JOCYIOBOTO PO3CIIAyBaHHS Ta
CICIIaIbHOTO CYA0BOTO MpOBakeHHsA. Bimmosimuo g0 4. 3 cr. 323 KIIK
VYkpaiHu creuianbHe cyaoBe NpoBaJukeHHs (in absentia), ToOTO cynoBuit
PO3IIIsT KPUMIHAIBHOTO MPOBAJKEHHS 32 BIICYTHOCTI OOBHHYBaueHOTO, HE
Moe OyTH 3aCTOCOBaHE JI0 TAKUX Kareropiit ocio:

1. HenoBHoIIiTHI 0cO0H, HE3aJEKHO BiJ] XapaKTepy 3JII0UYNHY YU MicIs IX
nepeOyBaHHS.

2. Oco0wu, sKi HE IEPEXOBYIOTHCS 3 METOI YXWJICHHS BiJ] KPAMiHAIBHOT
BiNOBiJAIEHOCTI, 30KpeMa Ti, XTO He MepedyBae Ha THMYACOBO OKYIOBaHIH
Tepuropii Ykpainu abo Ha TepuTopii nepxkasu, BU3HaHOT BepxoBHOoM0 Panoro
VYkpaiHu Aep’KaBoO-arpecopoM, a TaKOXK OCOOM, SKHX HE OTOJIOIIEHO B
MIXKHAPOHUHA PO3IIYK.

3. OcoOu, CTOCOBHO SIKMX HE MPHUUMAIIOCs PIlIEHHs PO Nepenavdy A
00MiHy K BiiCbKOBOIIOJIOHEHHX, 200 AKIIO Takuil 0OMiH He BinOyBcsa?’.

IoBHOMITTS 0coOu. OfHI€I0 3 rapaHTii MpaB MiJO3PIOBAHOTO Y MEXax
CIICIIaIbHOTO JTOCYZIOBOTO PO3CIIyBaHHS € TIOJO0XKEHHS YaCTHHH IPYroi
crarti 297" KIIK Vkpainm, ske mpsamMo 3a00pOHSE MPOBEICHHS TaKOTO
po3CIigyBaHHS IIOAO HEMOBHONITHIX oci0. Lle momokeHHs BigmoBigae
MDKHApOIHUM 3000B’SI3aHHAM YKpaiHH, 3aKpIilUICHUM Y paTH(iKoBaHUX
MDKHapOIHHX JOroBopax, 30kpema Konenrii OOH mpo mpaBa quTHHE Bif
20 mucromana 1989 poky, MinimansHIX cTaHgapTHUX mpaBmwiax OOH momo
3IIACHEHHS MPaBOCYAIS CTOCOBHO HETIOBHOMITHIX («[IeKiHCHKIX MpaBHIIax»)
Bix 29 nuctomnana 1985 poky, a TakokK MpakTHIli EBPONEHCHKOTO Cy 1y 3 IPaB
moauad. KpiM Toro, 3a3HadeHe MOJIOKCHHS y3rOKYy€eThCsl 31 cTartero 484
KIIK VYkpainu, sika BU3Ha4ae OCOOJIMBOCTI KPUMIHAIBHOTO MPOBAKEHHS
CTOCOBHO 0ci0, siki He ocsrau 18-piuHoro Biky. 3riJJHO 3 HElO, yCi Y4aCHUKU
KPUMIiHaJIBLHOTO MPOLECY — CIIAYHUNA, TPOKYPOP, CINIIUUI Cynas, Cy/ Ta iHIi
— 3000B’s13aHi 31MCHIOBATH MPOIECYaNIbHI il TAKUM YUHOM, MO0 sSTKOMOTa
MEHIIIe NOPYIIYBaTH 3BUYHHH CIIOCIO JKUTTS HEIIOBHOJIITHHOTO, BPaXOBYIOUH
Horo BiK, NCUXOJIOTIYHUM CTaH Ta iHII OCOOJMBOCTI pO3BHTKY. BomHowac
BOHM IIOBHHHI B)XMBaTH BCIX MOXJIMBHX 3aXOJiB s 3ano0iraHHs

¥ HacrinbHa KHHTA CyMfi: MaTepiaju Ui PO3IMIALy CHpaB MPO MiKHAPOMHI 3JIOYMHH.
USAID, Bepxosumit Cyxn. URL: https:/nsj.gov.ua/ files/1687510022MixuHapoani%20
3nounan%20Hactinera%20 Kanra%?20 Cymni.pdf
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HETaTMBHOMY BIUIMBY Ha HEMOBHOJITHIO oco0y. Takum dmHOM, 3a00pOoHa
MIPOBEACHHS CIEIiaIbHOTO TOCYAOBOTO PO3CIIiAyBaHHSI IIOI0 HEIIOBHOIITHIX
BHKOHY€E BJIMBY (PYHKIIIIO IIPAaBOBOTO 3aXUCTY BPa3JIMBOI KaTeropii ocid ta
BiJINIOBiZa€ K HAIIOHAJBFHIM, TaK i MDKHAPOJIHAM CTAaHAAPTaM.

Mixnapoaauit abo nepxasHui posmryk. llle oqHy mOTeHIIHHY rapaHTiio
IIPaB Mi03PIOBAHOTO B MEXaX KPUMIHAIBHOTO NPOBAIKEHHS 3aKOHOJABEIb
3akpinuB y uactudi nepmiit crarri 297' KIIK VYkpainu. 3rigHo 3 miero
HOPMOIO, OJIHIEI0 3 OOOB’SI3KOBMX YMOB JUI IIOYaTKy CHELialbHOTO
JOCYTIOBOTO  PO3CIiTyBaHHS € (haKT OrOJIOIICHHS IiJI03PIOBAHOTO B
MDKIEp)KaBHUH Ta/ab0 MDKXHApOJHHH po3IIyK. Y CBOIO uepry, crarts 2972
KIIK Ykpainu nepenbauae, o B KJIOMOTAHHI PO 31HCHEHHS CHENiaIbHOTO
JIOCYITOBOTO PO3CJIiyBaHHS MarOTh OYTH HaBEJCHI BiJOMOCTI PO T€, IIO
0co0y OToJIONIEHO B OJIMH 13 3a3HAYE€HHX BUAIB po3IIyKy. [IpoTe Ha mpakTui
MDXKIEp)KaBHHUHA pO3IITYK Hapasi He 3AIHCHIOETHCS, IO 3aTUIIAE MIXKHAPOTHUH
PO3BIIYK €JMHOIO PEAIbHOIO MiJCTaBOIO.

Pazom i3 TuM, TOHATTS «MiKHapomHUi po3myk» y unHHOMYy KIIK
VkpaiHu, a TakoX Yy MiJ3aKOHHHX HOPMAaTHUBHO-TIPABOBHX aKTaX, HE
Bu3HaueHe. lle mopomKye mpaBoBYy HEBH3HAYCHICTh, BHACIIIOK YOTO CyIU
MO-PI3HOMY TPaKTYIOTb MOMEHT, i3 SIKOTO 0CO0Y BBa)KalOTh OTOJIOLICHOIO B
MDKHapOJHUH po3uryk. Taka cuTyalis CTBOPIOE PU3UKH MOPYIISHHS Mpas i
3aKOHHUX 1HTEPECIB I1i/103pIOBAHOTO.

Y 1paB03acTOCOBHIHN NPAKTUIL CKJIAKCS Bl OCHOBHI MO3MLIIT 11010 ILOTO
MUTaHHA. 3TiAHO 3 MEPILIOI0 MO3ULIEI0, €MHAM HOPMAaTHBHUM aKTOM, SKHUH
PETyIIoe MDKHAPOIHUN PO3IIYK, € [HCTPYKIIS PO MOPSIIOK BUKOPHCTaHHS
IIPaBOOXOPOHHUMH OpraHaMH MOXKJIMBOcTel HallioHalbHOTO HEHTpPanbHOTO
Oropo IHTepmony B YkpaiHi B MONEpPEIKEHHI, PO3KPUTTI Ta PO3CIiAyBaHHI
3NIOYMHIB, 3aTBepPKeHa HakazoM Bifg 9 ciuas 1997 poky Ne 3/1/2/5/2/2.
BignmoBimHo mo0 miei IHCTpyKmii, MIKHApOAHUIH pO3MIYK 3IiHCHIOETHCS
BUKIIIOYHO yepe3 KaHau [Hrepriony. ToMy cama no co0i mocTaHoBa CIlid0ro
a00 MpOKypopa MPO OTrOJIOIICHHS 0CO0M B MIKHAPOIHHUI pO3IIyK, 03
(dakTHuHOTrO 3BepHEHHsI 10 HarioHaisHOro HeHTpaIbHOro 0ropo IHTepmoy
11 6e3 0(iliHHOTO MOUTHUPEHHS JaHUX Yepe3 HOro KaHaIu, HE MOXKE BBAXKATHCS
HiATBEPKEHHAM TOTO, 10 0c00a nepedyBac B MiXKHAPOIHOMY PO3IIYKY>S,

[Hma no3uuist 6a3yeTbesi Ha OykBambHOMY TiymadeHHI yuHHOro KITK
VYkpainu, SKUil HE MICTHTh YiTKOi BUMOTH IOJO TOTO, SKi caMe JIOKa3H

% Ipo 3aTBepwKeHHs [HCTPYKLi PO TIOPAIOK BUKOPUCTAHHSI IPABOOXOPOHHMMH OPraHaMK
VYkpainu indopmaniitnoi cuctemu Mi>kHapoIHOT opraHizauii KpUMiHaIbHOT mominii — [HTepmo.
Haka3z MinicrepctBa BHyTpilmHIX crnpaB Ykpainu, Odgicy TeHepanbHOro MpoKypopa,
HarionansHOTO aHTHKOpYMiitHOTO Oropo Ykpainu, Ciyx6u Oesnekn Ykpainu, JlepixaBHOTO
Oropo posciigyBanb, MiHicTepcTBa (inaHciB Ykpainu, MiHicTepcTBa rOCTHLIT YKpaiHU Bif
17.08.2020  Ne  613/380/93/228/414/510/2801/5. URL. https://zakon.rada.gov.ua/
laws/show/z0849-20#Text
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MOBUHHI TMiATBEp/pKyBaTH (dakT TmnepeOyBaHHI 0COOM B pO3IIYKY —
JepKaBHOMY, MDXKIEP)KaBHOMY UM MXKHapOIHOMY. TOMY BiIIOBiTHO A0 i€l
TOYKH 30pY, AOCTATHO BUHECEHHS CJII9NM a00 MPOKYPOPOM IIOCTAHOBH ITPO
OTOJIOIIICHHS O0COOM B MUIKHApOAHUH pO3MYK, 1 XOOHHUX JJOJAaTKOBHX
JOKYMEHTIB, TaKUX fK J0BiaKa IHTepromy abo Butsr 3 #oro 6asm, KIIK
VYkpaiHu He BUMarae.

VYHac/iIoK HasgBHOI IMPaBOBOI MPOTAJIMHHM ILIOAO YiTKOTO BU3HAYEHHS
MOMEHTY, 3 SIKOTO 0c00a BBa)KA€THCS OTOJIOIICHOIO B PO3LIYK, IapaHTid,
3akpimieHa B yactuHi nepuiit crarti 297" KIIK Ykpainu, He TOBHOIO Mipoto
BUKOHY€ (YHKIIIO 3aXMCTy TMpaB IMiJ03PIOBAHOTO Y KPHMiHAJIHHOMY
MPOBAKCHHI in absentia. BicyTHICTh €IMHOTO MigXOMy A0 MiATBEPIKCHHS
MDKHapOJHOTO PO3IIYKY HiBENIOE 1i 3aXHUCHY CHITY.

Kpim Toro, 3akoHOmaBelb MepeadavynB TOAATKOBY TapaHTIIO B YaCTHHI
npyriit crarti 2972 KIIK Ykpainu, 3Ti7HO 3 KOO CIIAYUH CyIAs, BUPIITYIOUN
IUTAHHA [P0 MOJJIMBICTE TPOBENEHHSA CIIELIaIbHOTO  JOCYIOBOTO
po3ciigyBaHHS, 3000B’s13aHII BpaXyBaTH HASBHICTh JOCTATHIX JOKA3iB I
I1i103p¥ 0cOOM y BUMHEHHI KPIMIHAJIBHOTO IpaBonopymeHHs. Lis Bumora Ha
MIePIIUH OIS CIIyTy€e IHCTPYMEHTOM 3aXHCTY MpaB Migo3proBaHoro. [Ipore
MOHATTS «JOCTaTHI JoKa3u g migo3pu ocodom» B KIIK VYkpainun He
KOHKPETHU30BaHE 1 HE BKUBAETHCS B IHIIMX HOr0O IOJIOKEHHsX. BopHovac y
KOHTEKCTI ~ 3aCTOCYBaHHS  3aXOIiB  3a0e3MeueHHs  KPUMIHAIBHOTO
npoBapkeHHs1 Kogeke onepye TepMiHOM «0OIpYHTOBaHA Ii03pay, SIKUH Mae
yCTaJleHe TIyMayeHHs.

Binrak, y 3B’SI3Ky 3 BiICYTHICTIO YiTKOTO BU3HAUCHHSI TEPMiHY «JIOCTaTHI
JIOKa3M I IT1103pH» Ta B YMOBaX MPOTaIMHH I0JI0 PETJIAMEHTAIli] MOMEHTY
OTOJIOMICHHSI 0coOM B po3IIyK, HaBeneHi monokeHHS KIIK VYkpainn He
MOXYTh pO3TIAmaTHCA SK e(eKTHBHI rapaHTtii mIpaB MiJO3pIOBAHOTO Y
CIeNiaTbHOMY KPUMiHATBHOMY TPOBaKCHHI.

Ilepexosyeanns. 1lle opHi€0 TapaHTiIEl0 TIpaB MiJO3PIOBAaHOTO Y
creuiaibHOMY — J0CYy/IoOBOMY  po3ciimyBaHHi (in  absentia) BucTynae
MOJIOKEHHST YacTHHH mepiioi crarti 297" KpuMiHaIbHOTO MporecyanbHOro
KoJieKCy YKpainu®’, BifNOBigHO O SKOTO APYroK 060B’S3KOBOK YMOBOKO
JUIsl  IHIIIIOBaHHS Takoro MpPOBaJUKEHHS € (akT IepexoByBaHHS
IT1/I03PIOBaHOTO BiJl OPraHiB IOCYI0OBOTO PO3CIiyBaHHsS Ta cyay. BomHouac
cam KIIK VYkpaiHu He MICTUTh YITKOTO BU3HAUYEHHS  TOHSTTS
«IIEpEeXOBYBaHHS  MiZO3PIOBAHOTO», IO  CTBOPIOE  HOPMATHBHY
HeBu3HaueHicTh. OpHak dyactmHa m'sta cratri 139 KIIK  VYkpainu
BCTaHOBJIOE, II0 CHCTEMAaTHYHE YXWIEHHS  I1iJJO3pIOBaHOro  abo
O0OBHHYBAa4YEeHOTO BiJ| SBKM Ha BUKIMK CJIIAYOTO, MPOKYypopa YU A0 CYymy

» KpumiHanbHHH TpolecyalbHHH Kodekc Ykpaimu. 3akon, Kodexc Bim 13.04.2012
Ne 4651-VI.URL. https://zakon.rada.gov.ua/laws/show/4651-17#Text
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(HempuOyTTST 06€3 TOBaXXHOI MNPUYMHU OinbIlle ABOX pas3iB), a TaKOX
OTOJIOIIEHHS HOTO B MKIEPKaBHHUN a00 MIXKHAPOJHHUN PO3IIYK € ITiICTABaMHU
JUTS HIIIFOBaHHS CIIETiaTBHOTO JOCYIOBOTO PO3CIIiTyBaHHS.

3niticHroroun cucteMHui anami3 nonokens KIIK Ykpaian, MmoxkHa mifiTu
BHCHOBKY, III0 IEPEXOBYBAHHS ITi/I03PIOBAHOTO BiJl OpPTaHiB CIIICTBA Ta CYAY
MOJKE BB@KATHCSA IOPHIUYHO 3HAYYIIMM JIMIIE Yy pasi, AKIO ocoba Bke
HalyJ1a mpolecyaabHOro CTaTyCy IiJI03pIOBAHOTO Ta Oyiia HAJIC)KHUM YHHOM
MOBIZIOMJIEHA IIPO BHUKJIUK. TakuM UYMHOM, JIOTPUMAHHS BKa3aHUX YMOB
(haKTHYHO BUCTYIIA€ TAapaHTIEI0 JOTPUMAHHS IIPaB MiI03PIOBAHOTO B yMOBAxX
MIPOBAJKEHHS in absentia.

[lpore BigcyTHiCTH y 3aKOHI TOYHOTO BHM3HAYEHHS Kareropil
«TIEPEeXOBYBaHH» CHPUYUHSAE HEOAHO3HAYHICTH y CYJIOBIM HpakTHIN, IO
CBITUUTH MPO HaATaJbHY MOTPeOY y BPETyIIOBAaHHI I1i€i MPaBOBOI MPOTATHHH.
Kpim Toro, wactura tpers crarti 2974 KIIK VYkpainum MicTuTh Ime OoxuH
BaXJIMBUH 3alMOODKHUK: TOBTOPHE 3BEpHEHHA JO CIITIOTO Cynmi 3
KJIOTIOTAHHAM TIPO 3MIHCHEHHS CIIEHiaIbHOTO JOCYIOBOTO PO3CIiAyBaHHS B
MeKax OJHOTO KPHUMIHAJIHHOTO IPOBAKEHHS 3a00pOHSAETHCA, 32 BUHATKOM
BHIAJIKIB, KOJH 3 SBHWJIMCSA HOBI OOCTaBHHH, IO MiATBEPIKYIOTH (akT
MIepEeXOBYBaHHSI I11I03pIOBAHOTO BiJl OPTraHiB JOCYI0BOTO PO3CIiTyBaHHS YU
CyIly 3 METOI0 YHHUKHCHHS KPUMIHAJIBHOI BiIIOBIJAIBLHOCTI, @ TAKOXK (haKT
OTOJIOILICHHS HOT0 B MXKJIEpKaBHUI Ta/a00 M>KHAPOTHUN PO3LIYK.

Xowya us HopMma ¢QopmanbHO BHKOHYe (YHKIIO TrapaHTii IpaB
MiZI03PIOBAHOT0, Ha MPAKTHIIl BOHA HE BHKJIIOYAE MOXKIMBOCTI 3JIOBXKHBAHHS
3 OOKy CTOpPOHH OOBHHYBaudeHHs. Tak, MPOKypop abo CIiguuii MOXYTh Y
Oyab-SKAii MOMEHT TIOJATH HOBI JI0Ka3u abo iHpopMallito, Io CBiqIaTh PO
MIPOJOBKEHHS MEPEXOBYBaHHS 0CO0H. TaKUMH TOKYMEHTaMH MOXYTh OyTH,
HaTIpUKJIa[, IOPYYCHHS CIIIYOr0 HA BCTAHOBICHHA MicIenepeOyBaHHSI
MiZO3PIOBAHOTO, a TaKoXX pAalopTH OIEPAaTUBHHUX IPAIiBHHUKIB PO
pe3yIbTaTH BUKOHAHHA IIUX TOpYYeHb. TaKuM YHHOM, YUHHE 3aKOHOIABCTBO
JIMIIEe YacTKOBO 3a0e3ledye pealbHUi 3aXHUCT IpaB  IMi03PIOBAHOIO,
3aJIMIIAIYM MPOCTIP Uil HEOJHO3HAYHOTO TIYMAueHHs Ta MOTEHLIHHOTro
MIPOLIECYATLHOTO TUCOANIAHCY.

Po3risiHeMO 0COOIMBOCTI PEryIITUBHOT 0a3y, 1110 3a0e31euy€e BUKOHAHHS
NPUHLMIY JOTPUMaHHS IpaBa Ha CIpPaBeJJIMBUI Cyll Ta HEOOXIiJTHICTh
3abe3nedeHHss 0cOOMCTOI MPUCYTHOCTI 0OBHMHYBaueHoro abo, y pasi ioro
BIZICYyTHOCTI, HaJEXHOTO TOBIJOMJICHHS IIpO CyJOBHH mpouec. Ha Hamry
JIYMKY, LIl IPUHINT € OCHOBHOIO I'apaHTIel0 y cepi 3aXHUCTy MpaB JIOMHU
B KPUMiHaJIbHOMY NIPOBAJPKEHHI.

VYkpaiHcbke KpHMiHaJIbHE HpoliecyalbHe 3aKOHOJABCTBO MICTHUTH IIE€BHI
oOMe)KeHHsI IIpaBa Ha amessliiiHe OCKap)KeHHs CYHOBHX pilleHb. SIKIo
CHimuuil Ccyaas BiIMOBISIE y TPOBEACHHI CHEIiaIbHOTO JOCYIOBOTO

114



pO3CIiTyBaHHs, Take pillleHHS MOXe OyTH ockaprkeHe. BojHowac y pasi
3a7I0BOJICHHS KJIONIOTaHHSA MPO TPOBEICHHSA TAKOTO PpO3CITIAyBaHHA Hi
MiZO3pIOBaHUM, HiI HOTO 3aXHCHHK HE MAlOTh IpaBa Ha areismiiHe
OCKap KeHHS BiONOBigHOI yxBamu. Lle cTBOproe mporecyansHy HEpPiBHICTHh
MK yYacHHUKaMH TIPOBA[DKEHHS, OCKUIBKH CTOpOHa OOBHMHYBadeHHS
(aKTUYHO OTPUMYE MIMPIII MOIJIHMBOCTI U TIEPETIIALY HECHPUATINBOTO
pileHHS.

Koncruryuiitnuit Cyn YkpaiHu Haroyiomye, 1o 3aKoHOAaB4Y1 00MeXeHHs
IpaB MaloTh OyTH MIHIMaJbHO HEOOXIAHUMH Ta HE TOBHHHI MOPYIIyBaTH
CYTHICHUH 3MICT IpaBa Ha cynoBHH 3axucT. Lle o3Hauae, Mo KoXkHa ocoda
MOBUHHA MaTH peajlbHy MOXJIMBICTb 3aXMIIAaTH CBOI MpaBa B Cyxdi, a
NpoLecyalibHl TapaHTii MaloTh OyTH PIBHUMHM ¥ CIpaBeJIUBUMH Ul BCIiX
YYaCHMKIB IIPOBAKECHHS .

IMoBinomnenns.  HabyTrrs  oco0or0  mpomecyaspHOro  CTaTycy
MiZO3PIOBAHOTO BiANOBITHO MO0 TONOXeHBb cTarti 297' KpuminaapHOTO
MIPOLECYAILHOTO KOAEKCY YKpaiHW CTaHOBUTH KIIFOUOBY IEPEAYMOBY IS
IHIIIIFOBaHHS CTIELiaTEHOTO JOCYJOBOTO PO3CIiMyBaHHS in absentia. Y mMexax
TaKoro TPOBAUKEHHSI o0cob0a MoXe OyTH MNpPHUTATHYTa I0 KPUMiHAJIBHOT
BIINOBINANILHOCTI Oe3 il pakmuunoi npucymuocmi, aie Jumie 3a YMO8U
00OMPUMAHHS NEBHUX NPABOBUX NPOYEDYD.

[Mo3uwist €BponeicybKoro cyy 3 Mpas JIIOJUHU 3 HOIO NMHUTAHHS YiTKA:
BIJMOBINAJILHICT, 32  HaJie)kHe 1H(QOpPMyBaHHS 0co0M TIPO  CYyTh
OOBMHYBAa4YEHHS 41 MOBIJOMIICHHS IIPO Ii103pY MOBHICTIO TIOKJIAAAETHCS Ha
cTopoHy oOBHHYBadeHHsA. Lleit 000B’s30k He MoOXe OyTH BHKOHAaHUU
(opmanbHO ab0 acUBHO, 0€3 peanrbHOro 03HAHOMIICHHS! 0COOM UM CTOPOHH
3axXHUCTy 3 BiONOBiTHOIO iHpopmamiero. Takoi mo3umii Cyx HOTPUMYETHCS,
30KpeMa, y crpaBax Mattoccia mpotu Itaimii (§ 65) ta Chichlian i Ekindjian
mpotu OPpanmii (§ 71), Ae HaromomeHO Ha HEOOXiITHOCTI (GAKTHIHOTO
OTPUMAaHHS 0CO00F0 MOBITOMIICHHS PO IiA03DY.

B VYkpaiHi NOBiIOMJIEHHS MOXe€ BpydyaTHUCsS He Juile Oe3rmocepeHbO
mijio3proBaHoMy. 3rifiHo 3 yactuHOO Tperhoto crarti 111 KIIK VYkpaiuu,
MOBIZIOMJICHHS Y MEXaX KPUMIHAILHOTO MPOBAJPKEHHS Ma€ 3/1HCHIOBATHCS B
nopsiaky, nepenoaueHomy riaBoto 11 mwsoro Kopekcy. BingmoBimHo 10
MOJIOXKCHD 3a3HAYCHOI IJIaBH, 30KpeMa YaCTHHHU JApyroi crarti 135, skumio
oco0a TUMYacOBO BiJICYTHsI 32 MICIIEM CBOTO MPOKUBAHHS, MOBICTKA JJIS il
BUKJIMKY MOXe OyTH BpydeHa IIiji pO3MKCKY MOBHOJITHBOMY WieHy i cim’i
abo iHIIH 0co0i, siKa 3 HEl0 MPOXKMBAE, a TAKOXK NPEJCTaBHUKAM JKHTIOBO-

30 Kaminnikoe O.B. T apaHTil MpaB MiZO3PIOBAHOTO IiJl 4ac CHELiaJbHOTO TOCYIOBOTO
poschigyBanHs (in absentia) 3a KIIK VYkpaiuu. HaykoBuii BicHuk HamionaneHOl akamemii
BHYTpilHix crpas, 2020, Ne2 (115). DOI: https://doi.org/10.33270/01201152.128
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eKCIUTyaTaliiHol opraHizamii 3a MiclleM TPOXHBAHHSI OCOOM UM
aaMiHicTparii 3a MicrieM ii poboTH.

Bomrouac crarts 136 KIIK VYkpaiHH BCTAaHOBIIOE BHMOTH [0
MATBEPKCHHS (PAKTY OTPUMAHHS TOBICTKH. Hane:XHUM MiATBEpIKCHHAM
BBAAIOTHCA TMIAMUC 0COOM Ha TOIMITOBOMY IOBIMOMJICHHI, Bijeo3armmc
TpoIiecy BpYYEHHS TOBICTKH a0o Oyap-sKi iHIII JOKa3W, SKi OJHO3HAYHO
cBimyate npo (akT o3HailomyieHHs ocoOu 3i 3MmicToM moBicTkH. Came 3a
TaKUM TOPAIAKOM y OUIBIIOCTI BUMAAKIB 3IIHCHIOETBCS HAOYTT 0COOOIO
CTaTyCy MiJI03pIOBAHOrO B MEXKaxX KpUMIHAJIbHUX MPOBAKEHb in absentia.

VY curyalisx, KOJM MOBIIOMIICHHS NpO Mif03py 3HIHCHIOETBHCS 0Oe3
HasiBHOCTI B CTOPOHM OOBHMHYBAu€HHs JIOCTOBIPDHUX JaHHX IIPO
MICIIe3HaXO/DKEHHST 0CO0HM, 0COOJIMBE 3HAUCHHS HAaOyBae 30MpaHHS JOKa3iB
¢dakTuuHOrO OTpMMaHHA Takoi iHGopmarii. Ha mymxy J[. [lummana, mo
TaKUX JI0Ka31B MOXYTb HAJIEKATH:

1. moxa3aHHA CBiAKiB, sKi Oe3mocepenHbO Oaumiawm (akT BpPYUCHHS
IOB1IOMJIEHHS;

2. myOJiYHI BUCIIOBIIIOBaHHS 0COOM IIIOJI0 TTOBITOMIICHHS MPO MiA03pY —
30KpeMa, B iHTepB’10 3MI, y comianpHUX Mepekax abo Ha IHIIAX IHTepHET-
pecypcax — SIKIIO Lii BUCIJIOBJIIOBAaHHS HAJIC)KHHM YHHOM 33/I0KyMEHTOBAHO
MIPOTOKOJIOM OTJISIZTY;

3. JOKYMEHTH, BHJIy4YeHi MiJ 4ac OOIIyKy B MOMEIIKaHHI a0o iHIIOMY
MPUMIIIICHH], [0 HAJCKUTh MiJO3PIOBAaHOMY abo mepeOyBae B ioro
KOpHCTyBaHHi’!,

3 anani3zy monoxxens KIIK Ykpainu ta mo3urii €Bpomneificbkoro cymy 3
IIpaB JIIOJMHN BOAYA€THCS, IO NPAaBO OCOOM 3HATH, y BUYMHEHHI SIKOTO
KPUMiHaJILHOTO NPaBOMOPYIIEHHS 11 MiZ03PIOI0Th, HE B yCIX BUIAKaxX MOXE
OyTH HaNeX)HO 3a0e3ledeHe 3a BiCYyTHOCTI Takoi ocobu. [TomiOHmiA miaxin
noginse JI. B. Omenbuyk, sika HpOOJIEMHUM MHTaHHAM CIIJY0-CYIOBOi
MPAKTUKH BBaXkKa€ JIOBENCHHS MMOIH(POPMOBAHOCTI IiJO3PIOBAHOTO YU
OOBMHYBAa4YeHOr0 MNP0  3JAIHCHEHHS I1I0J0 HHOTO  KPUMIHAJIBHOTO
NPOBADKEHHS 2, Y IbOMY KOHTEKCTI OOTPYHTOBAHOIO € TIO3MIls, IO Ha
OpraHy JOCYAOBOTO PO3CIiAyBaHHS Ta Cya Ma€ OyTH MOKIAACHO 00OB’S30K
JoBecTd (PakT NoiHGOPMOBaHOCTI MMiI03PIOBAHOTO a00 0OBHHYBAUYEHOT'O IPO
MPOBA/PKEHHS 10A0 HbOro. Lle HeoOXimHO JuIs MiATBEP/DKEHHS YMHCHOTO
YXWJICHHS BiJ TpaBOCYyAIs, 3abe3medeHHs e()EeKTUBHOTO ITOBiIOMIICHHS,

3! Mumman J]. O6i3HaHICTH [M103PIOBAHOTO PO PO3NOYaTe KPHMiHAIbHE POBAKEHHS SIK
000B’sI3KOBa yMOBa JUIsl 3JIHCHEHHS CIEIiaJbHOTO JOCYAOBOTO po3ciigyBaHHs (in absentia).
MianpuemunnTBO, TocmoaapcTBo i mpaso, 2019, NelO. DOI: https://doi.org/10.32849/2663-
5313/2019.10.30

32 Omenbuyk JI.B. IlpoGiaemHi MONOKEHHS iHCTUTYTY CIEMialbHOrO KPMMiHAILHOTO
MPOBaPKEHHS B YKpaini. MKHApOAHHUH IOPUANYHUN BiCHHUK: aKTyallbHi MPOOIEMH CYy4acHOCTI
(teopist Ta mpakTHKa), 2019, Nel5, 182—191.
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JOTPUMaHHA MPUHIMITY CIPABEVIMBOCTI Ta HEAOIYIIEHHS OPYIICHHS IIpaB
TTIOAMHT>-.

OpmHak Ha WPaKTUII TaKWA MiAXig HE 3aBXOH TapaHTye peajbHe
iHpOpMyBaHHS 0cOOH TIPO HEOOXITHICTH 3’SIBUTUCS IO OPTaHIiB JOCYIOBOTO
po3ciigyBaHHA. SIKIMO migo3proBaHUM (aKkTHIHO TepeOyBae 3a MeXaMu
VYxpainu, TocTym 10 yKpaiHChKHX 3arampHozaep:kaBHUX 3MI 3 00’ eKTHBHHX
MIPUYHH MOKe OyTH 00MEKeHUM a0o B3araii BiCyTHIM. Lle cyTTeBO 3HMKYE
e(CKTHBHICTh OOPAHOTO CIIOCO0Y MOBITOMIICHHS.

BingnosigHo no crarrti 542 KIIK Ykpainu, Bpy4eHHs JOKYMEHTIB € OJTHIEI0
3 (hopM MixKHAapOJHOT paBoBoi qormomoru. Oxnak ctarts 297° KIIK Ykpainu
HE BpPaxOBY€ BUMOT Ili€i HOPMH, IO CBIJYUTH IPO HAsSBHICTH 3aKOHO/ABYOI
nporajguHy. SKIo mifo3proBanuii nepedyBace 3a MexxaMu Y KpaiHu, 0cOOIMBO
y BUMAJKaXx, IO MOTPeOYIOTh MIXKHAPOIHOI IIPABOBOI CIIBIpAIli, JOUITHHIM
Oyno 0 HaacWIAaTH WOMY BIAIOBINHI TpOIleCyalbHI ITOKYMEHTH, 30Kpema
MOBIIOMJICHHS TpPO MiZ03py, HaM’sITKy Mpo MpolecyalbHI NpaBa Ta
000B’5I3KH, a TAKOXX MOBICTKY NP0 BUKJIHK Y TIOPSAKY MIXXHAPOIHOI IIPaBOBOT
JOTIOMOTH.

Taxwuit migxin 3a0e3neunB 61 AilicHe iHPOPMYBaHHS 0COOH TIPO BIAKPUTTS
0710 HEl KPUMIHAJIBHOIO MPOBAKCHHS, 3MICT MiJO3PH Ta HEOOXIIHICTh
3’SIBUTUCS 10 CJIJUOTO YM cyny. TakuMm 4MHOM, X04a YMHHE 3aKOHOAABCTBO
VYkpainu ¢GopManbHO mNependavyae MEBHI TapaHTii NMpaB IiJ03PIOBAHOTO Y
CHeLiaibHOMY JIOCY/JOBOMY PpO3CJiJyBaHHI, OKpeMi HOro IOJI0XKEHHS,
30KpeMa Ti, IO CTOCYIOThCS TOPSAKY BHUKIMKY Ta 1H(QOpMyBaHHS, HE
3a0e3neuyroTh epeKTHBHOI peamizamii MX MpaB y BHIAQAKAX BiJICYTHOCTI
ocobm Ha TepuTopii VYkpainu. BiamosimHo, 1 HOpMH TOTPeOYIOTH
YZIOCKOHAJIEHHS. 3 METOIO NPHBEAEHHS X Yy BIANOBIIHICTE O CTaHAAPTIB
HaJIe>)KHOTO MTOBIJJOMJICHHS Ta 3a0€3IeYeHHs ITpaBa Ha 3aXHCT.

Uuaanit  KIIK  Vkpaiam mepembadae MOXKIUBICTH — 3IiHCHEHHS
CHELiaJIbHOTO CY/I0BOTO IPOBA/KEHHS 332 YMOBHU 3aBEPIICHHS CIENiaIbHOTO
JIOCYZIOBOTO PO3CIIiJIyBaHHs, K€ € IOMNEPEJHIM €TarioM TaKoi MPOLEIypH.
CneuianbHe cynoBe NpoBapkeHHs (in absentia) B YkpaiHi OXOIUIIOE HU3KY
MOCIIZIOBHUX TPOLECYaTbHUX €TAaIliB, HEJAOTPUMAaHHS SKUX MOXE MPU3BECTH
JI0 TIOPYIICHHS MDKHAPOJHHUX CTaHAAPTIB MMPAaBOCYIsl Ta OCHOBOIOJIOXHHUX
IIpaB 0COOH.

1. Buknuk 06BUHYBadeHOTO /10 Cyay. Ha mepmomy erari cya HampaBiisie
0OBHHYBaYeHOMY MOBICTKM NPO BUKJIMK 32 OCTAHHIM BIiJIOMHM MicleM
NpoKMBaHHS 4K nepeOyBaHHA. OJHOYACHO ILi JOKYMEHTH O0OOB’SI3KOBO
myOJIiKy1oThCsl B 3aco0ax MacoBoi iH(opMmalii 3aransHoaepkaBHOI chepu

3 Konepcak JI.B. CriemianbHe 10Cy10Be po3ciliyBaHHs KPUMiHATBHUX TIPABOMOPYIIEHD Ta
MPaKTHKa €BPONEHCHKOro Cyy 3 IpaB JItoAuHUA. HaykoBuii BICHUK MyOJIiYHOTO Ta MPUBATHOTO
npasa, 2018, Ne4, . 2. URL: http:/nvppp.in.ua/vip/2018/4/tom_2/33.pdf
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PO3MOBCIO/DKEHHST Ta PO3MIIIYIOThCS Ha odimiiiHoMy BeOcaiTi cyay. 3
MOMEHTy Takoi myOmikamii OOBHHYBaueHHH BBaXXaeTbcs OQimiiiHO
TTOB1TOMJICHAM TIPO 3MiCT HOBICTKH.

2. BpydeHHs mporecyanpHUX MOKyMeHTiB. OCKIIBKU CYyJOBHH PO3TIISA
MPOBOIUTBECA 32 BIICYTHOCTI OOBHHYBAa4eHOTO, VyCi IpoIecyaibHi
JOKYMEHTH, SKi HEOOXiITHO BPYYHUTH OCOOMCTO HOMYy, IepenaroThCcs HOTo
3axMCHUKY. Lle rapanTye qocTyn 10 MaTepiaiiB CIpaBH Yepe3 NMpeiCcTaBHUKA
Ta CIpUsie peaizamii mpasa Ha 3axXHCT.

3. OnyOmnikyBaHHS JOKYMEHTIB IIPU CHELiaIbHOMY IIPOBaDKEHHI. Ko
creniaiibHe CyJOBE IMPOBAUKEHHS MPOBOAUTHCA Y 3B 53Ky 3 YXWICHHSAM
0co0u BiJ KpUMiHAJIBHOT BiJIOBiAANBHOCTI ab0 4epe3 mepenady ocoOH it
oOMiHy sIK  BIMICBKOBOIIOJIOHEHOro,  iH(opMalis 00  BHKIHMKY
00BHHYBaYeHOTO 000B’A3KOBO MyOIIKY€eThCS BiImOBigHO 10 cT. 297-5 KIIK
VYkpaiau B 3aco6ax mMacoBoi iH(popMarlii 3araabHOIEPKaBHOTO PiBHA Ta Ha
BeOcaiiTi cyny. IlyOmiune orosomieHHs 3a0e3medye mpo30picTh MPOIECY Ta
MATBEpAXKYE  BUKOHAHHSA  CyIOM  BHMOr om0  iH(GOPMYyBaHHS
0OBHHYBa4YECHOTO.

4. CymoBuii po3risan 3a BiACYTHOCTI 0OBHHYBadeHOTO. besnmocepenHpo
CYJOBUI pO3IIIsA 3/MIHCHIOETHCS 3a CTaHIAPTHOIO MPOLEIAYpPOI, OJHAK
oOBuHyBa4yeHui (izuuHO He npucyTHii. [Ipu HbOMy 3axucHUK Oepe IMOBHY
y4acTh y MpOLECi, MAOYH MPaBO CTABUTH MUTAHHS, MPEICTABIATH JIOKa3H,
3asBJIATH KJIONOTAaHHs, OpaTH y4acTh Yy IOCHIPKEHHI T0Ka3iB Ta gedarax.

5. CynoBi nebaru. BaxxnuBum eTanom € cynoBi Ae0aTH, Mif 4ac SKHUX
CTOPOHH BHCJIOBIIIOIOTH BIIACHI apIYMEHTH 1 BUCHOBKH I[OJI0 TOCTIDKEHHUX Y
cyni nokasiB. Came TYT NPHHIMIIOBOIO BHMOTOIO € HAIaHHS 3aXHCHHUKY
JOCTaTHBOTO Yacy JUIs MiJTOTOBKH, OCOONMBO IIICNISI JAOCII/UKEHHS HOBHX
BaXIMBUX J0Ka3iB. Cya He Mae mpaBa HEOOIPYHTOBaHO OOMEXyBaTH dac,
HEOOXIIHUH [T HAJIEKHOI ITATOTOBKU 10 1e0aTiB.

6. YxXBaleHHA BHPOKy. 3a pe3ylbTaTaMH CIIEI[iaJbHOTO CYJ0BOTO
MPOBADKCHHS CYA YXBaJO€ BUPOK. BimmomigHo m0 4. 5 cr. 374 KIIK
VYkpainu, cyq 3000B’s13aHUH OKPEMO 3a3HAUYUTH B MOTHMBYBAJbHIN 4acTHHI
pilieHHs, 4yu OyJM CTOPOHOI OOBHMHYBaueHHs 3IHCHEHI BCi mependadeHi
3aKOHOM 3aXOJH JUIs 3a0e3le4eHHs MpaB OOBHHYBAau€HOTO Ha 3aXHUCT Ta
Joctyn g0 mnpaBocyand. lle o3Hauae, 10 CyJq TNOBUHEH JETallbHO
0oOTpyHTYBaTH, SKMM YHHOM OYyJI0O JOTPUMAHO MPOLEAYpPY MOBiTOMIICHHS,
BPY4YEHHS JIOKYMEHTIB Ta y4acTh 3aXUCHHUKA y MPOLIECI.

7. I'apanTii mpaBa Ha 3aXUCT. YBeCh IIPOILEC CIELiabHOTO CYI0BOTO
NIPOBA/PKCHHST MOOYAOBaHMWH TakUM YHHOM, 1100 YHMKHYTH HOpPYIIEHHS
npaBa OOBHMHYBAu€HOTO Ha CIPAaBEAJMBHH Cy/, OCOOJIMBO BpPaxOBYIOUH
BIZICYTHICTh OCTAHHBOTO B CyMOBOMY 3acisanHi. Came TOMy 3aJIydeHHS
3aXMCHMKA, HAJaHHI WOMYy BCIX JOKYMEHTIB, a TaKoX IIyOJiuHe
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MOBIOMJICHHST 4epe3 3aco0u MacoBoi iHdopmallii € 000B’I3KOBHMH
3axoJaMHu, SKi 3a0e3NedyloTh pealizamilo (yHIAMEHTAIBFHOTO IpaBa Ha
3aXMCT i JOCTYIy J0 TIPaBOCyLus >,

Po3srnsHEMO 0COOMMBOCTI PETyISTHBHOI 0a3H, 110 3a0e3nedy€e BUKOHAHHS
MIPUHITUITY aKTHBHOI y4acTi 0OBHHYBAa4CHOTO, HaBIiTh SKIIO HOro (i3ndHa
MIPUCYTHICTh HEMOXIIMBA. Hacammepern 1ie MUTaHHS CTOCYEThCS OpraHizarlii
3aXHCTYy OOBHHYBauCHOTO.

[lpaBo Ha 3axWcT y KpUMIHAQJIGHOMY IIPOBa/DKEHHI mependavae
MOXIJIMBICTh OOBHHYBau€HOTro OOMpaTH 3aXWCHUKA Ha BIACHUHA DO3CY.
BinmoBigHO 10 MOI0KEeHs €Bporneichkoi KOHBEHIIIT 3 ipaB moaunu (€KIT),
KO)KHa 0co0a, 5Ky OOBHHYBaY€HO Yy BUYMHEHHI KPUMIHAJIBEHOTO
NIPaBOIIOPYIICHHS, Ma€ MPaBO Ha IPaBOBY JOIOMOTY 3aXHMCHHKA 3a CBOIM
BruOopoM. [Ipr3Hauaroun agBokaTa, HAI[lOHATIBHI CYAN TOBHHHI, SIK IPaBHIIO,
BPaxOBYBaTH I00axaHHA 00BHHYyBadeHOro. [IpoTe iCHYIOTh BHIAIKH, KOIH
i mobakaHHS MOXYTh OYyTH BIAXWJIEHI — SKIIO € ICTOTHI Ta JOCTaTHI
IiICTaBH BBaXKaTH, 1[0 IHTEPECH NPABOCYIAS BUMAraroTh iHIIOTO MiAXOIY.
I mo3mmist MiATBEPIKY€ETHCS, 30KpeMa, PIlIeHHAM €BPOIEHCHKOTO Cyay 3
mpaB moanHU y crpasi «Kpyacan npotu Himewanmam» (Croissant v. Germany)
Bix 25 BepecHs 1992 poky (Series A, Ne 237-B, § 29).

AHaJOTIYHMI TiOXig 3aCTOCOBYEThCS W y HallOHANbHIA CYHOBIH
MpakTHLi. 30KpeMa, Ha OCHOBI pillieHb €BPOINEHCHKOro Cyy 3 IpaB JIOJHHU
BOa4yaeThCs, IO IPaBO OOBMHYBAYEHOrO Ha 3aXUCT 3a JIOMOMOIOIO
CaMOCTIIfHO 00paHOTO aBOKAaTa HE € a0COMOTHUM. Y MPaKTUIll YKpaiHu Iie
MOJIOKEHHSI 3HAaWIIUIO CBO€ 3acTOCyBaHHS, 30kpeMa, 31 yunusa 2018 poky,
KOJIM Ha CyJOBE 3aCilaHHs IJIs y4acTi B CyHOBHX aebaTax 3’sIBUBCS JIMILE
OJIMH 13 YOTHPHOX 3aXHCHHUKIB 00BHHYBaueHOr0. [IpoTe HaBiTh 1el 3aXHCHUK
CaMOBUIBHO 3AJIMIIUB CYAOBE 3acCiaHHsI 10 HOTo 3aBepuieHHs. BiqmosixHo 10
gactuH mepmoi Ta apyroi crarti 52 KIIK Vkpainu y4acth 3aXUCHHKA y
KPUMiHaJIbHOMY ITPOBaHKEHHI 110,10 0COOJIMBO TSKKHUX 3JI0YHMHIB, @ TAKOXK y
MIPOBAJPKEHHI 32 BIICYTHOCTI I1iJO3PIOBAHOI0 (CHELiaIbHOMY MPOBAJKEHHI ),
€ 000B’5I3K0BOI0. 3 OISy Ha Te, 10 3aXUCHUK OOBHHYBAa4eHOTO (haKTHYHO
CaMOYCYHYBCsSI Bl y4acTi B CyIOBHX 1ec0OaTax, Cya OyB 3MYIICHHHA BXHTH
3axo/iB JUId 3a0e3NeueHHs] MpaBa OOBHHYBAUEHOTO Ha 3aXHCT HIIIXOM
NPU3HAYCHHS aJiBOKaTa yepe3 PerioHajbHUI LEHTp 3 HafaHHsS 0e30IIaTHOT
HPaBOBOi IOIIOMOTH >,

3 HacrinpHa KHHTA CyMfi: MaTepiaiu Ui pO3TIALy CHpaB MPO MiKHAPOMHI 3IOYMHH.
USAID, Bepxosuuii Cyn. URL: https://nsj.gov.ua/files/1687510022Mixuapoani%203nounan%
20HacrinpHa%20KHnra%20 Cynui.pdf

3 Illymeitko JI.O. YuacTh 3aXHMCHMKA Y CHEIiaJbHOMYy CYyJIOBOMY IIPOBAKEHHI.
IOpunuynuii HaykoBuid enexTpoHHuit xypHai, 2020, Ne2. DOI: https://doi.org/10.32782/2524-
0374/2020-2/113
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Opniero 3 mpobieM, sKa 3alUIIAETLCA aKTyalbHOIO Yy MeXax
CIIeTiaJbHOTO KPUMIHAJIBHOTO TMpOBa/UKeHHA (in absentia), € yd9acTh
3aXMCHHKA 32 IPU3HAYCHHSM, SIKHH HE Ma€ 3B°SI3Ky 3 MiI3aXUCHUM. Y paMKax
CHELIaIbHOTO CyJIOBOTO MPOBAKEHHS! TUIIOBUMH € KiUJIbKa MPOIECYaIbHUX
CHUTYAIIii:

1. oOBWHYBaueHMH CaMOCTiHHO 0OpaB 3aXWCHHKA, IO CBIOYUTH IIPO
HAasIBHICTh Y 3aXMCHUKA PO3YMIHHS MO3ULIT MiA3aXUCHOT0;

2. 3axHMCHMKa IPU3HAYEHO, 1 BiH MIATPUMYE KOHTAKT i3 00BUHYBaYCHUM;

3. 3axMCHHKa IPU3HAYEHO, ajle BiH HE Ma€ 3B’3Ky 3 0OBHHYBauCHHM.

VY mepmmx OBOX BHUMAAKax KIIOYOBHM IHTaHHSAM € 00cCAr Ipas, sKi
MOXYTh peajli30ByBaTHCs OOBHHYBaYeHHM 4YeEpe3 3aXHCHHKA. Y TpeTii
CUTYyalil 0aTKOBO TOCTAE CKJIa[Ha Mpo0ieMa BU3HAUCHHS 3arajbHOT JIiHIT
3axHCTy Ta il BiINOBITHOCTI iHTEpecaM 0OBHHYBAaYCHOTO.

[Ipobnematnka TOTO, SIKi cCaMe IpaBa MOXYTh OyTH peaji3oBaHi TiNBKH
0COOHCTO OOBHHYBAUCHHM, a SIKi MOKYTh OyTH JeNIeTOBaHi 3aXHUCHUKY, HE €
HOBOIO /ISl Teopii ¥ MPaKTUKA KPHMIHAIBHOTO Tporecy. TpamumifiHo 1i
BUPIIICHHS BOaYaeThCsl y 3aKOHOIaBUOMY BH3HAUCHHI IEPETIKY TaKHX IIPaB,
a TAaKOXX y YITKOMY peryJIFOBaHHI HOBHOBa)XKEHb 3axUcHUKa. Tak, Jl. [llummvan
BBaXka€, 10 HEOOXIAHO ONTHMI3yBaTH HOPMAaTHBHO-IIPABOBE DPEryJIIOBAHHSI
poOJi  3aXMCHHMKa Yy CHELiaIbHOMY JIOCYJOBOMY pO3CIiAyBaHHI Ta
CIICIIaIbHOMY CyIOBOMY pO3DJISai, aOu 3amo0irTH MpakTHili, 3a SKOI
3aXMCHMK BUKOHYE JIMIIE TEXHIYHYy (YHKLII0 OTpUMyBaya KOl
MPOLIECYNIbHUX JTOKYMEHTIB, L0 MarOTh OyTH Bpy4YeHI MiJo3proBaHOMY. Y
TaKUX CUTYalisiX 3aXMCHUK IMOBUHEH [ISITH, BUXOJSIH 31 CBO€T mpodeciiHol
KOMITETEHTHOCTI Ta OCOOMCTOTO IOCBiJly, CHHMPAIOYHCh Ha HEyNepemKeHe
BUBUEHHA oOcTaBMH crpaBu. [Ipm mpoMy BiH Mae BHKOPHCTOBYBAaTH BCi
JOCTYITHI Ta 3aKOHHI 3aco0m IS e()eKTUBHOTO 3aXWCTy IpaB KIi€HTa. Y
gactuHi geTBepTiit crarri 46 KIIK VYkpaiHM AONINBPHO YTOYHHTH, MO Y
BUIIaJKaxX CIEUiabHOTO JOCYJOBOTO pO3CITIJYBaHHS Ta CIENialbHOTO
CYJJOBOTO pO3MNISIAYy 3aXHUCHUK CaMOCTIMHO peali3oBye IependadeHi
nyHktaMu 8-16 wactuaum Tperboi crarti 42 KIIK VYkpainm mnpasa
0OBHHYBaYEHOTO.

VY upomy kontekcTi 1. M. llIuimMaH akieHTye, 110 MO3MIIis 3aXHCHUKA 3a
NPU3HAYCHHSIM Y TNPOBaPKeHHI in absentia, KOJM BIICYTHIH KOHTakT i3
Mi3aXUCHUM 1 HEMOYJIMBO TIOTOJUTH TAKTUKY 3aXHCTy, Mae 0a3yBaTHCS Ha
HEYXWIFHOMY JOTPUMaHHI BHMOI UYMHHOTO 3aKOHOAABCTBA. 3aXHCHHUK
MIOBUHEH KEepyBaTHCS NPUHIUIIAMH «HE 3aIIKOJIUTH» IHTepecaM KIIEHTa Ta
«3aXMCTHTH» Horo npasa. Taka mpaBoBa MO3ULis Nependadae, 30Kpema:

— SIBKY 32 BUKJIMKOM CJIi/TY0TO, IPOKYpOpa, CILAYO0ro Cyi abo cymy Juis
y4acTi B CIIYHUX Ta MPOLECYaTbHUX JisX, a TAKOXK Y CY/OBHX 3aCiIaHHSX;
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— 3a0e3meuyeHHs 3aXUCTy IpaB Ta iHTEPECIB IMiI3aXHUCHOTO B TpoIeci
TakuxX [JiH, i3 000B’S3KOBUM TOBIIOMIICHHSIM YIIOBHOBa)KEHOI 0cOOM y pasi
HEMOJKJIMBOCTI 3 SIBUTUCS 3 IOBKHUX IIPUYHH;

— KOHTpPONb 3a  JOTPUMAaHHSAM  TpaB  MiZO3pIOBaHOTO  abo
00BHHYBa4YeHOTO 3 OOKY Jep’KaBHUX OPTaHIiB Ha BCiX eTarax MpOoBaKCHHS;

— BXKHUTTA Iepe0aueHUX 3aKOHOM 3aX0JIiB y BUIIAAKaX OPYIICHHS [IPaB
M1 13aXKCHOTO;

— OCKap)KeHHsT HE3aKOHHUX Jiii a0o pilleHb OpraHiB JOCYIOBOTO
PO3CITiyBaHHS YU CYY;

O-oriHKy 3i0paHMX Yy chopaBi [OKa3iB MOJO X JOMYCTHMOCTI,
HAJICXKHOCTI Ta IOCTATHOCTI, & Y BUIAIKy HeBiamosimHocTi Bumoram KITK —
OOTpYHTYBaHHS TAKHX MOPYIIEHb Y CYiC.

AHaJIOTiYHA CUTYallisl CIIOCTEPIraeThCsl Y KPUMIiHATIBHUX MPOBAIKECHHAX
mono peabimiTamii momepiux o0cid, KOJMM 3aXWUCHHUK 3MYIICHHH MisATH
CaMOCTiIHO, He MAIOY¥l 3MOTH BCTAHOBHUTH KOHTAKT 3 0CO00I0, iHTEpeCH SIKOT
npencrasisie. OTxe, akKTUBHA Y4acTh MiJ3aXUCHOr0 y (OpMyBaHHI cTpaTerii
3aXUCTY HE 3aBXKAU € MOXJIMBOK. Hapa3si Hi 3aKOHOJABCTBO, Hi HayKOBa
JIOKTPHHA HE MPOIMOHYIOTh BHYEPIIHOIO PO3B’si3aHHA wiei npodiemu. Tomy
JIOIITEHO 30CEPEUTH yBary Ha aHaji3i 3MICTy IisSUTbHOCTI 3aXHUCHHKA, HOTO
npodeciiiHnX 000B’A3KIB Ta MOHATTS €()EKTHBHOTO 3aXUCTy SIK OCHOBHU JUIS
BUPOOJICHHS i IXOIIB JI0 3aXUCTY 32 BiJICYyTHOCTI KOHTAKTY 3 IMi/I3aXUCHUM.

{06 npoaHamnizyBaTH NPaKTU4HI aCIIEKTH pealtizauii 1iei mpoueaypu Ta ii
BIJIMIOBIHICTh MIXKHAPOJIHMM MPABOBUM aKTaM, pO3MJITHEMO OJUH 13
MIPUKIIA/IiB HA OCHOBI moctaHoBH BepxosHoro Cynay Big 19.07.2022 y crpasi
Ne 727/13085/18. Matepianu cripaBu CHCTEMaTH30BaHO y TaOJHII 5.

3¢ Mumman J]. OGi3HaHICTH [1i103PIOBAHOTO PO PO3NOYATE KPHMiHATbHE POBAKEHHS SIK
000B’sI3KOBa yMOBa JUIsl 3JIHCHEHHS CIELiaJbHOTO JOCYAOBOrO po3ciigyBaHHs (in absentia).
IiampuemunnTBO, rocmogapcTBo i mpaso, 2019, NelO. DOI: https://doi.org/10.32849/2663-
5313/2019.10.30
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Tabmuus 5

BuKJ1aJ1 NPOuEIyPH CYA0BOr0 PO3IJISLY B MeKaX CleliabHOIro
CYA0OBOI0 NPOBAIKEHHs Yy cipasi Ne 727/13085/18 Bix 19.07.2022 p.*’

ITpouenypa

Omnuc

Ipenmer anamizy

KpumMmiHanbHa crnipaBa 3a 00BHHYBa4€HHSIM IPOMaJITHUHA
OCOBA_7 y BunHEHHI 31104iHY, nepeadadenoro 4. 1 cr. 258-3
KK VYkpainu («y4acTb y TEpOPUCTHYHIN OpraHizaiii»)

CyTb iHKpUMIHOBaHHX
NisIHb

OCOBA_7 o6BuHyBauyBaBcs y ToMy, 1o 3 2014 poxy BxoquB 10
CKJIaJly HE3aKOHHOTO 30poiiHoOro GopMmyBanHs «Opuraga Boctok»,
sKe Mi3Hime TpanchopMyBanocs y miapo3ain «11 monk 1 AK
JTHP». BcraHoBIeHo, 1110 BiH OpaB akKTHBHY y4acTb y 00HOBUX
Aisx npoTy 30poiHUX cuil YKpaiHy Ta IPaBOOXOPOHHUX OPTaHiB
Ha Tepuropii Jloneupkoi obnacti. Momy iHKpUMiHYyBaIn
opraHi3ariro AisSUIbHOCTI 00HOBUX MiAPO3/LNIB, y4acTs y miabopi
Ta HABYAHHI HOBHX YYaCHHKIB HE3aKOHHOTO (HOPMYBaHHSI, a TAKOXK
IiITOTOBKY JUBEPCIITHUX TPy, IO IPU3BENIO 10 3arudeni
BIHICBKOBOCITY>KOOBIIIB Ta MEPHHX TPOMA[ISIH, @ TAKOXK 3HAYHOT
ITKOAW MalHy

Bupok cyny nepmoi
iHCTaHIT
(IlleBueHkiBchKHIL
paiioHHMI Cy 1 M.
Yepnisi) Bix 10
yepBHs 2021 poky
(IlleBueHkiBchKHIL
paiioHHMI Cy 1 M.
Yepnisi) Bix 10
yepBHs 2021 poky

OCOBA_7 6y110 3aCyKEHO 10 JECSITH POKIB MO30aBICHHS BOI i3
3aCTOCYBaHHSIM JOJAaTKOBOIO ITOKapaHHs y BUIILIL KOH(icKamii
maiina. Cyz mepioi iHCTaHIii BUCTOBUB 3ayBa)KEHHS LIOJO i
3aXMCHHKA, BOAYaI0OUH B HUX 3aTSATYBaHHS CyJJOBOTO PO3TIIINY, Ta
MoCNaBcs Ha Te, o 3 rpyans 2018 poky 10 HOCTaHOBIJICHHS
BupoKy 10 gepBHs 2021 poky 1o cyTi BigOyJIOCs JIUIIE TP CyHOBi
3aciaHHs, TOAI SK pelTa He BiA0yacs yepes3 HesBKY yJaCHUKIB
npoBa/pKeHHs. BogHouac nocunanns Ha ct. 322 KIIK Ykpainu,
sIKa 3aKPIIUIIOE IPHHIUI OE3MIePepBHOCTI CYA0BOTO PO3IILAY, a
TaKOX Ha HEOOXIHICTh BUTPpAaYaHHs OFO/IKETHUX KOLITIB ISt
myOJTiKaLii OroNoIIeHb He € JOCTATHIMH MiICTABaMU [Tl BiIMOBU
y KJIOTIOTaHHI 3aXUCHUKA IIPO BiJKJIaJEHHS CYHOBOTO 3aCiTaHHS 3
METOI0 HaJISKHOI MITOTOBKH JI0 CY/IOBHX J1€0AaTIB.

Bupok anemsmiitHoro
cyny

3MiHEHO JINIIIE YaCTUHY PillleHHs MO0 00cATy KoH(ickarii
MaiiHa: 3 HbOTO BUKJIIOYEHO XKHUTIIO 3aCYKEHOTO.

Kacariiine
OCKap KeHHsI
CTOPOHOIO 3aXUCTY

3axucauk 3acypxenoro OCOBA_7 nojas kacariitHy ckapry,
MOTHBYIOYH i1 iCTOTHUMH TIOPYIICHHSIMH KPUMIHAIBHOTO
TIPOIIECyaTbHOTO 3aKOHY, 30KpeMa: / * OOBHHYBaJIbHUIT aKT He
BianoBinas Bumoram KITK Vkpainu; / ¢ moka3u BUHYBaTOCTI
OCOBA_7 6ynu HefocTaTHIMHY; / * PIllIeHHS Cyy IPYHTYBAJIOCS
Ha IPUITYLIIEHHAX Ta HOPYIIEHH] IpaB 0OBUHYBAaUYEHOT0, 30KpeMa
ITiJT Yac MPOBEIeHHs HeTJIACHAX CITITINX (PO3LIYKOBUX) Ailf; /
Cy/J] epIoi IHCTAHIIIT ICTOTHO 0OMEKHB MPaBO 3aXUCHUKA Ha
HaJIe)KHY ITiITOTOBKY [0 CYAOBHX 1e0aTiB, IO BIUINHYJIO Ha
3MarajabHiCTh IIPOLECy Ta CHPaBEIUBICTh CYJOBOTO PO3IILLY.

* 00BHHYBaJILHUH aKT He Bijmosinas BuMoram KIIK;

* nokasu nposua OCOBA 7 Oynu HeJoCTaTHIMH;

* pileHHs cyy 6a3yBanocs Ha IPUITYLICHHSX Ta IIOPYLICHH] TpaB
00BHHYBAa4Y€HOT'0, 30KpeMa i/l 4ac HEerJIACHUX CIIIUUX
PO3IIYKOBHX JIiH;

* CyJIOM MepIoi iHCTaHIii OyJI0 rpy00 MOpyIIEHO MPaBo
3aXMCHHKA Ha HAJIS)KHY IIATOTOBKY JI0 CYJOBHX JIe0aTiB uepe3
BiJ]MOBY y HaJIaHHI Yacy Ha MiJIrOTOBKY, 1[0 CYTTEBO OOMEKHIIO
3MaraJbHiCTh MPOLECY Ta CIPABEUIHBICT CYI0BOTO PO3IISILY.

37 Tlocranosa Bepxosroro Cyny Bin 19.07.2022 y crpasi Ne727/13085/18 (npoBamxeHnHs
Ne51-10250xm18). URL: https:/reyestr.court.gov.ua/Review/105359481
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Bepxosuuit Cyn y cBoiil OCTaHOBI MATPUMAB MO3HIIO 3aXHCTY
1010 NOPYIICHHS PUHIKITY PIBHOCTI CTOPIH 1 IpaBa Ha
crpaBeJIMBUI CyJ0BHI po3risii. byio 3a3Ha4eHo, 0 CyJ nepuoi
iHCTaHILii HEOOIPYHTOBAHO BiZIMOBHB 3aXUCTY B HaJaHHI 4acy IJIs
iITOTOBKH JI0 CYIOBHX JIe0AaTIB, III0 € BaXKIMBUM €I€MEHTOM
peanizawii npaBa Ha 3aXHCT, OCOOJIUBO B YMOBaX CHELiaIbHOTO
(«in absentia») npoBamkeHHs. Cy HaroJIOCHB, IO TaKa IPAaKTHKa
NOPYIIY€ NPHHIUIN IOPUIHIHOT PIBHOCTI, 3MarajibHOCTI Ta
cynepeunts cTarTi 6 KoHBeHIIT po 3aXHCT NpaB TIOAUHY i
OCHOBOITOJIOKHHUX CBOOOJ Ta BIAMOBIHIN MPAKTHII
€BpONEHCHKOro Cy 1y 3 IpaB JIIOJUHH.

[paBoBa mo3uiiist
KacaliiHoro cyay

Y 3B'I3Ky 3 HaBEICHUMHU ICTOTHUMU HOPYIICHHAMI BUMOT
KPUMiHATEHOTO NIPOLECYaIbHOTO 3aKOHY BUPOK CyTy HepIol
iHCTaHLIl Ta yXBally alesiiiHoro cyay OyiIo CKacoBaHO.
Pimenns xacamiitnoi BepxoBuuit Cyz IoCTaHOBUB HAaIIPaBUTHU CIIPaBY Ha HOBHIA
iHCTaHI T CYZOBHIi PO3IJISAA 0 Cy oy MepuIol iHCTaHLIT 3 METOI0
3a0e31eueHHs IIOBHOTO JOTPHMAHHS POLeCyalbHHUX TIPaB
00BMHYBAa4Y€HOI'0 Ta HOro 3aXUCTY, 30KpeMa B yMOBax
CIICIiJIbHOTO CY/IOBOT'O IIPOBAIKEHHSL.

Posenanemo yio cnpagy demanvhiute. ¥ 6unaoxy, wo anauizyemscs, cyo
nepuwioi’ incmanyii 8i0MOBUE Y 3A0080€HHI KIONOMAHHA 3AXUCHUKA NPO
Haoawnusi 000amK08020 4acy Osi Ni020MoGKU 00 Cy0osux oebamié nicis
Jonumy 8adCIUBUX CBIOKIG, Y4aCMb AKUX Ynepuie 3a Mpusanull nepioo
npoyecy (3 2018 no 2021 pik) Oyna 3abe3neuena cmopoHoio 008UHYEAUEHHSL.
Cyo0 nepwioi’ incmanyii He HABIG NEPEKOHAUBUX APSYMEHMIB CBOET GIOMOBU,
Hamomicms ROMUNIKOGO 36UHYEAMUE COPOHY 3aXUcCmy y cnpobi 3amazHymu
npoyec. Ilpu yvomy 6invwicms 3acioaHb 3a KilbKa pokie He 6i00yaucs 3
NPUYUH HEs8KU THUUX YUACHUKIG npoyecy, a He uepe3 Oii 3axucmy.

Bepxoauii Cyx Haroiocus, 1o Taka MO3HMIS Cyy Mepiioi iHcTaHMii €
HETIPUHHATHOIO, /DKE MOpyIIye (GyHIaMEeHTAIbHI TPUHINIHN KPUMIHAIEHOTO
TIpoIiecy IOPUIUIHOL PiBHOCTI CTOPIH, 3MarajibHOCTI Ta CIIpaBeuIMBOCTI. Taki
il cyny mepmioi iHCTaHINI CTaBIATh CTOPOHY 3aXHCTy B HEBHTIIHE
CTaHOBHIE, 1[0 € HEMPHUIIYCTUMUM 3TiHO 3 NMPAaKTUKOIW CBPONEHCHKOTO
cyny 3 mpaB sroaunad. Bigrak Bepxosuuii Cy1 3a3Ha4uB, 1110 HEOOTPYHTOBaHE
0OMEXEeHHSI MOXJIMBOCTI 3aXHCTY IMiJrOTYBaTHCs O Je0aTiB € cepio3HuM
MOPYIIEHHSM IpaBa Ha CIPAaBEIJIMBHN CYIOBHH PO3MIISA, 3aKpIIUIEHOTO Y
crarti 6 KoHBeHLIT Npo 3aXKCT MpaB JIIOJMHU 1 OCHOBOIOJIOKHHUX CBOOO/I.
Cyn nepioi iHCTaHIi{ TOBUHEH JOKJIACTH MaKCUMAJIbHUX 3yCHJIb JJISl TOTO,
mo0 3axMCHUK MaB MOXJIMBICTH IIOBHOIO MIpOIO pealli3yBaTH CBOI
NpoLeCyaJibHI TIpaBa, a CTOPOHM OTPUMAIM piBHI MOXJIMBOCTI ISt
MIPEJICTaBICHHS CBOET O3MUIIIT.

TakuMm YMHOM, NPAKTHYHUM ACIIEKTOM 3aXHCTy NpaB OOBHHYBaYE€HOTO B
YMOBaX CIIEIiabHOTO IPOBA/IKEHHS € 000B’SI30K CyIy CTBOPUTH e(eKTHBHI
YMOBH JUIi  TOBHOI[IHHOTO  IPEACTAaBICHHS  3aXHCHUKOM  HO3MIT
MMi3aXMUCHOTO, BKIIOYAIOYM HAJIe)KHE OOTPYHTYyBaHHS OyAb-sSKUX BiJIMOB y
3aJI0BOJICHHI MpOLieCyalibHUX KIIONMOTaHb CTOPOHH 3axucty. Lle mo3Bosse
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3a0e3meunT  OajaHc IHTEpPEeCiB CTOPIH 1 BIANOBiZa€ MiKXHAPOIHUM
CTaHAapTaM CIPABEIIUBOTO CyI0BOTO PO3TISIY- L.

[lig wac crmemiagpHOTO CyIOBOTO TMPOBADKCHHA, SKE Iependadae
MIPOBEACHHS CYIOBOTO IPOIECY 3a BiICYTHOCTI 0OBHHYBAaYEHOTO, OCOOIHMBY
yBary HeoOXiTHO IPUAUIATH peai3aliii mpasa Ha 3aXHUCT.

Kimto4oBHM acmekToM INpakTHYHOTO 3aXHCTy MpaB y CICeHialbHOMY
MIPOBA/PKEHHI € 3a0€3MeUeHHs HaJIe)KHUX YMOB JUISl ITIATOTOBKY 3aXUCHUKA 10
yuyacti B cynoBux paebarax. Tak, sKIIO 3aXUCT MOAAE KIOIOTaHHS IIPO
BIZIKJIQICHHST PO3MJISAY CHPaBH AJIS MIATOTOBKHU JI0 BUCTYIY B Ae0arax, Cyn
MOBUHEH PETENbHO OI[HUTH JOLUIBHICTh TAKOTO INPOXaHHS Ta HaJaTh
pO3yMHE I HalexHe OOIPYHTYBaHHS CBO€i MO3WIII Yy pasi BiJMOBH.
HenocratHiM € ¢QopmanbHe TOCWIaHHA CyAy JMIIE Ha NPUHIWI
0e3mepepBHOCTI CYyOBOTO pO3TiAmy, 3akpimmeHwmit y crarti 322 KIIK
VYxpainu, uu Ha (piHAHCOBI BUTPATH, ITOB’A3aHi 3 IPOIIECOM.

TakuM YHHOM, JOCTIJHMBIIM HOPMATHBHO-IIPABOBY Ta TPAKTHYHY
CKJIQIOBI 3aXHCTy NpaB OOBHHYBaYE€HOTO IIPH CICHIAIBHOMY CYIOBOMY
NPOBA/UKCHHI B YKpaiHi, MOXKHA 3a3HAYUTH, IO LS MPOLEIypa 3araioM
Y3TOJDKYETBCS 3 HOPMaMH MDKHApPOAHO-NIPABOBHX AKTIB 338 YMOBH
JOTPUMaHHS KITIOYOBUX TPOLECyalbHUX TapaHTIil:

1) 3rigHO 3 moNoXeHHsAM nyHKTY 9 (a) posmimy 3 Pexomennarii
Ne R (87) 18 Kowmirery MinictpiB Pagu €Bponu aepkaBam-uieHam
PEKOMEHIOBAaHO PO3MVITHYTH MOJJIMBICTh  JIO3BOJMTH CyAaM HepIIoi
iHCTaHLIi PO3IJIANaTH CHpaBU Ta YXBAIIOBAaTH DIlIEHHS 3a BiICYTHOCTI
O0OBHHYBAYECHOTO 32 YMOBH, IO BiH HAJC)KHHMM YHHOM IOBIIOMIICHHIH MPO
JaTy CyOOBOTO 3acilaHHs Ta Ma€ @paBo Ha opuauuHe abo iHIe
NPeNCTaBHUIITBO;

2) TpaBWwIa  KPUMIHAJIBHOTO  TIPOBAKEHHS 332  BIICYTHOCTI
00BHHYBAaYCHOTO TaKOX Y3TOKYIOTHCS 31 3MicToM Pesomorii Ne 75 (11)
Kowmitery MinictpiB Pagum €Bponm momo KpuTepiiB, SKi PerymiolOTh
MPOBADKEHHS 3a BiZICYTHOCTI OOBUHYBA4EHOT0>,

BUCHOBKH

Otmxe, NpakTHKa CIelialbHUX CYJOBUX MpPOBa/pKeHb y €Bpomi €
MIOUIMPEHOIO 1 0a3yeThesl SIK HA 3arajbHOEBPOINIEHCHKHUX CTaHIAPTaX, TaK i HA
HaI[lOHAJILHUX CUCTeMax MpaBoCy s, B OKpeMHX FOPHUCIUKITISAX, OCOOIHMBO Y

¥ Illogo mpouexypr CyHOBOIO PO3IUIAY B CIEMiaJbHOMY CYIOBOMY IPOBaKEHHI 3a
BiJICYTHOCTI 0OBHHYBAa4YEHOT0: in absentia. advokatpost.com, 2024. URL:
https://advokatpost.com/shchodo-protsedury-sudovoho-rozhliadu-v-spetsialnomu-sudovomu-
provadzhenni-za-vidsutnosti-obvynuvachenoho-in-absentia/

3 Vereshchak O. International practice of criminal proceedings in the form of in absentia.
Entrepreneurship, Economy and Law, 2021, Ne7, 85-90. DOI: https://doi.org/10.32849/2663-
5313/2021.7.13
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KpaiHaX KOHTHHEHTAJBHOTO IPaBa, HOIYCKAE€ThCS MOXKIIMBICTH NPOBEICHHS
CyIOBHX 3acimaHp 0e€3 NPHCYTHOCTI OOBHHyBaueHOro. BomgHowac Taka
npoleaypa Ma€ CyIpoOBOKYBATHUCS YITKUMHU IIPOLECYaIbHUMH IapaHTIsAMH,
mepeayciM HaJeKHIM MTOBIIOMIICHHSM PO Yac 1 MicIle CyZOBOTO 3aciJaHHs,
3a0e3neueHHsIM yJacTi 3aXHCHUKA Ta MOIIMBICTIO TEPETJIILy PIllIeHHS 3a
HasgBHOCTI mifctaB. B VkpaiHi o mpakThka HpOIOBXKYE PO3BHUBATHCS Ta
motpebye CyBOpOro IOTPUMAHHS YMOB, SKi 3a0€3Me4yloTh OanaHC Mik
3aBJaHHSMU TIPaBOCYJS Ta IpaBaMH 00BHHYBaueHoOro. OcobanBe 3HaYCHHS
MAIoTh JJBa KJIIOYOBI NPUHIUIIN: [IPABO HA CIPAaBEIUBHIA CY/]I, [0 OXOILTIOE
0co0OHUCTY ydacTh 0OBHHYBaY€HOTO a00 HAJIE)KHE MOBIIOMIICHHS PO CyIOBUI
mporec, Ta 3a0e3NeueHHsT aKTUBHOI Y4acTi CTOPOHHM 3aXUCTy HaBiTh 3a
(i3UYHOT BIICYTHOCTI 0OBHHYBA4Y€HOTO.

CrenianpHe CcyIoBe MPOBADKCHHS JOMYCKA€ThCS 3a  BiOCYTHOCTI
O0OBHHYBA4YCHOTO y pa3i HOro MiKHAPOIHOTO UM IEPXKABHOTO PO3LIYKY, a
TaKOXX Y BUIIQJIKY JOBEACHOTO YXUICHHS 0COOU Bif cyny. 3a TaKHX 00CTaBUH
mpouenypa in absentia MOXe 3aCTOCOBYBAaTHCS JIMIIE 33 YMOBH, IIO
00OBHHYBAaYeHOTO OYJIO HAIEKHO MOBIIOMICHO TMPO TMpolec i Homy
3a0e31eYeHO MOXKIIUBICTh 3aXUCTY. YKpaiHChKa CyOBa NPAaKTUKA CBITYHTH,
[0 KacalifiHe OCKap)KCHHsS HEPiNKO MOB’sA3aHe caMme 3 HEIOTPHUMAHHIM
NpOLECYNIbHUX TapaHTid 3axucTy. BojHouac 3a yMOBHM HaJIe)KHOTO
MOB1TOMJICHHS, €()eKTUBHOI YYAaCTi 3aXUCHHKA T MOTHBOBAHOI OI[IHKH CYIOM
yCiX MpOLECYalbHUX KJIOMOTaHb Taka MpoLeAypa MOXE BiANOBIIATH
MDKHApOJHHUM CTaHAapTaM, 30KpeMa pekoMeHpanisM Kowitery MiHiCTpiB
Pamu €pporm. lle 103BONsAE TOEIHATH 3aBIAHHS HEBiIBOPOTHOCTI
KPUMIHAJIBHOI BiNIOBINANEHOCTI 3 MOTPHMAaHHSAM OCHOBHHX IPHHIIUIIB
CIPaBEINTUBOCTI, 3MaralbHOCTI Ta PIBHOCTI CTOPiH MEpe 3aKOHOM 1 CYZ0M.

AHOTAIIA

JocmimkeHHs TPUCBIYCHO aHANi3y MEXaHi3MIB  3aXHCTy IIpaB
OOBHHYBAaYEeHOIO B YMOBaX CIICHIAIBHOTO CYIOBOTO MPOBAKECHHS, KOIHU
PO3TISII KPUMiHAIBHOTO TIPOBAKEHHS 3IIHCHIOETHCS 32 BIIICYTHOCTI OCOOH,
sIKa MIPUTATAETHCS JI0 KPUMIHAIBHOI BIMOBIAAIBHOCTI. METOIO TOCIIIKSHHS
€ 3’CYBaHHsl CTaHy HOPMAaTHBHO-IIPAaBOBOTO DEryJIIOBAHHS CIIENialbHOTO
CyIOBOTO MPOBA/DKEHHS B YKpaiHi, a TAKOX HAJAaHHS OI[IHKU MPAKTUIHOT
e(peKTUBHOCTI IMIUIEMEHTAIlil MDKHApOIHWX CTAHOApPTIB 3aXUCTy IIpaB
00BHHYBaYEHOT0 y MEXKax Ii€i IPOIeaypH.

Y mpomeci MiATOTOBKM HAyKOBOI Mpami BHKOPHCTaHO KOMIDIEKC
3araJbHOHAYKOBHX 1 CIIENialbHO-IOPUANYHUX METOMIB, 30KpeMa METOau
aHamizy, CHHTe3y, IHIYKWii, AeAyKUii, NOpPIBHSUILHO-NIPAaBOBHH METO,
CHUCTeMHHMH TiJIXiJ] Ta METoJ MpaBOBOro MojemoBaHHA. OTpuMaHi
pe3yJbTaTh CBi4aTh, IO CIIEliajbHE CYJ0BE MPOBALKEHHS 3aCTOCOBYETHCS
B €BPOIICHCHKUX JepXKaBax 1 IPYHTYEThCS SK Ha 3arajJbHOEBPOIEHCHKHX
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CTaHJapTax CHPAaBEIJIMBOIO CYHOYMHCTBA, TaK 1 Ha IIOJOXKEHHSX
HAIllOHAJIFHOTO 3aKOHOZABCTBAa OKpeMHUX KpaiH. 30KpeMa, y IepkaBax
KOHTHHEHTAJIFHOT IPaBOBO{ CHCTEMH JOIYCKA€THCS MOXKIUBICTD IPOBEICHHS
CyIOBOTO pO3TIBITy 0e3 ocoOmcToi ydacTi OOBHHYBau€HOTO 3a YMOBHU
HasBHOCTI HAJISKHUX IPOLECYalbHUX TI'apaHTIid, HacaMIepen CBOEYACHOTO
TIOBITOMJICHHS 0COOH TPO JaTy, 9ac i Micie CyZ0BOTO 3acigaHHs.

VkpaiHCbke 3aKOHOJABCTBO Ta CyJOBa TMpakTHKa Yy il cdepi
MPOJOBXKYIOTh (POPMYBATHCS, IO 3yMOBIIOE HEOOXIIHICTh 3a0€3MCUYCHHS
HaJIe)KHOTO OajaHCy MiXK IHTepecaMH MNpaBOCYIAs Ta TapaHTIAMH MpaB
o0OBuHyBayeHoro. OOIpyHTOBAHO, 10 3aCTOCYBAHHS CIIELIAILHOTO CYA0BOTO
MIPOBA/PKEHHSI € JIONMYCTHMHUM JIMIIE 32 HAasBHOCTI BH3HAYEHHX 3aKOHOM
M/ICTaB, 30KpeMa OrOJIONICHHS OOBHHYBaueHOTO B JAEp)KaBHUII abo
MDKHapOJHUI PO3IIYK YM BCTAHOBICHHS (DAKTy HOTO YMHCHOTO yXHJICHHS
Bil y4acTi B KpHUMIHAJHbHOMY MpPOBa/KCHHI. J[OBEIeHO, MO0 JAOTPUMAaHHS
KIIIOYOBHX 3acal NpaBa Ha CIPaBEUIMBHI CyNOBHH PO3IJIAL, HAJCHKHOTO
MOBiTOMJICHHSI Ta ©(EKTUBHOI y4YacTi CTOPOHM 3aXHCTy Ma€ BH3HAUYalIbHE
3HAYCHHS NI JICTITUMHOCTI TIPOBa/KCHHS in absentia.

INokasaHo, 1110, TONPU OKpeMi IpobIIeMHU PaBo3acTOCyBaHHs, YKpAaTHChKa
CyJIOBa TPAaKTUKA IOCTYIOBO HAaOJIMKAETHCS IO €BPOINEHCHKUX CTaHIAPTIB,
30kpeMa pekomenpauiii  Komitery wminictpiB  Pagm  €spormm. Lle
MIATBEPIKYEThCS aHAII30M KacallifHUX CIpaB, y SKUX OIHIEI0 3 OCHOBHHX
MJICTaB ISl OCKap KEHHs CYJOBUX pillleHb € TMOPYLICHHS MpOIeCcyalbHIX
rapaHTtii 3axucty. [IpakTHuHe 3HAUCHHsS CTATTI MOJSITa€ y BU3HAYCHHI
KJIIOYOBHX YMOB JOIYCTUMOCTI CIELIalbHOTO CYAOBOTO INPOBAKECHHS B
VYkpaiHi 3 ypaxyBaHHAM €BPOIEUCHKUX CTAaHAAPTIB Ta HEOOXiTHOCTI
3a0e3IeUYCHHs HAJISKHOTO 3aXUCTY IpaB OOBUHYBAYEHOTO.

KuarouoBi cioBa: cneyianvre nposadoicents, npaga 0668uHy8aueHo2o, in
absentia, npasocydos, esponeiicbKi cCmaHoapmu.
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IMIVIEMEHTAIIA IIPUHIAIIIB ITPABA
€BPOINIEMCBHKOI'O COIO3Y V PET'YJIIOBAHHI )
30BHIINIHBOEKOHOMIYHUX TOI'OBOPIB B YKPAIHI

3ybapena A. €.

BCTYII

CydacHHH  PO3BHTOK  30BHIITHOCKOHOMIYHHX  BIZHOCHH  JAeaii
BHpa3Hillle 3aCBiAUYE, IO PETYIIOBAHHS 30BHIIIHFOEKOHOMIYHHX JOTOBOPIB
yKe HEe MOXKEe pO3IIIAAAaTHCS BHUKIIOYHO Kpi3hb NPH3MY HaliOHAIBHOTO
JIOTOBIPHOT'O 4M KOJi3iiHOTO mpaBa. TpaHCKOPIOHHHIA XapaKTep TOrOBIPHOTO
00iry, 3pocTaHHS pOJi BHYTPIIIHBOIO pHHKY €Bporneiickkoro Coro3y,
MOCTyHoBe 30JIM)KEHHS ITPaBOBUX PEKUMIB JEp)KaB Ta MOCHICHHS
IHTerpaIliifHuX MPOIIECIB 3yMOBIIIOIOTh HEOOXIMHICTh aHai3y THX 3acaj, sKi
BU3HAYAIOTh HE JIMIIE 3MICT OKPEMHUX HOPM, a i 3arajbHy JIOTiKy IPaBOBOT'O
perymioBaHHA. Y I[bOMY KOHTEKCTI OCOOJIMBOTO 3HA4YCHHS HaOyBaroTh
npuHOunu  npaBa  €Bpomeiickkoro  Coro3y, OCKUIBKM —caMe€  BOHH
3a0e3Meuyr0Th CHCTEMHICTb, Y3TOKEHICTh 1 (PYHKI[IOHANEHY CIIPSIMOBAaHICTh
IIPAaBOBOTO BIUIMBY Ha BiJHOCHHH, IIOB’SI3aHI 3 YKJIAJECHHAM, BUKOHAHHAM 1
3aXHCTOM IIPaB CTOPiH 3@ 30BHIITHPOEKOHOMIYHIMH JIOTOBOPAMH.

Jnst Ykpaiuu 1s npo0sieMaTuka Ma€e He JIMIIEe TEOPETUYHE, a i IPaKTUIHE
3HAYCHHs. YT0/a Ipo acomiarliro Mixk YkpaiHoro ta €sporneiicbkkuM Cor30M,
MOJANIbIe  HAOMMKCHHS  HAIIOHAJBHOTO 3aKOHOJABCTBA JIO  acquis
€sporneiicbkoro Cor3y Ta cyuacHHil eTar eBponenchbKol inTerpanii Ykpainu
aKTyaJli3ylOTh THTaHHS He Juile (OPMaNbHOTO 3al03WYEHHST OKPEMHX
HOPMAaTHBHHUX pillieHb, & W CHPUIHATTS NPUHUMIIIB MpaBa €BPOIEHCHKOrO
Coro3y sIK 3MICTOBHOI OCHOBH MpaBOBOTO peryioBaHHS. Lle ocobmmBo
BaXIJIMBO Y cdepi 30BHIMIHFOCKOHOMIYHHUX JIOTOBOPIB, JI¢ MEPETHHAIOTHCS
cB00O/Ia JOTOBOPY, aBTOHOMIsI BOJIi CTOPiH, BUMOTH BHYTPIITHHOTO PHHKY,
myOmigHO-TIpaBOBI OOMEKEHHs, IMpaBHJa KOHKYPEHIIii, 3aXHCT ciabmrol
CTOPOHH Ta NPOIECyalbHi rapanTii e(eKTHBHOTO 3aXUCTy MpPaB.

AKTyaJbHICTh TEMH HOCHITIOETHCS THM, IO B YKpATHCHKIH IpaBOBii HayIi
iMIIIeMeHTariss npuHOUIiB mpaBa E€Bpomeiicbkoro Corozy y  cdepi
30BHIITHLOCKOHOMIYHHX JOTOBOPIB II€ HE JicTalia IiJTICHOTO OMpPAIIOBaHHSI.
Xoua iCHYIOTh JIOCTI/DKCHHS 3aralbHUX MPUHIMIIB mpaBa €BPOINEHCHKOTO
Coro3y, 30JMKEHHS 3aKOHOJABCTBA YKpaiHM 3 IIPaBoM E€BpPOMEHCHKOTO
Coro3y, cBOOOH JTOTOBOPY, 30BHIIITHHOEKOHOMIYHOT JiSUTBHOCTI Ta OKPEMHX
ACTeKTiB MDKHAPOIHOTO MPHUBATHOTO TpaBa, iX B3a€EMO3B 30K HE 3aBXKIU
PO3KPHMBAETBCSl SK €IMHA CHCTEMa. YHACHiJOK I[bOT0 IMIUIEMEHTAaMis
npuHOUIiB TpaBa €Bpomneiicbkkoro Colo3y Hepiko clIpuiMaeTbes K
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3arajbHOMOJIITHYHE 3aBJaHHA €BPOIHTETpallii abo TexXHIYHA ajanTaris
OKpeMHUX akKTiB, Xoda Jiusi cQepd 30BHINTHBOCKOHOMIYHHX JOTOBOPIB
BH3HAYAJHFHUM € (PYHKITIOHAIBHUIH MiIXil, 32 AKOTO IIi MPHUHIUIIN CIYTYIOTh
KPUTEPIsIMH OI[IHKH PETyJIIATUBHOI MOJENi, MEX BTPYYaHHSA y TPUBATHY
AaBTOHOMIIO, pIBHOCTI yMOB yd4acTi Yy TpaHCKOpJOHHOMY o00iry,
nependaTyBaHOCTI JOTOBIPHOTO PEXKUMY Ta PEATEHOCTI 3aXUCTY MOPYIICHUX
pas.

1. ITpunnunu npasa €sponeiicbkoro Corw3y Ta ixX 3Ha4YeHHA A1

peryJIloBaHHs 30BHIIIHBOEKOHOMIYHHUX A0Tr0OBOPiB

JocnipkeHHst iMIUIeMeHTalil IpUHIKIIB IpaBa €Bponelicbkoro Corozy
(manmi — €C) y peryiroBaHHI 30BHIITHBOEKOHOMIUHHX JOTOBOPIB B YKpaiHi
notpedye 3’ACyBaHHS {X MPaBOBOI NPUPOIH, Micla y cucteMi npasa Corozy
Ta 3HAYEHHsS AJSI HAIlOHAJIBHOTO IPaBOMOPSAKY. be3 mboro HeMOXIJINMBO
KOPEKTHO BU3HAYNTH Hi MEXI iX IMIUIEMEHTaILli] B yKpaiHChKE 3aKOHOJaBCTBO,
Hi iX BIVIMB Ha JOTOBIpHE PETYJIIOBAaHHA TPAHCKOPIOHHHX HPUBATHO-
MIPaBOBHX BiHOCHH.

VY noxtpuHi [lankparosa B. O. ciaymHO 3a3Ha4ae, mo mpxepena mpasa €C
OepyTb CBIiif IOYATOK 13 HAI[IOHAJBHUX MPABOBUX CHUCTEM JIep)KaB-WICHIB, a
3MICT 3araJibHUX NPHHLMIIB 1paBa BcTaHoBIOe Cyn €C 1usixoMm aHanizy
NpaBa IepKaB-wICHIB HA PEAMET HAABHOCTI B HHOMY CITIIBHUX MPHHIIAITIB!
ABTOpKa HaroJjoIye, 10 3arajlbHi NPUHLUIKA MOXYTh CTaTH JOIMOMIXHUM
3ac000M Uil TJIyMa4deHHs MEPBUHHOIO YW BTOPHHHOTIO 3aKOHOJABCTBA,
MOXYTh OYyTH BHKOPHUCTaHI Ui TICPEBIPKH 3aKOHHOCTI BTOPHHHOTO
3akoHOgaBcTBa €C 1 MiKHapomHUX yrox, mimmucanmx €C, CTaHOBIATH
He3aJIe)KHy OCHOBY ISl BiATIOBIAJIbHOCTI JIep KaB-WICHIB, a TAKOXX MOXKYTh
OyTH BUKOPHCTaHI K «3allOBHIOBAYi IIUTMH» TaM, J€¢ HEMAa€ BiAIOBIIHOTO
3akoHozaBcTBa €C abo BiAMOBiMHI HOpMHU IPOCTO He Hependadeni’. OTxke,
IMITIEMEHTAIisl NpUHIMIIB npaBa €C BHKOHYIOE CHCTEMOYTBOPIOBAJIbHY
¢GyHKI0, 3a0e3Meuyyloyr  Y3rO/PKEHICTh  PEryJIIOBaHHS,  IOJOJIAHHS
HOpPMaTHBHOI (parMeHTapHOCTI Ta €AHICTh MPaBO3aCTOCYBaHHS. 3BiAcCH
BUIUTUBAE, 110 1Sl YKpATHH NPIOPUTETHUM € HE JIMIIE 3aII03UUSHHS OKPEMHUX
HOpPM, a cHopudHATTS camoi mpaBoBoi Joriku €C. VY  cohepi
30BHILIHLOCKOHOMIYHHX JIOTOBOPIB 1i¢ 03HAYa€ OPIEHTAIlI0 1 HA OHOBJICHHS
JOTOBIPHMX Ta KOMI3IfHMX mpumnmciB, 1 Ha TOOYIOBY IIJIICHOI,
nependauyBaHoi Ta (YHKLIIOHAJIBHO Y3TOJDKEHOI MOJENi IPaBOBOTO
PperyIIOBaHHS.

! MMankparosa B. O. 3aranbHi NpUHIMIM MpaBa K Jxkepeso npasa €sponeiichkoro Corosy.
Legal Horizons.2021. T. 14, Ne 2. C. 113. DOL: 10.21272/legalhorizons.2021.i14.p111
2 Tam camo. C. 113,
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Sk coymHO 3a3Ha4yae Bengoetxea J., 11 3aranpHUX NpUHIHIB paBa €C
MEHIII TUCKYCIHOIO € He iX OHTOJIOTiS, a caMme iX (YHKIIS y NPaBOBOMY
IVCKYpCi, 30KpeMa 3allOBHEHHS IPOTAlWH, JONOMOra y TIyMadeHHI Ta
HepeBipKa YMHHOCTI MPABOBOTO PETYIIOBanHs . Jlaji aBTOp 3BepTac yBary Ha
Te, mo y npasi €C Hemae cdepm, sika Oyina 6 Hanepexa YiTKO ineHTH(iKOBaHA
SIK «IIPUBaTHa», a TaKOX IJKPECIIOE PO3MHUTICTD MEXi MK NPUBATHUM i
nyONMiYHUM, OCKUIBKM TpuBaTHe mpaBo B €C Mae myOniuHUH,
MiKOCOOMCTICHMH 1 B3aemomnoB’s3annii Bumip®. Kpim Toro mnpuHumnu
Ha0yBalOTh 0COOJIMBOTO 3HAUCHHS TOJI, KOJIM 3aCTOCOBYIOTHCS Y IPABOBOMY
MIpKyBaHHI, TIIyMa4deHHI i 3acTOCYBaHHI IIpaBa y CKJAJHUX CIpaBax, e
3BMYAWHUX TIPABUJI BUSBJIAETHCS HENOCTaTHLO . Takuii miaxin qae migcraBu
po3risiaTi NpuHIMIY npaBa €C sIK METOI0JIOTIYHO pelieBaHTHI Ui chepu
30BHIIIHFOCKOHOMIYHHX TOTOBOPIB, OCKIUJIBKY B Iii IJIOIIMHI BU3HAYATEHUM
€ He MpsIME PO3MEXYBaHHs IIPUBATHOTO 1 ITyOJIIYHOTO NpaBa, a PEryJIITHBHA
CIIPOMOXHICTh BiNMOBITHHUX 3acal 3a0e3IedyBaTH [UTICHICTh PEryIIOBaHHS,
IOJIOJIAHHS TPOTAJIHH 1 HaJISKHE TIYMadeHHS! HOPM.

Sk 3a3Hauae [lankpatoBa B. O., y Hayni AWUCKYCIHHUM 3aJIHIIA€THCS
MMUTAaHHS [IPO BU3HAYCHHS YITKOTO MEPEeNiKy 3aralbHUX MPUHIIUIIIB, SKi TIOTh
y €C, a popMyBaHHS OBHOTO Ta €IMHOTO KATaJOTy 3arajbHHUX MPHUHIUIIB
npaa €C e HenoubHUM, ockibki Cya €C y nmoJanbpioMy Mo)ke OHOBUTH
Ta PO3IIMPHUTH Takuii MEPENK 3 Orsay Ha GaratorpannicTs npasa €C°. 3a
TaKUX YMOB BHM3HAYaJbHHM CTa€ BCTAHOBJEHHS THX I3 HHX, SKI €
(YHKI[IOHAJIBHO PENICBAHTHUMH JUISi TIPABOBOTO PETyYJIIOBaHHS 30BHIIIHBO-
€KOHOMIYHUX JIOTOBOPIB.

Hopmarusre 3aKpilIeHHs MIPUHINTIIB ULt peryJIroBaHHS
30BHIIIHFOCKOHOMIYHHX JIOTOBOPIB IMPOCTEXKYETHCS HA PiBHI 3aCHOBHUIIBKIX
norosopiB €C, JloroBopy mpo ¢yHKIiOHyBaHHA €Bporeiicbkoro Coro3y Ta
XapTii 0CHOBOTIOJIOKHUX TIpaB €Bpornelickkoro Coro3y, MO MITBEPIKYE IX
CHCTeMHUI Xapakrep y npaBomopsaky Corosy. Y Mexkax IbOTro JOCHIIIKESHHS
BU3HAYAIbHUMKM € Taki npuHounu npaBa €C: mpaBoBa BH3HAYEHICTB,
MPONOPIIHHICTh, PIBHICTh Ta HEAUCKPUMIHAISA, CBOOOIA MiANPUEMHHUIILKOT
nisutbHOCTI Ta edekTuBHUN 3axuct mnpaB. Came BOHHM 3a0€3MEUyIOTh
nepe0avuyBaHiCTh ~ TPAHCKOPJOHHOTO  00Iry,  OKPECIIOKTh  MEXKI

3 Bengoetxea J. General Legal Principles Navigating Space and Time // General Principles
of EU Law and European Private Law / ed. by U. Bernitz, X. Groussot, F. Schulyok. Alphen aan
den Rijn : Kluwer Law International, 2013. P. 46.URL:https://www.researchgate.net/
publication/377527244 General Principles of EU Law_and European Private Law

4 Tam camo. P. 47-48.

5 Tam camo. P. 49.

¢ [TaukpaTopa B. O. 3araisHi IpUHIKIH TIpaBa K JKepeno npaa €apomneiicbkoro Coro3sy.
Legal Horizons. 2021. T. 14, Ne 2. C. 113—114. DOI: 10.21272/legalhorizons.2021.i14.p111
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JIOTTYCTUMOT'0 BTPYYaHHS Yy CBOOOMY €KOHOMIYHOI JisSUTBHOCTI, TapaHTYIOTh
PIBHICTD yYaCHHKIB pHHKY Ta Ji€BICTH 3aXHCTY IPaB CTOPIH.

Hacammiepen y cdepi 30BHIOTHBOEKOHOMIYHHX JOTOBOPIB OCOOIMBOTO
3Ha4YeHHSA HaOyBae npuunyun npagoeoi eusnauwewocmi. Y tpasi €C ioro
HOPMaTHBHE MiATPYHTS HE 3BOAUTHCS 10 OJHI€T OKPEMOi HOPMH, a BUIIIIBAE
3 KOMITIEKCY ITOJIOKEHb IEPBUHHOTO 1 BToprHHOTO 1paBa Coro3y. [lepexycim
cT. 2 JloroBopy mpo €Bporeiicbkuii Coro3 3aKpiILTIOE BEPXOBEHCTBO MPaBa sIK
OJIHY 3 OCHOBOMNOJIOXKHMX LiHHOocTel €C7, Toxi gk y c1. 2(a) Permamenty (€C,
€spatom) 2020/2092 npsiMo 3a3HaueHO, MO 3MICT BEPXOBEHCTBA MpaBa
OXOIUTIOE NpaBoBYy BuzHaueHicThb («legal certainty»)®. Binbm koHkpeTHwmit
NPOSIB  [IbOI'O NPUHLHUIY HPOCTEXKYeEThCst y cT. 297 JloroBopy mpo
¢dyHkiioHyBanHs €Bpornelicbkoro Coro3y, sika IoB’s3y€ IOPHINYHY Ji0 aKTiB
Coro3y 3 ix oimiiHIM OIyONiKyBaHHIM i BU3HAYAE MOPSAOK HAOpaHHS HUMHU
upnpnocTi’. Kpim  Toro, cr. 52(1) Xaprii OCHOBONOIOXKHHMX IpaB
€Bporeiicbkoro Coro3y BuMarae, mo0 Oymb-ske 0OMEXESHHS IpaB i CBOOOT
OyJl0 BCTAaHOBJICHE 3aKOHOM, III0 TAKOXX OMOCEPEIKOBAHO IMiJCHIIIOE BUMOTY
HOPMAaTUBHOT usHauyeHocTi . Ik 3a3nauae Hofmann H. C. H., et MIPUHIIUIL
€ 3aralbHUM IpuHOUNOM npaBa €C i BUMarae, mo-mepmre, o0 NpaBoBi
HOPMHU OyNnM YiTKUMH W TOYHMMH Ta 3a0e3nedyBaju rnepeadauyBaHiCTh
CUTYyaIli# 1 MPaBOBITHOCHH, YperyiaboBaHux mpaBoM Coro3y, a mo-apyre, oo
0cOOM MOTJIM HEJBO3HA4YHO 3’sICYyBaTW CBOI IIpaBa Ta OOOB’SI3KM 1 JiSITH
BimnoBimHO ;0 HuX'!. ABTOp TakoX IAKpECHIOE, 1O OJHHM i3
HaWBaKJIMBILIMX MPAKTUYHUX HACIIJIKIB LILOTO IPUHIIUIY € HEJIOMYCTHMICTB,
3a 3araJIbHUM TpaBHWIIOM, 3BOpOTHOI Iii mpaBa €C, a HaOpaHHSA YMHHOCTI

7 Koncomimosani Bepcii Jloropopy mnpo E€sponeiicekmii Coroz Ta Jloroeopy mpo

¢dyukuionyBanus €porneiicbkoro Coro3y 3 mpoTokoilamu Ta Aekiapaiismu // basa manux
«3axkoHOmaBcTBO YKpaiHmw». Bepxoena Paoa Vxpainu. URL: https://zakon.rada.gov.ua/
20/994_b06 (nara 3BepHeHHS: 18.04.2026)

8 Regulation (EU, Euratom) 2020/2092 of the European Parliament and of the Council of 16
December 2020 on a general regime of conditionality for the protection of the Union budget.
Official Journal of the European Union. 2020. L 433 1. 22.12.2020. P. 1-10. URL: https://eur-
lex.europa.eu/eli/reg/2020/2092/0j/eng

° Konconimosani Bepcii Jloropopy mnpo €sponeiickkuit Coro3 Ta Jlorosopy Ipo
¢dynkuionyBanHs €Bponelickkoro Coro3y 3 NpOTOKOJIaMM Ta Aekiapanismu // basa nanux
«3aKOHOIABCTBO YKpaiHw». Bepxosna Paoa Vkpainu. URL: https://zakon.rada.gov.ua/
20/994 b06 (nata 3BepHeHHs: 18.04.2026)

10 Charter of fundamental rights of the European Union. Official Journal of the European
Union. 2012. C 326. P. 391-407. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
Puri=celex%3A12012P%2FTXT (xata 3Bepuenns: 18.04.2026).

" Hofmann H. C. H. General principles of EU law and EU administrative law // European
Union Law / ed. by C. Barnard, S. Peers. 3rd ed. Oxford : Oxford University Press, 2020. P. 225.
URL: https://orbilu.uni.lu/bitstream/10993/45611/1/HOFMANN%20in%20Barnard-
Peers_Chap08.pdf.
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aktamu Co103y IOB’A3y€ThCA 3 iX HANEKHHUM OnmyOnikyBanHam 2. KpiM Toro,
Pech L. cmpaBemmBo 3a3Haudae, mo B mpasomopsaky Coro3y IpaBoBa
BH3HAYCHICTh HAJEKHTh N0 0a30BHX €JIEMEHTiB BEPXOBEHCTBa Ipapal’.
CBo€ro 4eproro, y Hayll MiOKPECTIOTh, IO MpPaBOBa BHU3HAYCHICTH
OB ’s13aHA 3 BUMOTAMH SICHOCTI, YiTKOCTI Ta IependadyBaHOCTI MPaBOBOTO
peryifoBaHHS, a TaKOX 13 MOMJIMBICTIO 0coOM mepeadaduTH IIPaBOBi
Hacmigkn  cBoei noseninku'4.  Bapto sayBaxutn, mo |y cdepi
30BHIIIHFOCKOHOMIYHHX JIOTOBOPIB uei MPUHIINIL 3abe3mneuye
MIPOTHO30BAHICTh MPABOBOI'O CTAHOBHMINA CTOPIH 1 HACTIAKIB JJOrOBOPY, LIO
poOuTh HOro OAHWUM i3 KPHUTEpIiB OIIHKK 30JMKEHHS HaliOHAIEHOTO
peryintoBaHHs 3 mpasoM €C.

He MeHm BaximBOro 3HaueHHS Uil cdepr 30BHINIHBOCKOHOMIUHHX
JOTOBOpiB HalyBae npuwnyun nponopyitnocmi. Ha piBHI mpaBa €C iioro
HOpPMaTHBHE 3aKpiIUIEHHS IOB’si3aHe Hacamrepen 3i cT. 5 JloroBopy mpo
€Bporneiicekmii Coro3, a TakoX 31 cT. 52 XapTii OCHOBOIIOJIOKHHUX IIPaB
€sponeiicbkoro Coro3y, 3MICT SIKUX Ja€ MMiJCTaBH BU3HAYHNTH, IO BTPYIaHHS
y cdepy mpaB Ta CBOOO HE MOXKE BUXOAUTH 32 MEXi TOTO, IO € HEOOXITHUM
JUTSL TOCATHEHHS JIeTiTHMHOT MeTtn . Sk ciaywmHo BuzHavae [lankpaTtosa B. O.
MPUHLIUI TPOTIOPLIHHOCTI MOJISITAaE Y KOHTPOII 32 criocoOoM 3ikicHeHHs €C
CBOiX NMOBHOBA)XEHb II0JI0 ACPKaB-YICHIB 1 OKPEMHX 0Ci0, a HOTO OCHOBHOIO
METOIO € 3aXHCT IHTEPECiB AePrKaB-ICHIB i MPUBATHUX OCI0 Ta HEAOITYILICHHS
prpyuanns €C y cBobomy mux cy6’extis'®. Ciig 3ayBaxuTy, mo y cdepi
30BHIIIHFOCKOHOMIYHHMX JOTOBOPIB 1€ O3HAYAE, IO MPUHIMI CIYrye
KpUTEpIEM JOMYyCTHMOCTI BTPYYaHHS Yy JOTOBIpHY aBTOHOMIlO, CBOOOIY
M ATPHEMHUIIBKOI TIsITHHOCTI Ta JIOCTYT 0 PUHKY.

Y  KOHTEKCTI pEryJIOBaHHA 30BHIIIHPOCKOHOMIYHHX  JIOTOBOPIB
CcaMOCTiHE 3HAa4YeHHS MAalOThb TaKOX MPUHYUNU pPIGHOCMI ma Heouc-
xkpuminayii. Ha piBai npaBa €C BOHH IPYHTYIOTECS Hacamrepen Ha cT. 20 i

12 Tam camo. P. 225-226.

13 Pech L. The Rule of Law as a Well-Established and Well-Defined Principle of EU Law. Hague
Journal on the Rule of Law. 2022. Vol. 14. P. 112, 123. DOI: 10.1007/s40803-022-00176-8.

14 Shcherbanyuk O., Gordieiev V., Bzova L. Legal nature of the principle of legal certainty
as a component element of the rule of law. Tribuna Juridica. 2023. Vol. 13, No. 1. P. 22-23. DOL:
10.24818/TBJ/2023/13/1.02.

15 Konconimosani Bepcii Jloroopy mnpo €spomeiickuit Coro3 Ta Jlorosopy Ipo
(yskuionyBanns €Bpomneiicbkoro Coro3y 3 HPOTOKOJIaMH Ta AekiapaiisMu // basa nanux
«3akoHOmaBcTBO YKpainmw». Bepxoena Pada Yxpainu. URL: https://zakon.rada.gov.ua/go/
994 b06 (nara 3BepHenHs: 18.04.2026); Charter of fundamental rights of the European Union.
Official Journal of the European Union. 2012. C 326. P. 391-407. URL: https:/eur-
lex.europa.cu/legal-content/EN/TXT/?uri=celex%3A12012P%2FTXT (mata 3BEPHEHHS:
18.04.2026).

16 [TankpaTosa B. O. 3aransHi IpHHIKMIN NpaBa SK JKepeno npasa €sporneiickkoro Coo3y.
Legal Horizons. 2021. T. 14, Ne 2. C. 116. DOI: 10.21272/legalhorizons.2021.i14.p111
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21 Xaprtii 0CHOBOIONOKHUX TpaB €Bponelickkoro Coro3y!’, a Takox cT. 18
HoroBopy mpo ¢yHKIioHyBaHHs €Bponeiickkoro Coro3y, sKa 3aKpiILTioe
3a60pOHy JMCKpHMiHAIii 3a 03HaKor rpomaasHcTsa'®. Bommowac cr. 26,
34-36, 56 i 63 Jloroopy mpo ¢yHKIiOHYBaHHS €Bpomercekoro Coro3y
KOHKPETH3YIOTh PHHKOBHI KOHTEKCT, Y MEXax SIKOTO Peali3yl0ThCsi BHMOTH
HEIMCKPHUMIHAI] Ta PIBHOTO JOCTYITy CY0’€KTiB O y9acTi y BHYTPIIIHEOMY
punky'®. V nokTpuHi Takwmii mimxijg migrpumyerhcs Takox Varga P., skwii
IIKPECITIOE, IO MPHUHIIMIT HEAUCKPUMIHALIT, 3aKpiuieHnHd y ct. 18 JDPEC, €
BU3HAYaIbHUM ISl (YHKIIOHYBAaHHS BHYTDILIHBOTO pPHHKY, € pi3He
CTaBIIEHHS MiX JIEpKaBaMU-4JIEHaMH He JonyckaeThes 2", Ha nanr norms, ue
Jla€ IMiJICTaBH PO3MIIAAATH IX SIK OPIEHTHP ISl OLIHKU PIBHOCTI YMOB y4acTi
Cy0’eKTIB y TpPaHCKOPJOHHHX JOTOBIDHHMX BigHOcHHax. Y  codepi
30BHIIIHFOCKOHOMIYHHUX JIOTOBOPIB Ii NMPHUHIIUIH BHUKIIOYAIOTH HEOOIPYH-
TOBaHE HOPMATHBHE PO3PI3HEHHS MPAaBOBOTO CTAHOBUIIA CTOPIH 32 O3HAKAMH
HaliOHAJIBGHOT HAJISKHOCTI, OXO/DKEHHS TOBapy, MOCIYIM Y KaIliTaiy, a
TOMY CIYTYIOTh KpPUTEpPiEM OIIHKH SK pIiBHOCTI YMOB y4YacTi ¥y
TPAHCKOPJOHHOMY JTOTOBIpHOMY 0OIry, TaK i y3TOJKCHOCTI HAI[lOHAIEHOTO
peryioBaHHA 3 6a30BUMH 3acangamu npasa €C.

OKpeMoro po3riisiay y KOHTEKCTI PEeryJIFOBaHHS 30BHIITHHOCKOHOMIUHUX
JIOTOBOPIB TOTPeOye npunyun c60600u nionpuemuuyvkoi Odisibnocmi. Ha
piBHi npaBa €C iforo HopMaTUBHE MiAIPYHTA II0B’s13aHe HacamIiepes 3i cT. 16
XapTii ocHOBOMONOXKHUX TpaB €Bporneiicbkoro Coro3y, e BKa3aHo, 10 TaKa
JISUTGHICTh Ma€ 3IIMCHIOBATHCS BIAMOBIMHO 10 3akoHOAaBcTBa COrO3y Ta
HAI[IOHATLHOTO 3aKOHOJIABCTBA 1 TIPAKTUKK>!. AHAII3YI0UH TOXOPKEHHS i€
HopMmu, Hogan H. mokasye, mo cBoOoja 3miHCHIOBATH MiINPHEMHHLBKY
JisSIBHICTH OyJa CBiIOMO BHOKPEMJIEHA B CAMOCTIHHE IOJIOKEHHS XapTiiZ%;
OlmpIIe TOTO, aBTOpPKA HArOJIOUIye, IO OOCSAT HmBOro mpaBa y XapTii €
OIMPIINM, HDK paHHI MAXOOM A0 CBOOOAM 3HIHCHEHHS EKOHOMIYHOT

'7 Charter of fundamental rights of the European Union. Official Journal of the European
Union. 2012. C 326. P. 391-407. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
Puri=celex%3A12012P%2FTXT (nata 3BepHeHHs: 18.04.2026).

18 Konconimosani Bepcii Jloroopy mnpo C€sponeiicbkuit Coio3 Ta Jlorosopy Ipo
¢dyukuionyBanus €porneiicbkoro Coio3y 3 MpoTOKoJdaMH Ta Aeknmapaiismu // basa manmx
«3akoHOmaBcTBO YKpainmw». Bepxoena Paoa Vxpainu. URL: https://zakon.rada.gov.ua/
20/994 b06 (nata 3BepHeHHs: 18.04.2026).

19 Tam camo.

2 Varga P. Fiscal barriers to trade within the EU internal market. Teka Komisji Prawniczej
PAN Oddziat w Lublinie. 2021. Vol. XIV, no. 1. P. 474. DOI: 10.32084/tekapr.2021.14.1-39.

2l Charter of fundamental rights of the European Union. Official Journal of the European
Union. 2012. C 326. P. 391-407. URL: https://eur-lex.europa.cu/legal-content/EN/TXT/
Puri=celex%3A12012P%2FTXT (nata 3Bepuenns: 18.04.2026).

22 Hogan H. The origins and development of Article 16 of the Charter of Fundamental Rights.
European Law Open. 2023. Vol. 2. P. 756-760. DOI: 10.1017/el0.2023.53
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mismmeHOCTIZ, Bomnowac Hogan H. minkpecimoe, mo Oymb-SKuil 3axif, SAKHit
BIUIMBA€E Ha CIOCiO BeIeHHS Oi3HECY, MOXE PO3TILINATHCA SIK BTPYyYaHHA Y
cB0OOy MiINPUEMHHUIBKOI MiSTBHOCTI, a MUTaHHA HOTO IIOIyCTUMOCTI
BHpIIIyeThCA Kpi3h NpH3My mpomopmiiinocTi?*, To6To, me mpaBo nemaii
Oinpie HaOyBae puC rapaHTii aBTOHOMIT 0i3HECOBOT IMOBENIHKH, OXOILTIOI0YHN
pilIeHHS PO Te, SIK caMe OpPTaHi30BYETHCS 1 BEICTHCSA IiINPHUEMHHIIBKA
NisIBHICTL?. 3 ypaxyBaHHAM HaBEJEHOTO, y cepi 30BHIIIHLOEKOHOMIUHHMX
JIOTOBOPIB Ie NPHUHLMII € IPaBOBOI0 OCHOBOIO aBTOHOMii Cy0’€kTa B
oprasisarii cBO€i TOroBipHOI y4acTi y TPaHCKOPAOHHOMY 00Iry Ta OKpECIoe
MEXI JOIyCTUMOTO pPETYJIATOPHOTO BIUIMBY Ha cBoOony (opmyBaHHS
JOTroBipHUX yMOB. TOMy BiH € OJIHMM i3 KIIIOUOBHX KPHUTEPIiB OLIHKU TOTO,
Yd HE IEPEeTBOPIOETHCS IIPAaBOBE pEryJIOBaHHS Ii€i cdepu i3 3acoly
BIIOPSAAKYBAaHHS DPHHKY Ha 3acid HaaMipHOTO OOMEXCHHS EKOHOMIYHOI
cB00OIM HOTO YYIaCHUKIB.

3aBepInyoud XapaKTepUCTUKY NPHUHIUIIB npaBa €C, peJIeBaHTHUX IS
pETryJIIOBaHHA 30BHIIIHBOSKOHOMIYHUX JOTOBOPIB, CIiJ 3BEPHYTHCS JO
npunyuny egexmugrozo 3axucniy npae. Ha piHi npaBa €C oro HopMaTHBHE
MIATPYHTS TOB’s3aHe Hacammepen 3i ¢T. 47 XapTii OCHOBOIONOKHUX TIpaB
€sponeiickkoro Coro3y, sKa TapaHTye NpaBO Ha e(QEeKTUBHHUH 3acid
IOPUIAMYHOTO 3aXUCTY Ta crpaBeiuBuil cya. Y nokrpuni Hofmann H. C. H.
MIKPECIIIOE, 110 1€ NpaBO € 3arajbHUM NpHHIMIOM npaBa €C, a Horo
3HAUEHHsl TIOJISITa€ B TOMY, IO CaMe iCHYBaHHS €(EeKTUBHOIO CyIOBOTO
KOHTPOJIIO € CYTHICHMM JUI BEPXOBEHCTBA IIpaBa; NPH LIbOMY BiANOBITHUI
3aci0 3axucTy Mae OyTH Ji€BUM sIK Y TPaBi, Tak i Ha MPaKTHIIi, a HAI[IOHABHI
MpoIlecyalbHi IMpaBmia HE MOXYTh POOHTH peaii3amifo IpaB, HalaHUX
npaBom €C, TIPakTUYHO HEMOXIIMBOK ab0 HaJMIpHO YCKIajgHeHOw? . V
ctepi 30BHIIIHFOCKOHOMIYHHAX JIOTOBOPIB II€ O3HAYa€, IO TpaBa CTOPIH
MaoTh OyTH 3a0e3medeHi He JMIIe HAa HOpPMAaTHBHOMY, a W Ha
npouecyanrsHoMy piBHi. Came TOMy Liel PUHIHII € OJJHUM i3 KPUTEPIiB TOTO,
HACKUIbKM HAI[lOHAaJbHE pETyJIIOBAaHHS 3[aTHE TrapaHTyBaTH peajibHe
TIOHOBJICHHSI [IPaB YYaCHUKIB TPAHCKOP/IOHHHX JIOTOBIPHUX BIIHOCHH.

Takum uymHOM, mnpuHImMNu mnpaBa €C y cdepi peryaroBaHHA
30BHILIHPOCKOHOMIYHHAX ~ JIOTOBOPIB  BHUCTYIIAIOTh HE  JONOMIKHHMH
OpIEHTHPaMH TIIyMa4eHHs, 2 HOPMATHBHUM KPHTEPIEM OLIHKH BiJIIOBIIHOTO
MeXaHi3My [PaBOBOTO PETYNIOBaHHs. Uepe3 HUX OKPECIIOIOTHCS BUMOTH 10

2 Tam camo. P. 760-761.

2 Tam camo. P. 767.

5 Tam camo. P. 780-781.

¢ Hofmann H. C. H. General principles of EU law and EU administrative law // European
Union Law / ed. by C. Barnard, S. Peers. 3rd ed. Oxford : Oxford University Press, 2020. P. 235.
URL: https://orbilu.uni.lu/bitstream/10993/45611/1/HOFMANN%20in%20Barnard-
Peers_Chap08.pdf.
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nependadyBaHOCTI JIOTOBIPHOTO PEXUMY, MEX BTPYYaHHS y TPUBATHY
ABTOHOMIIO, PIBHOCTI yYaCHHKIB TPaHCKOPAOHHOTO 00iry Ta e(eKTHBHOCTI
3axXUCTy MpaB. BimTak iMIieMeHTalilo IWX NPUHIOWINB y HaIlOHAJIbEHE
peryIJIfoBaHHS CIiJ] OIiHIOBAaTH HE JHIIe 32 (OPMATbHUM BiITBOPCHHAM
OKpEeMUX TOJI0KEHB, a 3a 3/IaTHICTIO 3a0€3IeYNTH IITICHICTh, Y3TOKEHICTB 1
pe3yNBTaTUBHICTh IOTOBIPHOTO TOPAAKY. Takuid MiAXix 3yMOBIIOE
HEOOXIHICTh TMOJANBIIOrO aHallizy iX (QYHKIIOHYBaHHS Yy MeXaHi3Mi
PEryJItOBaHHS 30BHIIIHBOCKOHOMIYHHX JIOTOBOPIB.

2. ®yHKLIiOHYBAHHSI OCHOBHUX NPHUHIMIIB NpaBa €BponeicLKOro
Coro3y y MexaHi3Mi pery/iioBaHHs 30BHIIIHbOEKOHOMiYHMX J10T0BOPiB

[MpuHumnu npasa €Bporneiicbkkoro Coo3y CTaHOBIATH B3aEMOIIOB’SI3aHy
CHCTeMy 3acajl, 10 BU3HAYa€ 3MICT i CIIPSIMOBAHICTh MPAaBOBOTO BIUIMBY Ha
30BHIIIHFOCKOHOMIYHI BIHOCHHH, a TOMY MeEXaHi3M iX peryiIroBaHHS
moTpe0ye MOCTiOBHOTO aHAi3y MPaBOBOi BH3HAYCHOCTI, MPOMOPIIHHOCTI,
piBHOCTI Ta HETUCKpHUMiHAmMii, CBOOOIM MiANMPHUEMHUIBKOI MisITBHOCTI U
e(pEKTHBHOTO 3aXUCTY MpaB y cepi 30BHIIMTHFOCKOHOMIYHHX TOTOBOPIB.

VY HOKTpHHI MeXaHi3M peryJIIOBaHHS JOTOBIPHHX BiTHOCHH y mpaBi €C
PO3TIISIAETHCS HE SIK LiJTiCHA i 3aMKHEHA CUCTEMa CyTO NPHUBATHOIPABOBHX
HODPM, a SIK IPaBOBUI NOPSJOK, Y IKOMY HOETHYIOTBCS IPUBAaTHA aBTOHOMIs,
cBOOO/Ia JIOTOBOPY Ta IyOJiYHE PEryJIOBaHHS E€KOHOMIUHOTO MOPSAKYZ’.
Astop Coetzee J. Bka3ye, 1110 y cepi TPaHCKOPIAOHHOTO JIOTOBIPHOTO 00Iry
Lle TPOSBIAETHCS OCOONMBO BHPA3HO, OCKUIBKM Yepe3 TepUTOpiaIbHUN
XapakTep IepKaBHOTO ITPaBa BOHO YacTO HE 3/1aTHE MOBHICTIO 3310BOJIEHUTH
moTpeOM MIKHApOAHOI TOPTiBNi, a BIOAMIHHOCTI MK HaIllOHAIEHUMH
NIPAaBOBUMH CHUCTEMaMH TOPO/DKYIOTh HEBH3HAYEHICTh 1 YCKIIAIHIOIOTh
BCTAHOBJIEHHS TpaBa J0TOBOPYZ. 3a Takmx yMOB MOPSA/ i3 JEPKABHUM
MpaBOM JieAaii OULTBIIOro 3HaueHHs HAOYBalOTh HEACp)KaBHI MpaBUIIa,
CTaHIApTH W KOHTPAKTHI MeXaHi3MH, MmO (YHKIIOHYIOTh Ha TiJICTaBi
BOJICBHSIBJIGHHSI CTOpIH Ta JIONOBHIOIOTH JEP)KaBHE PETYJIOBAaHHS, aJpKe
KOHTPaKT € OCHOBHUM 3ac000M, 4yepe3 SIKMi 1HCTpyMEHTH, chopMyiboBaHi
HeIeP)KaBHUMH aKTOpaMH, HaOyBarOTh [ii, a iX IHKOpIOpAIlis 10 JTOrOBOPY
(dhopMye B3aEMOJONOBHIOBATIBHUIN 3B’SI30K MK JCPKABHUM 1 HEJCPKaBHUM
npasomM®, 1le Jfae TWiACTABM aHATI3yBaTH MEXAHI3M  PETYIIOBAHHS
30BHIIIHFOCKOHOMIYHHX JIOTOBOPIB Kpi3b MpHU3MYy HpHHIMIIIB mpaBa €C gk
3ac00iB  y3TO/DKEHHS IPHUBAaTHOI aBTOHOMIi CTOpPiH 13 BHMOTraMu

27 Micklitz H.-W. European Regulatory and Private Law — Between Neoclassical Elegance and
Postmodern Pastiche [Electronic resource]. Electronic copy available at SSRN. URL:
https://papers.ssm.com/sol3/papers.cfm?abstract_id=3753712 (mara 3Beprenns: 18.04.2026). P. 1.

28 Coetzee J. Private regulation in the context of international sales contracts. Law,
Democracy & Development. 2020. Vol. 24. P. 28. DOI: 10.17159/2077-4907/2020/1dd.v24.2.

2 Tam camo. P. 31.
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BHYTPIIIHBOTO PHHKY, HAJEKHOTO MPAaBOBOTO MOPAIKY Ta 3aXHCTy MpaB
YYaCHUKIB TPAaHCKOPIOHHUX BiTHOCHH.

VY MexaHi3Mi peryroBaHHsS 30BHIIIHEOCKOHOMIYHHUX JOTOBOPIB 1pagosa
8U3HaueHicmb BUCTyNae€ (QYHKIIOHATHHOIO TMEPEeIyMOBOIO CTaOUILHOTO
TPAHCKOPJOHHOTO JOTOBIpHOTO 00iry. Sk 3a3Hadae Josipovi¢ T., po3BUTOK
npuBaTHOTO mpaBa €C 3yMOBICHHI MOTPEOOI0 YCYHEHHS MEpPEeIIKoJ IS
TPaHCKOPJOHHUX TpAHCAKIii, Toxmi sIK (parMEeHTapHE peryJroBaHHS M
30epeKeHHsI 3HAYHOI pOJi HALliOHAIBHOTO IpaBa MOXXYThb CHPUYMHSITH
BIZIMIHHOCTI y NpPaBOBOMY CT@HOBHIL yYacHHUKIB Ta CTaHIApTax 3aXUCTy
XHiX IIpaB y TPaHCKOPJOHHHX BiaHOcHHax ', ABTOpKa MiJIKPECIIOE, IO Y THX
CerMeHTax, Jie npaBo €C mpsMo BCTaHOBIIIOE €AMHI NpaBHiIa JUIsl yYaCHHUKIB
PHHKY, L€ Jae 3Mory c(hopMyBaTH Y3rO/DKEHY pETYJSTOPHY paMKy,
3MEHIIIUTH TIPABOBY (PparMeHTalio Ta 3a0e3MeUnTH SICHICTh, OJHAKOBICTH 1
HpaBoOBy BU3HAYEHICTH I BCiX YYaCHUKIB TPAaHCKOPIOHHOIo o0iry’'. V
OFOMY K HampsiMi B JOKTPHHI 3a3HAYCHO, IO TapMOHI3alis JOTOBIPHOTO
paBa crpusie GOpMyBaHHIO OLTBII IPO30POTO i MiepeadaTyBaHOTO IPABOBOTO
CepEeIOBHINA, 3HIDKYE BHTPaTH HAa aJaNTalilo [0 pIi3HUX HaliOHAJIBHHUX
CHCTEM, a TaKOX JOIOMara€ 3MEHIINTH TPaBOBI PHU3MKM 1 MOJETIIUTH
MDKHApOJIHI TpaHCAKIii uYepe3 CTBOPEHHsS €MHOI NPaBOBOi paMKu’’, a
PO30OIKHOCTI MK JOTOBIPHMMH CHUCTEMaMH JEpKaB 1 HOB’si3aHa 3 HUMU
NpaBOBa HEBU3HAYCHICTh 3yMOBJIOIOTh 3HA4HI IPaBOBI BUTpATH Yy
TPAaHCKOPIOHHI  rocmomapewkiit  mismeHocTi®).  Omxe, y  cdepi
30BHILIHFOCKOHOMIYHMX JIOTOBOPIB IIpaBOBa BHM3HAUYEHICTh 3abe3nedye
IIPOTHO30BAHICTh JIOTOBIPHOTO PEXUMY, 3HIDKEHHS IPAaBOBHX PH3HKIB 1
cTallIbHICTh IPABOBOTO CEPEIOBHINA, Oe3 SKUX HalekHE (PYHKIIOHYBaHHS
TPAHCKOPJOHHOTO JIOTOBIPHOTO 00ITY € HEMOKITUBHIM.

Y MexaHi3Mi peryioBaHHS 30BHIITHOCKOHOMIYHHUX JOTOBOPIB NPUHYUN
nponopyitinocmi BUKOHYE (YHKIIFO KPUTEPIiI0 OIIHKH JOIyCTUMOCTI
BTPYYaHHS Yy JOTOBIpHY aBTOHOMiIO Ta CBOOOIy MiANPUEMHHUIBEKOT
HisbHOCTI. Binnosigno nmo cr. 52(1) Xaprii ocHoBononoxHux mnpas €C,
Oynb-sike OOMEXEHHs mpaB i CBOOOA Mae MOBaXaTH iX CYyTHICTH 1, 3
JOTPUMaHHAM NPUHLUIY HPOINOPLIHHOCTI, OyTH HEOOXiMHMM ISt
JIOCSITHEHHSI 1[iJIell 3arajbHOro iHTepecy abo 3aXUCTy MpaB i CBOOO IHIIMX

3 Josipovi¢ T. Role of Private Law for Europe’s Digital Future. Central European Journal of
Comparative Law. 2022. Vol. 3, No. 2. P. 30-32. DOI: 10.47078/2022.2.27-53.

3! Tam camo. P. 35.

32 Anatiichuk V. V., Banasevych I. 1., Heints R. M., Gryshko U. P. Harmonisation of contract law
in the EU: Analysis of the process and its impact on the legal system of the Member States. Revista
Juridica Portucalense. 2025. Ne 37. P. 39, 41. DOIL: 10.34625/issn.2183-2705(37)2025.ic-2.

33 Tam camo. P. 26.
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oci6*. Cpoero ueproro, Lenaerts K., anamisyroun smict cr. 52(1) Xaprii
OCHOBOITIONIOKHHUX TpaB €C, Harojomye, oo 3axif, SKUi MOcATae Ha camy
CYTHICTh OCHOBOIIOJIOXKHOTO IIpaBa, HE MOXKE OyTH BHIIPAaBIAHUIl >KOIHOIO
METOI0, a OTKe, € HecyMicHuM i3 Xapricro®. Jlomatkoo Dumitru O. 1.,
y3aranpHOIOUM mminxig Cymy €C 1 OOKTpWHHM, 3a3Hadae, IO OIliHKA
MIPONOPUIHHOCTI 3aX0dy IMependadyae MEepeBipKy HOTO MPUAATHOCTI IS
JOCSITHEHHsSI ~ JIETITUMHOI ~ METH, HAasBHOCTI MEHII OOMEXYBalbHHX
IBTEPHATHB, @ TAKOX HEJOMYCTHUMOCTI HaMIPHOTO BIUIUBY TAKOT'O 3aXOy
Ha iHTepecH aapecata’®. 3 ornsmy Ha 1e, y cepi 30BHIIIHLOEKOHOMIUHHMX
JIOTOBOPIB  NPUHLIMI  TNPOHOPLIHHOCTI  CIYrye KpPHUTEpIEM  OILIHKH
JOIYCTUMOCTI OOMEXEeHb CBOOOIM CTOpiH Yy BHOOpI KOHTpareHra,
(dopMyBaHHI  3MICTy JIOTOBOpY, JOCTyHmi /O pPHHKY, BHKOHaHHI
iHpopManmifHNX O0OOB’A3KIB Ta 3acCTOCYBaHHI CHEHiaJbHUX 3aXHUCHHUX
MEXaHi3MiB, JalO49M 3MOTY  BiJMEXYBaTH HaJCKHE PETYIATOpPHE
BIIOPSAAKYBAaHHS BiJl HAJMIPHOTO BTPYYaHHS B CKOHOMIYHY aBTOHOMIIO
YYaCHHUKIB TPAaHCKOPIOHHOTO 00Iry.

Y MexaHi3Mi peryIoBaHHS 30BHIITHEOCKOHOMIYHHAX JOTOBOPIB npUHyUnu
pisHocmi ma Heduckpuminayii OKPeCcIIOI0Th HOPMATHBHI MEXIi TOITyCTHMOL
nudepeHmialii y TpaHCKOPJOHHOMY JOTOBIpHOMY 00iry. Y JOKTpHHI aBTOp
Pisapia A. migkpecitoe, mo B npasi €C HeIUMCKpUMiHALlis €BOJIIOIIOHYBajIa
Bil CICI[aJbHOrO TMpaBWja, IIOB’S3aHOTO 3 OKPEMHUMH IOJITHUKAMHU
BHYTPIIIHBOTO PUHKY, JI0 3arajibHOTO NPUHIHNILY, KU Ma€ KOHCTHTYLIHHNI
BUMIp, BHU3HA4Ya€ TIIyMaueHHs MEPBUHHOTO 1 BTOpUHHOrO npasa Corwo3y Ta
(YHKIIIOHY€E HE JIUIIEe K IPAaBO OKPEMOi OCOOH, a 1 SIK CTPYKTYPHUH IPHHIIHIL,
o 3a6e3Medye y3roKEHICTh i JETITUMHICTE mpaBoBoi cuctemu €C37. s
cthepu MPHUBATHONPABOBUX 1 JOTOBIPHUX BITHOCHH MOKA30BOIO € TO3HILSA
Josipovi¢ T., BignoBigHO 10 siKOi mpuBaTHE mMpaBo €C MOKIMKaHE YCYBaTH
Nepenkoau pyHKIIOHYBaHHIO BHYTPIITHBOTO PUHKY, & B OKPEMHUX CETMEHTAX
IU(PPOBOTO PUHKY II€ BUSBIAETHCS y TpsAMii 3a00poHI MUQepeHIiroBaT
YMOBH JIOCTYIy JO TOBapiB YW MOCIYr 3a KPUTEPIsIMH TPOMasSHCTBA
(«nationality»), micus TPOXHUBaHHS ydacHHKA («place of residence») abo

3% Charter of fundamental rights of the European Union. Official Journal of the European
Union.  2012.  C  326. P. 391-407. URL: https://eur-lex.europa.cu/legal-
content/EN/TXT/?uri=celex%3A12012P%2FTXT (nara 3Bepuenns: 18.04.2026).

35 Lenaerts K. Limits on Limitations: The Essence of Fundamental Rights in the EU. German
Law Journal. 2019. Vol. 20. P. 782. DOI: 10.1017/glj.2019.62.

3¢ Dumitru O. I. The Role of Subsidiarity and Proportionality Principles in the Development
of a Future Digital Single Market and a Common European Contract Law. Proceedings of the
International Conference on Business Excellence. 2020. Vol. 14. Issue 1. P. 1180-1181. DOL:
10.2478/picbe-2020-0110.

37 Pisapia A. The non-discrimination principle as a general principle of the EU law in the
digital age. Bulletin of the Transilvania University of Brasov. Series VII: Social Sciences. Law.
2025. Vol. 18(67), Special Issue. P. 297-298. DOI: 10.31926/but.ss1.2025.18.67.3.31.
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Miclil 3IIHCHEHHS TOCTOJApChKOi MTisUTBHOCTI yd4acHWKa («place of
establishment»)®®. YV cdepi 30BHINIHBOEKOHOMIYHHX IOTOBOPIB NPHHIAIIN
piBHOCTI Ta HEOWCKpUMIiHALIi BHKOHYIOTH (YHKIIIO KpPUTEPIil0 OIIHKH
JOITyCTUMOCTI Audepenmiarii y TpaHCKOPAOHHIX TOTOBIPHHUX BiIHOCHHAX i
HE JIOMYCKAIOTh TAKOTO HOPMATUBHOTO YH JOTOBIPHOTO KOHCTPYIOBAHHS, SIKE
€ HecyMicHHUM i3 paBoM €C.

VY MexaHi3Mi peryJioBaHHS 30BHIITHbOCKOHOMIYHHX JOTOBOPIB c80600a
nionpuemMHuybKoi  disinbHocmi BUABISIETbCS HacaMIiepell sSK IOpUANYHA
MOXIIMBICTh CYy0’€KTa CaMOCTiiHO BH3Ha4aTH cIrocid cBoe€i ywacti y
TPaHCKOPJOHHOMY pPHHKY. Y 1bOMY acHeKTi BOHa OXOIUIIOE BHOIp
KOHTpareHTa, JOTOBIpHOI Mojeni, crnoco0y opraizamii rocrnonapcbKux
3B’5I3KiB, @ TAKO)X BU3HAYEHHs EKOHOMIYHOI CTpaTerii BUKOHAHHS JOTOBOPY B
Me)Kax BHYTPIIIHBOTO pUHKY. Y mokTpuHi Neves . migkpeciioe, mo cBobona
MiATPUEMHUIBKOI JisTIBHOCTI Ma€ He JIMINE 30BHINTHIN, a W BHYTPIMIHIN
OpraHi3alifHUA BHUMIp, SKHAH OXOIUTIOE CBOOOAY BHU3HAYATH CTPYKTYPY,
YVOpaBIiHHA Ta CIOCOOW 3HiMCHEHHS Oi3HECOBOi MisSUTBHOCTI, BKIIOYAIOYH
cB0OOy MOTOBOpPY, CIHIBIpami 3 IHIIAMH CKOHOMIYHHUMH CYO’ €KTaMH,
KOMepIIiaizamii TOBapiB i MOCIyT Ta CBOGOLY KOHKYPEHIIii> . ABTOpKa TaKOXK
3a3Hayae, IO Le NMpPaBO Mae O00’€KTUBHMH BHMIp, 3 SKOTO BUILIMBAIOThH
MO3UTHBHI O0OB’SI3KM 3aKOHOAABII (OPMYBATH Taki MPaBOBI paMKH, ILIO
3abe3neuyroTh e(PeKTUBHICTh (yHIAMEHTAIBHUX IpaB 1 CIPaBeAJIMBUI
Gananc y pasi ix xoH(uikTy*. ¥ IbOMYy KOHTEKCTi peryiioBaHHsS HE MOXKE
PO3TIIsIATHCS JIUIIE SIK OOMEKEHHS! CBOOOM i AIPHUEMHHIIBKOI IisSUIHOCTI,
OCKUIBKM ~ BOHO  MOX€  BHUCTYHNAaTH  3acO00M  3aXHCTy  CBOOOIHM
MiATPUEMHUIBKOI TiSUTFHOCTI 1HIMUX YYacHHWKIB PHUHKY, 30KpeMa Oi3Hec-
KOPHCTYBa4iB i HOBHX Cy0 €kTiB rocrmomaproansa’!. V HamioHalbHil
JOKTPHHI TaKOXK IMiIKPECIIOETHCSA, IO CBOOO A i AMTPUEMHHIIBKOT TisSUTEHOCTI
OXOIUTIOE CBOOOAY BHOOPY BHIY MisUTBHOCTI Ta OpTraHi3aIliifHO-TIpaBOBOI
(dopMH, CaMOCTIHHICTD y TPHHHATTI pIillleHb, NPaBO Ha I1HBECTYBaHHS,
3aJIy4eHHS MPAIiBHUKIB i CBO0OY YKIaJaHHs JOrOBOPIB, X04a Taka cB0001a
He € aDCOJIIOTHOI Ta MiJuisirae oOMEXEHHsM B iHTepecax J00pOCOBICHOT
KOHKYpEHIIii, IpaB CHOXKMBAuiB i mybniuHoro mopsaky*’. Orxe, y chepi

38 Josipovié T. Role of Private Law for Europe’s Digital Future. Central European Journal
of Comparative Law. 2022. Vol. 3, No. 2. P. 31, 38. DOI: 10.47078/2022.2.27-53.

¥ Neves I. A Reading of the Digital Markets Act in the Light of Fundamental Rights // New
Directions in Digitalisation: Perspectives from EU Competition Law and the Charter of
Fundamental Rights / ed. by Annegret Engel, Xavier Groussot, Gunnar Thor Petursson. Cham :
Springer Nature Switzerland AG, 2024. P. 154. DOI: 10.1007/978-3-031-65381-0_8

40 Tam camo. P. 154-155.

4! Tam camo. P. 155.

4 I'pumko V. I1. CyTHiCTh NMPUHIMIY CBOOOAM MiATPHEMHHIBKOI MisJIBHOCTI Ta iHoro
0OMexXeHHS. AHarimuyHo-nopieHsibhe npasosnascmeo. 2025. Ne 06, u. 1. C. 315-316. DOIL:
10.24144/2788-6018.2025.06.1.46.
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30BHIITHLOCKOHOMIYHUX JIOTOBOPIB I TPUHIIUI TIOCTA€ KPUTEPiEM
PO3MEXyBaHHS MDX HaJIS)KHAM MPaBOBUM BIIOPSIAKYBaHHAM
TPAHCKOPJOHHOTO 00Iry Ta TaKHM PETYJISTOPHUM BIUIMBOM, SIKAH HAAMIpHO
3BYXKY€ €KOHOMIYHY aBTOHOMIIO HOT0 YYaCHUKIB.

Y MexaHi3Mi peryioBaHHS 30BHIITHbOCKOHOMIYHHX JIOTOBOPIB HpUHYUN
epexmusnozo  saxucmy npas (GOPMyeTbC K BHMOTa JO TaKOTO
MIPOLIECYANIHOTO YCTPOIO, 3a SKOTO CTOPOHA Mae He (opMmalbHe, a peajbHe
3a0e3nedeHHss CBOIX MpaB y TPAHCKOPJAOHHOMY JIOTOBIpHOMY OOiry.
HayxoBenp Gentile G. migkpecioe, 0 KOHCTHTYLIHHA apXiTeKTypa npaBa
€C mnoOynoBaHa HaBKOJO HaJIEXHOI NPaBOBOi MHpoLEAypH 1 mepenycim
e(EeKTUBHOTO CyJOBOTO 3aXWCTy, a CYIM JAEp)KaB-WwICHIB IOCTAalOTh
OCTaTOYHHMM TapaHTOM MpaB i cBOOOJ, IO BHUIUIMBAIOTH 13 MPABOMOPSIAKY
€C*®. IlpaBo Ha e(eKTHBHMH 3aci6 IOPHAMYIHOTO 3aXHMCTy i HpaBo Ha
CHpaBeUIMBHA  Cyl  yTBOPIOIOTH  CYKYIIHICTh  B3a€EMOIIOB’S3aHHX
NPOLECYaIbHUX TapaHTilf, N0 SKUX HalekaTb, 30KpEMa, IIPOIecyanbHa
PIBHICTB CTOpiH, HE3aICKHICTH CyIy, IPaBO OYTH BUCIyXaHUM Ta 000B’SI30K
MOTHBYBATH DIllIEHHS; caMe BOHM 3a0€3MeUyIOTh JOCTYI A0 NMPaBOCYANS Y
chepi 3actocyBammHs mnpasa C€C*. YV cdepi 30BHIIHBOEKOHOMIYHHMX
JIOTOBOPIB 3HAYEHHsS IIbOTO NPHUHLUIY MOJNATae B TOMY, IIO IpaBOBE
peryiroBaHHs Mae 3a0e3nedyBaTH CTOPOHI HE JIMIIe aOCTpaKTHE BU3HAHHS
JIOTOBIpHHX TIpaB, a i peaJibHy MOXIIMBICTh 3BEPHYTHUCS 10 KOMIIETEHTHOT'O
opraHy, OyTu BUCIyXaHHM, OTPUMAaTH BMOTHBOBAHE PIILICHHS Ta JOMOTTHCS
JII€EBOTO TIOHOBJICHHSI TIOPYLICHOTO TIPaBa y TPAHCKOPIOHHOMY CEepPEOBHILL.

TakuMm 4rHOM, OCHOBHI NIPUHIMITHY TpaBa €C y MeXaHi3Mi peryIroBaHHS
30BHIITHFOEKOHOMIYHHX JIOTOBOPIB YTBOPIOIOTH HE CYKYTIHICTb NapaJIeIbHIX
3acajl, a LUIICHY CHCTEMY B3a€MOIIOB’SI3aHUX HOPMATHBHUX OPI€HTHUPIB, II0
BU3HAYa€ 3MICT NMPABOBOTO BIIMBY HA TPAHCKOPAOHHUI JOTOBIpHUIT 00ir Ta
MEXI JIOIyCTUMOTO BTPYYaHHS Yy cdepy MNpHBaTHOI aBTOHOMIi Horo
YYacHHKIB. IX pery/isfTHBHE 3HA4YeHHs BMSBIAETHCA CaMe Y B3aEMOJIi:
NpaBOBa BU3HAYEHICTh 3a0e3Meuye nepeadadyBaHiCTh JOTOBIPHOTO PEXHUMY,
MPONOPIIHHICTh OKPECIIIOE MEKI JIOMyCTHMOTO OOMEKEHHS JOTOBIpHOT
ABTOHOMIi Ta €KOHOMIYHOT CBOOOIM, PIBHICTh Ta HEIMCKPHUMIHALSL
rapaHTyIOTh HaJIe)KHI YMOBHM Y4YacTi Y TPaHCKOPJOHHOMY 00iry, cBobona
MiAMPUEMHUIIBKOI TISUTBHOCTI BH3HAYAE MEXKI CAMOCTIHHOT rOCIOAapChKOi
MTOBEIiHKY, a e(hEeKTHBHUIN 3aXHUCT MpaB 3a0e3Ieduye pearbHIiCTh 1 Ai€BICTH IIUX
€JIEMEHTIB. Y CBOIl CyKyIHOCTI BOHU (POPMYIOTh TaKy MOJEINb PETYIFOBAHHS

4 Gentile G. Between Online and Offline Due Process: The Digital Services Act // New
Directions in Digitalisation: Perspectives from EU Competition Law and the Charter of
Fundamental Rights / ed. by A. Engel, X. Groussot, G. T. Petursson. Cham : Springer Nature
Switzerland AG, 2024. P. 223-224. DOIL: 10.1007/978-3-031-65381-0_11

4 Tam camo. P. 223-224.
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30BHIITHFOCKOHOMIYHHMX JIOTOBOPIB, Y MeXax sKoi cB0OOAa JOrOBOPY HE
aOCONIOTH3Y€EThCSI, alle W HE HIBENIOEThCS HAAMIPDHUM DPETYIATOPHIM
BTpy4aHHsM. CaMe TOMy HalliOHAIbHE PEeTyJIIOBaHHS y Wil cdepi TOmiapHO
OIIHIOBATH 3 OINIALYy Ha Te, HACKUJIBKM BOHO BIATBOPIOE II0 IUIICHY
€BpONEHCHEKY MOJETb IPABOBOTO BIIOPSIKYBAaHHS IPHBAaTHOIPABOBUX
BIZTHOCHH.

3. ImnieMeHnTanis npuHOUNiB npasa €sponeiicbkoro Coro3y
Y pery/Ji0BaHHi 30BHillIHLOEKOHOMIYHMX /I0rOBOPiB B YKpaiHi:
cy4acHHUIi cTaH i npodiaemu

Skmo y mnomepenHix poszainax Oyjo 3’SICOBaHO TNPaBOBY NPHPOIY
npuHouniB ~ mpaBa  €C  Ta  IX  3HAYeHHA JUIA  pETYJIOBaHHS
30BHIITHPOEKOHOMIYHHX JIOTOBOPIB, TO B IBOMY PO3/ii BH3HAYAJIbHUM €
MIUTAHHA 1X COPUHHATTS B YKPaiHCBKOMY ITPaBONOPSIIKY. IMIIIeMeHTaIist X
MPUHOMIIB Ma€ OI[IHIOBAaTHCS 3a 3/aTHICTIO HAIIOHAJIHBHOTO PEryJIIOBaHHS
BIITBOPHTH IX CHCTEMHHH 1 QYHKITIOHATEHUH 3MICT.

HopmaTtuBHe miarpyHTs iMIDieMeHTamii mnpwHOuOiB npaBa €C vy
peryIItoBaHHI 30BHIITHHOEKOHOMIYHUX JOTOBOPIB B YKpaiHi (opMyeThcs
yepe3 MOEJHAHHS TOJOKEHb TMEePBUHHOTO mpaBa €Bpomneiicbkoro Corosy,
VYromu npo acouiauito Mixk YkpaiHoto Ta €Bpomneiickkum Coro3oM i HOpM
HAalliOHAIBFHOTO 3aKOHOAABCTBa YKpaiHu.

Ha piBHi mpaBa €Bpomneiicbkoro Coro3y HOro yrBOPIOIOTH HaCaMIIEPe/] CT.
2, 3(3), 51 6 JJoroBopy mpo €porneiicbkuii Coro3, a Takox cT. 26, 28-30,
34-36, 56, 63, 101-102, 107, 114 Jloroopy mpo (YHKIiOHYBaHHS
€Bporneiickkoro Coro3y, sKi 3akpilmoTe 0a30Bi  miHHOCTI  CoOI03y,
Opi€HTAIliI0 Ha BHYTPIIIHINA PUHOK, IPUHIIAITY HaIUICHHS TIOBHOBAYXCHHSIMH,
cyOcumiapHOCTI ¥ TPOMOPHIHHOCTI, CBOOOAM pPYXy TOBAapiB, IMOCIYT i
KaIliTary, MeXi PHHKOBOI TIOBEAIHKH YYaCHUKIB Ta IMEPEIYMOBH 30JIMKCHHS
3akoHozxaBcTBa®. Lle HOpMaTHBHE TI0 KOHKPETH3YIOTh CT. 16, 20, 21, 471 52
XapTii ocHOBONOJNOXKHHUX TpaB €poreiicbkoro Coro3y, IO OB S3yIOTh
cBOOOMYy  MIANPHEMHHILKOI  MISUIBHOCTI 3~ BUMOTaMH  PiBHOCTI,
HeIMCKPUMiHALli{, MPOMOPIIHHOCTI Ta e€(EKTMBHOTO CyI0BOTO 3aXHCTy*.
Oxpeme wMicie mocizae Yroma mpo acolfiamirdc MK YKpaiHOW Ta
€sporneiicbkum Corozom: 1i [Ipeam6Oyia, ct. 1(2)(a), (d), 25, 461, 463(1), (2),
474 1 475 ¢opMylOTh HOPMATHBHY paMKy IIOCTYHOBOTO 30JIMKEHHS,

4 Koncomimosani Bepcii Jloroopy mnpo Cspomeiiceknii Coro3 Ta Jlorosopy Ipo

(yskuionyBanns €pomneiicbkoro Coro3y 3 HPOTOKOJIaMH Ta AekiapauismMu // basa nanux
«3aKOHOIABCTBO YKpaiHm». Bepxosna Paoa Vkpainu. URL: https://zakon.rada.gov.ua/
20/994_b06 (nara 3Bepuenns: 18.04.2026).

46 Charter of fundamental rights of the European Union. Official Journal of the European
Union. 2012. C 326. P. 391-407. URL: https://eur-lex.europa.eu/legal-content/EN/TXT/
Puri=celex%3A12012P%2FTXT (nata 3BepHeHHs: 18.04.2026).
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CTBOPEHHS TOTJMOJIEHOI 1 BCEOXOIUTIOIOYOI 30HHM BUTLHOI TOPTIBII Ta
incTHTYIiliHOrO 3abe3meueHHs mBoro mpomecy?’. Y  cykymmocti mi
MOJIOKCHHA  OKPECHIOIOTh MIHHICHI Ta  (QYHKLIIOHANBHI  OpIEHTHPH
BHYTPIIIHBOTO PHHKY, CBOOOMM IIiANPUEMHHUIBKOI MisSUTBHOCTI, PIBHOCTI,
HEIMCKPHUMIiHAIi1, IPOMOPIIIHHOCTI Ta €PEKTHBHOTO CyIOBOTO 3aXHCTY, IIO
MaloTh Oe3nocepenHe 3HAUCHHS /IS PEeTyIIIOBaHHS 30BHIITHHOSKOHOMITHUX
JIOTOBOPIB.

VY HalioHaJILHOMY ITPaBOIOPSIIKY IMIUIEMEHTAllis 3a3HaYE€HIX NPUHLIUIIIB
y cdepi 30BHINTHBOCKOHOMIYHHUX JOTOBOPIB TaKOXK Ma€ UiTKE HOPMATHUBHE
niarpyats. Cr. 9 Koscrurynii YkpaiHu BH3Hayae Micle YHHHHX
MiKHAPOJIHUX JJOTOBOPIB y CHCTEMi HAI[IOHAIBHOTO 3aKoHoAaBcTBa*S, a cT. 19
3akony Yxkpainm «lIpo MiXHapomHi AOroBopu YKpaiHM» KOHKPETH3YE
MOPSIIOK X i1 Ta BCTAHOBIIIOE 3aCTOCYBAHHS MIXKHapOIHOTO JOTOBOPY Y pasi
BCTaHOBJICHHS HUM IHIIIMX TPaBWI, HiX Ti, 0 IepeadaveHi y BiAMOBiTHOMY
akTi 3akoHOmaBcTBa Ykpaimm®. Cr. 1, 2, 5, 6 3akony VYkpaimm «IIpo
30BHIIIHFOCKOHOMIYHY ~ MisIIBHICTE» BHU3HAYAIOTh OCHOBH 3iHCHEHHS
30BHIIIHFOCKOHOMIYHOT MisITBHOCTI, 3aKpilLTIOIOTh IOPUAWYIHY PIBHICTH
cy0’€eKTiB y Wi cdepi i MiCTATH MOJIOKEHHS, IO OE3IIOCEPETHBO CTOCYIOTHCS
30BHIIIHFOCKOHOMIYHOTO JIOTOBOPY Ta TMpaBa, IO 3aCTOCOBYETHCS JIO
uporo®. Cr. 3, 627, 628, 629, 638-640 1IK Vkpaiuu GopMyIoTh 3araibHO-
MIPUBATHOIIPABOBY OCHOBY TaKOT'O PETyJIIOBaHHS 4epe3 3acay LHBLIEHOTO
3aKOHOJIAaBCTBA, CBOOOIY JOTOBOpPY, BHU3HAYCHHS 3MICTY IOTOBOpY, HOTrO
060B’SI3KOBICTh Ta IpaBuia ykiageHus>'. Crarri 5, 31, 32, 43-47 3akony
Vkpainun «[Ipo MiKHapoJgHe TIIpHUBaTHE NPaBO» KOHKPETH3YIOTH YiKe
KONI31fHAH aCIeKT peryJIOBaHHS, OXOIUIIOIOYH aBTOHOMIIO BOJI CTOpIH,
(dopMy i 3MICT IpaBOYHHY, BUOIp IIpaBa 3a 3rOJI0K0 CTOPIH JOTOBOPY Ta chepy

47 Yroaa mpo acouianiio Mix YkpaiHoio, 3 ojHi€i cToponn, Ta €sporeiicskum Coro30M,
€BpONEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1 IXHIMH Jiep)kaBaMH-4JICHAMH, 3 IHILIOL
cToponH : Yroja; Ykpaina Bix 27.06.2014 // ba3a narux «3akoHomaBcTBO YKpaiHm». Bepxogna
Paoa Yxpainu. URL: https://zakon.rada.gov.ua/go/984 011 (nata 3sepuenns: 18.04.2026).

48 Konctutynist Yxpainu : Konctutynis Yxpainu Big 28.06.1996 Ne 254x/96-BP // Basa
AaHUX «3aKOHOIABCTBO YKpaium». Bepxosna Paoa Yxpainu. URL: https://zakon.rada.gov.ua/
20/254x/96-BP (nata 3Bepuenns: 18.04.2026)

4 Ipo miskHapoaHi norosopu Ykpainu : 3akon Ykpainu siz 29.06.2004 Ne 1906-1V // Basza
JIaHUX «3aKOHO/IaBCTBO Vkpaiam». Bepxosna Paoa VYrpainu. URL:
https://zakon.rada.gov.ua/go/1906-15 (nata 3BepHeHHs: 18.04.2026).

3% TIpo 30BHIIIHBOEKOHOMIUHY isUIBHICTD : 3akoH Ykpainu Bim 16.04.1991 Ne 959-XII //
Baza  mamux  «3akoHomaBcTBO  YkpaiHm».  Bepxoewa  Pada  Vkpainu.  URL:
https://zakon.rada.gov.ua/go/959-12 (nara 3Bepuenns: 18.04.2026).

3! Lusinbauit koaeke Ykpainu : Kogexc Yxkpainu; 3akon Ykpaiau Bix 16.01.2003 Ne 435-1V
// ba3za nmaHmx «3akOHOIABCTBO  YKpaiHuw». Bepxosena Pada  Vkpainu. URL:
https://zakon.rada.gov.ua/go/435-15 (nara 3Bepuenns: 18.04.2026).
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nii mpaBa, IO 3aCTOCOBYEThCS A0 JOTOBOPYy>2. OTke, Wi IONOMKEHHS
3a0e3neuyr0Th CIIPUHHATTS Y HAlIOHATHHOMY PEryIOBaHHI TaKHUX 3aca, sIK
IOPUINYHA PIBHICTh YYACHHUKIB JAOTOBIPHHUX BiITHOCHH, CBOOOHIA JOTOBOPY,
ABTOHOMISI BOJI CTOpPiH, BH3HAUYEHICTH 3MICTy 3000B’S3aHHS, MOXIHUBICTBH
BUOOpY IIpaBa, IO 3aCTOCOBYETHCS A0 IOTOBOPY, Ta HAJEKHHUN 3aXHCT IpaB
HOTo CTOPIH.

CywacHuil eram eBpormeiicbkol iHTerpamii YKpaiHM TakoX mifiiiMae
Ba)kJIMBI MuTaHHs y nokTpuHi. Ha nymky Komarova T. ta Lazowski A., micns
noJiaHHs1 Y KpaiHOo 3asBKY Ha WISHCTBO MPOIIEC HAOIKEHHS 3aKOHOJaBCTBA
1o npaBa €C 3HOBY 3MiHHBCS, TOOTO BHUIIOB 32 MEXKI MOMEPEIHBOI MOAETL
30JIMKEHHS, IO Jisya Ha mijacTaBi Yroau mpo acouiauito, JJoroBopy mpo
EHepreTudHe CIIIBTOBAPUCTEO Ta YOI PO CIIiIBHUI aBiallitinuii mpoctip™.
ABTOpPH MiIKPECHIOIOTh, MIO B MeXax caMoi YToAW Hpo acowuiamilo
arpoKCUMAlliiHI MOJOKEHHS MAlOTh yKe He JeKJIapaTHBHHMN, a )KOPCTKIMIHI
XapakTep, OCKUIbKY BUMAraroTh He JIMIIEe BUMHEHHS IIEBHUX Jiif, a mepenycim
JOCATHCHHSI KOHKPETHHUX pe3yJIbTaTiB y HaONWKEHHI YKpaiHCHKOrO
3aKOHOMABCTBa 10 acquis €C3. Kpim Toro, sk Yroga IIpo acomialiio, Tak i
mepcrekTiBa BeTymy Ao €C BuMaraoTe OuIpmioro, HiX (opManbHe
OHOBJICHHSI TEKCTY 3aKOHOJIABCTBA, a/KE HIETHCS MPO IMIUIEMEHTAL0 He
nuie OykBH, a # nyxy mpaea €C, mo nepeadavae Hajle)KHE TIyMadCHHS 1
3aCTOCYBaHHSI HaOJIKEHUX HOPM HAalliOHAIBHHUMH OpraHaMH, BKJIIOYHO i3
CylaMH, HE i30JIbOBaHO, a sSK YaCTHHH LiTicHOI cucTteMu mpaBa €C, 3
ypaxyBaHHSM BTOPUHHOTO TipaBa, soft law Ta npaktuku Cymy €C»,
JlonaTkoBO HayKOBILI 3BEpPTAIOTh yBary Ha Te, IO YyKpaiHChKa CyJIoBa
NpaKTUKa BXKE JEMOHCTPYE IPOEBPONCHCHKHMI MiAXiX OO TIyMadeHHS,
30KpeMa 4epe3 BUKopucTaHHA mnpaktukn Cyny €C i HaBiTh mpsme
3aCTOCYBaHHs TIOJIOKEHL YTOIM MPO ACOIIAIK YKPATHCHKUMH CyaaMu’,
Takum 9uHOM, y cdepi peryimroBaHHS 30BHIIIHEOCKOHOMIYHHX JOTOBOPIB
BU3HAYAJIILHAM € 3[aTHICTb HAliOHAJBHOTO TIPABOIOPSAKY CIPUIHATH
CUCTEMHY JIOTIKY TIyMaueHHs W 3acTocyBaHHs mpaBa €C mnpu yKiaJeHHi,
BUKOHAHHI Ta 3aXHUCTI IIPaB CTOPIH 38 TAKMMH JJOTOBOPaMH.

VY 11bOMy KOHTEKCTI ITOKa30BOI0 € no3uilisi Basedow J., skwuii, aHami3yroun
BIUIMB YTO/H TIPO acolliallifo Ha yKpaiHCbKe NpUBATHE IIPaBo, 3BEPTA€E yBary

52 Tpo MikHaposHe PUBATHE TIPaBO : 3akoH Ykpainu Bix 23.06.2005 Ne 2709-1V // Baza
JIaHUX «3aKOHO/IaBCTBO Vkpaiam». Bepxosna Paoa VYrpainu. URL:
https://zakon.rada.gov.ua/go/2709-15 (nata 3BepHeHHs: 18.04.2026).

3 Komarova T., Lazowski A. Switching Gear: Law Approximation in Ukraine After the
Application for EU Membership. Croatian Yearbook of European Law and Policy. 2023.
Vol. 19. P. 107. DOI: 10.3935/cyelp.19.2023.532.

5% Tam camo. P. 117.

55 Tam camo. P. 120.

% Tam camo. P. 121.
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Ha Te, mo came npaBo €C y 1it chepi Mae pparMeHTapHUIA XapakTep i He
CTAaHOBUTH IUTICHOI, CHCTEMHO 3aBEpHICHOI KOHCTPYKIi, OCKUIBKH
(bopMy€eThCS Yepe3 peryIroBaHHsA OKPEMHX MPoOJIeM, IO PO3IIAAIOTECS SIK
HEPEIIKOAN Il (DYHKIIOHYBaHHSA BHYTPIIIHEOIO PHHKY . ABTOp
MAKPECITIOE, 10 NiepeadadeHa YT0I00 PO acoIliamio MOAEIh alpOKCHMATITi1
y cdepi mpuBaTHOTO mpaBa € HE IHWIIE MACIITA0HOIO, a ¥ MICISIMH
HECHCTEMHOI0, OCKUIBKY B OJJHUX BHIIAJIKaX J0 aJanTaiii BKIIOYEHO OKpeMi
aktu €C, Tofi sK 1HII, PYHKI[IOHAIBEHO OB’ s3aHi 3 HUMH, 3aJIAIICHO mo3a il
MEXXaMH, 1110 MOPOJKY€E HOPMATHUBHI HEY3TOJDKEHOCTI («inconsistenciesy) ta
NIPOTAJIMHU Yy peryioBaHHi («blind spots»), 30kpeMa y cdepi NpUBaTHOTO
MikHapoaHoro npaea®®. [lepexoasauu 1o mpobieMu immiemenTarii, Basedow
J. 3acTepirae, 110 MeXaHi4uHe TEpPEHECEHHs BEIMKOro MacuBy acquis €C y
HAaIllOHaIIBbHI KOMU(IKOBaHI aKTH 3aTHE CIIPUINHATH YUCICHHI YCKIAACHHS,
a TOMy Ha IIOYaTKOBOMY eTami JOIIJIBHINIO € IMIUIEMEHTAIlisl depes
CHemiadbHi 3aKOHHM, [0 BUIJLINAE MPOCTIMIO 1  (YHKIIOHATHHO
NpUIATHIIIOW Momemmo®’. 3 ormay Ha 1e, i cepu pEryIHOBaHHS
30BHIIITHBOCKOHOMIYHHAX [JIOrOBOPIB IPHHIMIIOBOTO 3HAYCHHS HalyBae
BHYTPIIIHSA Y3TOKEHICTh 3aII03MYYBAaHUX PIIICHb Ta CIIOCIO IX CHCTEMHOTO
BOY/ZIOBYBaHHS Y Hal[lOHAJbHUIT PABOMOPSIIOK.

CBO€10 4epror, B OLIHII SKOCTI I[LOr0 MPOLECY 3aciIyroByE Ha yBary
miaxig Hikomenko JI. M., BigmoBigHO 10 skoro mnpuHnumu mpaBa €C
BUCTYMAIOTh BU3HAYAIILHUMHU KPUTEPISIMU OLHKH e(eKTUBHOCTI MPaBOBOI
iHTerpauii, OCKIIbKM caMe 4Yepe3 HUX MOXKE OIIHIOBATUCS BiJIOBIIHICTH
HaIIOHATBHOTO 3aKOHOaBCTBa cTanaapTam CC. ABTOpKa MifKpecIoe, mo
B mpaBonopsanky €C HOPMU-TIPHHOWTHN (QYHKIIOHYIOTH SK CaMOCTiHHI
IOPUINYIHO 000B’S3KOBI HOPMH, 3a0€3MeUyIOTh HUTICHICTh, Y3TOMKCHICTh Ta
e(eKTHBHICTh NPAaBOBOTO PEryJIOBAaHHS, & TOMY MOXYTh PO3IJISLAATHCS SIK
KpUTepil pe3yJIbTaTUBHOCTI HAIIOHANIFHUX NPABOBHX TpaHC(hOpMaIii y
mpoueci  iMmeMeHTauii - acquis communautaire®. Otxe, y coepi
pPEryJIOBaHHS  30BHINIHBOCKOHOMIYHHMX  JIOTOBOPIB IMIUTEMEHTAITiS

7 Basedow J. EU Private Law in Ukraine: The Impact of the Association Agreement //
Ukrainian Private Law and the European Area of Justice / ed. by Kurzynsky-Singer E., Kulms R.
Tibingen : Mohr Siebeck, 2019. P. 9. URL: https:/pure.mpg.de/rest/items/
item_3036350_7/component/file_3518449/content

3 Tam camo. P. 14-16, 20.

%% Tam camo. P. 19-20.

% Hikonernko JI. M. Ilpunuunu npasa €sponeiicbkoro Coio3y sSK KpUTepil OUIHKH
e(eKTUBHOCTI TPaBOBOI iHTEerpauii. Axarimuuno-nopisusivre npagosnascmeo. 2025. Ne 2.
C. 1252. DOI: 10.24144/2788-6018.2025.02.189.

°' Hikonenko JI. M. Hopmu-npunuunu npasa €C sK KpuTepiil Ji€BOCTI HaliOHAIBHUX
pedopm: mpobnemu immiemenTanii. HaykoBuii BIiCHHK YXKTrOpOJACHKOTO HalliOHAJILHOTO
yuiBepcutery. Cepis: IIpao. 2026. Bunm. 93, 4. 1. C. 152. DOIL 10.24144/2307-
3322.2026.93.1.22.
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npuHOumB npaBa €C Mae OINHIOBATHCS 3a 3JaTHICTIO HAI[iOHAJIBLHOTO
MIPaBOIOPSIIKY BIATBOPUTH IX CHCTEMOYTBOPIOIOUY, OIHOYHY Ta IPAKTUIHO-
PETYIATHBHY (QYHKIIIIO.

3 ormsimy Ha HaBeJICHE MOXKHA CTBEPIUKYBATH, IO MPOOIeMa MONIATaE He
CTUTBKH y BiICYTHOCTI B YKPaiHCHKOMY IIPaBi OKPEMUX HOPMAaTHBHHX PillICHb,
CHiB3BYYHMX mnpuHOHWNaM TnpaBa €C, ckimbkn y (parMeHTapHOCTI iX
CHOPUHMHATTS Ta HENOCTAaTHIM Y3rO/PKEHOCTI MK HOPMOTBOPEHHSIM,
TIIyMa4eHHsM 1 TpaBo3actocyBaHHsM. CaMe Ha 1€ 3Beprae yBary
Hikonenko JI. M., migkpeciroruu, IO iMIDIEMEHTAIlisS HOPM-TPUHIIUIIB
npaBa €C B YkpaiHi CYNpPOBOIKYETHCS PO3PHUBOM MK HOPMAaTHBHOIO
IMIUIEMEHTAII€I0 Ta NPaKTHYHOIO peajli3ali€lo, a TaKoX BiJCYTHICTIO
YCTaJIeHOi METO/I0JIOTiT PHHIIUIIOBO-OPIEHTOBAHOTO OI[iHIOBaHHS pedopM®2,
Jns Ykpaiau i npo0iieMu MOCHIIOITHCS TpaHchopMaIiitHuM Xapakrepom
MPaBOBOi CHCTEMH, IO 3HIKYE Y3TOKEHICTh, NepeadadyBaHiCTh 1
peryIsaTHBHY e(peKTUBHICTH Y chepi 30BHIITHEOCKOHOMIYHHUX TOTOBOPIB.

HactymauM mposiBOM HEMOBHOI CHCTEMHOCTI IMIDIEMEHTAlii € SKiCTh
caMoi IIPaBOTBOPYOT TEXHIKH, OCKUTBKH 0€3 YITKHUX, BHYTPIITHBO Y3TOIKEHIX
i METOHOJIOTIYHO BUBIpEHWX HOpM mpuHIUNU TpaBa €C He HaOyBalOTh
HaJIe)KHOTO PETYJISITUBHOIO 3HAYCHHS B HAllIOHATLHOMY HPaBONOPSAKY. Sk
cnyurHo 3a3Havyaroth Hudima T., Ustymenko V., Dzhabrailov R. ta Zahnitko
O., VYkpaiHa Bxke crpuitHsaa okpemi miaxomu €C 10 3aKOHOIABYOTO
MPOEKTYBAHHs, 30KpeMa 3acajy MPaBOBOI BH3HAYCHOCTI, MPOMOPIIHHOCTI,
HEOOXiHOCTI, 0OIPYHTOBAHOCTI Ta CHCTEMHOCTI, [0 3HAKIILIO BiJOOPaKCHHS
y 3axomi Ykpaimu «IIpo IpaBoTBOpYy AisiIbHICTE»®. BomHowac aBTOpH
IiIKPECITIOITh, 110 MOAANbIIe HAOJNIKEHHS O €BPONEHCHKHX HPaKTHK
CTpUMY€TbCS ~ OpakoM  CTaHIApTU30BaHMX  METOJIB  OIiHIOBaHH,
HEJIOCTaTHHOIO 1HCTHTYILIHHOIO CIIPOMOXHICTIO JJISl CHCTEMHOTO TIPaBOBOTO
MOHITOPHHTY Ta TOTPeOO B TIOCHJICHHI €KCIIEPTHOI MiITPUMKH
MIPaBOTBOPYOTO IPOIECY, BKIIOYHO 13 3aIy4eHHSIM ()axOBUX FOPUIUYHHX
JIHTBICTIB 1 CrIeniaicTiB i3 3aKOHOJABYOI TEXHIKH, & TAKOXK BUKOPUCTAHHAM
I/IX0/1iB TPaBOTBOPEHHS, 3aCHOBAHOTO Ha JlOKazax («evidence-based law-
making»), Ha BCiX eTanax IpaBoTBOPYOro LUKIy*. 3a Takux ymMoB 1podiema
iMmmiemenTanii npuHuuniB npasa €C y cdepi 30BHIIIHBOSKOHOMIYHHX
JIOTOBOPIB TI0CTAE HE JIMIIE K MpoOiieMa 3MICTY OKPEMHUX IIPHITUCIB, a 1 K
mpoOiieMa 3aKOHOJABYOi SIKOCTi, BIiJ SKOi Oe3MocepeHbo 3alekaThb

62 Tam camo. C. 151.

® Hudima T., Ustymenko V., Dzhabrailov R., Zahnitko O. Legal Techniques in EU
Legislative Drafting: A Model for Ukraine’s Law-making Reform. Kyiv-Mohyla Law & Politics
Journal. 2025. No. 11. P. 18, 30. DOI: 10.18523/2414-9942.11.2025.16-35.

¢ Tam camo. P. 30.
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nepen0adyBaHiCTh JAOTOBIPHOTO PETYJIIOBaHHS, BHYTPIIIHS Y3TOJKEHICTH
IIPaBOBOT'O MAacHBY Ta MOXKJIIMBICTh HOTO MOCIIJOBHOTO 3aCTOCYBaHHS.

[paktnyanit craH iMrureMenTanii npuHOuniB mpaBa €C y cdepi
30BHIIIHFOCKOHOMIYHHX JIOTOBOPIB HABHUpa3Hillle BUABISIETHCS y BUPIIICHH]
KOHKpeTHHX cropiB. Came ToMy 3BEpHEHHS [I0 CYAOBHX KEHCIB JJa€ 3MOTY
MTOKa3aTH MEXi aBTOHOMIi BOJI CTOpiH Ta 3HaYCHHS IMIIEPATHBHUX BHMOT,
MIPaBOBOI BU3HAYECHOCTI i e)EKTUBHOTO 3aXUCTY IPaB.

YV cnpasi Ingmar GB Ltd v Eaton Leonard Technologies Inc. (C-381/98)
CHip BUHHUK i3 ar€HTCHKOTO JIOTOBOPY MK OPHTaHCHKOIO KOMIIaHiero Ingmar
GB Ltd Ta amepukancekoro kommnanieto Eaton Leonard Technologies Inc.,
MIPUYOMY JIOTOBIp MICTHB 3aCTE€PEXEHHs IPO 3aCTOCYBaHHs IpaBa IITaTy
Kaniopsis. [Ticns npunuHeHHs 10roBopy OpUTaHCHKHI areHT 3BEPHYBCS 110
CyIy 3 BUMOTOIO IIPO BUILIATy CyM, ITOB’I3aHHUX 3 IPUITUHEHHSM areHTChKHX
BigHOCHH. TakuM YMHOM, CIpaBa IOCTaBWJIAa IMHUTaHHS MPO T€, M MOXKYTh
rapanrii, mepenbadeHi mpaBoM €C IS KOMEpIIHHX arcHTIB IIiCIA
NIPUIIMHEHHS JI0TOBOPY, OyTW YCYHEHI HIIIXOM BHOOpY IpaBa TpPEThOI
JeprkaBH (III. 10-16)%. Cyn €C BUXOAMB i3 TOTO, IO MOJIOXKECHHS JJpeKTHBI
86/653/€EC, Hacammepen ii cT. 17-19, cipsiMoBaHi Ha 3aXUCT KOMEPIIITHOTO
areHTa rmicyis MpUIUHEHHs norosopy.®® Cya MiJKpec/uB, 110 i TON0KEHHS
MaloTh IMIEPATUBHHUN XapakTep, a TOMY HE MOXYTh OyTH yCyHEeHI BUOOpOM
npasa TpeThoi aepxkasu®’. Came Tomy, Ha nymky Cymy, ocoba, B iHTepecax
KOl i€ areHT, nepeOyBalouum y TpETid JepxkaBi, HE MOXKE YHUKHYTH
3aCTOCYBaHHSl X TMOJIOKEHb JIMIIE 3aBASKUA BKJIIOYEHHIO IO JOTOBOPY
3aCTEpPEXEHHs] TPO MPaBO TaKOi JEp)KaBH, SKIIO areHT 3JiHCHIOE CBOIO
IISUTBHICTh Ha TEpUTOpil NMepKaBU-wieHa. Y pe3oiroTHBHIA dacTuHi Cyn
MIPSIMO 3a3HAYMB, O CT. 17 1 18 JIUpeKTHBH MalOTh 3aCTOCOBYBATHCSA 1 B TOMY
BUIAJKY, KOJIM 0co0a, B iHTEpecax SIKOi JIi€ areHT, 3aCHOBaHa 11032 MEXaMHu
€C, a 10roBip HiANOPSAKOBAaHMIT IpaBy TPeThoi Aepxasu (mm. 21-26)%. Sk
Oaumnmo, 11 YKpaiHu 1e o3Hadae, Mo iMIUIEMEeHTAIlis IPUHIHIIB 1paBa €C
BHUMArae He JIMIIC BU3HAHHS aBTOHOMIT BOJI, a 1 1l OOMEKEHHS Y BHIAIKaX,

% Ingmar GB Ltd v Eaton Leonard Technologies Inc. : Judgment of the Court (Fifth
Chamber) of 9 November 2000. Case C-381/98. EUR-Lex. P. 1-9330-1-9332. URL.: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:61998CJ0381 (nara 3Beprenns: 18.04.2026).

% Council Directive 86/653/EEC of 18 December 1986 on the coordination of the laws of the
Member States relating to self-employed commercial agents. EUR-Lex. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=CELEX:31986L0653 (nata 3BepHeHHs: 18.04.2026).

" Ingmar GB Ltd v Eaton Leonard Technologies Inc. : Judgment of the Court (Fifth
Chamber) of 9 November 2000. Case C-381/98. EUR-Lex. P. 1-9330-1-9332. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:61998CJ0381 (nara 3Beprenns: 18.04.2026).

 Ingmar GB Ltd v Eaton Leonard Technologies Inc. : Judgment of the Court (Fifth
Chamber) of 9 November 2000. Case C-381/98. EUR-Lex. P. 1-9334-1-9336. URL: https://eur-
lex.europa.eu/legal-content/EN/TXT/?uri=celex:61998CJ0381 (nara 3Beprenns: 18.04.2026).
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KOJMM I[hOTO0 TOTPEeOyIOTh TMPaBOBa BU3HAYEHICTh, MPOIMOPIIHHICTD 1
e(peKTUBHUN 3aXUCT IIPaB.

[Toxa30Bo10 y HaIiOHANBHIH CyIOBIH MPaKTHIIl € nocmarnosa Bepxoenozo
Cyoy 6io 23 ocosmua 2019 p. y cnpasi Ne 200/2313/19-a, mo BUHHKIA 3
MIPUBO/IY BiIMOBH MUTHOTO OpTaHy y 3aCTOCYBaHHI Tapu(HOI npedepeHtIii 10
ToBapy, immoprosanoro IIpAT «['peta» 3 Icranii 3a 30BHITHEOEKOHOMIYHIM
koHTpakToM 3 (ipmoro Orkli S.Coop. IlincraBoro st BinMoBH cTano Te, Mo
MUTHHUIS BU3HAJIA MOJAHy JIEKJIapallifo iHBOKC 1 10JaTKOBUH JOKYMEHT IpO
npedepeHIiiHe TOXO/PKEHHS TOBapy TaKWMH, IO HE BiIMOBIIAIOTH
¢dopmaneauM  BuMoram IIpotokonmy 1 mo VYromm mpo acomiamito, i
3anpornoHyBana 3AificHUTH odopmileHHs 0e3 3acToCyBaHHs HpedepeH-
uiitHoro pexxumy. BepxoBuuii Cy, aHani3yrouu HOJNOKeHHs CT. 16, 22, 24 1
30 IIporokomy I mo Yromm, BuXOoAmB i3 TOTO, IO JAEKJapallis iHBOWC €
HEBiI’€MHOIO YaCTHHOIO BiJIIOBiTHOTO KOMEPIIIITHOTO TOKYMEHTa, a He3HaUH1
PO30DXKHOCTI UK 04YeBHIHI (POpMaNbHI TIOMIIIKA HE TATHYTh aBTOMAaTHIHOTO
BIIXWJICHHS MiATBEP/DKCHHS ITOXO/DKEHHS TOBApy, SKIIO HE BHKIHKAIOThH
CYMHIBIB IIIOJI0 IPAaBMIIBHOCTI HABEACHUX Y HHOMY BiTOMOCTEH. Y pe3yibTaTi
Cyn moroamscst 3 BUCHOBKAaMH MONEPEIHIX 1HCTAHIIH PO MPOTUIIPABHICT
BIIMOBM MWTHHUI[, BU3HABINM, [0 MOJAHUN JOKYMEHT IIiITBEP/KYBaB
MOXO/KEeHHsI ToBapy 3 IcnaHii, a MOCHIaHHS MUTHOI'O OpraHy Ha BifICyTHICTh
OKPEMHX PEKBI3UTIB IPYHTYBaIMCA Ha HaaMipHO GopManbHoMy migxomi®. g
crpaBa JEMOHCTPYE, L0 IMIUIEMEHTallisl €BPONEUChKUX MiIXOIB NOTpeOye
HE JIMIIe HOPMAaTHUBHOIO 3aKpilUICHHS BIANOBIAHMX MEXaHI3MiB, a H
MIPaBO3aCTOCYBaHH: 0€3 HaIMipHOTO (hopMai3My.

HaBeneHne mae mifcTaBM MiAKPECIUTH, MO IMONANBIIA IMITICMEHTAIIS
npuHiumiB mpaBa €C y cdepi peryaroBaHHA 30BHIINIHbOCKOHOMIYHHIX
JIOTOBOPIB Ma€ PO3MIIAIATHCA HE JIMIIE SK HOpMaTUBHE HAOJIDKECHHS, a SIK
mporec iX TIOCHIOBHOTO BTUICHHS Yy HOPMOTBOPCHHI, TIyMadeHHI Ta
IIPaBO3aCTOCYBaHHI. Y IbOMY KOHTEKCTI IpoOiiemMa Hoisirae He CTUIBKH y
BIZICYTHOCTI B HaI[lOHaJbHOMY TIIpaBi OKPEMHX HOPMATHUBHUX pillEHb,
chiB3By4YHMX mpuHOunam npaBa €C, ckimbkk y (GparMeHTapHOCTi ix
CHPUMHSATTS, HEJOCTATHINH Y3TrO/PKEHOCTI MK PI3HUMH PIBHAMH IPaBOBOTO
peryJioBaHHsS Ta HeCTadyl IOCIIJOBHOTO MPUHIMIIOBO-OPIEHTOBAHOTO
npaBo3actocyBanHsi. Came TOMY Tojanblue 30JIMKEHHS YKpalHCHKOIO
peryJIfoBaHHS 30BHIIIHBOCKOHOMIYHHMX JOTOBOpiB i3 mpaBom €C wmae
3IIACHIOBATHCS K 3MICTOBHA Ta (D)YHKIIOHAJbHA IMITICMEHTAILIiS IPHHIUIIIB
npaBa €C,  pe3yNbTaTHBHICTh  SIKOI ~ BH3HAYa€ThCS  ILUJTICHICTIO,

 Tocranosa Bepxosroro Cyny y ckiaai koserii cyauis KacauiiiHoro ajminictparnusaoro
cyny Bim 23.10.2019 y copaBi Ne 200/2313/19-a (agmiHiCTpaTHBHE NPOBA/KCHHS
Ne  K/9901/19648/19).  €ounuii  Oepowcasunuii  peecmp  cyoosux  piuwens.  URL:
https://reyestr.court.gov.ua/Review/85154071 (nara 3Beprenns: 18.04.2026).
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nepen0adyBaHICTIO Ta  ©(QEKTUBHICTIO TMPABOBOTO  PETYJIOBAaHHS i
MPaBO3aCTOCYBaHHSI.

BUCHOBKHA

VY pesynpraTi AOCHIMKEHHS BCTAHOBICHO, IO MPUHOWNM MpaBa
€Bporeiicbkoro Corozy y cdepi perymoBaHHS 30BHIITHBOCKOHOMIYHHX
JOTOBOPIB CIIiJ] pO3TIIIAATH HE SIK JOTIOMIKHI OPi€EHTHPH TIyMadeHHd, a sIK
CaMOCTiliHy =~ HOPMAaTHBHY OCHOBY OIIIHKM MeEXaHi3My IIpaBOBOTO
perymoBaHHs. IX 3HayeHHs mojisrac B TOMy, IO caMe depe3 HHX Y
npasomopsiiky €C  3a0e3nedyroThess nepeadadyBaHICTh  JIOTOBIPHOTO
PEKUMY, OMYCTHMI MEXI BTpy4YaHHS y cBOOOJYy €KOHOMIYHOI MisSUIBHOCTI,
PIBHICTh YYacCHHMKIB TPAaHCKOPJIOHHOTO 0O0iry, aBTOHOMis cy0’exkTa Yy
(opMyBaHHI TOTOBIpHOT IIOBEJIIHKH Ta PEAIbHICTh 3aXUCTY HOPYIICHUX MPaB.
st chepy 30BHITHBOCKOHOMIYHUX JOTOBOPIB BU3HAYAIBHUMH € TIPUHIUITN
MPaBOBOi BHU3HAYEHOCTI, MPONOPHIHHOCTI, PIBHOCTI Ta HEAMCKPUMiHAIII,
cBOOOIM MiAMPUEMHHUIBKOT MisTTPHOCTI W S€(PEKTHBHOTO 3aXUCTY IIpaB, SIKi
(YHKIIOHYIOTh SK B3a€MOIIOB’s3aHAa CHCTEMa 1 (OPMYIOTh IPaBOBHUI
CTaHAAPT HAJECKHOTO BIIOPSAKYBAHHS TPAHCKOPJAOHHHX JOTOBIPHHX
BIZTHOCHH.

JocmimkeHHsT TaKOX MOKAa3alio, M0 IMIUIEMEHTAIlisl MUX MPHHIHUIIB y
peryJroBaHHS 30BHIIIHbOCKOHOMIYHHMX JOTOBOpIB B YKpaiHi Bke Mae
HOpPMaTHBHE MIATPYHTS, C()OPMOBAHE IOEJAHAHHSAM MOJOXeHb npaBa €C,
VYromu npo acouianito Mix Ykpainoro Ta €C 1 HalioOHAIBHOTO 3aKOHOJIaBCTBA
VYkpainu. BogHovac kirodoBa npo0iieMa mosisira€ He CTUIBKH Y BiJICYTHOCTI
OKpEMHX pillleHb, CIIB3BYYHHX npuHOMIaM mnpaBa €C, CKUIbKH Yy
(dbparMeHTapHOCTI 1X COPUHHATTS, HEIOCTaTHIH Y3TOMKEHOCTI Mk
HOPMOTBOPEHHSIM, TJIYMaueHHSM 1 IIPaBO3aCTOCYBaHHSAM Ta Opaky
CHCTEMHOTO BOYIOBYBaHHS 3alO3W4YyBaHHX INJXOMIB y HaI[lOHAJIbHUHN
nIpaBoIopsiIoK. Lle mae migcTaBu CTBEPIUKYBATH, IO MOAAJbIIE 30JIMKESHHS
YKPaiHCBKOTO PETYIIOBAaHHS 30BHIIIHPOEKOHOMIYHHX JJOTOBODIB 3 NPaBOM
€C mae 37iiiCHIOBAaTHCSA SIK IPOIIEC HE JINIIE HOPMATHBHOTO HAOIIDKSHHS, a i
3MICTOBHOT Ta (YHKIIOHaJIbHOI iMIUIeMeHTalil npuHimIiB npaBa €C,
KPUTEpISIMH ~ YCHINIHOCTI  sIKOT € LUTICHICTh, mependavdyBaHICTh 1
Pe3yJIbTaTUBHICTh IIPABOBOTO PETYJIIOBAHHS Ta IPaBO3aCTOCYBaHHS.

AHOTAILIS

VY cTaTTi AOCHIIKEHO IMITIEMEHTAIIIF0 PUHITUIIIB ITpaBa €BpONEHCHKOTO
Coro3y y peryJiioBaHHS 30BHIITHHOSKOHOMIUYHUX JOTOBOPIB B YKpaiHi.
BusznaueHno, mo 1 mpoOiieMaTHka Mae OcOOJIMBE 3HAUYCHHS B YMOBax
orTHOJIEHHsT €BPOMEichKOl iHTerparii Ykpainu, aii Yroau mpo acoriariio
MK YkpaiHoio Ta €BponelchkuM COr030M 1 MOAANBIIOTO0 HAOIMKEHHS
HalliOHAIBHOTO  3aKOHOAABCTBa J0 acquis €Bpomneiicbkoro Coro3y.
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OOrpyHTOBaHO, IO NMPHUHIUIHK TipaBa €Bporetickkoro Coro3y y i cdepi
CIiJT PO3TIISAATH HE SIK TOTIOMDKHI OPIEHTHPH TIIyMadeHHS, a K CAaMOCTIiiHYy
HOPMATHBHY OCHOBY OIlIHKM HaJe)KHOCTI MEXaHI3My  IIPaBOBOTO
peryIiIfoBaHHS 30BHIITHROEKOHOMIYHHX JIOTOBOPIB. 3’SICOBAaHO 3HAYCHHSA
MPUHIUITB  TIPaBOBOi  BWU3HAYEHOCTI, MPOMOPIIHHOCTI, pIiBHOCTI Ta
HENCKPHUMIiHAIil, cBOOOIN IiINPUEMHHIBKOI MisSUTBHOCTI # e(eKTHBHOTO
3aXMCTy TpaB /jisg repeadadyBaHOCTI JOTOBIPHOTO pPEXHUMY, MEX
JIOIYCTUMOT'O BTPYYaHHsS y TPHBAaTHY aBTOHOMIIO Ta PEabHOCTI 3aXUCTy
npaB cTOpiH. BcraHoBieHo, o y npasi €Bporeiickkoro Coro3y 1i NIPUHIHUITN
(YHKIIOHYIOTh SIK B33a€EMOIIOB’S3aHa CHCTEMa, SKa BHU3HAYa€E 3MICT
peryJroBaHHS TPAaHCKOPAOHHOIO JOroBipHOro o6Oiry. JloBeaeHo, mo B
VYkpaiHi Bxke iCHye HOPMAaTHUBHE MiAIPYHTS /I CIPUUAHSATTS 3a3HAUYCHHX
MpUHIUIIB Y cdepi 30BHINTHPOSKOHOMIYHUX JOTOBOPIB, c(hopMOBaHE
MIO€THAHHSM TI0JIOXKEHb TpaBa €Bponeiichkoro Coro3y, YToau mpo acoriario
Mix YKpaiHot Ta €BpornefichkuM COr030M 1 HalliOHATHHOTO 3aKOHOIABCTBA
VYkpainu. BogHovac BUABICHO, 110 OCHOBHA IPOOJIEMa TTOJIATAE HE CTUTBKH y
BiJICYTHOCTI OKpEMHX HOPMATHBHUX PillIeHb, CKUTHKH Y (pparMeHTapHOCTI iX
CHPUHMHATTSA, HEAOCTAaTHIH  Y3TOPKEHOCTI MK  HOPMOTBOPEHHSM,
TIyMa4eHHsM 1 MpPaBO3aCTOCYBaHHSIM, a TAaKOXK Yy OpaKy CHCTEMHOTO
BOY/ZIOBYBaHHS 3aI103M4yBaHMX MiIXO/IiB Y HalllOHAJIBbHUH npaBonopsaok. Ha
/ICTaBi aHaNi3y AOKTPUHM, HOPMATHBHHX IOJOXKEHb 1 CyJOBOI MPaKTUKU
3p0o0JIEeHO BUCHOBOK, IO IMILIEMEHTAllisl PUHLMIIB NpaBa €BpPONEHCHKOro
Coro3y y peryJroBaHHs 30BHINIHbOCKOHOMIYHHX JJOTOBOPIB Ma€ OI[IHFOBATUCS
He 32 (OpPMaTbHUM CTYTIEHEM aJamTalii, a 3a SAKIiCTI0, y3TO/KCHICTIO Ta
Pe3yIIbTaTUBHICTIO IPABOBOTO peryiroBaHHS. OOIpyHTOBAHO, IO MOAJIbIIE
30JIM)KEHHS YKPATHCHKOTO PETYIIOBAHHS 30BHIITHHOEKOHOMIUYHHX JIOTOBOPIB
3 mpaBoM €Bporneiicbkoro Coro3y Mae 3i{CHIOBATUCS K TPOLIEC 3MICTOBHOT
Ta (PYHKIIOHATHHOT IMITTIEMEHTAMii HOTO MPUHIIHITIB.
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MMPABOBA INPUPOJA MAPKETHUHI'OBOI'O JOT'OBOPY
Kosobac 1. B., KosoacI'. 1.

BCTYII

Iepexin VYxpaiHm [0 PHUHKOBOI EKOHOMIKHM B YMOBax ITOTJIIHONECHHSI
KOHKYpEHIIli BHMara€e Yy TOCHOJApIOI0YNX CyO0’ €KTiB mpodeciiiHoro
CTaBIECHHSI 1O CHOXuBYOoro mnomury. Came TOMy NpPOBEAEHHSI Mapke-
THHTOBOTO aHAJN3y B Horo Halie(eKTHBHIMUX (opMax B TOCIIOAAPCHKOI
IIsUIBHOCTI cTano 00’ EKTUBHOIO HEOOXIIHICTIO. Tepminomnorist
MapKETHHTOBOTO JIOTOBOPY LIMPOKO BUKOPHCTOBYETHCS B JITEPaTypi, MiX
TUM HOro mpaBoBe BH3HAYEHHS 3aJHMIIAETHCA IPEAMETOM AHUCKYCIil.
MapKeTHHroBi  TMOCIYrH Ta LMBUIBHO-TIPaBOBI  3B’sI3KM  CyO’€KTIiB
TOCIIOJIAPIOBaHHs, IOB’s3aHI 3 HAaJaHHSAM MAapKETHHTOBHX  IOCIYT,
HAIOJIETJINBO BXO/ATh B IUBUIBHUI 000POT 1 BUMararoTh CBOI'0O HOPMaTHBHO-
MPaBOBOTO PETYJIOBAHHSA .

JlocmikeHHsT IPUPOAN Ta NMPHU3HAYCHHS MAapKETHHTOBOTO JIOTOBOPY €
HaJ[3BUYAIHO aKTyaJbHUM 3 HU3KH NPUYNH, SIKi OXOIUTIOIOTH SIK IIPABOBY, TaK
1 eKOHOMIYHY cepH.

MapkeTHHroBui JOTOBip Mae Oe3mocepenHiil BIUIMB Ha EKOHOMIYHHUI
PO3BUTOK Ta KOHKYPEHTOCIIPOMOXHICTh. Bij HaleXHOro mNpaBOBOrO
3abe3neueHHs MApKETHHIOBOI JIISUTbHOCTI 3aJIe)KaTh 3pOCTaHHsI HALliOHATLHOT
€KOHOMIKH Ta MiJIBUILIEHHS KOHKYPEHTOCIPOMOXHOCTI KpaiHH Ha CBITOBHX
pHuHKax nociyr. J{isubHICT Y IeBHUX cepax MiJIpHEMHHUITBA HUHI B3araii
HEMOJXJIMBa 0€3 3aCTOCYBaHHs JIOTOBOPIB MPO HAIaHHS MOCIYT.

[Monpu Te, mio ynHHMA [{uBinbHKUN KOEKC YKpalHH 3aKpIILIIOE BaXKIIUBI
MIOJIOKEHHS 1IPO NPABOBE PEryJIIOBaHHSA E€KOHOMIYHMX BiJTHOCHWH, Y Hayli
LUBUILHOTO MpaBa J0Ci BIICYTHS €JJMHA TOYKa 30py LIOI0 CaMOTO MOHSTTS
MapKeTHMHTOBHX IIOCIYyr Ta 1ii XapakTepHux o3Hak. lle yckmamHioe
(opMyBaHHS €IMHUX HAyKOBMX MOTJBIIIB HAa MAapKETHHIOBI MOCIYTH SK
00’€KT IUBUIBHMX IpaB Ta CIPUYMHAE CHIpHI HMUTaHHS IIOA0 BU3HAYCHHS
CHCTEMH JIOTOBOPIB NP0 HA/IAHHS IIUX MOCIYT.

MapKeTHHIOBi MMOCITYTH YHIKQJIbHI depe3 iX aganTaiiio 10 KOHKPETHUX
PUHKOBHX, BUPOOHHYHUX, IOPUINYHNX Ta OpraHi3amifHuX yMoB. BoHHM 9acto
nependadaroTh 00poOKy KoHGineHIiitHOT iH(popMalii abo KoMepIiitHOi
TaEMHUI,, 110 BHMAara€ TOKJIAJCHHs Ha BUKOHABLsA  OO0OB’s3KY

! TTononsax C. Tocromapchkuil A0TOBip MPO HaJaHHSA MApKETUHTOBMX MOCIYT B YKpaiHi
[Enextponnuit pecypc] / C. Tloponsik // FOpuanunuii BicHuk. — 2019, — Ne 4. — C. 119-124. —
Pexxum nocrymy: http:/nbuv.gov.ua/UJRN/urid 2019 4 18
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HEPO3TOJIONICHHS BiIOMOCTEH, 00 YHUKHYTH HiBEJIIOBAaHHS €KOHOMIYHOTO

edexTy.
BaxmBor0 0COONMBICTIO MapKETHHIOBOTO JIOTOBOPY € OCOOJHBE
3Ha4YeHHS CeKOHOMIYHOi METH JOrOBOpY — OTpUMaHHA  e(eKTy

PE3yIbTAaTUBHOCTI, IKUI HE BUHUKA€ B MOMEHT iX 3aBEPIICHHS.

MapKeTHHTOBHIA JOTOBIp Ma€ XapaKTEepHi 0COOIMBOCTI, IO JAOTh 3MOTY
BUJIJTUTH HOTO SIK CaMOCTiHHMI BHJ JOTOBOPY, IO BHMAarae MoJajbLIOro
JIETAILHOTO JOCIIKEHHS HOTO ICTOTHHUX JOTOBIPHHUX YMOB.

AXTyaJlbHICTh IIbOTO IHTAHHS B KOHTEKCTI JOCITIJDKEHHS 3yMOBJIEHA
BIZICYTHICTIO YiTKOTO PO3yMiHHS MICLsi MapKETHHTOBHX IOCIYT Y CHUCTEMi
JIOTOBIpHOTO IpaBa YKpaiHu.

TakuMm YHHOM, TOCHIPKEHHSI OCOOJIMBOCTEI MapKETHHIOBOTO JIOTOBOPY €
BaXJIMBUM JJIs pO3B’S3aHHS ICHYIOUMX TIPaBOBUX KOJI3iH, amamrarmii
3aKOHOJABCTBA /IO PHHKOBUX peasliii Ta 3abe3neueHHs eQEKTUBHOTO
(yHKIIOHYBaHHS MapKETHHTOBOI AISUTHHOCTI B LIUTOMY. 3a3HadueHii mpooemi
MIPUCBSYCHI Tpalli (paxiBIiB y chepi ZOrOBIpHOTO IpaBa Ta THX, XTO IPUALIIB
yBary IOTOBIpHOMY PETYJIIOBaHHIO c()epH MOCIyT y3araii i MapKeTHHTOBUM
mociyraM 30Kkpema. IIMTaHHS IHBUIBHO-TIPABOBOTO PETYJIOBAHHS MapKe-
THUHTOBOI JisUTLHOCTI Ta YKJIAZICHHIO MApPKETUHIOBHX JIOTOBOPIB BHCBITJICHI B
npaisix  Anb Kapasani b.T., Bouancekoi O.M., T'opomenpkoro M.S.,
Kupyk M.C., 36pusbka B., Jlipnsuuuka C., Minam B.C., Heuunopyk C.B.,
[erpynp B.1O., [erpyns 10.€., ITononsix C., Cemak b.b., Ty6oxeus K.I'.,
®enocenko H.A., lynsru B.

Merta nociiKeHHs MoJIATae y BU3HaUYeHHI €KOHOMIKO-TIPaBOBOi IPUPOAN
MapKeTHHTOBHX JIOrOBOPiB, HOT0 0COONMBOCTEH Ta PI3HOBUAIB, IOPSAKY
HOTO yKIIaJeHHs, BAKOHAHHS Ta MPUIMHEHHS.

Peamizamis mocraBieHOI METH 3yMOBMIIa HEOOXiTHICTh BHPIMICHHS TaKUX
3aBJIaHb:

— JIOCHIZUTH €KOHOMIKO-IIPaBOBY NPHUPOY MapKETHHTOBHX JOTOBOPIB;

— 3’dcyBaTH piBEHb HOPMAaTHUBHO-IIPABOBOTO PEryJIIOBAHHS YKIIAJICHHS
Ta BUKOHaHHS MaPKETHHIOBHX JIOTOBODIB;

— BCTAaHOBHTH ICTOTHI YMOBHM MAapKETHHTOBOTO JOTOBOPY, NpaBa Ta
00OB’SI3KH OO CTOPIH;

—  OKpPECJIUTU KOHCTPYKI[IF0 MapKETHHTOBOTO JIOTOBODY.

O06’€eKTOM JOCHTIPKEHHS € ITUBIILHO-TIPABOB1 BiTHOCHHU SIKi BUHUKAIO Ha
MICTaBl  MapKeTMHTOBHX JOroBopiB. IlpeameroMm  JocmijukeHHS €
MapKETHHTOBHH JIOTOBIp SIK Pi3HOBU/ LIUBIJIBHO-IIPABOBUH JJOTOBIp.
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1. Cnenugivuni 0co0MBOCTIi MAPKETHOTOBOT'0 IOTOBOPY

AxTuBHE (OPMYBaHHS PUHKOBHX BiJTHOCHHH CTaBISATH HOBI BUMOTH [0
IisUTBHOCTI  CyO’€KTiB TrocmomapioBaHHSA. B OCHOBI MiANpHEMHHUIBKOT
IISUTBHOCTI JIOKUTh MapKeTHHT SK (imocodis Oi3Hecy, iHCTpyMeHTapii
HiAPMEMHUITBA, CTPATETis Ta TAKTHKA YYACHUKIB PUHKOBUX BiTHOCHH.

MapkeTHHroBa HisIbHICTE — II€ CHEeMU(IYHHN BUA TiISUIBHOCTI 3a
JIOTTIOMOT OO SIKOT KOMIIaHisl 3a3/IaJICT1/Ib BU3HAYAE HEOOX1THICTb 11 MPOAYKIIiT
MOKYIILI0, YIPaBJIiHChKA KOHIEMLs, SIKa NOBUHHA OXOILIIOBATH JiSUIbHICTh
ycix 0€3 BMHATKY Hifipo3iitie kommanii’. Ile GaraToacmekTHmii mpouec,
CHpSIMOBaHMN Ha 33J0BOJIGHHS NOTpe0 MOTEHHIHHMX Ta pealbHUX
CIOXKMBaUiB MPOJYKLIl KOMIIaHii, 10 moJjisirac y peaiizamii cnenudiyHux
(GYHKIIH MapKeTWHIY, CHCTEMY YIpaBIiHHA MiANPUEMCTBOM, sKa
CIpsIMOBAaHA Ha BHBYCHHS Ta BPAaXyBaHHA MOIMTY i BUMOT PHHKY A
00TpyHTOBaHOI Opi€eHTAIil BUPOOHIYOI TisTBHOCTI MiAMPUEMCTB Ha BHITYCK
KOHKYPEHTOCHPOMOXKHHX BHUJIB TNPOINYKLil, KOOpIWHALIS MOXIJIHBOCTESH
BHPOOHHMIITBA 1 PO3IOMALTY TOBapiB, MOCIYT Ta BWU3HAYCHHS HEOOXITHHUX
KPOKIB 3 IPOJaKy TOBapiB YH IOCIYT KiHIEBOMY CIIOXKHBadeBit.

MapKeTHHIrOBHIA  JOTOBip €  BaXKJIMBOI  CKJIAJ0OBOK0  CYYacHOI
rOCIOJIAPChKOI  JSIIBHOCTI, CIPSIMOBAaHOIO Ha IPOCYBaHHS TOBapiB Ta
nocnyr’. Bognovac, HanioHanbHe yKpaiHChKe 3aKOHOAABCTBO He nepentadae
MeXaHi3MiB MPABOBOTO PEryJII0OBaHHS MapKETHHTOBHX JIOTOBOPIB, sIKi MalOTh
cBolo crenudiky Ta ocobnuBocti. TOMy € 04eBHIHOI HEOOXITHICTH mepe-
[Ny HAYKOBUX MiIXOMIB JO IUBLILHO-TOTOBIPHUX BIJHOCHH B ITiil cdepi
3a]UIs TIIBUIIICHHS 1X SKOCTI Ta €()eKTUBHOCTI.

MapkeTHHrOBHIA JOTOBIp K i HOro ICTOTHI YMOBH He TiepeabadeHi Hi
LiuBinsHuM KogekcoM Ykpainu® (mam — LIKY), i [ocnogapchkuM KOIEKCOM

2 Kosbac I'.I. Ko6ac 1.B. IIpaBoBe perymoBaHHs MapKeTHHIOBOI MisNbHOCTI B YKpaiHi:
MixHapoHi ctanmapti. HaykoBo-indopmariiitauii BicHuK IBaHO-DpaHKIBCKOrO YHIBEPCUTETY
npaBa imeHi Kopoms J[lammna TIammmekoro. Cepis: Ilpaso. 2022. Ne 14. C. 137-146.
https://visnyk.iful.edu.ua/wp-
content/uploads/2022/12/%D0%9A%D0%BE%D0%B2%D0%B1%D0%B0%D1%81.pdf

? Kos6ac I'.I. Kos6ac 1.B. [IpaBoBi YMHHMKH MapKETHHIOBOT ASUTLHOCTI: 3apyGKHHUI J0CBI
Ta nepcnektuBu A1 Ykpaiuu. BicaukICHUK XmenbHUIIBKOTO HAI[IOHAJIBHOTO YHIBEPCHTETY.
Cepist:  exoHomiuni mHaykum. 2023. Ne 1. C. 279-285. https://heraldes.khmnu.edu.ua/
index.php/heraldes/article/download/729/744

4 Kos6ac TI'.I. Kos6ac 1.B. IIpaBoBe perymoBaHHs MapKETHHTOBOI MisUIbHOCTI B YKpaiHi:
MiKHapoJHi ctanaapti. HaykoBo-iHdopmariitauii BicHUK IBaHO-DpaHKIBCEKOTO YHIBEPCUTETY
npaBa imeHi Kopoms [lammna TIammupkoro. Cepis: Ilpaso. 2022. Ne 14. C. 137-146.
https://visnyk.iful.edu.ua/wp-
content/uploads/2022/12/%D0%9A%D0%BE%D0%B2%D0%B1%D0%B0%D1%81.pdf

s Jlorosip Ha HaJlaHHs MapKETHHTOBUX Ta PEKIIAMHUX TIOCITYT.
https://consultant.kiev.ua/uk/dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/

¢ lluBinpHuit kogexc Ykpainu Bix 16 ciuns 2003 poky Ne 435-IV. T'omoc Ykpainu Bin
12.03.2003. Ne 45 .https://zakon.rada.gov.ua/laws/show/435-15#Text
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Vkpaian (mami — I'KY)’. BomHouac B €KOHOMiYHIN Ta NpaBoBili Hayli
MAHIBHOIO € JyMKa, II0 MapKEeTHHTOBHH JOTOBIp 32 CBOEID IPUPOIOIO €
JOTOBOPOM TIPO HAIaHHS IIOCIYT, a TOMy Ha WOTO INPAaBOBE PETyIIOBaHHS
HOLIMPIOETHCS il HOPM, IO MiCTATECA B I'maBoro 63 LIKVS,

B mHaymi OuBINBHOTO TpaBa € YCTAJNCHOIO IIO3WINSL, IO 3arajbHi
monoxeHHs LIKY MOXyTh 3acTOCOBYBaTHCS J0 BCIX CIIO)KHBYHX JOTOBOPIB
PO HAJIaHHS TOCIIYT, SKIIO IIe HE CYNePeYUTh MPUPOIi 30008’ s13aHHs. T00TO,
32 BIJICYTHOCTI CHELIAIBHOTO 3aKOHOJABCTBA BIJHOCHHHM CTOpIH i3
3000B’s13aHb PO HA/IAHHS MOCIYT PEryJroroThecst HopMamu ['asu 63 LIKY. ¥V
TOMY YHCII TMOJOXCHHS 3a3HAYCHOI IVIaBU TOIIMPIOIOTHCS 1 HAa TakKi BUAU
JIOTOBOPIB, 3a ydYacTi CIIOKMBaya, sKi B3arajal He mepeadadcHi
3aKOHOJJABCTBOM, aji¢ CBOIM MPEAMETOM MArOTh HAJaHHS TOCIYTH, IO
TOJIsITa€ y BUMHEHHI TIEBHOI Aii a00 3miiiCHEHHI IEBHOI isITHHOCTI.

BignoigHo mo a63. 1 crarri 901 LKV, 3a moroBopom mpo HagaHHS
MOCTYT OJHA CTOpOHA (BHKOHABEIh) 3000B’S3YETHCS 32 3aBHAHHAM JPYTOi
CTOpOHH (3aMOBHHKA) HAJaTH MOCIYTY, sKa CIIOKUBAETHCA Y TIPOIECi
BYMHEHHS MeBHOI Aii a00 3miMCHEHHS NEBHOI IISJIBHOCTI, a 3aMOBHHMK
3000B’S3y€ThCS OIUIATHTH BUKOHABIIEBI 3a3HAYCHY IMOCIYTY, SKIIO iHIIEC HE
BCTaHOBJIEHO JJOrOBOpoM’.

3MicT Oy/b-SIKOTO JOTOBOPY CTAHOBIISITH YMOBHU (IIYHKTH), BU3HA4YCHI Ha
PO3CYZ CTOPIH Ta MOTO/KCHI HUMH, & TAKOXK YMOBH, SKi € 000B’SI3KOBHMU
BIAMOBIZAHO 70 aKTiB I[UBIIHHOIO 3aKOHOAABCTBA. 3riaHO 31 cTtaTTi 638 [IKY,
JIOTOBIp BBa)KAEThCS YKIIAICHHUM, SKIIO CTOPOHH B HaJISKHIH (OpMi ZOCITIIN
3TOJIA 3 YCIiX ICTOTHHX YMOB JAOTOBOPY.

Amnaroriyaa mpaBoBa no3utlis nependadena Takox ['KY. Crarrero 6 TKY
BHU3HAYAETHCS Cepell 3arallbHUX IMPHUHIUIIB TOCIOJAPIOBAHHS BUTBHHHA PyX
KaIliTalliB, TOBapiB Ta MOCIYT Ha TEPUTOPii YKpaiHu, a B yacTuHa | ctaTTi 259
I'KY mnpsMo BiTHOCHTh HAJaHHS IIOCIYT O PI3HOBHIIB TOCIIOJapPCHKOI
IISUTBHOCTI, TIPU IIBOMY 3a3Hadyae, IO OKPEeMHH BHA [ISUIBHOCTI MOXKeE
CKJIaJIATHCS K 3 €JIMHOTO ITPOCTOT0 MPOIIECY TAK 1 OXOIUTIOBATH PSII IIPOIIECIB,
KOXXHHMH 3 SIKMX BXOAMTH JI0 BIiINOBiAHOI Kateropii kiacudikauii. 3 takoi
TOYKH 30py MOJKHA BBXKATH, 1110 MAPKETUHTOBI MMOCIYTH 32 IPABOBHM PEIKH-
MOM 3aiiMarOTh IMPOMIKHE CTAHOBHIIE MIXK FOCIOJAPCHKUAM JTIOTOBOPOM IIPO

" Tocriopapebkuil Kogeke Ykpainu Bix 16 ciuns 2003 poky Ne 436-IV Tonoc Ykpainu Bix
12.03.2003. Ne 45. https://zakon.rada.gov.ua/laws/show/436-15#Text

8 denocenxo H. A. IcTOTHI yMOBH OrOBOPY NP0 HAJaHHS MAPKETMHTOBHX ToCyT. [IpaBosi
HoBenH. 2018. Ne 6. C. 35-41. Pexxum nocrymy: http:/nbuv.gov.ua/UJIRN/pmo_2018 6 7

° Illynera B. TomoBHi acmekTu A0roBopiB y cdepi MapKeTHHTY, pekiaMd Ta Mejia.
IOpunuyna raszera Ne7 (713) Bim 14 kBitHsa 2020 poky. https:/yur-gazeta.com/publications/
practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-media.html
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HaJaHHSI TOCAYT 1 TOCHOJAPCHKUM JOTOBOPOM TIPO HAYKOBO-ITOCIiIHI
nocmimxenHs .

BopgHouac, icCHYIOTS 1 iHIII TO3UIIT I0J0 €KOHOMIKO-TIPaBOBOI IPUPOIH
MapKeTHHTOBOTO JIOTOBOpY. 30Kkpema, Ha naymMKky @emocenko H.A.,
MapKETHHTOBHH JOTOBIp MICTHTB: TO-TIepIIe, SIEMEHTH ITOTOBOPY AP,
o perymoeTbes Hopmamu [maBoro 61 LIKY; mo-npyre, eneMeHTH JOroBOpiB
Ha BUKOHAHHS HayKOBO-JOCIITHHX POOIT, AOCIIIHO-KOHCTPYKTOPCHKUX Ta
texHoyoriuaux pobit (I'maBa 62 IIKY); mo-Tpere, eleMeHTH IOTOBOPY
OIUIATHOTO HaJlaHHs TIOCHYT, epeadaueHoro ['masoro 63 IIKY. Bognouac Bin
MOYKE BKIIIOUATH 1 €JIEMEHTH JISSIKUX 1HIIUX JOTOBOPIB SIK IepeadayeHnx, Tak
i He nependayeHux 3aKkoHoM ',

Otxe, B IKOCTi 3aCHOBKY, MOYKHA 3a3HAUUTH, 110 MAPKETUHIOBHUI{ IOTOBIp
— IIe yroza, 3a KO0 OJHA CTOpPOHA (BUKOHABEIb) 3000B’SI3YETHCS HagaTh
MTOCIYTH, CIIPSIMOBaHI Ha MPOCYBAaHHS PO TYKIIii, ITi IBUIIEHHS BITi3HABAHOCTI
OpeHIy, TOCHTIKeHHSI PUHKY, CTUMYJIIOBAaHHS 30yTy, (POpMyBaHHS IiHOBOI
MOJITUKK Ta YIPABIIHHSA [OCTaBKaMH JO CIHOXHBada, a 3aMOBHHK
3000B’A3y€ThCA OIUIATUTH i ocayru'? 13, Bin 3aliMaroun BayuIMBE MicIE B
kiacuikamii [OrOBOPIiB MPO HAJaHHS TOCIYT, AOCI HE 3HAUILIN TiTHOTO
Micls Hi B CHCTeMi TOCIIOJApPCHKOro, Hi B CHCTEMi LUBiILHOTO mHpaBa'*.
BifcyTHICTh HaJjle’)KHOr0O HOPMATHBHOTO PEryJIIOBaHHS BIIHOCHH 3 HaJaHHS
MapKETHHTOBHX ITOCIYT BU3HAYa€THCS ABOMa 00CTaBUHAMU: 1) BiJICYTHICTIO
YITKOTO0 TMPHBAaTHOIPABOBOIO PO3YMIHHS EKOHOMIKO-TIPaBOBOI IMPUPOIX
MapKETHHTOBOI MMOCITYTH; 2) HEPO3BUHEHICTIO IHCTUTYTY 3 HaJlaHHS TOCIYT,
o0 BH3HAYa€, B TOMY WYHCII, BIJCYTHICTb UITKHX KPHUTEpiiB st
PO3MEKYBaHHS IOCIYT Ta PE3yIbTaTiB poOIT SIK 00’ €KTIB IIMBUTLHUX IIPaB Ha
T aKTUBHOTO PO3BHUTKY iH(OpMAIIfHAX IPaBOBITHOCHH Ta LU(PPOBUX

TexHOJoTii .

' Togonsx C. TocriofapchKuil AOroBip Mpo HaJaHHA MapKETHHIOBUX MOCIYr B YKpaiHi
[Enexrponnmuii pecypc] / C. Iomomnsik // ¥Opummunmii Bicauk. — 2019. — Ne 4. — C. 119-124. —
Pesxxum nocrymy: http:/nbuv.gov.ua/UJRN/urid 2019 4 18

" ®enocenko H. A. ICTOTHI yMOBHM HOrOBOPY NpO HaJ@HHsS MapKETHHIOBHX MOCIYyT
[Enextponnuii pecype] / H. A. ®enocenko // IlpaBosi HoBenu. — 2018. — Ne 6. — C. 35-41. —
Pexxum goctymy: http:/nbuv.gov.ua/UIRN/prno_2018 6 7

12 MapkeTHHIOBi TOCIyTH: OOJIK y 3aMOBHHKA Ta BUKOHABISL. [IpakTHYHE KepiBHHLTBO
Ne 15, cepmenp 2021 poky. https://balance.ua/news/post/marketingovie-uslugi-uchet-u-
zakazchika-i-ispolnitelya

¥ [lorosip Ha HalaHHs MAPKETHHIOBUX Ta PEKJIAMHKX TocIyT. https://consultant.kiev.ua/uk/
dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/

!4 Tomonsk C. Tocromapchkuil 10roBip MpO HAJAHHS MApKETHHIOBHMX MOCTYT B YKpaiHi
[Enextponnnit pecype] / C. Tlononsk // ¥Opuanunmit Bicauk. — 2019. — Ne 4. — C. 119-124. —
Pexxum noctymy: http://nbuv.gov.ua/UJRN/urid 2019 4 18

15 ®emocenko H.A. 1luBiTbHO-TIPaBOBUIA JOTOBIp 3 HAJaHHA MAPKETMHTOBHX TOCIYT:
aBroped. auc. k.1o.H. Har. ropun. yH-T iM. SIpociaBa Myaporo. Xapkis, 2019. 20 c.
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2. IcToTHi Ta HeiCTOTHI yMOBaMHU 10T0BOPY

Ki1r040B0O0 NMPaBOBOIO XapaKTEPUCTUKOIO OyAb-sSKOTO JAOTOBOpPY € HOTO
icrorri ymoBu'®. IcTOTHi yMOBH HOroBOpY — € YMOBH HpO IIPEAMET
JIOTOBOPY, YMOBH, II[0 BU3HAUEHI 3aKOHOM SIK iCTOTHI a00 € HEOOX{THUMH IS
JOTOBOPIB IIFOTO BHIY, & TAKOXK BCi T YMOBH, IIOJ0 SKHX 3a 3asBOI0 X04a O
onHiei 31 CTOpiH Mae GyTH TOCATHYTO 3romu’’.

IcroTHEMH yMOBaMHM MapKETHHIOBOTO JOTOBOpY € Taki: 1) mpeamer
JIOTOBOPY, IO BKIIFOYA€E SK CaMi MOCIYTH, MO 3IIHCHIOIOTHCS MiJl 4Yac
MapKETHHTOBHX JOCIHIKEHb, TaK 1 IX pe3ysbTaT; 2) TepMiH BUKOHAHHS
nociyr; 3) uina mapketuHrosux mociyr's 19 20, Taki BHCHOBKH 30Kpema
MiATBEPIXKYIOThCS BUMoramMu vacturu 3 ctarti 180 'KV, sika BcTaHOBIIOE
MIPaBUJIO, 32 SIKUM J0 OyIb-IKOTO JIOTOBOPY MaloTh OyTH BKIIIOYEHI YMOBH
[0/I0 TIPESIMETA, I[IHU Ta CTPOKY JIii J0oroBOpy>'.

OxpiM KaTeropii iCTOTHI yMOBH, FOPHINYHA HAyKa BUALISIE KKOHCTPYKIIIIO
LUBUIBHOTO JOTOBOPY». I1i/1 KOHCTPYKIII€I0 MApKETHHIOBOTO JOTOBOPY CIIif
PO3YMITH CKIIa[JOBiI €JIEMEHTH LOTO JOTOBOPY, SIKI HOpPSAA 3 iCTOTHUMH
YMOBaMH, CYTTEBO BIUIMBAIOTh Ha PO3YMIHHS HOro EKOHOMIKO-IPaBOBOL
mpupomu. Jlo Takux eneMeHTiB (OKpiM ICTOTHMX YMOB), BiZHOCSTBCS:
CTOPOHHM JIOTOBOPY, METa YKIIaJIeHHsI IOTOBOpY, (hopma J0roBopy, Mpasa Ta
00OB’SI3KM CTOpiH, BHMMOIH, WIOAO MiATBEP/PKCHHS BHUKOHAHHS YMOB
JIOrOBOPY, Bi/INOBiAaNbHICTE CTOPiH TOIO?.

16 36pusbka B. ExcriepTHa aymka. JloroBopu y cepi MapkeTHHTY, peKIaMu, Melia: Ha 1o
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

17 Kos6ac I'.I. Kos6ac 1.B. IIpaBose peryioBaHHs MapKETMHTOBOI AisNbHOCTI B YKpaiHi:
MixHapoHi ctanmapti. HaykoBo-iHdopmariiitauii BicHUK IBaHO-DpaHKIBCBKOrO YHIBEPCUTETY
npaBa imeHi Kopoms J[lammnma TIammmekoro. Cepis: Ilpaso. 2022. Ne 14. C. 137-146.
https://visnyk.iful.edu.ua/wp-
content/uploads/2022/12/%D0%9A%D0%BE%D0%B2%D0%B1%D0%B0%D1%81.pdf

'8 @enocenko H. A. IcTOTHI yMOBH I0r0OBOpY 11PO HaJIaHHs MAPKETHHIOBUX MOCITYT. [IpaBosi
uosenu. 2018. Ne 6. C. 35-41. Pesxum noctymy: http:/nbuv.gov.ua/UIRN/pmo_ 2018 6 7

1 36pusbka B. ExcriepTHa gymKa. JloroBops y cdepi MapKeTHHIY, pEKIaMH, Mejlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

20 36pusbka B. ExcrieptHa aymka. JloroBopu y chepi MapKeTHHTY, peKIaMu, Mejlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

2! Kos6ac I'.I. Kosbac 1.B. [IpaBoBe perymoBaHHs MapKETUHIOBOI JisTbHOCTI B YKpaiHi:
MixHapoJHi ctannapti. HaykoBo-iHdopmariiiauii BicHUK [BaHO-DpaHKIBCBKOrO YHIBEPCUTETY
mpaBa imeni Kopons J[lanuna Tamumpkoro. Cepis: IIpaBo. 2022. Ne 14. C. 137-146.
https://visnyk.iful.edu.ua/wp-
content/uploads/2022/12/%D0%9A%D0%BE%D0%B2%D0%B1%D0%B0%D1%81.pdf

2 Moponsx C. TocnofapchKuii JOroBip MPo HaJaHHS MApKETHHIOBUX TOCHYT B YKpaiHi
[Enextponnuit pecypc] / C. Tloponsik // FOpuanunuii BicHuk. — 2019, — Ne 4. — C. 119-124. —
Pexxum nocrymy: http:/nbuv.gov.ua/UJRN/urid 2019 4 18
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Cy0’eKkTHUH CKJIaJ NUBUTLHUX TPAaBOBITHOCHH CTAHOBJIATH OCOOH, SIKi
OepyTh YIacTh y BiOBIIHMX PABOBIIHOCHHAX .

3 ormsmy Ha HEBPETYIIHOBAHICTH MAPKETHHIOBOTO JOTOBOPY BHXiTHUMH
ISl BCTAHOBJICHHS TPaBOBOTO CTAHOBUIIA HOTO CTOPIH € 3araibHi IOJI0KEHHS
raB 52161 [IKY.

B exoHoMiuHIN HayIli IpeACTaBICHUH TaKW{ MiIXil A0 MOJEITIOBAHHSI
CTOpIiH JIOTOBOPY: HE BU3HAUYCHI KUIBKICHI Ta SKICHI BUMOTH, MOXJIHBICTh
KOXXHOT 0coOu OyTH y4YacHHKOM JOTOBOPY Ta BHOOpY IHIIOrO y4acHHKA
JIOTOBOPY, SIKIIO iHILIE HE BCTAHOBJIEHE 3aKOHOM 3BHYAiB A1JIOBOrO 000pOTY,
BUMOI' PO3YMHOCTI Ta CIIPaBEIJIMBOCTI; HAsBHICTh 3arajibHUX BHMOT 10
MalOyTHIX yYaCHHKIB IIOJO iXHBOI MPaBO3JATHOCTI, MI€3MAaTHOCTI, a i
y4YacTi B TOCMOJAPCHKUX 3000B’I3aHHSAX — BIAMOBIIHUX J03BOJIB (JIIICH31H,
HaTEHTIB, KBOT, CepTU(MIKATIB, aKpeIuTaIii)>*,

CTopoHaMH MapKETHHIOBOTO IOTOBOPY € BUKOHABELb i 3aMOBHHK.

3 ormsimy Ha cnenn(iky MapKEeTHHTOBUX JOCIIIKEHb, IX CIIPSIMOBaHICTb
Ha BHpIIICHHS 3aBIaHb TOCHOAAPCHKOI MISUIBHOCTI 3aMOBHHKaMH 32
MapKETHHTOBUM JIOTOBOPOM, SIK MPABWIO, € IOPUAWYHI 0cOOHM Ta (i3myHi
ocobm-miampuemti. IIpore MapkeTHHI Bce aKTHBHINIC MPOHHUKAE B
HeKoMeplIiiiHy c¢epy. Hampuknan, MapKeTHHroBi mnpuiioMH Ta 3acodu
BUKOPHCTOBYIOTBCSI HABUAIBHHMHU 3aKIaJaMH Ul 3ayueHHS Y4YHIB,
rPOMAJIChKUMH OpraHi3allisiMy, TOJITHIYHUMHU JisiYaMH 1 TOMY HOJIOHUM, a
e, y CBOIO 4Yepry, BHMara€ HaJIaHHS MapKeTHHroBux mnociyr. Orxe,
3aMOBHHUKOM 32 JIOTOBOPOM NPO HaJaHHS MapKETUHIOBUX IOCIYTI MOXYTh
OyTH SIK TIAMPUEMHHUIBKI I0pAAMIHI 0co0M Ta (i3UdHI OCOOH-ITIAIPUEMIILI,
TaK i FOPUANYHI Ta (i3HIHI 0COOH, IO HE 3aiMArOTHCS MiANPHEMHHUIIBKOIO
TSUTEHICTIO .

BuxonaBnem Moxe Oyt pmie3gatHa (Qi3udHa ocoba, sKa €
mpogecioHamoM-MapkeTosioroM, abo ropuanmdHa ocoba. BukoHaBelpb
MTOBHHEH OYTH BUCOKOKBaTipikoBaHNM (haxiBiieM abo MaTH TaKuX (axiBIliB y
CBOEMY IITATI.

BukoHaBelb NOBMHEH BHKOHATH BCI NOCTaBJICHI MEpei HUM 3aBIaHHs
0COOMCTO, BUHSATKOM € JIMIIE TOJII, KOJW B JIOrOBOpi Oyne BKa3aHa
MOXKITHBICTB 3aJIy4€HHS 10 poOOTH TpeTiX 0ci0 (CIiBBUKOHABIIB). AJie BApTO

2 democenko H. A. Cy0'ekTHO — OO0'€KTHHI CKJIQJ JIOTOBIPHMX MAapKETHHTOBHX

npasoBigHocuH [Enextponnuii pecypc] / H. A. ®enocenko // Ilpao i cycminsctBo. — 2018, —
Ne 6(2). — C. 35-40. — Pexxum noctymy: http://nbuv.gov.ua/UJRN/Pis 2018 6(2) 8

2 democenko H. A. Cy0'ekTHO — OO0'€KTHHI CKJIQJ JIOTOBIPHMX MapKETHHTOBHX
npaBoBigHocuH [Enextponnuii pecypc] / H. A. ®enocenko // Ilpao i cycminectBo. — 2018, —
Ne 6(2). — C. 35-40. — Pexxum noctyny: http://nbuv.gov.ua/UJRN/Pis 2018 6(2) 8

25 democenko H. A. Cy0'ekTHO — OO0'€KTHHIH CKJIQJ JIOTOBIPHMX MAapKETHHTOBHX
npaBoBigHocuH [Enextponnuii pecypc] / H. A. ®enocenko // Ilpao i cycminsctBo. — 2018, —
Ne 6(2). — C. 35-40. — Pexxum noctyny: http://nbuv.gov.ua/UJRN/Pis 2018 6(2) 8
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rmam’sITaTi Tpo Te, IO HABIiTh MPU TAKOMY BapiaHTi PO3BUTKY IOii, TOBHY
BiNOBIJAJIFHICTE 3a MpOIieC POOOTH i HaTaHUH pe3ybTaT — BCe OJHO Oyxe
HECTH BUKOHaBeIs2 27,

3a 3araJbHUM NPaBHIIOM, HAIAHHS MAapKETHHIOBHX IOCIYT IIPOBOIUTECS
6e3 oTpHMaHHs CHemialdbHOI JiIeH3ii. AJie NiIeH3yBaHHIO IiUIATAI0Th TI0-
GiYHi BUOM TiSIBHOCTI, IO CYIPOBOIKYIOTH MAPKETHHIOBI MOCITYTH>®

MapKeTHHrOBI JIOTOBOPH JIOCUTh 0araTOKOMIIOHEHTHI, a/ke MOXYTb
BKJIIOYaTH HaJaHHA pi3HUX nocuyr. [lpexmer noroBopy € oaHuM 3
HaWBaKJIMBILIMX ITyHKTIB 1 Ma€ OyTH MaKCHMaJIbHO YiTKO Ta JIETaJi30BaHO
nponucanuii. ToMy, B yMOBax JIOrOBOpY YH B OKPEMOMY JOAATKY/A0AATKOBIH
yroji 10 AOroBOpy Mae OyTH UiTKO BKa3aHO, sKi, KOJH, SIK caMme, XTo Oyxe
HaJ[aBaTH TIOCITYTH, a TAKOXK TOPSI0K B3aEMOIii MiX cTOpOHaMu?’,

3a MapKeTHHIOBHUM JOTOBOPOM BHKOHABELb 3000B’S3Y€ThCS BHUKOHATH
meBHI Oii a0o 3mIMCHUTH TEBHY IiSUTBHICTH, SKI 3a3BUYall HE MAarOTh
MatepiajJbHOTO PEe3YNbTATy (HANPUKIA0, NOCIAyeU 36 A3KY, OCSIMHI Nociyeu
mowo). BogHouac, Iesiki MOCIyTH MOXKyTh MaTU MaTepialbHuii pesyabrar’,

B exoHOMIi4HIi Ta FOPHANYHIH JIiTepaTypi BiA3HAYAETHCS, IO IPESIMETOM
MapKETHHTOBOTO JIOTOBOPY BHCTYNArOTh MAapKETHHTOBI MOCIYTH, pedi
(mpomyKT), SIKi € MPeIMETOM MapKETHHTOBHX IOCIYT, a TAaKOX pedi, IO €
pe3yJbTaToM BHKOHAaHHS 3000B’s3aHb BUKOHABIIEM 3a AOTOBopoM. [lpu
bOMY MAapKETHHIOBa IOCIyra sBjse CO0OK Oe3mocepenHiii mpeaMer

2 I[OTOBip Ha HaJTaHHSA MapKETHHIOBUX Ta PEKIIaMHUX TIOCIYT.

https://consultant kiev.ua/uk/dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/

7 ®EJOCEHKO H.A. CYBE€KTHO-OB’ €KTHUIA CKJIIAZA JOI'OBIPHUX
MAPKETHUHI'OBUX MMPABOBI/IHOCHH.
https://elar.navs.edu.ua/server/api/core/bitstreams/8220ca87-914b-4f53-a19f-
5e4436307fcl/content

2 democenko H. A. Cy0'ekTHO — OO0'€KTHHI CKJIQJ JIOTOBIPHMX MAapKETHHTOBHX
npaBoBigHOcuH [Enextponnnii pecypc] / H. A. ®enocenko // Ipaso i cycminsero. — 2018. —
Ne 6(2). — C. 35-40. — Pexxum poctymy: http://nbuv.gov.ua/UJIRN/Pis 2018 6(2) 8

» 36pusbka B. Excrieptra gymka. Jlorosopu y chepi MapKeTHHTY, peKIaMu, Mejlia: Ha 10
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

3 democenko H. A. IcTOTHI yMOBH IOrOBOpY TIPO HaJaHHSI MApKETHHIOBUX MOCTYT. [IpaBosi
HoBenH. 2018. Ne 6. C. 35-41. Pexxum nocrymy: http:/nbuv.gov.ua/UJIRN/pmo_2018 6 7
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JIOTOBOPY, TOZI K BIANOBIIHI pedi K MpEeIMETH MaTepialbHOTO CBITYy —
OIOCEPENKOBaH] MOCTYT0I0 mpeameTy! 32 33 3435,

[ToHATTS «MapKeTHHTOBI TIOCIYTH» BKIIOYae B cebe  Oe3miy
PI3HOMAaHITHHX ONII, TaKUX SK: KOHCYNIbTAIlil KIi€HTa, IPOBEACHHS
aHamiTHKH, 300py HeoOximHOl iH(opMmarii, ckiagaHHI MapKETHHTOBOL
cTpaterii s Kpamoro i e(peKTHBHOTO IPOCYBaHHSA TOBapy (NOCIYTH) i,
3BHYAiHO K, OE3M0CEPEHBO PO3MILIEHHS peKyiaMH. Takok, B e TOHATTS
BXOAWTH TMOLIYK KIIEHTIB, 3 TOAAIBIINM HaIaHHSAM TXHIX KOHTAKTHHX
naHnx>".

3rigHo 3 [lonatkoBuM kojekcom Ykpainu (fam — [IKVY), MmapkeTHHroBi
nociyru (MapKeTHHr) — Iie HOCIYTH, IO 3a0e3NeuyloTh (YHKIIOHYyBaHHS
JISTIBHOCT] TJIaTHUKA MOAATKIB y cdepi BUBUAHHS PUHKY, CTHMYJIOBaHHS
30yTy mpoaykii (poOiT, MOCIyT), MOMITHKY IiH, OpTaHi3aIlii Ta yIpaBIiHHI
pyxy mpoaykmii (po0iT, MOCTyr) OO CHOXHBa4da Ta MiCISAIPOJAKHOTO
00CIIyrOByBaHHS CIIOKMBada B MEXKaxX TOCHOAAPCHKOI MiSIIBHOCTI TakKoro
IUTATHUKA MOAATKIB. [0 MapKeTHHIOBHX TOCIYI HaJeXaTh, Y TOMY YHCII:
MOCITYTH 3 PO3MILIEHHS MPOAYKIi IUIATHUKA MOAATKY B MICIAX HPOJaxy,
MOCIYTH 3 BHBYEHHS, MOCII/UKEHHS Ta aHaji3y CII0)KUBYOTO TOMHTY,
BHECCHHS MPOJYKIIii (poOiT, MOCIYT) IIATHUKA MOJATKY 110 iH(pOpMAaIiitHuX

3! Kos6ac I'.I. Kosbac 1.B. IIpaBoBe perymoBaHHs MapKeTUHIOBOI JisIbHOCTI B YKpaiHi:
MixHaposHi ctanmapti. HaykoBo-iHdopmariiitauii BicHUK IBaHO-DpaHKIBCBKOTO YHIBEPCUTETY
npaBa imeHi Kopoms [lammna TIammmekoro. Cepis: Ilpaso. 2022. Ne 14. C. 137-146.
https://visnyk.iful.edu.ua/wp-
content/uploads/2022/12/%D0%9A%D0%BE%D0%B2%D0%B1%D0%B0%D1%81.pdf

2 @emocenko H. A. ICTOTHI yMOBH MOrOBOpY NpO HaJ@HHsS MapKETHHIOBHX MOCIyT
[Enexrponnmii pecypc] / H. A. ®emocenxko // IlpaBoBi HoBenu. — 2018. — Ne 6. — C. 35-41. —
Pesxxum nocrymy: http:/nbuv.gov.ua/UIRN/pmo_2018 6 7

¥ Ilynsra B. TonoBHi acnekTH A0roBopiB y cdepi MapKeTHHIY, peKiamMu Ta Meiia.
HOpunnyna razera Ne7 (713) Bim 14 wsiths 2020 poky. https://yur-gazeta.com/publications/
practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-media.html

Honomsx C. TOCIIOJAPCHKUI JOT'OBIP ITPO HAIAHHSI MAPKETUHI'OBUX
IOCJIYT B YKPATHL ITPOBJIEMU TA CYJKEHHS https://journals.indexcopernicus.com/
api/file/viewByFileld/908250

Jlorosip Ha HaJaHHs MapKETHHTOBUX Ta PEKJIaMHUX TIOCITYT.
https://consultant.kiev.ua/uk/dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/

3 Illymera B. TooBHi acmekTH IOTOBOpiB y cepi MapKeTHHTy, peKIaMH Ta Mejia.
Opunnmuna  razera  Ne7  (713)  Bim 14 xBites 2020  poky.  https:/yur-
gazeta.com/publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-
reklami-media.html

33 ®enocenko H. A. IcTOTHI yMOBH J0roBOpy Npo HajlaHHs MapKeTUHIOBHX rociyT. [IpaBosi
Hoenu. 2018. Ne 6. C. 35-41. Pexxum noctymy: http:/nbuv.gov.ua/UJRN/pmo 2018 6 7

3¢ JloroBip Ha HaJaHHS MAPKETHHIOBUX Ta pekaaMHuX mociyT. https://consultant kiev.ua/uk/
dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/
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0a3 mpomaxy, MOCIYrd 3i 300py Ta PO3MOBCIOPKCHHS iH(MopMamii mpo
HPOIYKILIO (po6oTH, mociyru)>.

IMogonsik C. BBaXkae, 10 MPEIMETOM MAPKETHHTOBOTO JOTOBOPY MOXKYTh
OyTH: pPO3MIIIEHHS MNPOAYKLii IUIaTHWKA MOHATKy B MICIX IIPOJAXY;
BHUBYCHHS, JOCHIHDKEHHS Ta aHaJIi3 CIIOKUBYOTO TIOMUTY; BHECCHHS MPOAYKIIii
(po0iT, mocmyr) o iHopMariitaux 6a3 mponaxy; 30ip Ta PO3MOBCIOHKEHHS
iHpopMallii Mpo HPOAYKI (POOOTH, MOCIYTH); KOHCYJbTAIll KII€HTA;
CKIaJlaHHs ~MAapKCTHHIOBHMX IUIAHIB, TMPOrpaM, CTPATerii, MOJITHK;
PO3MIIIIEHHS PEKIIaMHHUX MaTepiaiiB; pO3MILIEHHS TOBAPiB Y TOPrOBEILHOMY
3a1i abo B Micli mpojaxy (MepyaHIAaW3WHT); MOCIYyTH 3 JIiIOTeHeparii
(HOLIYK KTi€HTIB 3 MOAANBIIMM HAJAHHAM iXHiX KOHTAKTHHX JaHUX ).

BBaxkaeMo Takoxx o00rpyHToBaHorw mosumito Democenko H.A., sxuit
Bi3HAaYae, MO 3 ONHOTO OOKY, 3aMOBHHKA I[IKABIATH HE CTUIBKH caMi
JNOCITIJDKEHHS, CKUIBKM IXHIH pe3yJbTaT, OCKUIBKM KIiHIIEBOIO METOIO
JIOTOBOPY € BIPOBA/DKCHHS OTPHUMAHHUX pE3yIbTaTiB y TOCIOAAPCHKY
JISUTBHICTh 3aMOBHHKA. Pe3ylbTaT MapKeTHHIOBUX IMOCIYT MAa€ XapakTepHi
PHCH, SIKi BIACTHBI MOCITY31 SIK MPEAMETY 3000B’13aHHS PO HAIAHHS TOCIYT.
[IpeaMeT JOroBOpy Mpo HaAAHHS MAPKETHHTOBHX MOCTYT Ma€ KOMILUIEKCHUMN
XapakTep i nependavae AisUIbHICTB, 311HCHIOBaHY B IPOLIECI MaPKETHHIOBHX
HOCIIYT, i pe3yIbTaT Iocayrs’,

B OunbiocTi BUMAAKIB MPEeIMET MapKETHHTOBOTO JIOTOBOPY BKIIOYAE,
KpIM pIllICHHS BJIaCHE JJOCJITHUX 3aBlaHb, BAKOHAHHS ICIKUX POOIT 1 HOCIIYT,
[OB’SI3aHUX BXE 13 3aCTOCYBaHHAM pE3YJbTaTiB IOCTIKCHb, a came:
1) momyk ONTHMaJIbHOTO KOHTpPareHTa s MpoJaxy / KyImiBii ToBapy abo
MOCITyTH, BUPOOIICHOT 3aMOBHHKOM; 2) MPOBEICHHS MOMEPEHIX IEPErOBOPiB
BiJ iMEHI 3aMOBHHKa; 3) pO3pOOICHHS MPOCKTY IOTOBOPY KYIIBIi-IPOIAKY
MiXK 3aMOBHHKOM 1 BUKOHABIIEM, 3HAWICHUM KOHTPAreHTOM Ta iH.

3rigHo 3 BH3HAYeHHAM OQimifHOTO  JOBIJHHWKA, BUIYIICHOTO
€BporieiicbkoI0  (heepallie€ro acorfiamiii KOHCYJIbTAaHTIB 3 EKOHOMIKH i

*7 TonarkoBuii koxeke Ykpainu Bix 2 rpyaus 2010 poky Ne 2755-VI. Tonoc Ykpainu Big
04.12.2010. Ne 229, / Ne 229-230 /https://zakon.rada.gov.ua/laws/show/2755-17#Text

3 Illymera B. TooBHi acmekT 10ToBOpiB y cepi MapKeTHHTy, peKIaMH Ta Mejia.
Opumnana  razera  Ne7  (713) Bim 14  Bitea 2020  poky.  https:/yur-
gazeta.com/publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-
reklami-media.html

Hoponsax C. T’ OCHO[[APCI)KI/Iﬁ JOI'OBIP ITPO HAJAHHS MAPKETHUHI OBUX
IIOCJIYT B YKPATHI. TTPOBJIEMU TA CYJIXKEHHS https:/journals.indexcopernicus.com/
api/file/viewByFileld/908250

Jlorosip Ha HaJaHHS MapKETHHIOBUX Ta PEKIaMHHUX TOCITYT.
https://consultant.kiev.ua/uk/dogovir-na-nadannja-marketingovih-ta-reklamnih-poslug/

3 denocenko H. A. ICTOTHI yMOBH JOroBOpY MpO HaJaHHA MApKETHHIOBHX TOCIYT
[Enextponnwuit pecypc] / H. A. ®enocenko // IlpaBoBi HoBemu. — 2018. — Ne 6. — C. 35-41. —
Pexxum nocrymy: http:/nbuv.gov.ua/UIRN/pmo_2018 6 7
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ynpasiiaas (EEACO), sikuii mictutb onuc 104 pi3HOBHIB KOHCAJITHHIOBHX
MOCTYT, TOHATTS MAapKETHHTY OXOIUTIOE BCHOTO 14 pi3HOBHUIIB MOCHYT,
30KpeMa Taki, SIK: «peKjama 1 CIpUsSHHS 30yTy», «KOPIOpaTUBHUI 00pa3 i
BiTHOCHHH 3 TPOMAJICHEKICTIO», «COLIANbHO-EKOHOMIYHI TOCTIDKCHHS 1
MPOTHO3yBaHHs» Ta iH*,

BBaxxaemo, IO TMpeAMET MAapKETHHTOBOTO JOTOBOPY Mae OyTu
MaKCHMaJIbHO JeTtanizoBaHuM. [1oTpiOHO BKasaTh XapakTep Takoi MOCIyrd
(Oocniodcents, aHANIMUKA, CKIAOAHHA MAPKEMUH208UX NIAHI8, NpOcpam,
cmpameeii, NONMUKY, KOHCYIbmayii, wo HAOAOMbCS BUKOHABYEM
3aMOBHUKY, DOSMIWEHH PEKIaMHUX Mamepianie, po3MIWeHHs moeapis y
mopeogenbHoMY 3ali a0 6 MICYi NPOOANCY MOui0).

Hns  MiHIMi3amii pH3UKIB  BHHAKHEHHS HETOPO3yMiHb  TIPEIMET
MapKETHHTOBOTO IOTOBOPY MOXKHa OLJbLI AETATbHO OMUCATH B OKPEMHX
JOKyMEHTax (oJaTKax JI0 JOrOBOPY), 3a3HAYMTH, [0 IPEIMETOM JOTOBOPY
€ MapKETHUHIOBI MOCITYTH, BU3HAYCHI B JI0JaTKy, 800 MapKETHHIOBA MOCITyTra
3 TPOBEINCHHS HAyKOBOTO JOCII/UKEHHS BIJANOBIIHO 10 3aBJaHHA,
BiZIOOPa’XEHOTO B JOJATKY [0 JOTOBOPY*.

®enmocenko H.A. BBakae, Mo BH3HAYCHICTH IpeaMeTa 3000B’I3aHHS 3a
MapKETHHTOBHM JJOTOBOPOM O3HAuae, 10 MOBEIHKA, KA CTAHOBUTH 00’ €KT
3000B’s3aHHS, TOBHMHHA OYyTH BH3HAYEHOIO 0 TAKOTO CTYICHA, 00
BUKOHAHHS 33JJ0BOJIBHSJIO IHTEPEC 0COOM, Ha KOPHCTH SIKOi BCTAHOBIICHHI
000B’s130k. [Ipu mpoMy mif] IOPHINIHIM 00’ €KTOM 32 TaKUM 3000B’s3aHHIM
CIiZi PO3YMITH IEBHY MOBEAIHKY 3000B’si3aH0i ocoOu, TOOTO mis abo
Oe3IsIbHICTS, IO ITOBMHHA BHKOHATH 3000B’s3aHa ocoba. OO0’ekT 30-
0O0B’s13aHb MMOBHHEH BOJIOJITH TAKUMH BIACTHBOCTSAMH: 1) OyTH KOPHCHUM;
2) Oytu BH3HaueHHMM; 3) OyTH (QaKTUUHO MOXIMBUM; 4) OyTH IOPHIMYHO
MoxJBUM. Hanpukiaz, 06’ ekt 3000B’s13aHHS IOBUHEH OyTH KOPUCHUM JUIS
TOTO0, Ha YHI0 KOPUCTh YCTaHOBJIEHUH 060B’ 130K+,

BaxnuBuM acnekToM MapKeTHHIOBHX JIOTOBOPIB € JOKyMEHTAJIbHE
MiITBEpKEHHST (AKTUYHOTO HAaJaHHS Ta OTPUMAaHHS MapKEeTHHIOBUX
nociyr. lle muTaHHS, SK 1 BiZOOpaXeHHS BUTpPAT Ha MAapKeTHHT Yy

40 Management Consultants 1996 World Conference “The Roles and Activities of the
Consulting Business towards the 21st Century”. Yokohama: Zen-NonRen, 1996. R 165-167.

4 Ilynera B. TonoBHI acrekTH HOroBOpiB y c(epi MapKeTHHTy, peKiamu Ta Mefia.
IOpuauyna  razera  Ne7  (713) Bim 14  kBitHa 2020  poky.  https:/yur-
gazeta.com/publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-
reklami-media.html

42 ®emocenxko H. A. Cy0'ekTHO — OO0'€KTHHIH CKJIQJ JIOTOBIPHMX MAapKETHHTOBHX
npasoBigHocuH [Enextponnuii pecypc] / H. A. ®enocenko // IlpaBo i cycminectBo. — 2018, —
Ne 6(2). — C. 35-40. — Pexxum noctyny: http://nbuv.gov.ua/UJRN/Pis 2018 6(2) 8
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OyxranrepcbkoMy OOJIIKY IIANPUEMCTBA, OCOOJIMBO IIKaBUTHh (DicKasbHI
OpTaHy IIiJl 9ac IPOBEICHHS epeBipok™® 44,

AHaii3 nmpaBO3aCTOCOBHOI INMPAKTHKH CBIIYWTH, IO (icKanbHI OpraHu
TIEPEBIPSIOTH YCi JOKYMEHTH, IIOB’s[3aHi 3 HAJAaHHSIM MapKETHHTOBUX TIOCITYT.
30kpemMa, aHai3ylOThb INPAaBWIBHICT CKJIAJaHHS aKTa 3 HaJlaHHA
MapKETHHTOBHX IIOCIYT, KU TIOBUHEH MICTHTH BCi 00OB’SI3KOBI PEKBI3UTH
MIEpBUHHOTO JOKyMeHTa, nepenbdaveHi 4. 2 cr. 9 3akony Ykpainu «IIpo
OyXrantepchkuii 00JIiK Ta (piHaHCOBY 3BITHICTE B YKpaimin®.

IcHye ysiBIIEHHS, 110 MapKETUHIOBHUIl JOTOBIp MOBHHEH MICTUTH TaKUH
MmakeT IOKYMEHTIB UII BimoOpakeHHS BUTpAaT Ha MapKETHHT B OOINIKY:
1) Haka3 IO MiANPUEMCTBY 3 OOIPYHTYBAaHHSIM HEOOXIIHOCTI MPOBEICHHS
MapKETHHTOBHUX MOCTI/KCHB; 2) IIaH 3aXOJiB IIOJA0 IOIIMPEHHS HNEBHOTO
BU/ly NPOXYKLii; 3) AOTOBIp Ha NMPOBENCHHS MapKETHHIOBUX JOCIIKEHb,
o(hopMIIEHHH BiIMOBIHO 10 BAMOT YMHHOTO 3aKOHOAaBCTBa .

[MinTBepmKeHHsIM (PaKTHYHOTO OTPUMAaHHS MAapPKETHHTOBHX IIOCIYT
MOXYTb OyTH, 30Kpema (ale HE BHKIIOYHO), TaKi JOKYMCHTH: aKT
npuiiMaHHsA-TIepeaayl mociayr abo IHIMH JOKYMEHT, IO MiATBEPIKYE
(akTH4YHE HAaJaHHS TAaKWX IOCIYT; 3BIT MPO NPOBEICHHSA MapKEeTHHTOBHX
JOCITIIKECHB, Y IKOMY Ma€ OyTH HaBe/JIEHO Pe3yJIbTaTH JOCIIPKEHb 1 HaJlaHO
pEeKOMEHIAIil 3aMOBHHUKOBI; PaxyHOK, IUIATDKHE IOPYYEHHS, IIOJATKOBY
HaKJIa/[HY, 3apPeECcTpoBaHy B CIMHOMY PEECTpi MOJAaTKOBUX HakIaaHux* .

BimnosigHo mo ct. 631 LK Ykpaiau, cTpokoM JOTOBOPY € Yac, MPOTIroM
SIKOTO CTOPOHHU MOXYTh 3[IHCHHUTH CBOI MpaBa i BUKOHATH CBOi 00OB’SI3KU
BiJIIIOBiTHO /IO IOTOBOPY.

MapkeTuHroBuii J10roBip Moke OyTH CTPOKOBHMM (HAIlpHKIaJ, s
TEPMIHOBHX MAapKETUHIOBUX JIOCH/KeHb) abo OesctpokoBuMm. [lpu
JIOBIOCTPOKOBIH cIiBIpamni IpeaMeT JOroBOpy MOXe BH3HAYaTH 3arajbHUI
THepetiK Mociyr, a KOHKPETHI 3aBJIaHHs Ta CTPOKHU — B JI0JIaTKOBUX yrojax*,

4 Ilynera B. TooBHI aclekTH HOrOBOpiB y cdepi MapKeTHHTy, peKiamMu Ta Mefia.
Opummara  razera Ne7 (713) Bim 14 xsites 2020 poky. https://yur-gazeta.com/
publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-
media.html

4 36pusbka B. Excrieprra gymka. JloroBopr y cdepi MapKeTHHTY, peKIaMu, Mejia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

45 3akon Vkpainu Bix 16 munus 1999 poxy Ne 996-XIV «IIpo Gyxranrepcbkuil o6mik Ta
(inancoBy 3BITHICTB B YKpaiHi». Ypsgosuii kyp ep Big 01.09.1999

4 Sk npaBMIBHO YKIACTH JOTOBip MPO HAJaHHS PEKIAMHHX TMOCIHYT i3 OJOrepoMm.
https://www.uhy-prostir.com/blog/yak-pravilno-uklasti-dogovir-pro-nadannya-reklamnih-
poslug-z-blogerom/

47 MapKkeTHHIOBi TIOCIIyTH: OOJK Y 3aMOBHMKA Ta BUKOHABIA. [IpakTHuHE KepiBHUITBO No
15, cepmiens 2021 poky. https://balance.ua/news/post/marketingovie-uslugi-uchet-u-zakazchika-
i-ispolnitelya

“ Illynera B. T'ooBHI acmekTH 0roBopiB y cdepi MapKeTHHTY, peKIaMH Ta Mejia.
IOpummana razera Ne7 (713) Bim 14 xsites 2020 poky. https://yur-gazeta.com/
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CTpoK MapKeTHHIOBOI'O JIOTOBOPY BHM3HAYAETHCS 3a JIOMOBIICHICTIO
CTOpiH, SKIIO iHIIE HE BCTAHOBJICHO 3aKOHOM a00 IHIIMMH HOPMATHBHO-
MIPaBOBUMH aKTaMH. YMOBa LIOA0 CTPOKY B KOHTEKCTI JOTOBOPIB HE 31
MOXE pPO3IIAATHCS SK iCTOTHAa. B mNeBHUX BUIaAKax, HANpUKIAL, Y
KOHCEHCYaJIbHUX JIOTOBOpax, BUKOHAHHS OOOB’SI3KY 3aJ€XKUTh Bif (axTy
oJlepkaHHA TeBHOI iH(opMalli mpo mpomykT abo iHmMUX 00’€KTiB mpaB
(30Kpema, pexnammoz2o mamepiany abo npooykmy). Y TakOMy BUIIaJKy 4acOBi
napaMeTpu MOXKYTh MaTH YMOBHHH XapakKTep.

VY mpoueci HaJaHHS PEKJIaMHHX IOCIYT BaXKJIMBUM € 3arajbHUA 00csr
edipHOTO Yacy, 0 BiABOJUTHCS TSI PeKJIAMH MPOTATOM IEBHOTO CTPOKY, a
HE MepioMYHICTh BUXOy Ha €KpaHH PEKIAMHOTO POJIMKA.

CTpOKOBUMH, SIK IPABUIIO, € JOTOBOPH MPO 3HIHCHEHHS MapKETHHIOBUX
JOCITIKeHb, KONW Oi3Hecy TEepMiHOBO MOTpiOHA TeBHa iH(popMalis mpo
puHOK. JIs 3aMOBHHMKa MapKETHHIOBOI MOCIYTH 3a3BHYail y mpiopureTi
OiJIpLIe SIKICTH MOCIYTH, HK CTPOKOBICTB. 3a BIICYTHOCTiI OCOOJIMBHUX YMOB
mix dYac yKIagaHHS JOrOBOPIB KOPHCTYIOTBCS 3BHYAHHMH YMOBaMH,
nependadenumu ct. 530 IIKV#,

MapKeTHHTOBHIA TOTOBIp MOXe OYyTH SIK OIIATHHM, TaK 1 O€30IUIaTHUM,
ane 3a 3aralbHUM TPAaBUIOM € omnaTHum>’. B 11bOMy JOrOBOpi CTOPOHH
3a3Ha4yalOTh IUIATYy 3a HAJAHHSA HOCIYr Ta IMOPSIOK po3paxyHkiB. LliHa
JIOTOBOPY € BU3HAUCHOIO I'POIIOBOIO CYMOIO, IO CIUIAYYEThCA MOKYIIEM 32
OIepKyBaHy BiJ MPOHaBHS pPid abo0 TOCIyry. B KOHTEKCTI TpPaKTHKU
YKIIAJIEHHST MAapKETUHIOBUX JIOTOBOPIB CTOPOHH MOXYThb 3a3HaYMTH
NOTOJMHHY OILIATy, TBepAy (iKCOBaHY CyMy BUTPAT Ta BHHATOPOJIH, YMOBHY
BUHAropojy, sika BUIUIAYYEThCSI Y pa3i JOCSATHEHHS MEBHOTO TMO3UTHBHOTO

publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-
media.htm

®enocenko H. A. IcToTHi ymMOBM JOroBOpy NpO HAJaHHS MAapKETHHTOBHUX ITOCTYT
[Enextponnnit pecypc] / H. A. ®enocenko // IlpaBosi HoBemu. — 2018. — Ne 6. — C. 35-41. —
Pesxxum nocrymy: http:/nbuv.gov.ua/UIRN/pmo_2018 6 7

36pu3bka B. JloroBopu y cdepi MapKeTHHTY, peKiIaMi, Mejiia: Ha 10 3BepHyTH yBary. Liga
®enocenko H.A. L{uBinbHO-TIpaBOBHil JIOTOBIp 3 HaJlaHHS MapKeTHHroBux nociyr [Tekcr] :
aBToped. aucC. ... KaHA. opua. Hayk : 12.00.03 / ®enocenxo Haranis Anraroniiaa ; Ham. ropus.
yH-T iM. SIpocmaBa Myaporo. — XapkiB, 2019. — 20 c. 360 https://jurliga.ligazakon.net/
news/225333 _dogovori-u-sfer-marketingu-reklami-meda-na-shcho-zvernuti-uvagu

4 Ilynera B. TooBHI acrekTH HOroBOpiB y c(epi MapKeTHHTY, peKiamu Ta Mefia.
IOpuauyna  razera  Ne7  (713)  Bim 14  kBitHa 2020  poky.  https://yur-
gazeta.com/publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-
reklami-media.html

50 Homonsx C. TOCIIOJAPCBHKUIA JIOTOBIP I1IPO HAJIAHHSI MAPKETUHI'OBUX
IOCJIYT B YKPATHL ITIPOBJIEMU TA CYJXEHHS https:/journals.indexcopernicus.com/
api/file/viewByFileld/908250
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pesynbrary. OKpiM TOro, 3a MapKETHHIOBHUM JIOTOBOPOM, SIK BiJI3Hauae
36pu3bka B., MOXIINBI 1Ba BUIM OIUIATH: IEPEIOINIATA 1 TTicamIaTa’’.

Yacto OyBa€ HEMOMIJIMBO OJjpa3sy IOBHICTIO pO3paxyBaTd BapTiCTh
MapKETHHTOBUX IIOCIYT, TOAI MOUUIGHO 3a3HAYUTH PO3OMBKY OIUIATH Ha
aBaHC Ta MOBHY OIIaTYy MapKETUHIOBUX TIOCIYT MICJs 1X HaJlaHHS. Y TakoMy
BHIIAIKy MOJKHA 3a3HAYUTH He (DIKCOBaHy IiHY IOTOBOPY, a OUIKyBaHY
Bapricte. Sk BcranoBineHo crarrero 903 1KY, sxmo moroBopom
nependaveHo HaJaHHA TOCIYT 3a IUIATy, 3aMOBHHK 3000B’SI3aHAN OIUIATHTH
HaJlaHy WOMY MOCIYTY B PO3MIpi, Y CTPOKH Ta B IOPSKY, 110 BCTAHOBJIEHI
noroBopoM. Skmo moroBip Oe3omaTHUE, 3aMOBHUK 3000B’sI3aHUI
BIJIIIKOAYBAaTH BHKOHABICBI BCi (DaKTHUHI BUTpPATH, HEOOXimHI s
BHKOHAHHA 0T0BOpY (cTarTs 904 LIKY) 52 53,

Y MapKeTHHrOBOMY JOTOBOpi 3a3HA4YalOThCS KOHKPETHI Jii, SKi MaloTh
BYMHHTH 3aMOBHHMK Ta BHKOHaBellb, a00 Bill BUMHECHHS SIKMX BOHH MArOTh
yrpumarucs. Came mpaBa Ta 00OB’S3KH JCTANli3yIOTh MPEAMET JOTOBOPY,
PO3KpHBAaIOTh OCOOIHMBOCTI BiNOBITHUX IIPABOBITHOCHH, Y TOMY YHCJi KOJH
B HUX MOEJHYIOTHCS €JIEMEHTH MOCIYT Ta po0iT. MOKINBICTD TapaHTyBaHHS
MO3UTUBHOTO PE3YJIBTATY 3aUIIAETECS Ha PO3CY ] CTOPIH.

3. JlociimKeHHsT MApKETHHIOBHUX JOTOBOPIB JTA€ MOXKJIMBICTh BUAUTUTH
TaKi OCHOBHI 000B’I3KM 3aMOBHHKA: CIIPUSHHS OJCPKaHHIO TOCITYTH, OIlIaTa
MapKETHHTOBHX IOCIYT Ta MPUIHATTA BUKOHAHMX POOIT. [lyIs1 BHKOHABIIS
TOJIOBHHI 000B’30K — HaJlaHHS MapKEeTHHIOBOi mociyry. [TutaHHs mpo Te,
Y4  BKJIIOYATH IO  JIOTOBOPY  MOJIOXKEHHS 11010  3a0e3nedyeHHs
HEpO3TOJIOIICHHS. OTPHMaHOi iH(popMmanii Ta TapaHTyBaHHS IOCSTHEHHS
MIEBHOT'O NO3UTHBHOTO PE3YJIbTaTy, 3AIMIIAETHCS Ha PO3CY/L CTOPIH.

4. Bigmosigao 10 monokenb ctarti 902 1KY, BUKOHABENh Ma€ HALATH
mocayry ocobucro. I[o6 mepemaT BUKOHAaHHS OTOBOPY IiHIIIH 0c0O1,
HEOOXITHO PO 1Ie 3a3Ha4YUTH B A0roBopi. [IpK 11bOMY BiIIOBiANBHICTE 3a
NOPYLIEHHS JOTOBOPY B IMOBHOMY OOCS31 3aMINAETHCS HAa BHKOHABLICBI
(reHepanbHOMY THAPSAIHUKY ),

*! 36pusbka B. Excrieprra gymka. JloroBopu y cdepi MapKeTHHTY, peKJiaMH, MeJlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

52 Illymera B. TooBHi acmekT 10ToBOpiB y cepi MapKeTHHTy, pekIaMHu Ta Mejia.
Opunmana  razera Ne7 (713) Bim 14 xsites 2020 poky. https://yur-gazeta.com/
publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-
media.html

3 ®emocenko H. A. ICTOTHI yMOBH JOrOBOpY NpO HaJaHHsi MapKETHHIOBHX MOCIYyT
[Enextponnmuii pecypc] / H. A. ®enocenko // IIpaBoBi HoBemu. — 2018. — Ne 6. — C. 35-41. —
Pexxum noctymy: http://nbuv.gov.ua/UIRN/prno_2018 6 7

* Ilynsra B. TonoBHi acnekT JOroBopiB y cdepi MapKeTHHTy, peKiamu Ta Mefia.
IOpunuyna razera Ne7 (713) Big 14 «xBitHa 2020 poky. https://yur-gazeta.com
/publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-
media.html
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[TonoxxeHHs  YMHHOTO  LMBUIBHOTO  3aKOHOJABCTBA  YKpaiHM B
JIOCTaTHhOMY 00Cs3i 3a0e3meuyroTh (PYHKIIOHYBaHHS KOMIUIEKCHOTO Ta
LITKOM €()eKTUBHOIO MEXaHi3My [HBLIBHO-TIPABOBOI BiIOBIJANLHOCTI, B
TOMY YHCJHIi MO0 HAJAHHS IOCIyT>

3a3BH4ail y pa3i BUHUKHEHHS CIIIPHUX CUTYalliil CTOPOHH 3BEPTAIOTHCS JI0
YMOB IIOJIO PO3IpBaHHS JOTOBOPY, 30KpEMa caMe IIOA0 OJHOCTOPOHHBOT
HIIIaTUBY PO3iIPBaHHS Ta MO>KJIMBOCTI TIOBEPHEHHSI KOILITIB 200 OTpUMaHHs
MOCIYT eBHOTO 00’ eMy. KiTFouoBMMH € HASBHICTB YITKO IPOIMCAHUX YMOB
NPUIIMHEHHS] TPAaBOBIMHOCMH MDK CTOPOHaMH 1 HACHiJKH TaKoro
HPUIUHEHHS

3aKoHO/aBelb BCTAHOBUB Ii/IBUILCHY BiANOBIAAJIbHICTh BUKOHABII 3a
TNOPYIICHHS I0r0BOPY PO HaJaHHs MOCIYT 3a ILIATy I1i/{ 9ac 3iHCHCHHS HUM
Hl}alI/ICMHI/ILU)KOI misttpHOCTI (4. 1 c1. 906 LIKY). Y Takomy pasi 3BiJIbHEHHS
BUKOHABIIA BiJ BIIIOBINAIBHOCTI 3a HMOPYIIEHHS JOTOBOPY MOIIMBE TOI,
KOJIM JIOBE/ICHO, L0 BUKOHAHHS B 3a3HAYCHUI Yac Ta B 3a3HAYEHOMY MicIii
BUSIBIJIOCS] HEMOSKJIMBUM YHACTIJIOK Aii HenepeOOpHOI CHIIH, SKIIO IHIIE He
BCTaHOBJICHO JIOTOBOPOM 200 3aKOHOM.

[uBinpHO-TIpaBOBa  BINMOBINANBHICTP BHKOHABISI 33  TOPYIICHHS
MapKETHHTOBOT'O JIOTOBOPY 332 HEBUKOHAHHS 4¥/ ab0 HeHaJIe)KHE BUKOHAHHS
HacTa€ 3a HasBHOCTI TaKMX YMOB BiANOBIZAJIBHOCTI, SK INPOTHBOINPAaBHA
MOBE/IiHKA, HASBHICTh MaTepiaibHOI YU MOpPAIbHOI MIKOAW, MPUYHMHHOTO
3B’513Ky MK IPOTHIIPABHOIO TIOBEIIHKOIO BUKOHABIIS, BKIFOUAIOUH Iii TPeTixX
oci0, 1 HacliAKaMd y BHIVISAI CIPUYMHEHHS IIKOJAW. 3a BiJCYTHOCTI
CHELIaJIbHOTO 3aKOHOJABUOTO PETYJIOBAHHSI MapKEeTHHIOBOTO JOTOBOPY
CTOPOHHM MOBHUHHI HamMaraTucs B JOTOBOPI IepeadaduTy i SsKOMOra MoBHille
KOHKpETU3yBaTH CBOI cy6’eKTI/IBHi npaBa i 0cobIMBO Iopnzu/qui 000B’I3KH
JUTSl BU3HAUEHHS BIAMOBIAAIBHOCTI 32 OPYIIEHHS ,Z[OFOBIpHOl JUCIUILTIHA®,

[{uBinbHE  3aKOHOJABCTBO  BCTAHOBJIIOE Taki BHUAM Ta  THIHU
BiIOBiAILHOCTI, K mTpadwu, MeHs, 0e3KOMTOBHI JOOMPAIFOBAHHS TOIIIO.
Bapro 3ayBakuTH, [0 Ha TPaKTUIl CTOPOHM  IependavyaroTh
BiINIOBIJANIBHICTD, CITIBPO3MIPHY «IIHHOCTI» MOCIYTH, IO, OKPiM TOTO,

5 Ilynsra B. TonoBHi acnekT A0roBopiB y cdepi MapKeTHHIY, peKiiamMu Ta Meia.
IOpuauyna razera Ne7 (713) Big 14 xBitHa 2020 poky. https://yur-gazeta.com/
publications/practice/civilne-pravo/golovni-aspekti-dogovoriv-u-sferi-marketingu-reklami-
media.html

3¢ 36pusbka B. Excriepta gymka. JloroBopu y cepi MapKeTHHTY, peKIaMu, Melia: Ha o
3BEpHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

57 depocenko H. A. ICTOTHI yMOBH JOroBOpY MpO HaJaHHA MAapKETHHIOBMX IOCIYT
[Enextponnuii pecypc] / H. A. ®enocenko // IlpaBoBi HoBemu. — 2018. — Ne 6. — C. 35-41. —
Pexxum nocrymy: http:/nbuv.gov.ua/UIRN/pmo_2018 6 7
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3aJIeXKHUTh BiJl 00’€KTa MAPKETUHTY Ta TOTO, IK HECBOEYACHI IIOCIYTH MOXKYTh
BIUIMHYTH Ha JOXiM, PEITYTAIlil0 3aMOBHHKA TOIIO

Ha »anp, B yMOBaxX cyd4acHOCTI 1032 JJOTOBIpDHUMH yMOBaMH KITIOYOBUM
TaKOX € IepeBipka KOHTpareHTa moao0 cepu Horo MisuIbHOCTI, BIACYTHOCTI
y CaHKIIHHUX CIUCKax (K KOMIaHii, Tak 1 iforo OeHediriapis), HaIBHOCTI y
HBOTO JOCTaTHIX IPaB/TIOBHOBAKCHb Ha HAJaHHS MEBHUX IOCIYyT abo
HasiBHOCTI KOIUTIB Juisi omnarh mociayr. lle Moxytes Oyta mpocti
«TIOBEPXHEBI» IMEPEBIpKU 3a JOIOMOTO0 MONIYKOBHX CHCTEM 1 BIIKPHUTHX
peecTpiB, a B pa3i CYMHIBIB, MOXJIMBO, BapTO 3BEPHYTHUCS 1 J0 IUIATHUX
iHCTpyMEHTIB>’

lono iHCTpYMEHTIB BHpIIIEHHS CIOPIB, TO Yy pa3i IX BUHUKHEHHS
3a3BHUail mependavaeThCsi MHPHE BPETYNIOBAHHS Ta Y Pa3i HEMOXIHUBOCTI
MHUPHOT'O BPETYJIIOBaHHS — BUPIILIEHHS CIIOPY y CyJOBOMY YH apOiTpaKHOMY
nopsanky®.

{ono BHIIB MapKeTHHTOBHX JOTOBODIB, TO €KOHOMIUHIM Hayli MaHye
JyMKa TIpO Te, IO ICHYIOTh HACTYIHI BUIA MapKETHHI OBHX I[OFOBOpiB'
):[oromp Ha CTBOPEHHS MapKeTI/IHFOBOI/peKIIaMHOI KaMIlaHii; J0oroBip Ha
pOSMlH.leHHSI peKamu; JIOTOBIp Ha po3MillieHHs ToBapy (product placement)
JIOTOBIp Ha PO3MIILEHHS peKiIaMu Oyiorepom/iH(Ir0eHCepOM YU BiIOMHUM
Jis9eM KyJbTypH YH CIOPTY; IOTOBIp Ha MPOBEACHHS 3aXOXy; JOTOBIp
CHOHCOPCTBA; JIOTOBOPH MpPO TPAHCISALIIO II€BHOI IOAii; JOroBip Ha
BHPOOHHUIITBO ayMiOBI3yaTbHOTO, ayAi0 Y XyJOKHBOTO TBOPY; JIICH3IHHNIT
JIOTOBIp Ta iH. 3a3HaueHuil Mepesik He € BUIKPIHUM®!

38 36pusbka B. ExcrieptHa gymka. Jlorosopu y chepi MapKeTHHTY, peKIaMu, Mejlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

% 36pusbka B. Excriepta gymka. Jloropopu y chepi MapKeTHHTY, peKIaMu, Mejlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

 36pusbka B. Excrieptra xymka. JloroBopu y chepi MapKeTHHTY, peKIaMu, Mejlia: Ha 110
3BepHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu

¢! Merpyns 10.€., [erpyns B.IO. MapkeTuHr: Hap4ajIbHUiA OCIOHUK. — 3-T€ BUL., epepoo.
i nonoB. — JIHINponeTpoBChK: YHIBEpcUTET MHUTHOI cripaBu Ta (inanciB, 2016. — 362 c. —
https://duikt.edu.ua/ua/lib/1/category/2141/view/1656

Hononsax C. T'ocnomapcbkuii AOTOBip NMPO HAaJaHHS MAapKETHHIOBHX MOCIYr B YKpaiHi
[Enextponnwuit pecypc] / C. Tlopomnsik // FOpuanunmii BicHuk. — 2019, — Ne 4. — C. 119-124. —
Pexxum nocrymy: http:/nbuv.gov.ua/UJRN/urid 2019 4 18

30pu3sbka B. JloroBopu y cdepi MapKeTHHTY, peKIaMH, MeJlia: Ha 1110 3BepHYTH yBary. Liga
360  https://jurliga.ligazakon.net/news/225333 dogovori-u-sfer-marketingu-reklami-meda-na-
shcho-zvernuti-uvagu

30pusbka B. ExcrieprHa mymka. JloroBopu y cdepi MapKeTHHTY, peKiiaMi, Mejia: Ha 110
3BEpHYTH yBary https://uba.ua/ukr/news/ekspertna-dumka-dogovori-u-sfer-marketingu-reklami-
meda-na-shho-zvernuti-uvagu
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BUCHOBKHN

TakuMm 4YMHOM, MapKCTUHTOBHUI JOTOBIp € THYYKHM IHCTPYMCHTOM, IO
JIO3BOJIIE  IOpUAMYHO  OGOPMHUTH  CKIIQAHI Ta  OararoacrekTHi
B3a€MOBITHOCHHH y cepi MPOCYyBaHHS TOBAPIB Ta MOCIYT, BUMAral4u Ipu
LOMY PETEJIBHOrO OMPAIIOBAHHS BCiX HOTO YMOB.

JlocmikeHHsT eKOHOMIKO-TIPaBOBOT MPUPOIU MAPKETHHTOBOTO JIOTOBOPY
SIK PI3HOBHULy IHUBIIFHHUX JOTOBOPIB MiATBEPAIIIO CKIAIHICTh IepeI0adeHHS
BCIX yMOB  Ta 0COONMHMBOCTECH  MapKETHHTOBHX  JIOTOBOPIB  4epe3
p13HOMaH1THICTB MPaBOBIHOCHH, [0 BUHHUKAIOTh Y Lii C(I)epl Hpez[MeT
CTPOK [iii, TpaBa Ta 000B’A3KH CTOle oriara, CTpOKH Ta BiMOBIJAIBHICTD —
TOJIOBHI aCMEKTH TaKUX JOTOBODIB, aje iX 3MICT Yy KOXKHOMY BHUIAIKy Oye
ocobmuBuM. CyBopa CTaHIapTH3AIIS 010 (OPMYITIOBAHHS YMOB JIOTOBOPY
MOJKe 0OOMEXUTH MOXKIIMBICTD CTOPIH MaKCHMABHO TTOBHO W 1HIWBITyalTbHO
Y3rOJMTH BC1 TOHKOIIII Ta OCOOIUBOCTI CBOIX B3a€MUH.

AHOTALIA

Crarts NPUCBSYECHA KOMIUIEKCHOMY TEOPETHKO-TIPABOBOMY
JOCIIKEHHIO CYTHOCTI Ta IIPaBOBOI MPUPOIN MapKETHHIOBOTO JIOTOBOPY B
KOHTEKCTI Cy4YacHOTO PO3BUTKY LHUBUIBHOTO Ta TOCIHOAAPCHKOro IpaBa
VYkpaiHu. AKTyanpHICTh TEMH 3yMOBIIEHA CTPIMKOIO HU(pOBi3alliero Oi3Hec-
NPOLIECiB, TOSBOI0 HOBHMX (OPM TIPOCYBAaHHS TOBapiB Ta BiJICYTHICTIO
CHCTEMHOT'0 3aKOHOAABYOTO PETyJIIOBaHHS IMX BIIHOCHH. Y CTaTTi I€TalbHO
MPOaHaIi30BaHO T'eHe3y JOTOBIPHUX 3000B’si3aHb y cdepi MapKeTHHIy Ta
BHU3HAYCHO TXHI KIIF0YOBI KBali(ikyoui 03HaKu. OcoONIHBY yBary IpUAiJICHO
JIOCITIJDKCHHIO €JIEMEHTIB IpeMeTa MapKEeTHHIOBOI'O JIOTOBOPY, SIKMH 4acTo
MoeHye B €00l SK Ha/jaHHA HeMaTepialbHUX IIOCIYI, TaK 1 BHUKOHAHHS
KOHKPETHHUX pOOIT i3 MarepialbHUM pPEe3yJIbTaTOM (CTBOPEHHS PEKIaMHHX
MaTepiamiB, caiftiB). Ha oOCHOBI aHajily HAyKOBHX JOKTPHH Ta
[PaBO3aCTOCOBYOT MPAKTUKU OOTPYHTOBAHO, 1110 MAPKETUHIOBHUIl IOTOBIp 3a
CBOEIO CYTTIO € HETHHNOBUM ab0 3MilIaHUM JIOTOBOPOM, SIKHH HE MOXKHa
3BOJIMTH BHKJIIOYHO JI0 KJIACHYHOI KOHCTPYKIi JOrOBOpY MpO HaJaHHS
MOCHYT. 3/iHCHEHO YiTKE PO3MEXYBaHHS MAapKETHHTOBOTO [OTOBOPY i3
CYMDKHUMH  IMBUIBHO-TIPABOBUMH  YrOJIaMH, 30KpeMa  JIOTOBOpaMH
JNOPYYCHHsS, KOMICII Ta areHTChbKUMH JOrOBOPaMH. BHSBICHO KIIFOUOBI
IIPAaBOBI PHU3MKH, 3 SIKUMH CTHKAIOTHCS CYO’ €KTH T'OCIIOJIapIOBAaHHS 4epe3
HeuiTke (OpMyITIOBaHHS ICTOTHUX YMOB y cepi iHTeNIeKTyallbHOT BIIACHOCTI
Ha CTBOPEHI MAapKeTHHIOBI MpPOXYKTH. 3a pe3yJbTaTaMH IOCIiKEHHS
chopMyIHOBaHO aBTOPCHKI IPOMO3UIIii 1010 BAOCKOHANCHHS [ [MBinbHOTO Ta
I'ocrioapcbkoro KopekciB YKpaiHM B 4aCcTHHI HOPMAaTHUBHOTO 3aKpiIICHHS
nedininii MApKETHHTOBOTO JIOTOBOPY Ta ONTHMI3allii #Oro iCTOTHHX YMOB,
110 CHIPHUATHME MiHIMI3alii MPaBOBUX PU3MKIB Ta 320€3M1EUEHHIO HAJIEC)KHOTO
3axucTy mpaB cTopiH.Kio9oBi ciioBa: MapKeTHHTOBHIl JTOTOBip, mpaBoBa
NIpUpOJIa, HUBIILHO-TIPaBOBE 3000B'13aHHS, IIPEIMET JI0TOBOPY, AOTOBIp IPO
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HAJIaHHS TOCIIYT, 3MIIIAHUN JOTOBIp, TOCHOJAPChKA MisTbHICTD, JiKUTA-
MapKETHHT, iICTOTHI YMOBH, IPaBOBE PETyTIOBAHHS.
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THE ACTIVITIES OF INTERNATIONAL ORGANISATIONS
IN THE FIELD OF MARINE ENVIRONMENTAL PROTECTION
AND THE PROMOTION OF ALTERNATIVE ENERGY SOURCES
IN THE MARITIME SECTOR

Koroshchenko M. M., Honcharenko P. D., Ivanova A. V.

INTRODUCTION

The world’s oceans are a vital component of the biosphere, ensuring the
quality of the planet’s natural environment on a global scale. Issues relating
to the protection of the world’s oceans have taken on global significance for
all nations, as harmful substances are dispersed over vast areas and
considerable distances from a specific source of pollution via ocean currents,
surface runoff and interactions with the atmosphere. This determines the need
to protect the marine environment from pollution caused by the operation of
ships as the most pressing issue of our time.

Modern seagoing vessels are complex floating structures equipped with
powerful power plants and systems which, during operation, generate various
types of waste. Alongside the tasks of technical improvement of ships and
their equipment, there is the task of optimally utilising existing regulatory and
technical means, which allows, on this basis, the refinement of experience in
preventing pollution of the marine environment and the atmosphere. In the
current context of vessel operation, there is an urgent need to explore ways of
modernising vessel control systems, aimed at implementing new principles to
protect the marine environment from pollution caused by vessels'.

That is precisely why international cooperation in this field is of
paramount importance for global cooperation as a whole. Indeed, Article 1(4)
of the 1982 United Nations Convention on the Law of the Sea defines
‘pollution of the marine environment’ as ‘...the introduction by man, directly
or indirectly, of substances or forms of energy into the marine environment,
including estuaries, which causes or is likely to cause such harmful effects as
damage to living resources and marine life, danger to human health, hindrance
to activities at sea, including fishing and other legitimate uses of the sea,
impairment of the quality of water used for human consumption, and
deterioration of recreational conditions’2,

! IanoBa A.B., Koctupss O.B. IOpucaukuis aepxaBu NOpTY B CHUCTEMi 3ac00iB LIOI0
3aXUCTy 1 30€pEeKEHHsT MOPCHKOTO cepeoBHINA. FOpuduynuil HaAyKogull eneKmpOHHULL JHCYPHAIL.
2022. Ne 10. C. 700-706. https://doi.org/10.32782/2524-0374/2022-10/176

2 United Nations Convention on the Law of the Sea 1982 URL:
http://consultant.parus.ua/?doc=0005WDC64C
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1. International legal regulation of maritime safety and the prevention
of marine pollution

Numerous international organisations deal with issues relating to the study
of the world’s oceans, namely: the safety of navigation, the protection of
human life at sea, and the protection of the marine environment. Today, there
are more than 60 international organisations whose activities are, to a greater
or lesser extent, linked to maritime shipping. Among them, intergovernmental
organisations and specialised agencies of the United Nations play the most
significant role. International non-governmental organisations do not bring
together states themselves, but only certain associations and societies that
actively influence global shipping policy. The main focus of these
organisations is the development and implementation of documents that
regulate or support maritime transport.

The International Maritime Organization (IMO), which has operated as a
specialised agency of the United Nations since 1958, wields the greatest
authority and influence over the safety of maritime navigation. Since its
establishment, the IMO’s primary objectives have been to enhance safety at
sea and prevent marine pollution. As the IMO is a technical organisation, the
bulk of its work is carried out by its committees and subcommittees. The
responsibility for developing the methodological and technical basis for future
regulatory documents on the prevention of environmental pollution resulting
from international maritime activities lies with the Marine Environment
Protection Committee. In accordance with the IMO Convention (Part IX), the
Marine Environment Protection Committee considers any matters falling
within the competence of the IMO and relating to marine pollution from ships
and the prevention thereof.

A key aspect of the IMO’s work is the development and adoption of
uniform standards in the field of maritime safety. The IMO has become
responsible for implementing various international conventions and
establishing rules and standards relating to the safety of life at sea and the
protection of the marine environment from pollution. Among the IMO’s
greatest achievements is the adoption, under its auspices, of international
conventions that serve as standards for ensuring maritime safety and
protecting the marine environment from pollution.

These include, for example: the International Convention for the Safety of
Life at Sea, 1974, as amended by the 1978 Protocol (hereinafter SOLAS 74),
the 1966 International Convention on Load Lines (hereinafter LL 66), the
1978 International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers, as revised and amended by the 1995 Protocol
(International Convention on Standards of Training, Certification and
Watchkeeping for Seafarers — hereinafter STCW 78/95), the International
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Convention for the Prevention of Pollution from Ships (hereinafter MARPOL
73/78). In view of the emergence of new technologies in shipping, the IMO is
working to develop new documents and improve existing ones. Certificates
issued on the basis of these international conventions serve as confirmation
(proof) of a vessel’s compliance with international standards.

In its work, the IMO performs a number of functions, namely:

— takes effective measures to ensure safety and the protection of life at sea,
including measures aimed at preventing pirate attacks on ships and their
Crews;

— develops and establishes standards and regulations at the international
level concerning: the design, construction, equipment, manning, operation and
disposal of seagoing vessels; maritime education and training of seafarers; the
development of maritime infrastructure; innovative technologies and best
practices; the management of maritime transport to ensure the safety,
environmental sustainability and energy efficiency of global shipping;

— serves as a forum for the exchange of information between
representatives of Member States and stakeholders on all matters relating to
merchant shipping and maritime transport;

— promotes the sustainable development of the shipping and maritime
sector, which is one of the IMO’s key priorities for the coming years.

With the aim of enhancing the safety of shipping, the International
Maritime Organisation, the International Labour Organisation and a number
of other organisations have, at their sessions, adopted a series of key
international conventions, resolutions, codes and recommendations aimed at
ensuring the safety of navigation and the protection of the environment. The
main objective of these documents is to improve maritime safety through the
mandatory application of uniform standards, both during the shore-based
management of vessels and during their operation by crews. The marine
environment, with its resources, fulfils economic, social, environmental and
other functions. Consequently, pollution of the marine ecosystem is an
extremely detrimental factor for society and the environment, with
corresponding consequences.

Taking into account existing types of maritime activities and sources of
pollution, the following categories of pollution can be identified: pollution
caused by maritime activities on the seabed; pollution caused by commercial
shipping and port operations; shipbuilding and ship repair activities; pollution
caused by the introduction of non-native species or genetically modified
organisms into the marine environment; pollution caused by the discharge of
rubbish, food, domestic and operational waste into the sea; pollution caused
by harmful emissions from ships into the atmosphere; pollution caused by
extraordinary circumstances — such as accidents; pollution caused by
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discharges from land-based sources; pollution caused by burial in the marine
environment.

The International Maritime Organisation takes measures to protect the marine
environment from pollution caused by shipping by developing and adopting
international conventions through its member states; these conventions are then
brought into force and oblige the governments of IMO member states to comply
with the established rules and standards. IMO conventions tackle the problem of
global ocean pollution in several ways, such as:

— Prevention of pollution during ship operations (for example, resulting
from the discharge of water into the sea after tank washing). This is achieved
through the implementation of appropriate measures during the design,
outfitting and operation of ships;

— Reducing the number of accidents. This is achieved by introducing strict
and mandatory standards and navigation procedures on a global basis, aimed
at improving the safety of shipping;

— Mitigating the consequences of accidents. Measures applied to limit
pollution in the event of accidents (for example, reducing tank capacity);

— Ensuring compensation for losses. The cost of pollution-related losses
can be enormous. Measures are taken to ensure that the party suffering losses
as a result of pollution receives appropriate compensation;

— Assistance with implementation. The IMO provides technical and other
assistance to national governments in developing plans to combat pollution.

One of the first international treaties to address the issue of marine ecology
was the 1954 International Convention for the Prevention of Pollution of the
Sea by Oil, which entered into force in 1958, but the growing role of maritime
transport in ocean pollution necessitated significant changes, strengthening
and expanding the provisions of the 1954 Convention. Over the past decades,
a wide range of measures has been adopted to prevent and control marine
pollution caused by the operation of ships and to mitigate any consequences
that may arise as a result of accidents or collisions involving ships. These
measures, as practice shows, are effective in reducing sources of pollution
from ships and demonstrate the efforts of the IMO and the shipping industry
towards environmental protection.

When considering the issue of protecting the marine environment from
pollution caused by ships, it is first necessary to determine the scope of coastal
states’ powers to take measures designed to ensure an adequate level of
protection for the marine environment. To this end, reference should be made
to the provisions of the 1982 United Nations Convention on the Law of the
Sea (hereinafter UNCLOS)?3, which divides the powers of states in the field of

3 United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?doc=0005WDC64C
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protecting the marine environment from pollution from ships into those to the
adoption of laws and regulations aimed at protecting the marine environment
from pollution from ships, and those relating to ensuring compliance with
national laws and regulations, as well as international norms and standards
regarding the prevention of marine pollution from ships. The scope of these
powers of states varies depending on the maritime zone for which protective
rules are established, as well as on who takes measures to ensure compliance
with the prescribed rules and standards.

Paragraph 1 of Article 211 of the 1982 United Nations Convention states
that ‘States, acting through a competent international organisation, shall
establish international rules and standards for the prevention, reduction and
control of pollution of the marine environment from ships and shall promote
the establishment of..... systems of measures to minimise the risk of accidents
that may cause pollution of the marine environment, including the coastline”.
Furthermore, paragraph 2 of Article 211 of this Convention establishes the
obligation of States to apply, in respect of ships flying their flag, national laws
and regulations to prevent, reduce and control pollution of the marine
environment from ships. These national laws must be at least as effective as
generally recognised international norms and standards®.

Within their internal waters and port waters, States have full sovereignty
and may impose specific requirements relating to the reduction, control and
prevention of marine pollution, which foreign vessels must comply with in
order to enter and remain in those waters. Such rules must be published and
notified to the competent international organisation — the IMO. In accordance
with Article 211(3) of the 1982 UN Convention, two or more States have the
right to agree on measures taken to protect the marine environment within
their internal waters and to adopt them in identical form. Each State party to
such agreements may request information from a vessel situated in its
territorial sea and flying the flag of another State party to the agreements
regarding its destination, as well as its compliance with the established
requirements for entry into port. Thus, the provisions of paragraph 3 of Article
211 of the aforementioned Convention have provided an opportunity for the
development of the concept of port State control regarding the protection of
the marine environment from pollution’.

With regard to foreign vessels within the territorial sea exercising the right
of innocent passage, the coastal State may take measures aimed at protecting
the marine environment from pollution caused by ships. In accordance with

4 United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?2doc=0005WDC64C

5 United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?doc=0005WDC64C
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the provisions of Article 21(3) and Article 211(4) of the 1982 UN Convention,
such special rules and laws must be published, must not restrict the right of
innocent passage, and must not be discriminatory in nature®.

Within the exclusive economic zone, the coastal State may adopt laws and
regulations aimed at reducing, controlling and preventing pollution of the
marine environment from ships, but only within the framework of
international standards and norms with which, pursuant to paragraph 5 of
Article 211 of the said Convention, all applicable measures must comply.
However, in accordance with subparagraph (a) of paragraph 6 of Article 211
of the Convention, there may be specific areas within the exclusive economic
zone where the adoption of special mandatory measures is required to prevent
pollution of the marine environment from ships. The designation of such areas
is based on technical reasons related to oceanographic and economic
conditions, as well as the use of the area or the protection of its resources and
the specific nature of vessel traffic. In such cases, States may adopt additional
laws and establish regulations, but only after consulting with other interested
States, provided that the IMO confirms the need for special protection of the
area in question’.

It is worth noting that the term ‘special area’ appears not only in the 1982
United Nations Convention on the Law of the Sea but also in the annexes to
the MARPOL 73/78 Convention; however, the terms refer to different
concepts. Thus, according to the 1982 UN Convention, a special area is a part
or specific section within the exclusive economic zone of a state, within which
that state adopts additional protective measures. The Convention limits the
scope of issues to which such additional rules may apply; these include rules
governing the discharge of waste or harmful substances, as well as navigation
practices®.

The provisions of the MARPOL 73/78 Convention (Annex I, Regulation
10(1); Annex II, Regulation 1(7); Annex V, Regulation 5) state that a ‘special
area’ is a sea area where, for recognised reasons relating to its oceanographic
and environmental conditions and the specific nature of shipping, it is
necessary to adopt special mandatory measures to prevent pollution of the
marine environment. This definition imposes no restrictions on the extent of
the sea; that is, a special area may include maritime areas subject to different
regimes under international law, including entire seas, not merely individual
sections of the exclusive economic zone. In special areas, a special regime is

¢ United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?doc=0005WDC64C

7 United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?doc=0005WDC64C

8 United Nations Convention on the Law of the Sea 1982 URL: http://consultant.parus.ua/
?doc=0005WDC64C
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established, and the requirements for vessels within them are set out in the
relevant provisions of the MARPOL 73/78 Convention, which provides for
measures to reduce and prevent pollution of the marine environment by both
oil and oil products, as well as other substances harmful to the marine
environment, marine life and the atmosphere, which are carried on board ships
or generated during their operation®.

It should be noted that the classical legal concept of ‘jurisdiction’ occupies
a significant place in sectoral maritime law; it signifies the extension of states’
rights to maritime areas, effectively constituting the exercise of state authority
within them!?, and also determines the establishment of appropriate legal
regimes in such areas. At the same time, for a proper understanding of the
legal nature of the regimes established in a specific maritime coastal zone, it
is important to take the following considerations into account: 1) the security
of the state requires it to have exclusive control over the coastline and the
ability to defend access to it; 2) in order to promote its commercial, fiscal and
political interests, the state must be able to control all vessels entering, leaving
or anchoring in its coastal waters; 3) the exclusive exploitation and use of
marine resources in these waters are essential for the survival and well-being
of the people on its coast. Thus, the key reasons why states exercise their
jurisdiction at sea are protection and security. It is precisely these two
categories that form the basis for restricting the principle of freedom of
navigation and establishing certain mandatory regulations or restrictions!!.

2. International cooperation in the dissemination
of energy-efficient technologies in the maritime sector
Over the past few decades, there has been a growing global trend towards
a comprehensive fight against global warming. Consequently, there has been
an increase in public awareness and a growing sense of shared responsibility
for environmental pollution. One of the key factors in mitigating climate
change on Earth is the reduction of greenhouse gas emissions into the

° MixHapoHa KOHBEHIs MO 3amobiranHio 3a0pynHeHH0 3 cyjaeH 1973 poxy URL:
https://zakon.rada.gov.ua/laws/show/896_009#Text

1 Fedotov O., Averochkina T. Traditions and Innovations in Legal Discourse on the
Categories “Jurisdiction” and “Sovereign Rights”. State and law in the context of globalization:
realities and prospects: collective monograph / A.l. Hnatovska, L.I. Kormych, A.l. Kormych,
N.M. Krestovska, etc. Lviv-Torun: Liha-Pres, 2019. P. 1-19. https://doi.org/10.36059/978-966-
397-182-7/1-19

" Kormych B., Averochkina, T., Gaverskyi, V. The Ukrainian Public Administration of
Territorial Seas: A European Example. European Energy and Environmental Law Review. 2020.
Vol. 29. Iss. 2. P. 26-38.
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atmosphere!2. Consequently, the issue of implementing various preventive
measures to combat climate change has become a central theme in
contemporary global politics.

Reducing anthropogenic emissions, mitigating their effects, absorbing
greenhouse gases, ensuring a gradual transition to low-carbon fuels,
introducing alternative energy sources, improving energy efficiency and other
measures have been developed and implemented by the international
community to achieve the common goal of preventing global warming. And
the greening of the political, economic and legal sectors has become a
prerequisite for preserving the Earth’s climate system'?.

The issue of legal methods and instruments for preventing atmospheric
pollution from ships has, relatively recently (since the 1990s), become one of
the IMO’s areas of focus'®. At the same time, general issues regarding the
regulation of shipping’s impact on the natural environment began to attract
the attention of the global community as early as the 1960s and 1970s'®, and
the maritime sector is currently striving to respond fully to modern, ever-
growing environmental challenges and threats. It should be noted that one of
the main regulatory frameworks for the IMO’s activities is the UNCLOS
Convention, which serves as the ‘constitutional’ basis for modern maritime
activities and sets out the guiding principles for their implementation.

Given that the IMO was established long before the adoption of this
Convention, the necessary level of harmonisation of earlier rules and powers
was achieved by incorporating provisions on the primacy of UNCLOS into a
number of conventions adopted by the IMO. And although the IMO is
mentioned directly only in Article 2 of Annex VIII to UNCLOS, many
provisions of this Convention refer to a ‘competent’ or ‘relevant’ international
organisation, which specifically means the IMO'!®. Among other things,
UNCLOS, as a ‘framework convention’, is of a general nature and can be
implemented primarily only through its incorporation into other legislative

12 €pemenko K.C. PopMyBaHHs KaTeropialbHOTO anapary HalliOHAJILHOIO 3aKOHO/IABCTBA Y
coepi anpTepHaTHBHOI eHepreTHkH. [IpaBoBa mepxkasa. 2021. Ne 43. C. 68-75. https://doi.org/
10.18524/2411-2054.2021.43.240980

13 €pemenxo K.C. Jlochimxenns pensuiiinoi Bzaemosmii mixx IMO ta OOH y muranmi
CKOPOYEHHS BUKHJIB TApHUKOBHX ra3iB. AJbMaHax MiKHapojgHoro mpasa. 2022. Bum. 28.
C. 24-33. https://doi.org/10.32841/1LA.2022.28.03

14 Lim K. The Role of the International Maritime Organization in Preventing the Pollution of
the World’s Oceans from Ships and Shipping. URL: http://surl.li/msokc

15 Langlet D. Shipping and the Ecosystem Approach. In: Regulation of Risk. Leiden, The
Netherlands: Brill, Nijhoff. 2022. https://doi.org/10.1163/9789004518681 015

' Implications of the United Nations Convention on the Law of the Sea for the international
Maritime Organization. Study by the Secretariat of the International 174 Maritime Organization
(IMO). LEG/MISC.8. 30 January 2014. 139 p. URL: https://www kuestenpatent-kroatien.at
/LEG%20MISC%208-1.pdf
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acts and international agreements. This is confirmed by many provisions of
this Convention, which require States to ‘take into account’, ‘put into effect’
and ‘implement’ the relevant rules and standards developed by a ‘competent
organisation’!’.

Thus, as a specialised agency within the UN system, the IMO performs a
quasi-legislative function in implementing UNCLOS by developing and
adopting international rules and standards that contribute to the codification
and progressive development of the law of the sea; these are well-considered
and provide a sound legal basis for the functioning of global shipping. It
should be noted that the IMO has successfully transformed itself from what
was initially a technical advisory body into a fully-fledged international
organisation with global functions. For many decades, the IMO has
complemented its role as a competent international organisation and a
standard-setter for international rules and standards in the field of shipping by
also developing standards to address the problem of global warming and
combat anthropogenic emissions from ships'8.

It is generally believed that the process of reducing greenhouse gas
emissions from ships only began with the adoption of Annex VI to MARPOL
73/78; however, this is not entirely accurate, as as early as the late 1960s the
Council of the Intergovernmental Maritime Consultative Organisation (later
renamed the International Maritime Organisation, IMO) considered the
possibility of adopting standards to reduce air pollution from ships and began
cooperating with other international organisations on this matter. As is well
known, the issue of air pollution from ships was initially included on the
Organisation’s agenda, which subsequently led to the adoption of MARPOL
73/78, but was later removed and remained off the IMO’s agenda for more
than several decades.

Even as the issue of air pollution from shipping began to attract attention
once again, regulations aimed at reducing and controlling air pollution led to
changes in environmental legislation rather than in maritime legislation®.
This is evidenced by the adoption of agreements such as the 1972 Stockholm
Declaration on the Human Environment, the 1979 UN Convention on Long-

' Implications of the United Nations Convention on the Law of the Sea for the international
Maritime Organization. Study by the Secretariat of the International 174 Maritime Organization
(IMO). LEG/MISC.8. 30 January 2014. 139 p. URL: https://www.kuestenpatent-
kroatien.at/LEG%20MISC%208-1.pdf

'8 Beckman R., Sun Z. The Relationship between UNCLOS and IMO Instruments. Asia-
Pacific Journal of Ocean Law and Policy. 2017. P. 201-246. https://doi.org/10.1163/24519391-
00202003

9 Argiiello G. The International Maritime Organization’s Contribution to Regime
Interaction: Past, Present, and Future. Max Planck Yearbook of United Nations Law. 2022. Vol.
25. https://doi.org/10.1163/18757413_02501003
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Range Transboundary Air Pollution, which was subsequently supplemented
by binding Protocols, the 1985 Vienna Convention for the Protection of the
Ozone Layer, the 1987 Montreal Protocol on Substances that Deplete the
Ozone Layer, and the 1992 United Nations Framework Convention on
Climate Change, which was also supplemented by binding Protocols. These
instruments have become crucial to the development of the IMO’s current
strategy for reducing greenhouse gas emissions from ships, as significant legal
changes outside the regulatory framework for maritime activities have acted
as a catalyst for regulatory action within the IMO?,

Article 2 of the 1992 United Nations Framework Convention on Climate
Change defines the primary objective of the Convention and all related legal
instruments as ‘achieving, in the implementation of the relevant provisions of
the Convention, the stabilisation of greenhouse gas concentrations at a level
that would prevent dangerous anthropogenic interference with the climate
system. Such a level should be achieved within the time-frame necessary for
ecosystems to adapt naturally to climate change, which will allow food
production not to be jeopardised and will help ensure further economic
development on a sustainable basis.” This objective has become the
benchmark for reducing greenhouse gas emissions at all levels of response,
including in the work of the IMO.

The issues of cooperation and information exchange within the framework
of the initiative to decarbonise the maritime sector are currently becoming
increasingly relevant. With the support of the IMO, projects have been
established at international level aimed at exchanging information on
technical developments and capacity building in developing countries?!. The
key issue remains the incorporation of energy-efficient solutions in shipping
into the national legislation of developing countries. With the support of the
IMO, specialised projects have been established in this area, aimed at ensuring
an appropriate level of decarbonisation of the maritime sector in line with the
IMO’s strategic priorities. The most significant of these are as follows:

The IMO-Singapore ‘Next GEN’ initiative, which aims to bring together
key stakeholders in the maritime sector and to develop decarbonisation
initiatives and support further cooperation??;

The IMO-Norway ‘GreenVoyage2050’ project, which supports the
maritime sector’s transition to a low-carbon future; the project focuses on

2 Argiiello G. The International Maritime Organization’s Contribution to Regime
Interaction: Past, Present, and Future. Max Planck Yearbook of United Nations Law. 2022.
Vol. 25. https://doi.org/10.1163/18757413_02501003

2l IMO’s work to cut GHG emissions from ships. URL: https://www.imo.org/en/
MediaCentre/HotTopics/Pages/Cutting-GHGemissions.aspx

2 NextGEN holds first meeting to push maritime decarbonization. URL:
https://www.imo.org/en/MediaCentre/PressBriefings/pages/NextGENproject.aspx
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cooperation with selected developing countries, including small island
developing states and least developed countries; the project’s ambition is
aligned with the objectives of the IMO’s Priority Strategy on Greenhouse Gas
Emissions from Maritime Activities?;

The IMO — EU ‘GMN?” project — the Global Maritime Network of Centres
of Cooperation in Maritime Technologies, funded by the EU and implemented
by the IMO; The project aims to promote technologies and operations that
enhance the energy efficiency of the maritime sector and help least developed
countries navigate the future of low-carbon shipping?*;

The Global Industry Alliance for Low-Carbon Shipping (‘LowCarbon
GIA”) is a public-private partnership established as part of the IMO — Norway
‘GreenVoyage2050° project, with the aim of bringing together leaders in the
maritime sector to support an energy-efficient and low-carbon maritime
transport system. Leading shipowners and operators, classification societies,
manufacturers and suppliers of engines and technologies, oil companies and
ports have joined forces within the ‘LowCarbon GIA’ project to collectively
identify and develop innovative solutions to overcome common barriers to the
adoption and implementation of energy-efficient technologies, best practices
in the operation and introduction of alternative fuels with low or zero sulphur
content®’;

The IMO-UNDP-GEF ‘GloFouling’ project aims to tackle the problem of
fouling on ship hulls, which increases the roughness of the hull surface,
leading to higher fuel consumption and overall greenhouse gas emissions?®;

The IMO — Republic of Korea ‘GHG-SMART’ project is a training
programme on sustainable maritime transport designed to support developing
countries in reducing greenhouse gas emissions from shipping; The project
will contribute to the implementation of IMO measures and the development
of national strategies to reduce greenhouse gas emissions across various
shipping sectors and in ports; it is targeted at developing and least developed
countries?’;

The ‘FINSMART’ round table is a platform for regular dialogue between
key stakeholders in the maritime sector, aimed at supporting the acceleration

2 The IMO-Norway GreenVoyage2050 Project is supporting shipping’s transition towards a
low carbon future. URL: https://greenvoyage2050.imo.org/

2* About GMN. Energy efficiency in shipping — why it matters. URL: https://gmn.imo.org/
about-gmn/

3 About the Low Carbon GIA. Global MTCC  Network. URL:
https://greenvoyage2050.imo.org/about-the-gia/

% Biofouling and greenhouse gas (GHG) emissions from ships. URL:
https://www.glofouling.imo.org/ghg-emissions

2 IMO and Republic of Korea partner to address ships’ GHG emissions. URL:
https://www.imo.org/en/MediaCentre/PressBriefings/pages/39-GHG-SMART- .aspx

183



of financial flows, particularly in developing countries, with a view to
decarbonising the maritime sector?®;

The ‘Blue Solutions for Asia’ project is based on an agreement between
the IMO and the German Federal Ministry for the Environment, Nature
Conservation and Nuclear Safety to carry out preparatory activities for the
development of a project proposal aimed at reducing emissions from maritime
transport in East and South-East Asia. The project is collaborating with the
Partnership for Environmental Management of the Seas of East Asia
(PEMSEA) to achieve its objectives. The project involves a series of
information-gathering activities: planning workshops, conferences,
interviews, identification of candidate demonstration projects, and partnership
discussions involving all key stakeholders, including government partners, the
shipping industry, port authorities and operators, technology providers,
financial institutions and local authorities?.

The Maritime Innovation Forum on Zero and Low Emissions, organised
by the IMO and the United Nations Environment Programme (UNEP) with
financial support from Norway, aimed at bringing together all stakeholders to
showcase the latest research and development initiatives supporting the
decarbonisation of the maritime sector in line with the IMO’s Priority Strategy
on Greenhouse Gas Emissions*’. The Forum’s objectives are defined as: the
exchange of innovative experience between relevant international
policymakers, maritime administrations, climate change/environmental
administrations, technology developers, the maritime industry, ports and the
financial sector to accelerate cooperation and the development of innovations
for climate action in the maritime sector and to identify practical solutions for
implementing the necessary updates; to promote innovation through North-
South and South-South cooperation, with a focus on the least developed
countries and small island developing states; filling existing gaps to ensure the
functioning of a global platform for discussing ideas related to promoting
innovation, disseminating the latest developments and facilitating knowledge
management, as well as information exchange?!.

When analysing the aforementioned projects, initiatives, forums and
round-table discussions, the primary objective of which is the decarbonisation
of the maritime sector, it is important to note their significant contribution to

28 FINSMART Roundtable. URL: http://surl.li/mtcue

» IMO and Germany sign agreement to develop project to identify opportunities and
solutions to prevent and reduce transport emissions. URL: https://www.imo.org/en/
MediaCentre/PressBriefings/pages/IMO-Germany project.aspx

3 IMO and UNEP to host 2021 Maritime Zero-Low Carbon Innovation Forum. URL:
https://www.imo.org/en/MediaCentre/Pages/WhatsNew-1558.aspx

31 Zero-and Low-Emission Innovation Forum: 27-29 September 2021. URL:
https://www.imo.org/en/OurWork/PartnershipsProjects/Pages/MaritimeInnovation-Forum.aspx
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the practical implementation of the IMO’s strategic priorities for reducing
greenhouse gas emissions. Particular mention should be made of Norway’s
financial contribution and the ‘GreenVoyage2050° project®?, under which the
most cost-effective measures from a practical standpoint were developed to
meet the needs of providing assistance to states and support for the transfer of
energy-efficient technologies that facilitate the adoption of ‘green’
technologies across the entire maritime sector. GreenVoyage2050 has
consolidated existing and potential measures to improve the energy efficiency
of ships by grouping them into technology clusters, assessing their maturity
in terms of adoption within the maritime sector, and evaluating the proven
track record of the technologies and principles.

Mature technologies are proven, new or existing technologies or principles
that are widely adopted within the maritime sector. Semi-mature technologies
are proven, new or existing technologies or principles that are adopted to a
limited extent within the maritime sector. Immature technologies are new,
untested, unproven existing or tested existing technologies or principles
characterised by a relatively low number of installations, for which there is
virtually no operational experience. A maturity analysis was conducted across
the following technology groups: machinery technologies, engine and hull
improvements, energy consumption on board, the use of renewable energy,
and technological solutions for optimising ship operations®. This analysis
enables stakeholders to identify the 50 most energy-efficient solutions for
practical application or to select potentially attractive technologies for
technical development in the field of decarbonisation of the maritime sector.

It is also worth noting the work of the ‘GreenVoyage2050’ project aimed
at simplifying the process of transposing the provisions of Annex VI to
MARPOL 73/78 into the national legislation of the parties concerned. To this
end, the project website features a clause-by-clause analysis of Annex VI to
MARPOL 73/78 in six languages®*, indicating whether the rules of Annex VI
to MARPOL 73/78 must be implemented or are merely recommended for
implementation in national legislation.

An important aspect of this Project is the development of a Ship-Port
Interaction Guide containing practical measures to reduce greenhouse gas
emissions®. This guide is designed to be implemented with limited or low

32 Marine Environment Protection Committee (MEPC), 66th session: 31 March to 4 April
2014. URL: http://surl.li/msnmk

3 Technology Groups. URL: https://greenvoyage2050.imo.org/technologygroups/

3%  Clause by Clause analysis of MARPOL Annex VI 19 p. URL:
https://greenvoyage2050.imo.org/wp-content/uploads/2022/09/Clause-byclause-analysis-of-
2021-Revised-MARPOL-Annex-VI-EN_Final-min.pdf

35 Ship-Port Interface Guide. Practical Measures to Reduce GHG Emissions. 2021. 46 p.
URL: http://surl.li/mtczr
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capital expenditure and operational investments. The recommended practical
measures are relatively easy and quick to implement and have the potential to
reduce greenhouse gas emissions, along with additional benefits. Among the
practical measures recommended for implementation with limited capital are
the following: promoting immobilisation in ports; promoting hull and
propeller cleaning in ports; promoting simultaneous operations in ports;
optimising the port stay process through pre-cleaning; improving the
scheduling of vessels calling at multiple berths within a single port; improving
vessel-berth compatibility through the enhancement of port master data;
incorporating vessel deadweight optimisation through the enhancement of
port master data; optimising transit speeds between ports.

The Guide explains each of the eight measures and provides practical
recommendations for their implementation. In summarising the review of the
IMO-Norway ‘GreenVoyage2050° Project, it is important to note its
significant contribution to the decarbonisation of the maritime sector and to
promoting the adoption of energy efficiency standards at the international
level. Almost all the guidelines and recommendations of this project could
potentially be implemented in any country, particularly in Ukraine®’.

CONCLUSIONS

The key international legal instruments on climate change and the
reduction of environmental pollution have laid the foundations for relevant
measures in the legal regulation of activities in maritime areas, implemented
under the auspices of the IMO with the aim of reducing the negative impact
of shipping on atmospheric air and, consequently, mitigating the greenhouse
effect and climate change. At the same time, the preservation of the marine
environment and its legal protection against pollution have been on the agenda
of the UN and the IMO since their inception, but the challenges and threats
posed by routine shipping, rather than by accidental oil spills and other
pollutants, transported chemicals, etc., have become paramount due to the
constant emission of fossil fuel combustion products into the air, which has
prompted the IMO to step up the development of effective strategies to
prevent atmospheric pollution from ships.

The IMO is actively engaged in facilitating and guiding international
cooperation and the exchange of energy-efficient technologies, with a focus
on developing specialised projects to raise awareness among the global
shipping community of the pathways and opportunities for transitioning to

3¢ Ship-Port Interface Guide. Practical Measures to Reduce GHG Emissions. 2021. 46 p.
URL: http://surl.li/mtczr

37 Yeremenko K. International Maritime Organization and Decarbonization of Maritime
Industry: Mandate and Instruments. Lex Portus. 2022. Vol. 8@3). P. 30-57.
https://doi.org/10.26886/2524-101X.8.3.2022.2
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environmentally friendly technologies, and on achieving the UNFCCC'’s
objective of mitigating global climate change through the decarbonisation of
the maritime sector, particularly in developing and least developed countries.
This confirms the IMO’s leading role in the technical and legal regulation of
shipping, the protection of the natural environment, and its commitment to
finding new areas of cooperation for the sustainable and effective
development of modern shipping. The IMO’s legal instruments on climate
change mitigation are aimed at developing mechanisms to reduce emissions
of greenhouse gases such as CO2, SOx, NOx and volatile organic compounds,
as well as at improving the energy efficiency of ships, encompassing the
implementation of energy efficiency regulations and the promotion of
international cooperation towards the use of alternative fuels.

Best practices from regional schemes designed to encourage reductions in
greenhouse gas emissions from ships and to improve their energy efficiency
could potentially be adapted for Ukraine; however, their implementation
requires the harmonisation of national legislation with IMO international
standards, the foremost of which are the introduction of sulphur emission limit
standards for ships, the monitoring of emissions, the implementation of EEDI
and SEEMP regulations, Ship Energy Efficiency Certificates, as well as the
full implementation of MARPOL Annex VI into national legislation as the
first step towards sustainable transport. Such steps will serve to attract private
and international investment, which, in turn, will facilitate the implementation
of the aforementioned incentive schemes for the maritime sector. These
adaptive aspects must be implemented in a symbiotic balance of all elements,
which will ensure the successful achievement of the overall objective of
reducing the anthropogenic load in port areas and enhancing Ukraine’s
competitiveness at the international level.

SUMMARY

This article examines the key principles established by international
standards regarding pollution prevention and environmental conservation, as
the primary prerequisite for ensuring a modern system for managing the
mitigation of climate change impacts in shipping, taking into account the
ecosystem approach and the concept of sustainable development. Taking into
account existing types of maritime activities and vessel operations, as well as
sources of pollution, the following categories of pollution of the World Ocean
have been identified: pollution caused by maritime activities on the seabed;
pollution caused by the introduction of non-native species or genetically
modified organisms into the marine environment; pollution caused by the
discharge of rubbish, food, domestic and operational waste into the sea;
pollution caused by extraordinary circumstances — such as accidents; pollution
caused by burial in the marine environment.
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It has been emphasised that the actual division of maritime areas
automatically transforms the problem of marine pollution into an international
one. The differences in the geographical characteristics of many regions of the
world’s oceans, which must be taken into account when exercising the
freedom of the high seas, exacerbate the complexity of protecting the marine
environment. The varying degrees of vulnerability of different regions have
reinforced the idea of establishing ‘special areas’. It has been emphasised that
the fundamental international legal instruments on climate change and the
reduction of environmental pollution have laid the groundwork for
corresponding measures in the legal regulation of activities in maritime areas,
carried out under the auspices of the IMO with the aim of reducing the
negative impact of shipping on atmospheric air and, consequently, mitigating
the greenhouse effect and climate change.

The IMO’s legal instruments for climate change mitigation are aimed at
developing mechanisms to reduce emissions of greenhouse gases such as COz,
SOx, NOx and volatile organic compounds, as well as at improving the energy
efficiency of ships, which includes the implementation of energy efficiency
regulations and the promotion of international cooperation on the use of
alternative fuels. Emphasis is placed on the role of seaports in reducing
greenhouse gas emissions and introducing alternative energy sources through
an analysis of incentive schemes at regional and sectoral levels.
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JOKTPUHAJIBHE 3ABE3INIEYEHHSI
TA KOHIENITY AJIbHO-IPAKCEOJIOT TYHUIM ITIIXIJ]
Y 3ABE3NIEYEHHI OXOPOHHM KOMEPLINHOI TAEMHHAIII
BI3BHECY TA/ABO KOH®IJTEHIIMHOI IH®GOPMAIIIL BI3BHECY
B YKPAIHI

KpaBuenko O. M.

BCTYIL

Jlo 3axoniB OXOpOHW/3axUcTy KomepuiiHOi Taemuuui 0OizHecy (KTB)
Ta/abo xoHpineHuiiHo1 inpopmarii 6izHecy (KIB) BimHOCSTBCS Taki criocoon
oxoponn KTB Tta/abo KIb, siki mepenbauatoTb BHUKOPHCTAHHS IIEBHOTO
KOMILIEKCY MPaBOBUX 3acO0iB, HAJaHUX 3aKOHOM i MMiA3aKOHHUMH aKTaMH
ocobaM, 5IKIi 3aKOHHO HEIO BOJIOAIIOTH (KOMepUiiHO IiHHA iH(opMalis
neBHoro 0Oi3Hecy). Jlo HUX ciiJ BiJHECTH PO3POOKY i MPUHHATTS NEBHUM
6i3Hecom HopMaTHBHEX akTiB: 1) Ilepernik BimomocTeH, siki cknanawots KTh
ta/abo KIb; 2) [omoxenns mpo KTb Tta/abo KIb; 3) Iactpykmiro, ska
3000B’s3y€  CHIBpOOITHHKIB  MiINPUEMCTBA JOTPUMYBATHCS  PEKUMY
HeposronomeHass KTB ta/a6o KIb; 4) Yroamy npo neposronomenus KTb
ta/abo KIb; 5) ta in.

Meroto HaykoBoi po3Bigku (HP) € aBTopchke OaueHHs TOKTPHHAIBLHOTO
3a0e3neueHHss Ta  KOHLENTYaJlbHO-NPAKCEOJOTiYHOr0  MiAXOAy Y
3a0e3rneueHHi OXOPOHHM KOMepLiiiHOT TaeMHUI Oi3Hecy Ta/abo KoH(DineH-
uiitnoi iHpopmarii 6i3uecy B YkpaiHi.

Kpim Toro, sik Bxe 0yJI0 3a3HaYCHO, IEBHUM 0i3HECOM PO3POOIIIETHCS P
JIOKYMEHTIB JUIsl peryJIloBaHHS TPYAOBMX BIJIHOCHUH 3 MpaliBHUKaMH 3
npuBoay oxoponu KTb ta/a6o KIb, sixa Oyna Hajgana oMy IUIS BUKOHAHHS
TPYIOBUX (DYHKIIiH Ta iH.

3a3HaueHnM crocobam oxoponwu/3axucty KTb ta/a6o KIb BiacTuBwmii
TaKh{ XapakTep: IMocajoBi 0coOM ¥ MpamiBHUKH, 1m0 MaroThk crpaBy 3 KTh
ta/abo KIb, 3000B’s3aHi 30epiratu ii B cekpeTi; 0coOH, sIKi OTpUMAIH JOCTYII
10 Hel, moBUHHI OyTH monepemkeHi, mo taka inpopmaris € KTh ta/abo KIb,
i 3000B’s13aH1 30epiraTu ii B cekpeTi (He pO3roJIONIyBaTH TPETiM ocobam), a
TaKOX HECTH BiAMOBiMANTBbHICTD 32 HEAOTPUMAaHHS KOHQIMESHIIIHHOCTI 1010
KTb Tta/a6o KIb. HaifuacTinme Taka BigMOBiZalbHICTh TepeadadacThcs B
TPY/ZI0OBOMY JJOTOBOPi 200 YKIJIaJIeHOMY OKPEMOMY JIOTOBOPI 3 MpPaI[iBHUKOM;
ocoba, sixa 3akoHHO KoHTpodroe KTB ta/a6o KIb moBmHHA mepenbadnT B
KOHTPaKTi 31 CBOIMHM KOHTPAareHTaMH, SIKUM HaJa€ThCs JOCTYN 10 Hel,
000B’5130K yTPHUMYBATHCH BiJl pO3rOJIOIIEHH il TpeTiM ocobaM i nepeadadnTu
BiJINIOBiJAJILHICTD 3a MOPYIICHHS i€l TaeMHUI. OJHUM 13 crmoco0iB dikcarii
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000B’s3ky miomo 36epekenHs koHginmenuiiHocti KTB Tta/abo KIb €
MIPOCTABIICHHA Ha BinnoBiqHUX qokyMeHTax rpudy «KThy» ado «KIby»; ocoba,
sika 3akoHHO KoHTpomtoe KTB Tta/abo KIb moBmHHA mpwifHATH HEOOXimHI
3aX0¥ 3 HEHOMYIICHHS HECAHKI[IOHOBAHOTO MIOCTYITy TPETiX ocid mo Hel,
30KpeMa, M0 MEPEHIKOMKAITh Oi3HEC-IIMUTyHCTBY. HemoTpuMaHHA muX
YMOB MOke OyTH TEpemKoI0i0 U 3aXHCTy «3aKOHHOTO iHTEpecy» OCOOM,
sika 3akoHHO KoHTponoe KTh Ta/a6o KIb, Hanpuknanm i moka3yBaHHS B
CyJi IIpY BUHUKHEHHI CHOPIB.

Bigrak HOpMAaTHBHO-IPaBOBUM 3aco0oM B cdepi 3abe3nedyeHHS
oxoponu/zaxucty KTb Ta/a6o KIb € odopmiieHHs1 Ha TiAIPUEMCTBI TEBHUX
JOKYMEHTIB, 110 3abe3neuytoTh oxopony/3axuct KTb ta/abo KIb — Hakas,
CTaTyT, TPYJAOBI KOHTPAKTH Ta YrOJH, MpaBuia BHYTPIIIHHOTO PO3MNOPSIKY,
sIKi Tepen0avaroTh 000B’SA30K YTPUMYBATHCh Bifl PO3TOJOMICHHS i TpPEeTiM
ocobaM, a TaKOX BCTAHOBIIOIOTH BIANOBINAJBHICTH 3a MOPYHICHHS i€l
TAEMHULI Ta 1H.

ABTOp BBaXkae, 10 3a3HavyeHi Bumie Gopmu 30epeskeHHs iHpopMmarii, ska
cranoButh KTb ta/abo KIB, mMaroTh myke BakiHMBe 3HAUYCHHS, OCKIJIBKH €
IOPUINYHOI0 OCHOBOIO JJISI 3alydeHHS 10 BiANOBIZATIBHOCTI IpaIliBHHKA,
ko BinOynocst posrosomenns HuM KTb ta/abo KIb. I1euuit 6i3Hec cam
PperyJIroe BITHOCHHH 100 BU3Ha4YeHHs Ta oxopoHu/3axucty KTb Ta/ado KIb,
LOULIXOM ~ OPUHHATTS ~ BIANOBIAHUX ~ HOPMAaTHBHO-NIPABOBUX  aKTIB
MATPUEMCTBA.

Hans JOKTPUHAJIBHOTO 3a0e3ne4eHHs Ta KOHLIENTYaJIbHO-
MIPAaKCEOJIOTITHOTO MiX0My V 3a0e3evueHHI HOBalliil B 0XOpOHI KOMEPITifHOT
TaeMHHII Oi3Hecy Ta/abo KoH(GIeHIIHHOI iHpopMamii O0i3Hecy B YKpaiHi,
aBTOPOM 3aIIPOTIOHOBAHI HOBI Cy4YacHi MOHSTTS Ta yIOCKOHAJIECHHS HAsSBHHUX
TEepMiHiB, 0a OiNbIIe, PO3TITHYTO iHII acleKTH CPeph OXOPOHH/3aXHCTY
iHpOopMarii 3 00MEeKEHIM JJOCTYIIOM B YKpaiHi.

1. CtaH 3a0e3ne4yeHHsI 0XOPOHHU/3aXUCTY KOMepUiiiHOi TaeMHuUILi Oi3Hecy
Ta/a00 xoHpinenuiiinoi ingopmanii 6isHecy B Ykpaini

ABropoMm HP 3anpomoHOBaHO NpUIHATH HOPMAaTHBHO-IPABOBHH aKT, B
SIKOMY MalTh OyTH BperyjibOBaHi IMUTAHHS CTBOPEHHS, BUKOPUCTaHHS,
30epexeHHs, PO3roJIOIIeHHs KoMepIiiHol Taemuuil 0i3necy (KTB) ta/abo
koHbixeHiitHOT iHpOopMmarii 6i3Hecy (KIB), Busnauenns KTb ta/abo KIb, ix
03HaKH, YMOBH IIPaBOBOI OXOPOHH, IEPETIK BIIOMOCTEH, 1[0 CTAaHOBIIATH/HE
cranoBisATh KTB Ta/abo KIb, BunnknenHns y cy6’exriB npasa Ha KTb Ta/a6o
KIb, MosumBicTh 3apaxyBaHHS Ha OajaHC  MiINPHEMCTBA  SIK
HematepiansHoro aktuBy KT ta/a6o KIb, nponienypa poskpurrs KTh Ta/abo
KIb mnpaBOOXOPOHHMM Ta KOHTpOJIIOIOYMM OpraHaM, BiJIIOBilAIBHICTh
JepkaBHUX opraniB 3a posrosomienHs KTb Ta/abo KIb, oxopona/zaxmcr
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OCTaHHBOI Ta iHIIT TUTaHHS, o cToCyIOThCst KT Ta/a6o KIb. Amxe choroani
HaiOLIPII eQeKTHBHUM 3aXoAoM 3abesrmedeHHs oxopoHu/3axucty KTb
ta/ab6o KIb € oxopoHa/3aXHCT, M0 3IMCHIOETHCS CaMHUM 0i3HECOM MUIIXOM
JOKJIBHUX 3aXOJiB Ta TNPHUHHATTS JIOKaJIbHUX KOPHOPAaTHBHO-IIPABOBUX
aktiB. [Ipu mpomy cuctema 3axofiB 3abesnedeHHs oxoponwu/3axucty KTh
ta/abo KIb moBWHHA BKIIIOYATH pi3HOMAHITHI 3aXOAW — aaMiHICTPaTHBHI,
MIPaBOBi, OpraHi3aliiHi, TEXHIYHI Ta iHIII.

s BrockonaneHHs oxoponu/3axucty KTb Ta/a6o KIb, aBTop nmpomonye
CTBOPUTH Ta 3allpOBaJUTH MEBHOMY Oi3Hecy, sk-oT: «Ilepenik Bimomocreii,
o cranoButh KTH ta/abo KIb» (nuB. Tabmumto-iHeTpykumito Nel).

Tabmuus-iHcTpykuis Ne 1
Iepeaik Binomocreii, iKi CTAHOBJISITH KOMePUiiiHY TA€MHMIIIO
OisHecy Ta/a00 KoH}ineHUiliny iHdopmauilo Oi3Hecy

Odopmienns gomyck,
(o?l))ogMneﬂﬂﬁ i;ocz]ynz Hoctyn 1o KTB Ta/a6o
KTB 1a/a6o KIb KIB (BinnoBigHo 1o
110 KTB Ta/ago KIB o (M‘ﬁ e i)
NeBHHUX 0cif) P yny
BianosigHo 1o «gopmu
KowmepuiiiHi cexpern 6i3Hecy kR JDOCTYIY» BCTAHOBJIeHi
(KCB) Tepminu po6otu 3 KTH
Ta/a6o KIb

KOHCprKTopCLKo-TeXHonorqui kR kR
ceKpeTH OizHecy
Cekpetu TEXHIKO-CKOHOMIYHOTO | ypopopponnn sk S
pO3BHTKY Oi3HECY
E.KOHOMI‘IHI IUTaHU PO3BHUTKY s sk
Oi3Hecy
3pa3ku, MakeTH, IabJIOHH Ta
iHIII CEKPETHI KOHCTPYKIIi JJIst HAAA KA HAAd KA
Oi3Hecy
Inmi cexpern Giznecy
(po3roJiolIeHHs/BTPATA AKHX Sk sk Sk sk
MO:Ke HeTaTHBHO BIUIMHYTH Ha
npudyTok GizHecy

Komepuiiini cexpern 6i3Hecy — 11e KOMepIliiiHO-ceKpeTHa iH(popMarlis,
sIKa CTAaHOBHUTh KOMEpLIHHY LIHHICTh AJIsi Oi3HECY Ta Halae NepeBaru Hajl
KOHKYpPEHTaMH IS MOJANIBIIOT0 PO3BUTKY I MPUOYTKOBOCTI CBOE€i Gi3Hec-
KOMIIaHii.

CBO€10 4eproro aBToOp 3a3HAYAE, 110 B CT. 1 7 aBTOPCHKOTO MPOEKTY 3aKOHY
Vkpainn  «[Ipo  KoOMepIiliHy  Ta€EMHHUIIO»,  3alpOIIOHOBAHO  TaKy
BiJINIOBiJAJILHICTB 32 IPABOMOPYIICHHS 010 TaKkoi iHpopMaIlii 3 00MeKeHUM
JOCTYTIOM, SIK-OT:
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1. [TopymmeHHs IILOTO 3aKOHY TSATHE 32 COOO00 TUCIUILTIHAPHY, [IUBIILHO-
MIPaBOBY, aAMiHICTPaTUBHY 200 KpHUMiHAJIBHY BiIAOBIAAIHHICTB, BIAIIOBIIHO
J10 3aKOHOJABCTBa Y KpaiHU.

2. IpauiBHUK, SKHUH y 3B’SI3Ky 3 BHKOHAaHHAM TPYAOBHX OOOB’S3KiB,
OTpHMaB JOCTyIl A0 KOMEPUIHHOI TaeMHHWIN, BIACHUKAMH SIKOI €
poOoTonmaBenp i HOro KOHTPAreHTH, y pa3i HEHABMHUCHOTO a00 HEOOEepEeKHOTO
posrosomenHs 1iei iHopmanii 3a BiICYTHOCTI B JisIX TAKOTO IpalliBHUKA
CKJIaay 3J0YMHY Hece JAUCHMIUIIHAPHY BIJMOBINAIBHICTH 3TiAHO i3
3aKOHOJABCTBOM YKpainu. BimnosigHo mo I[uBiUTRHOTO 3aKOHOJABCTBA
VYKpaiHu NpauiBHUK, SKHH PO3rOJIOCUB KOMEpLiHHY TaeMHHUIIO BCyHeped
TPYJIOBOMY JIOTOBOPY, 3000B’sA3aHHI BIAIIKOIYBAaTH 3aBlaHi 30UTKH
MAIPUEMCTBY, YCTAaHOBI YM OpraHizarii.

3. Opranu gep>kaBHOI BIaW, iHII Aep>KaBHI OpraHH, OPTaHU MICIIEBOTO
CaMOBPSAyBaHHs, KOHTPOJIIOIOYi Ta MPAaBOOXOPOHHI OpPTaHM, SIKI OTpUMAald
JOCTYII IO KOMEPLiHOI TAEMHHIII, HECYTh IIepe] BIACHUKOM iHpOpMaAIlii, o
CTAaHOBUTHh KOMEPIIfHY TA€MHHUIIO, MaTepialbHy BiAMOBITAIBHICTE ¥
MMOBHOMY 00Cs31 32 pO3TOJIOMICHHA a00 He3aKOHHE BHKOPHCTAaHHS i€l
iHpopMmamii JepKaBHUMH CITy)KOOBIIMH, a00 MOCAaZOBUMH 0Oco0aMu
3a3HaueHMX OPraHiB, SKMM BOHA CTaJla BiIoMa Y 3B 513Ky 3 BUKOHAHHSIM HUMU
mocazioBuX (CIy»KOOBUX) 000B’SI3KIB.

4. Oco0a, 1110 BUKOPUCTaJa KOMEPIIHHY TAEMHHMIIIO, 1 HE Majia JOCTaTHIX
M/ICTAaB BBa)XKaTH BHKOPUCTAHHS JaHOI iH(poOpMalii HE3aKOHHUM, Y TOMY
YHCII OTPUMala JOCTYI 0 Hei BHACIIIOK BUIAIKY a00 MOMMWIIKH, HE MOXE
BiJIIIOBiTHO /IO 3aKOHY OYTH MPHUTSATHYTO IO BiIMOBiJAIEHOCTI.

5. Ha Bumory BiacHMKa KOMEpUiHHOI TaeMHHMII, oco0a, 3a3Ha4YeHa Y
gacTuHI 4 miei craTTi, 3000B’s3aHa BXXUTH 3aXOJiB IIOJO OXOPOHHU
koH(pimeHmiitHOCTI iHGOpMarii. [lpum BimMoOBI Takoi ocoOu TPUITHATH
3a3HAa4YCHI 3aXOAHM BJIACHUK KOMEpIIHHOI Ta€MHWII, BIpaBi BHMarata y
CyZIOBOMY TIOPSIJIKY 3aXMCTy CBOiX IpaB (momatok A)'.

BapTto 3a3HaunTH, 1m0 B CT. 15 aBTOPCHKOTO MPOEKTY BKA3aHO, IO Aii
1I0/I0 OXOPOHU KOMepIiiHOT TaeMHuLi 1pu npoBeneHHi ATO abo GoiioBux
JisIX, a TAKOXK IIiJT Yac HIIUX CIeHiaTbHUX OTepallisx, BIaCHUK KOMEPIiifHOT
TaEMHHUIIl HA BJIACHUN pPO3CYyH, aje B MeEXax 3aKOHOJABCTBA Y KpalHH
BUpiNIye, sKi il NOTPIOHO TPOBOJUTH IIONO OXOPOHH KOMEpLiHOT
taemMHALl. OOOB’S30K y CIpHAHHI CyO0’€KTaM TOCIOJapIOBaHHS, IIOJO
O0XOpOHM KoMepLiitHoi TaeMHuII npH npoBenerHi ATO abo 6oifoBux nisix, a
TaKOX IHIIUX CIEliaJbHUX OIepalisxX Mokianaersess Ha CiyxOy Oesmnekn
VYkpaiHu Ta iHIII NTPaBOOXOPOHHI OpraHM YKpaiHW. Y pasi 3amoJisHHS
cy0’eKTy TOCHOJapIOBaHHs 30HMTKIB NUIIXOM BHUTOKY iH(opMamii, mo

! Kpapuenko O.M. AIMiHiCTPaTUBHO-TIPABOBi 3acai¥i OXOPOHM KOMEpIiHHOT TacMHHIII B
Vkpaini: auc. ... kaua. ropu. Hayk: 12.00.07. Kuis, 2019. 253 c.
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CTAHOBUTHh KOMEpIIIHHY TAEMHUINI0O 3 OpTaHiB, sKi YIOBHOBa)XCHI
3MIACHIOBATH TI€BHI Jii, IMOJO0 OXOPOHM KOMEpILIHHOI TaeMHHII IIpU
npoBeaeHHI ATO a60 00HMOBHX IisX, @ TAKOXK IHIINX CIHEIiaIbHIX OTEePAIisix
30UTKH BilIIKOJOBYIOTHCS BAHHUME OpPraHaMy (ToaaToK A)2.

ABTOp BBa)Kae 3a MOTPIOHE BU3HAYMTH MOJMIIMBHIA MakeT MOPTpeTa
«bizHeC—  mmHUTryHa»(KOMEpIIIfHOTO,  eKOHOMIYHOTO,  IPOMHCIIOBOTO
LIMUTYHA) (IUB.TaOINII0 HIDKYE).

MakeT NOPTpPeTa MOKJIHBOr0«0i3HeC-IIMUTYHA

1. IIpame «biznec-wnuzyncmeoy. lle ocoda (6i3Hec-IIMUTyH), KA BIAIITyBaIacs
(BHempHiIacsi) B CTPYKTYpY (3aliMae mocaay) IMEeBHOO MiaAnpueMcTBa/6i3HeCy (KOHKypEHTa y
HeBHiH ramysi 6i3Hecy) Ta ronosHe Mae goctyn 1o KTb ta/ado KIb.

D sdeskkskokokok skskok sk sk ke sk skl skeskeok skl skesteoksk skeskeok sokskeskstok skl skeskskoskokskokoskokskokokokoskokokokskokokok

3% sk ok ok ksl skttt otk ok koot stkostotok stk okl skl stttk stk ok dokokok

4 skt skeskok skt sk sk sk skl skeskok skl skesteokosk skeskeok sokskeokoskokskeokosk kil sk skokoskokskokokokoskokokokskokokok

% dskskkkkokkkok skok sk sk sk sk skokskokkokkokokolok skskosk sk skskskskokokokokokokokokokokskskskskskoskokokokokokokokokokokokokok

[Elakiaioioioiobalobabaloblolobobobbobobobobolobabalalalalaboboboabbobobobaiobobaiabobalobobolobobbobabobobobotababobabob ol bl

7 Ak sk ok sk skl sttt skt stk ok kool skt stkosfotok ok okl kol stk soksfok ok dokokok

8. Bepoysanna azenmypu. BepOyBanns «Oi3HEC-IIMUTYHOM areHTa/areHTKH (IEBHOTO
npaniBHEKa (ipMu/Gi3Hecy KOHKypeHTa, sikuit Mae noctyn 1o KTb ta/a6o KIb, Ha rutatHii
9H {HIIUX OCHOBaX (HAIPHKIA KOMIpOMaTi)). BepOyBaHHIO MOXYTh IiUIsTaTH yci
CHiBpOOITHUKH/TIPAIIiBHUKY TIEBHOTO Oi3HeCy (HABITh MPHOUPATBHHII i IXOAUTB, SIKIIO
Mae JOCTyI JI0 mpuMimieHs Je mupkymoe KTh ta/a6o KIB), okpiM neprmx oci6
GbipMu/mianpreEMCTBa, SKi MOXKYTh OyTH BIIaCHUKAaMH/CITiBBITACHUKAMH BiJIIIOBITHOTO
Oi3Hecy.

CaMOXHCT CBOTO IpaBa iHTEJIEKTYyaJIbHOI BIIACHOCTI HAa KOMEpIiHHY
TAEMHHIIO HAacaMIIepe]] MOoJIATae B MIPaBOBiH OXOPOHI Ta HAJIHHOMY 3aXHCTi
KTB Biz HenmpaBOMipHHMX MNOCSTaHb Ta IHIIMX CY4YacHHX 3arpo3. AHaii3
3aKOHOaBuO1 0a3u y cepi BiAMOBIAaIBHOCTI 32 HenpaBoMipHi il om0 KT,
CBIUMTH TNPO MaTepiajbHy BiANOBINANBHICT 3a Taki 37M0YMHA. Tomy
Haiimepie, O6i3HEC caM MOBHHEH moadatw mpo oxopoHy/3axuct cBoei KTh
ta/abo KIb Bix cydacHMX 3arpo3, BUKOPHUCTOBYIOUH TIE€BHI 3aXOAW/METOAM
OXOpOHM M 3axucTy BKazaHoi iHQoOpMalii 3 OOMEXKEHHM JOCTYIIOM
(xomepuiiiHO WiHHOI iH(popManii 1uis Oi3Hecy).

2 KpaBuenko O.M. AIMiHiCTpaTHBHO-TIPaBOBi 3acay OXOPOHH KOMEPIIitHOi Ta€EMHHII B
Vkpaini: auc. ... kauj. ropua. Hayk: 12.00.07. Kuis, 2019. 253 c.
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JI1s BIOPSIKOBAHOTO aHAJi3y Ta KOMIIAKTHOTO ITOPIBHSAHHS, a TaKOX
MPUHHATTA pilleHs (KPUTUYHOTO MHCIECHHS), aBTOPOM 3allpONOHOBaHA
mopiBH:sUTbHA TaOmwIs 3 oxoponun/3axucty KTh ta/a6o KIb meBHOrO Oi3HECY
(MB. TAOIUITIO HIKYE).

IopiBHaAbHA Ta0auUA 1J151 3a0e3MeYeHHs 0XOPOHH/3aXUCTY KTO
Ta/a00 Ki0 Ha miANpUeEMCTBI

O0’€KT OXOPOHH/3aXUCTY Bioomocmi ma/abo danni, wo micmsime
oizHecy xomepyitiny yinnicmo (KT ma/abo KIb)
Cy0’€KT 0XOPOHM/3aXUCTY Bnacnuxu/cnigenacnuku 6isnecy, akyionepu,
oi3Hecy cmekxondepu ma i.

OcHoBHa MeTa oxoponu/3axucry KTh 3abe3neuenns KoHKypeHmHOI nepesacit
Ta/a6o KIb biznecy Ha puHKy (Ompumans. npubymxy)

she sk sk ok sk sk st sk sk sk sk sk skeskesk sk sk sk skoskokokokok skkokokok ok

s ke sk sk st st st sfe ek sk sk st s sfeske sk sk sk sk sk skoskoskok skoskoskokokok

s ke sk sk st st st sfe ek sk sk sk sk sfeske sk sk sk sk sk skskoskok skoskoskokokosk

Hecanxyionosanuti docmyn ma/ab6o sumix

OcHoBHi 3arpo3u s 6izHecy mamepianie nio epugom «KTE ma/abo
110710 3a0e3MeYeHHsI 0XOPOHU/3aXHCTY KIBy, bisnec wnueyncmeo (komepyitine,
KTB Ta/a6o KIB npomuciose, eKOHOMIUHe WNUSYHCMBO0),

cmuxitni wxa, 6otiosi il (siina) ma in.
ok kR o o R o R R o ok R R

Momo KTb Ta/abo KIb, sxa nupkymoe B Cy0 €KTax BIaTHHX
MOBHOBA)KCHb, KOHTPOJIOIOYMX Ta MPABOOXOPOHHHX OpraHax, aBTOPOM
3alpPOMOHOBAHO BIJHECTH TaKy iH(POpMAIi0 3 OOMEXEHHM IOCTYIIOM IO
ciryx60Boi iHhopmartii (mms 36epesxxenns KTh Ta/a6o KIb Bin Butoky, Ta/abo
BTPATH UM IHIIHX 3aTP0O33aX).

ABTOp BBaXKae, 110 B CyYaCHUX YKPATHCHKHX peatlisx (30KpeMa, B yMOBax
0oiioBUX [iil) Gi3HEC MOBHHEH CAMOCTIHHO MOM0ATH PO OXOPOHY / 3aXHUCT
cBoei KT ta/abo KIb Bix cywacHuX 3arpo3, 3BICHO, BHKOPHUCTOBYIOUH
pi3HOMaHITHI HOBiTHI 3axoau oxoponu i 3axucty KT rta/abo KIb. binbuie
TOTO, 3alPONOHOBAHO CHUCTEMY HOBITHIX 3ax0fiB oxopoHH H 3axucty KT
ta/abo KIB, sika 0XOIuTioe paBoBi, OpraHizaiiHi, TEXHIUHI Ta HII acIeKTH
OXOpOHH BKa3aHoi iHpopmailii (Oue. madauui-incmpykuii Ne 2—-3 nuorcue).

196



Tabmung-iHcTpyKIist Ne 2
CucrteMma 3ax04iB 0X0poHH ii 3axucty komepuiiinoi Taemuuni (KT)
Ta/a60 koHpineHuiiinol ingopmanii 6iznecy (KIB) B YkpaiHi

HopmaTusBHo-

IHmi 3akoHHi

. Opranizaniiini TexuiuHi 3ax0an AHamiTHaHMi
NpaBoBi 3aX0AH 3aX0AH OXOPOHH | .
3axoau 3axucry  [3axucry KT Bigaia
oxoponn KT KT ra/aéo KIB Ta/abo KIb Ta saxucty KT Oe3nexu OizHec,
Ta/abo KIB Ta/a6o KIB y
SiTa;ryI:eMCTBa ( CTBOpEHHS CTBOpEHHS
ﬂKZ([)Mp BKas }OTZ MPOIYCKHOTO TEXHIYHOTO CtBopenHst AmnaniTnuHe
M YIOTE, pexumy, e BiJUTiTy Oe3meku  [Bimminy «bi3Hec- |0OpoOseHHs Beiel
11O 3aIPOBAIKEHO N p o
uupkymoe KT KT PO3BiAKI 3i0paHoi iHdpopmanii
PEXKUM OXOPOHU
Ta/abo KIb Ta/abo KIb
KT ra/a6o KIB)
3axomu
[pencraBnenns
3a0e3neueHHs :
K o ; KepiBHUITBY
OJIEKTUBHHUH Bizeocrocrepe- Gisaecy
ZIOTOBIp (y AKOMY KCHHAM, «aHATI THYHHX
HPOINUCYIOTh CHT'HAJI3ali€l0 . .
Pexum p MomiTopuHr BHCHOBKIB
HpaBuiIa Ta IHIIUMHI . . .
ohopMIIeHHS BIAAKPHUTOL i mpaKTHYHMX
HCPOSTOJIOLICHHS nonycky g0 KT CyHacHIMi indopmariii mpo  |pexomeHaawiii».
KT ra/a6o KIb TIYCKY TEXHIYHUMHU P ' p P
ta/ado KIb KOHKYPEHTIB y TOMY YMCII JUIst
Ta HPHCTPOSIMU
° . . : BIOCKOHAJICHHS
BIANOBITAJIBHICTD pUMILICHB 3XO/TiB OXOPOHH
3a TX HOPYILEHH) i OyniBens, i 3axucry K%"
ne nupkymoe KT
"alaGo KIB Ta/abo KIb
Cucrema Ge3nexn
3 ycimMa
Tlonoxxenns npo TEXHIMHIMH
p IIpyIailaMu THmi 3aKoHH1
KT a6o KIb Ta Pexxum noctymy - -
Jutst Oy iBeb, Metonu OisHec-  |Inmre
npaBuia i 110 KT 1a/a6o KIb - K
G ne mictutbed KT |po3Biaku
30epeKeHHS "a/aGo KIE
s
3 METOIO 3aXUCTY
Big TBIIT
Honoxkers 1po EnexkrpoMarHitHe
JI03BIJIBHY CHCTEMY expaHyBamHH:
JIOCTYITy Pexumuo- OHMIIIICHE, CtBopenHst
BHKOHABIIiB CEeKPETHHH BiyIin PHMILLCHE, Bimaimy
. nie mictutses KT h
J10 TOKYMEHTIB 6e3nexu KT Ta/abo . «0izHec-
g o ta/abo KI 6i3uecy, .
1 BitoMocTeit, KIb KOHTPPO3BiAKI

o craHoBysaTs KT

JUTS 3aXHCTY

Ta/aGo KIB sia THII

CreuianbHi CTBOpEHHS
Hakas npo pexum  |mepeBipku HAZIHHOT CHOTOME |p iy Giamec-
poGotu HpaLiBHUKIB 3aXHCTY HIYVHCTE
npaiiBHHUKIB (30Kkpema i Ha KOMIT FOTEepHOT Ta 6i3iec— Y
i3 JIaHMMH, 1110 nosnirpadi), TEXHIKH Ta MEPEK, 03B
craHoBiaTh KT 110 6e3nocepeHbo |ae uupkymoe KT IIZOHK HueHTiB
Ta/abo KIb npaigioroTs 13 KT |ta/a6o KIb, s yp

ta/abo KIb 3axucty Big THII
IHIIi HOpMATHBHO- . . P Tpotunis

. 11 3axoan 11 TexHiuHI TEXHIYHOMY

TPaBOBi 3aX0(H KT 6i
oxopomm KT 3aXHCTY 3aX0/IH 3aXHCTY i3HEeC-
ra/a6o KIB ta/abo KIb KT ra/abo KIb LIIUTYHCTBY Ta

1H.
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Tabmung-iHcTpykiist Ne 3
CucrteMa 3axucTy KoMepuiiiHoi TaemHuLi 6i3Hecy (KT0) Ta/abo

KoH(pigeHuiiinoi ingopmaunii 6izHecy (ki6) Ha migmpUeMCcTBI/06’€KTi
MPABOBHIA 3AXHCT
Hopwmarugro-npaBose 3a6e3neyentst 3axucty KTh ta/abo KIb Ha BHYTpilIHEOBIIOMUYOMY
(KOpIOpaTUBHOMY) PiBHI, /IO SIKOTO aBTOp BBAYKA€ 3a JIOLIBHE BiIHECTH: ) 3aKPIIUICHHS y
KOPIIOpaTUBHIX YIIPaB/IiHCHKUX aKTaxX IIpaBa MeBHOro Oi3Hecy Ha BonoaiHHs Ta 3axuct KTb ta/abo
KIb; 6) BcTaHOBJICHHS BIACHHKOM/KEPIBHUKOM Oi3HECY MEpestiKy BiIOMOCTEH, sIKi HiUIraoTh
3axucty six KTb ta/a6o KIb; B) 3atBepmKenns TuroBoro nonoxeHss po KTb ta/ado KIb; r)
PO3po0IIeHHs IHCTPYKIIIT 3 OpraHizarii podoTH 3 JOKyMeHTaMH, 1o MicTsts [ 'pud cexperrocti KTh
Ta/a6o KIb; r) BpaxyBaHH:; B THIIOBOMY TPYAOBOMY JIOTOBOPI (KOHTPAKTI) YMOB LIOZIO
neposromomensst KTh ta/abo KIb, un inmmoi komepiinao ninHoi iHdopmanii CKI npariiBHIKOM
(HaBITH Ha [IeBHUI TEPMiH ITiCJI 3BUIbHEHHS NpalliBHUKA); /1) Ta iH.

Jo3BinbHa cucrema

1. Pexxum opopmitennst gomycky mo indopmarii, uio cranoButs KTB Ta/a6o KIb

2. Pexxum poctyny 1o Matepiaiis/ iHdopmaiiii, o cranoButh KTB ta/abo KIb

P.S. O60B’s3xk0Be NPOXOJLKEHHS noJirpady (mepes JOCTyNoM, a TAKOXK 4epe3 IEeBHUN
nepiof, sikuit Oy e BCTAHOBIICHO) TSl BCiX criBpoOiTHUKIB (okpim BiacuukiB KTB ta/a6o
KIb 4nm inmoi CKI), sixi MaroTs goctyn xo Matepiaiis/indopmanii mig «I'pudom KTB ta/abo
KIB», a6o inmoi komepuiitHo nixHoi iHGopmamii CKI.

TEXHIYHMI 3AXUACT KTB Ta/aéo KIB

(inmmi acnexTn oxoponn/3axucty KTB Ta/aéo KIB)

30BHINIHA/BHY TpilIHs (i3uuHa 0XOpoHa/3axucT 00 ekty ne mictuthes KTH Ta/ado KIB
Texuiuni 3acobu 3axucty 06’ekra ae Mictutbesi KTB Ta/a6o KIB cTaHOBISTS, SIK-OT:
CHUTHAJI3allisl, eKpaHyBaHHs (CIIewiaibHi 6ap’epy 3 MarHITHAX MaTepiaiiB ULt 3ao0iraHHs
BHUTOKY BHIIPOMiHIOBAaHHS CHTHAITy Ha30BHi), iHKEHEPHO-TEXHIYHI 3ac00H Ta
MporpamMyBaHHs KOMIT IOTEPHOT TEXHIKU (AHTUBIPYCH), KOMIT'IOTEPHA TEXHiIKa 000B’I3KOBO
He TIOBMHHA Oy TH MiJKITIOUEHa JI0 iHTepHeTy (BHYTPIllIHSA Mepeska), Ta iH.

Oprani3aris crenialbHOro IPUMIIIEHHS Ta HIINX aCHEKTiB 3aXUCTY NMPUMILICHHS 1e
mictuteest KTB ta/a6o KIb

3acTocyBaHHS NPOPIIAKTHYHUX METOAiB/3aX04iB ISl NPOPITAKTHKH MOKJINBUX
PU3HKIB BUTOKY cexpeTHOi komepuiiinoi ingopmaunii (CKI) (KTb Ta/ato KIB)

Inmi 3akoHHI 3axom/MeTon oxoporn/3axucty KTB Ta/abo KIb, sx-ot: 3acTocyBanHs
KOHKYPEHTHOT KOHTPPO3BIJIKH, Ta iH.

Cexkperna komepuiitHa ingopmanisi (CKI) — e komepiiiiiHo miHHa
iHbopMaris 1u1st Oi3Hecy, sKa BXKE € CEKPETHO KOMEPIIHHOI0 iH(hOpMAaIli€to
CKI, ane me He Oyna Bignecena nmo I'pudy KTB Tta/abo KIb, Ta HE €
KomepiiitanMu cexpetamu 6i3uecy KCb.

[lincymoBytoun cTaH 3a0e3MeUeHHs OXOPOHH/3aXUCTy KOMEPIIHHOI
TaeMHHUILI Oi3Hecy Ta/abo koH¢imeHuiHOI iHpopMamnii 6i3Hecy B YKpaiHi,
aBTOp BB@Xa€ 3a JIOUUIBHE VIS BIOCKOHAJICHHS HOPMaTHBHO-TIPaBOBOTO
3abe3neuenHs 3axoziB oxoponn KTb ta/a6o KIb npuitnsatu 3akon Ykpainu
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«IIpo KOMepIliiHy TaeMHHWIIO», Ha KIITANT TPOEKTY 3aKOHy YKpaiHu
3aIPOIIOHOBAHOTO aBTOpoM (c. 18-32%).

Juis moKmamHImoro O3HAWOMIICHHSA i3 yciMa MpOIO3UIISIMH aBTOpa y
ctepi cydacHOro 3a0€3MEUYCHHS OXOPOHH/3aXHCTy KOMEPIIIHOT TaeMHHII
O0i3Hecy Ta/abo  KoHOQimeHmiitHOI iH(GopMmamii ©Oi3Hecy, mOTPiOHO/
PEKOMEHZOBAaHO TMepelTH [0 TepeliKy HayKOBHX IIpamb B PO3ZiTi
«JTiteparypan*.

2. lokTprHaIbHe 3a0e3ne4eHHs] Ta KOHLENTYaIbHO-TPAKCe0JIOTiTHUI
niaxia y 3a0e3neveHHi 0XopoHH KoMepuiiiHOI TaemHu1i Oi3Hecy Ta/a0o0
KoH(pineHuiiinoi ingopmanii 6i3Hecy B Ykpaini

Hns JOKTPUHAJIBHOTO 3a0e3nedeHHs Ta KOHLIENTYaJIbHO-
MIPAaKCEOJIOTIYHOTO MMiX0AYy Y 3a0e3IeueHHI HOBaIliii B 0XOPOHI KOMEPIIiitHO1
TaeMHHUII Oi3Hecy Ta/abo KoH(GIeHIIHHOI iHpopMamii O6i3Hecy B YKpaiHi,
aBTOPOM 3aIIPOIIOHOBAHI HOBI CydYacHi IOHATTS Ta yJOCKOHAJICHHS HasBHUX
TEepMiHiB, 0a OinbIne, pO3TIAHYTO iHIN acCIeKTH CPEepH OXOPOHH/3aXHUCTY
iHpopMaii 3 00MeKeHIM JOCTYIIOM B YKpaiHi, IK-OT:

1. Excnepr i3 3a0e3neyeHHs 3axoaiB/MeroaiB oxoponu/3axucrty KTh
Ta/a60 KIB — 1e daxiBenp/mpodecionan i3 3abe3nedeHHs 3aX0/1iB/METOIIB
oxoponu/zaxucty KTb Ta/abo KIb Ha neBHomy mignpuemcTBi/dipmi
(koprmiopaiiii), a TAKOX BiH MOXKE BHUCTYIATH SIK CIEIIaNiCT/KOHCYJILTAHT Ta
KPH30BHI MEHEMIKep y 3a0e3NeueHH] JAIarHOCTHKH CTaHy OXOPOHM/3aXUCTy
KTBb ta/a6o KIb neBHoro 6i3Hecy (3a motpedn). Lleli BucokokBasidikoBaHun
npodecioHas MOBHHEH BOJIOAITH CIICIiaIbHUMH 3HAHHSIMH, a OCOOJIHMBO
JOCBIZIOM (TCOPETUYHUM, EMITIpHYHUM) B 3a0€3ICUCHHI OXOPOHH/3aXUCTY
KTb Tta/abo KIb wHe menme HiX sk 8—15 pokiB y miii cdepi. Excnept 3
3abe3neueHHs 3axofiB/mMeromiB oxoponw/3axucty KTb Tta/abo KIb
3aJTy4a€eThCsl U1 TPOBECHHS JIOCHIPKCHHS/aHalI3y CTaHy OXOPOHH/3aXHCTY
KTb Ta/ato KIb ma miampuemcTsi (pipmi, Kopropariii), a mOTIiM y HaJaHHI
BIJIMOBIMHUX OO €KTMBHUX  BHUCHOBKIB(KOHCYJbTAIil) ISl YCYHEHHS
HeNoJIKIB, Ta iHIMX acrekTiB B oxoponi/3axucti KTH Ta/ado KIb (Big
3arpo3d BUTOKY/BTpaTH, OI3HEC-IIMHUIYHCTBA, YH IHIIKX HEAONIKIB B
oxoponi/3axucti KTBb ta/abo KIb Ha mneBHomy migmpuemctBi(hipmi,
KOpIopariir)).

2. Komepuiiina taemanus (KT) — ne xomepriiiHo 1iHHa iH(pOpMaIis;
Ccy0’€KT TOCIOJApIOBaHHA € BIACHHKOM TEXHIYHOI, OpTraHi3aIiitHO1
iHpopmanii abo immmx KC, Mae mnpaBo Ha 3axHCT BiJl HE3aKOHHOTO
BUKOPHCTaHHS 1i€l iHpopMaii TpeTiMu ocobamu 3a yMOB, 110 11 iHopMaris

3 Kpapuenko O. M. OxopoHa KOMepIiitHOT TaeMHHIIi Ta KoH]iaentiinoi indopmarii 6i3Hecy
B YKpaiHi: Hayk.-memoo. nocib. ona 6iznecy. Kuis, 2025. 275 ¢. DOI: 10.52058/22-02-2025
4 Jliteparypa: 1-80.
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CTaHOBHUTH KOMEPIIIMHY I[IHHICTH y 3B’ 513Ky 3 THM, III0 BOHA HE BiJJOMa TPETIiM
ocobaM ¥ iHmI 0cobW HE MAarTh IO Hel BUIBHOTO MOCTYIy Ha 3aKOHHHX
TiZcTaBaX, a BIACHUK iH(popMarii BXKIBa€ HAJIC)KHNUX 3aXOIB [UIA ii 3aXHCTY.

3. Komepuiiina taemuuns 6Oiznecy (KTB) — me xomepmiitHO miHHa
iHpopmanis s OizHecy (koMmepiiitHa iH(popmarist Oi3Hecy, siKa HaJCKUThH
oMy Ha 3aKOHHHX TiAcTaBax), KoH(pimeHmiiHa iH(opMaris OizHecy,
KOMEpLiifHI CEeKpeTH, 1HIIa HiHHA iHpopMallis Ui Oi3Hecy, sKa B pa3i BTpaTH,
BUTOKY a00 1HIIMX HE3aKOHHUX JIiif 11010 Takoi iH(opMallii MoKke HETaTUBHO
BIUIMHYTH Ha npuOyTOK 0i3Hecy, Tomy KTB nortpedye HaniliHOT oXxopoHH i
3aXHCTY.

4. Komepuiiini cexpern (KC) — ne indopmariis, sika Mae KOMepUilHYy
LWiHHICTh y cdepl Oi3Hecy (cy0’ekTa TroCIOJaplOBaHHS, MiINPUEMCTBA,
yCTaHOBH 200 OpraHi3allii) Ta CTOCy€eThCS KOHKPETHOTO CEKPeTy (TEXHITHOTO,
BHPOOHHUYOTO, OpraHizamiifHoro abo ixmoro) mignpuemcrsa. CykymHicts KC
— e komepuiitaa Taemans (KT).

5. Cexperna xkomepuiiina ingopmanis (CKI) — me xomepuiiiHO miHHA
iHpopMais 1 Oi3Hecy, sSKa BXKE € CCKPETHOI0 KOMEPIIfHOI0 iH(popMaIiiero
CKI, ane me ne Oyma BigHeceHa no ['pupy KTB Ta/abo KIB, Ta HE €
komepuiiiHumu cexperamu 6i3necy KCb.

6. Komepuiiina indopmamia 0i3Hecy — 1¢ KOMEpIHHO IiHHA
iHpopMaris s Oi3Hecy, ska B HAMONMKYIi NEpCHEeKTHBI MOXE CTaTh
KOMEpLIHHUM CEKPETOM, KOMEPIIHHOIO TAEMHHLEIO Ta/a00 KOH(IAEHIIHHOI0
iHpopMmariiero 6i3Hecy (11 BTpara, BUTOK abo0 iHIII HE3aKOHHI Jii 1010 Takol
iH(pOpMaii MOXKYTh HETATUBHO BIUIMHYTH Ha MPHOYTOK Oi3HECY).

7. Komepuiiini 6i3Hec-imei — e KoMepiifHO MiHHI BiIOMOCTI/TNIaHA TS
Oi3Hecy (koMmepuiiiHi/ekoHOMIUHI imei mus Oi3Hecy, miHHa Oi3Hec-
iH(pOpMaIis, TeXHOJIOTIYHI/TeXHIYHI 11el/TUIaHu 1 T. A.), KI Y MepCHeKTHBI
MoxyTh cratid KTB ta/abo KIb.

8. Kondinenniitna indopmanis (KI) — e inpopmamis, y ToMy 9mci
CIMEiHI CEeKpETH, TOCTYII 0 IKOi 00MexeHO (Hi3nyHOIO (Ta/ado0 IOPHUIUIHO0)
0co00I0 Ta SKa MOXE IOMIMPIOBAaTHCA y BU3HAUEHOMY IOPAAKY 3a ii
Oa)xaHHSM BIAMOBIIHO 10 epeadadyeHnx Hel YMOB.

9. BpaxoByrouu 3rajiKy B 3akoHOJaB4oMy Bu3HadeHHi KI npo opuaudany
oco0y, TNEBHHUI Oi3HEC MOXKE CEKPEeTUTH CBOI KOMEpLIHO MLiHHY
inpopmanito mig rpupom «KI» Tta/abo «KT». Came TomMy motpibHO
posmexyBaru MoHATTS «KI mpo ¢ismuny ocody» Ta «KI 6iznecy» s
YJIOCKOHAJICHHSI TOHATIHHO-KaTeropiaibHOrO amapary 3akoHOAaB4ol 0asu
VYkpainu Ta cpopMyITIOBATH TaK:

a) koH(inenuniiina indopmania npo d¢isuuny ocody (KI) — ne
iHpopMmanis, y TOMy 4YuCIi CiIMEHHI CEKpeTH, NOCTYH 10 SIKOi 0OMEKEeHO
($hi3nuHOI0 0C000I0 Ta KA MOKE MOIIUPIOBATUCS Y BU3HAUSHOMY TMOPSIKY 32
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il OGakaHHAM BiIIOBITHO N0 TIepen0adyeHUX HEK YMOB (TIEpCOHABHI JaHi,
Micre poOOTH, CKiaj ciM’i, AijloBa permyTaris Ta iHma iHdopMaris mpo
¢izmuny ocoOy). IlepconanpHi maHi mpo (Gi3muHY 0COO0Y OXOPOHSIOTHCS
BignoBigHO 10 3V «IIpo 3axucT mepcoHATBHUX JaHUXY,

0) xondinenuiiina indopmanis 6iznecy (KIb) — 11e komepIriiiHo iHHA
iHpopmanis s Oi3Hecy (Cy0’€KTa TOCIIOAApIOBaHHA, IIiJIPHEMCTBA,
ycraHoBH a0o oprasizauii), ska B pasi i BHTOKY, BTpPAaTH YU I1HIIMX
He3akoHHUX i 1070 KIb Moke HeraTuBHO BILTHHYTH Ha MPUOYTOK Oi3HECY.

Ot1xe, 3ampoOBa/KEHO AaBTOPCHKY KOHLEMLIID Ta IOHATTS/TEPMIH
«koH(pinenuiiitna ingopmania 6isnecy» (KIB). [le aBrop po3poOuB Ta
OOIpyHTYBaB JIOUUIBHICTH  PO3MEXYBAaHHS IOHATh  «KOH(iZeHIiiHa
iHpopMariis 6i3Hecy» Ta «koH(iAeH iiHa iHpopMalis Mpo Gi3HYHY 0CO0Y».
OcHogna cymo 3anpoeaoiceHHs KOHYenmyaibHo H08020 NOHAMMA/MEPMIHa
«KOHGhiOenyitina iHghopmayis obisnecy KIb» nouszae, AK-
Om: NOHAMMA/MEPMIH  3ANPOBAOHCYEMBC 0N NO3HAYEHHS 0COOIUB020
peodcumy iHgpopmayii 3 06medceHUM OOCMYNOM, AKA HALeHCUums OisHecy, ae
He 3a6xcou nionadae nio KiacuuHe BUSHAYEHHS KOMepYitiHoi maemHuyi
oisnecy (KTB).

10. Cekpern 6i3Hecy — 1e cekperHa iH(opmallis Oi3Hecy, sika Mae
LWIHHICTE 111 Oi3HECY, SAK-OT: Oi3HeC-TUIaHH, CTPATETivHI Ta TAKTHUYHI I
Oi3HeCcy, TEXHIKO-€KOHOMIYHUII pO3BHTOK Oi3Hecy, KOHCTPYKTOPCBHKO-
TEXHOJIOTIYHUI i HAYKOBHI MOTEHIIa] O13HeCy, 1HIII Oi3HeC-TUTaHH.

11. Komepuiiini cexkperu 0i3Hecy — Ii¢ KOMEpIIiHO-CEKpETHA
iHpopMalis, sKa CTAHOBHTh KOMEpIIHHY MIHHICT IJs Oi3HECy Ta Hamae
repeBaru HaJl KOHKypeHTaMH1 IS MOJajbIIoro pO3BHTKY M NMPHOYTKOBOCTI
CBOE€1 Oi3HEC-KOMITaHil.

12. Cexperni 0i3Hec-maHHi — II¢ EKOHOMIYHO/KOMEpIIHHO IliHHA
iHpopMmamiss s Oi3Hecy, Ky ~ peTeNhbHO  aHANI3yIOTh  IEBHI
criemianicTr/mpodecionanu y mii cdepi, mcas 90ro poOsisiTh BUCHOBKH Ta
NPUIMalOTh MEBHI PILICHHS, SK-OT: MPUUHSATTS CTPATETiYHUX PilleHb IS
MOKpAIIeHHsT po0oTH Oi3HeCy; MiABUIINCHHS MPUOYTKOBOCTI KOMIIAHIT;
3M00yTTSI SKOHOMIYHUX/KOMEpLIHHMX IiepeBar HaJ KOHKYpPEHTaMu;
NPUIHATTS BaXJIMBUX PILIEHb Ul 3MEHIICHHS PH3MKIB/3arpo3 (BTpatu
npuOyTKiB Ta iH.) U1 Oi3Hecy.

13. T'eHe3uc Ta cuHepris komepuiliHux/6i3Hec imeii — 1e mporec
MOUIYKY/TBOPEHHS ~KOMEpIiHHO wiHHMX imedt (iHpopmarmii), ska y
nepcriektBi Moxe cratn/0yti KTb ta/abo KIb.

14. llpuauunu 6i3Hec Teopii mpo 3axuct KTB Ta/ago KIb — e ocHoBHI
(dyHnaMeHTanbHI 3acalyl IUIAaHYBaHHS, Ha SKUX OyIyeTbcs eMIlipuyHa
(mpaktuuna) cucrema 3axucty KTb Ta/ado KIb Ha mianpuemcTsi.
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15. Benumapkinr y 3a0e3nedenHi oxoponum KT Ta/ado KIb — me
MHCTELTBO 3aCTOCYBaHHS HaMKpalWx HOBITHIX 3aXOXiB / METOHIB ¥y
3abe3neueHHi oxoponu i 3axucty KT ta/abo KIb Bix cydacHmx 3arpo3 Ta
IHIIINX TTOCSATAHb.

16. Peimxunipunr y 3ad6e3meuenHi 0esmexun KT Ta/a6o KIb — me
MaHCTepHICTh BHKOPHCTOBYBATH HAasBHHU JTOCBiX y 3abe3medeHHI Oe3nexn
KT Ta/abo KIb, a Takox 31aTHICTh BUBeCTH 0X0poHy i 3axuct KT Ta/ado KIb
Ha HOBUH sIKiCHUH piBeHb, 3pooutn oxopoHy KT ta/ado KIb edextuHimoro,
KOHKYPCHTHIIIIOK0 Ha pUHKY B 3a0e3medenHi Oesmexku KT Ta/abo KIB,
KapIMHAIGHO 3MIHMTH TNPHHIMIM 3a0e3nedyeHHs Oesneku Oi3Hecy BiX
CyYacHHX 3arpo3, a TaK0X IHIIHMX MOCSATaHb.

17. HaykoBa po3Bigka (HP) — 11e HaykoBa JisUTbHICTb JIFOJJUHH 200 rPyIH
JIOZIeH, cripsMOBaHa Ha IOIIYK HOBOTO (MaTepiallbHOTO, HEMATEPialbHOTI0),
MPOBEICHHA HAayKOBHX [OCTI[DKCHb Yy NEBHIA Taly3i HayKW, aHami3 i
CHCTEMATH3AaIliI0 Pe3YIIbTATIB PO3BIIKH Y BUIIISI TEOPil, TIMOTE3, HAYKOBUX
nopoOkiB Tomo. Pesynmerat HP mimnsararoTs omyOIikyBaHHIO Ta 3aXUCTY B
CKJani qucepTamiii, MoHOrpadil, HAYKOBUX CTaTed, Te3 AOMOBiIeH, iHIINX
HAYKOBHUX JOPOOKIB.

18. CamoxmcT — I1[¢ BTUICHHS Ta peaiizaiis CBOiX 37i0HOcTell abo
TayaHTiB. MOXKJIMBHN CaMOXHUCT CBOTO MpaBa iHTENEKTyaJbHOI BIACHOCTI, a
came komepuiiiHoi Taemuuii (KT) sk 00’ekra mpaBa iHTEJEKTyalbHOT
BJIACHOCTI.

19. Ha nymKy aBTOpa, MOHATTS «OXOPOHA» Ta «3aXHCT» NMOTPEOYIOTH
PO3Me:KyBaHHS, a caMe:

1) oxopoHa — 11e mupIIe TOHATTS, HiX 3aXHCT (HapuKiIaa, MiHICTEpCTBO
OXOpPOHHU 3IIOpOB’sT YKpaiHH), SKE OXOIUTIOE Pi3HI BHIU 3aXHCTy, TaKi sK
TEeXHIYHUH, FOPUANIHAN Ta iH. (Hampukmazn, oxopoHa KT Tta/abo KIb Ha
MiATPUEMCTBI TIepenoavyae IOpUIUIHUH, QiI3HIHAN Ta TEXHITHUH);

2) 3aXMCT Ma€ BY3bKYy HalpaBJEHICTh 1 CTOCYETHCS KOHKPETHOTO BHIY
3aXUCTY, HAMPUKIIA: TEXHIYHUHN 3aXKCT; (PI3UYHMI 3aXUCT; 3aXHCT CBOIX MPaB y
Cy/1i; 3aXHUCT IpaB, CBOOO]] Ta 3aKOHHHX IHTEPECIB TPOMAJISIH 1 FOPUIMYHHUX 0Ci0
JIePIKaBOI0; 3aXKCT iH(OPMAIIii 3 OOMEKEHHUM JOCTYIIOM Ta iH.

20. Biznec-mmuryncteo (BIII) — 1ie orpumanus indopmaiii, sika Mae
KOMEpIHY MIHHICTh I Oi3HEeC-AisUTbHOCTI (GipMu abo iHIIOTO Cy0’eKTa
TOCHOJapIOBaHHS Ta Hajgae mepeBaru y cdepi Oi3HeCy Haa KOHKYPEHTaMH,
LIJSIXOM BHUKOPHCTaHHS 3a00pOHEHHMX 3aKOHOM MeTojiB. IIpoctimmmu
cnoBamu «bizHec-mmuryncro (BI)» — ne 3100yBanHs iHpopMarii, mo
Mae KOMepIIiiiHy/ eKOHOMIYHY IIHHICTH Uil Oi3Hecy (HaJae repeBard Haj
KOHKYpPEHTaMH) HE3aKOHHUMH (3200pOHEHUMH) METOAaMH.
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21. Texuiune 6iznec-mmuryncrBo (TBII) — e He3akoHHE 30MpaHHS
KOMepIiitHO miHHO1 iHpopMaii Ay Gi3HeCy HMUIIXOM 3HATTA IIi€i iHpopmarii
TBIII 3a 1OTOMOrOO CIEIIAIBHAX TEXHIYHUX 3aCO01B.

22. YV codepi 3abe3neueHAS HOPMATHBHO-TIPABOBOI OXOPOHH MEIUYHOT /
JKapchKOl TAEMHHMIII aBTOPOM 3aIPOIIOHOBAHO TaKe:

a) MeAMYHA TAaEMHHUUA — ¢ TaeMHa iH(popMmalis y cdepi oxopoHH
3JI0pOB’S, JIKapChKi CEKPETH, a TaKOXX KOH(ineHUilHa iHopMais Ta iHIa
iHpOpMaIlis 3 00MEKEHHM JIOCTYIIOM, 3apaxoBaHa J10 MEMYHOI TAEMHHUIII;

0) mikapcbKi cexperu — 1e koHdineHuiitHa iHGopMaLis npo QizuIHUX
oci0 Ta/abo iHmia iHdopMarris, mo crana BijoMa MEIUYHUM MPAIliBHUKAM Ta
IHIIUM 0co0aM y 3B’SI3Ky 3 BUKOHaHHIM HUMH MpoQeciiHuX abo Ciry>KO0BHX
000B’s13KiB, 30Kpema, iH(poOpMaIisl Npo XBOpOOy, MeIuuHEe OOCTEKECHHS,
OIS Ta XHI Pe3yIbTaTH, IHTUMHY W CIMEHHY CTOPOHH XKUTTS TPOMAISIHUHA,
1 sIKy BOHM HE MAalOTh IIpaBa pO3TOJIONIyBAaTH, KpiM HependadueHux
3aKOHOJIaBUMMHM aKTaMH BUIIA]KIB;

B) TEpeNiK MiACTaB Ul PO3TOJOMICHHS MEAWYHOI TaeMHHI Oe3 3roau
MaIfieHTa aBTOPOM PEKOMEHIOBaHO TepepaxyBatd B cT. 39-1 3V «OcHoBu
3aKOHOJaBCTBA YKpaiHM NP0 OXOpPOHY 3I0poB’s». Kpim Toro, aBTop
IIPOIIOHY€ BHECTH mompaBku A0 cT. 40 (meanuHa TaemHuig) 3Y «OCHOBU
3aKOHOJABCTBA YKpaiHU MPO OXOPOHY 3[I0POB’S» TAKOTO 3MICTY:

— MeIUYHA TAEMHHMIS — Li¢ TacMHa iHpopMmauis y cdepi oxopoHH
3JI0pPOB’S, JIKapChKi CEKPETH, a TaKOXX KOH(ineHuiiHa iHdopMalis Ta iHIa
iH(opMaIlis 3 00MEKEHUM JJOCTYIIOM, 3apaxOBaHa 10 MEAUYHOT TAEMHHUII;

— JikapchKi cekpeTu — 1e KoH}ineHMIIHHA iHGOopMaITis mpo Qi3maHIX
ocib Ta/abo iHma iHdopMarris, mo crana BijoMa MEIUYHUM TIpaIliBHUKAM Ta
IHITUM 0co0aM y 3B’SI3Ky 3 BUKOHAHHSIM HAMH MPodeciitHuX abo CIry>k00BHX
000B’s3KiB, 30Kpema, iH(opmaris mpo XBopoOy, MeAWYHE OOCTEKEHHS,
OIS Ta IXHI Pe3yNIbTaTH, IHTUMHY W CIMEHHY CTOPOHH XKUTTS TPOMAJSIHUHA,
1 sKy BOHM HE MalOTh IIpaBa pO3TOJIOUIYBAaTH, KpiM HependadeHux
3aKOHOJIAaBUMMH aKTaMH BUIAJIKIB.

VY pasi BuUKopucTaHHs iH(OpMaLlil, 1110 CTAHOBUTh MEAWYHY TAEMHUILIIO
Ta/abo JKapchKi CEKpeTH, B HAaBYAJIBHOMY MpOLECi, HAYKOBO-IOCIITHIN
po0oTi, y TOMY uMcii y BUnajakax ii myOuikanii y crenianbHii JitepaTypi, Mae
OyTu 3a0e3neueHa aHOHIMHICTh Malli€HTa.

23. Po3BimyBasibHy Ta€EMHUITIO 3apaxyBaTH JIO JE€P’KaBHOI TAEMHHIII 5K
PO3BigyBaJIbHY iH(OpMaLito Ta/abo PO3BiLyBaIbHI CEKPETH.

24. ABTOp HATOJIOIIYE MO0 HEOOXiTHOCTI KOPEsIii (CIiBBiTHOIICHHS)
TAEMHHIII JI0CYJIOBOTO PO3CIiyBaHHA Ta ciyk00Boi iHdopmanii B YkpaiHi,
sIKa TOJIATae B HEoOXimHOCTI cyOmimanii TaeMHOi iHpopMarii, a came yis
3aro0iraHHsl NMOBTOPEHB/IyOJIIOBAaHHSI BKa3aHOi iH(popMarii 3 0OMeXeHHM
JIOCTyTIOM. ABTOp BBaXka€ 3a HEOOXiJHE BiIHECTH TAEMHHIIIO JIOCYJOBOTO
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PO3CIiIyBaHHS 10 CIyk00B01 iH(GopMarii mig rpudom, Ha KINTAIT: CIy)KO0Ba
iHpopMamis JOCYZOBOTO pO3CIHigyBaHHS, Ta/abo JocynoBa ciyx0OoBa
inpopmanis. Ha mymxy aBropa HP, amamiz 3akoHOmaB4oi 6a3u Ykpainu y
ctepi 0XOpPOHH TAEMHUII JOCYJOBOTO PO3CHinyBaHHS (TaeMHOI iH(opMaIrii)
Ta cayx)00B0i iH(QOpMAIIii, CBIAYNTE PO MOXKIUBICTh BiTHECCHHS Ta€MHHIII
JOCYZIOBOTO PO3CIiTyBaHHS A0 CIIy>k00Bo1 iHpopMmarii (mix rpudom), SK-0T:
«cay:k0oBa iHdopmanisi 1ocy10BOro po3ciinyBaHHS» Ta/abo «I0CyH0Ba
cryx6oBa iHdopmanis». BigmoBiiHO 3  BHUKIIOYEHHSAM  TAa€MHUII
JIOCYIIOBOTO PO3CIITyBaHHS 3 MEPEiKy Ta€MHOI iH(opMaIli 3aKOHOIABYOT
06asn VYkpaiHu — 1 BimHeceHHI 10 ciyx060Boi iHdopmauii (minx rpudom
«ciy>x00Ba 1HpOpMallisS JOCYIOBOTO pPO3CIiAyBaHHSI» Ta/abo «IOCyIoBa
ciry>x00Ba iHQOpMALisD»).

25. IlpodeciiiHy TaeMHUIFO, CIMCHHY Ta€MHHIIO, TAEMHHIIO
YCHHOBJICHHS, OCOOHCTY TAa€MHHUIIO 3apaxyBaTd 10 KOH(QIICHIIHHOI
iHpopmanii mpo ¢izuuHy oco0y. Ha mymKy aBTOpa, mpodeciiiHa TaEMHHUIIT —
e KOMEpIiifHO IiHHa iH(opMaIlis, MO HAICKHATh OO0 KOHQIACHIIHHOI
iHpopmanii 6i3Hecy Ta/ab0 KOMEpUiHHOI TaeMHHII (SKIIO ITiIIPHUEMCTBO
MIpUBAaTHE), a KOO YCTaHOBA JIepKaBHA, TOI ii (IpodeciiiHy TAEMHHUIIFO) CITi T
3apaxyBaty JI0 CIyk00B01 iH(pOpMaIii Ta/abo Aep:KaBHOI TAEMHHUIII.

26. Ha ngymky aBTOpa, TEpMIHOJIOTIYHE IMOHATTSA «Oi3HEC» B YKpalHi
MOTPIOHO PO3MIIUTH, SK-OT: «JACPKaBHUI Oi3HEC» Ta/ab0 «OI3HEC MepKABI»;
«puBaTHUi Gi3Hec» Ta/abo «Oi3Hec». BpaxoByrouu Te, IO «Aep)KaBHUIM
0i3Hec» Ta/abo «Oi3HeC aep)aBmW» 3JIMCHIOEThCS B IHTEpecax JepikaBH, a
BIINIOBITHO «IpHWBAaTHUH Oi3Hec» Ta/abo «Oi3Hec» B iHTepecaxX MEBHHUX
ocib/0i3HeCMeHIB, caMe TOMY TEPMIiHOJIOTiHE MOHATTS «Oi3Hec» B YKpaiHi
oTpedye po3MeXyBaHHS.

27. IlpaBoBa peanbHicTh B 0xopoHi KTB Ta/a60o KIb — ue kommiekc
3ax0[iB/MeTOIB ISl 3a0e3medeHHsT po3BUTKY oxopoHnu/3axucty KTb ta/abo
KIb B cydacHHX pearmisx Jep>KaBOTBOPEHHS (SK-TO: PEBOJIOIII, OOHMOBI Jii,
CTHXIiHHI Juxa Ta iH.). Binbie Toro, «mpaBoBa peansHicTh B 0xopoHi KTh
ta/abo KIb» — ne 6ararorpanHe siBuIlie, 0 TOEJHYE i1€aNbHI YSBICHHS PO
paBo 6i3Hecy Ha oxopoHy cBoel KTB ta/abo KIB, a Takok KOHKPETHI IPOsSBU
Ta SABUIIA y CYCIUILCTBI Ta AiSUTHICTD JF0AeH y chepi 0XOpOHH KOMEPIiHHO
uinHoi iHpopMalii cBoro GizHecy.

ABTOp BBaXKae, 10 B CyYaCHUX YKPATHCHKUX pealtisix (30KpemMa, B yMOBax
OolioBUX [iif) Oi3HEC MOBHMHEH CAMOCTIHHO MOM0ATH PO OXOPOHY / 3aXUCT
cBoei KT Ta/abo KIb Bim cywacHMX 3arpo3, 3BiCHO, BHKOPHCTOBYIOUH
pi3HOMaHITHI HOBIiTHI 3axoau oxoponu i 3axucty KT Tta/abo KIb. Binbie
TOTO, 3allPONOHOBAHO CHUCTEMY HOBITHIX 3axOfiB oxopoHH H 3axucry KT

204



ta/abo KIb, sika 0XOIuTIOE MPaBoBi, OpTaHi3amiiHi, TEXHIYHI Ta iHII aCTIEKTH
OXOPOHHM BKa3aHOi indopmanii (muBe. Tabmumio 1 (¢.16%)).

Tlokazoeum 3paskom 6IYYHOCMI Ma CY4ACHOCMI A8MOPCLKUX HAYKOGUX
PO36I0OK — Cyey€ BKNIOYEHHA HAYKOBUX Npayb d8mMopa 00 HABYANbHUX
OUCYUNTIIH 3 OXOPOHU/3AXUCY KOMepYiliHOI maemMHUuyi 6 yHisepcumemax
Yxpainu, a makoac suxopucmanus 0isHecom y 3axucmi c8o€i KomepyiuHoi
maemnuyi 6isnecy (KTB) ma/abo konghioenyitinoi ingpopmayii 6iznecy (KIB).

BUCHOBKHA

[lincymoByroun  aBTOp  3a3Hadae, MO CcTaH  3a0e3rledYeHHs
OXOpPOHH/3aXKMCTy KOMEPIIHHOI TaeMHHMII Oi3HeCy Ta/abo KOH(IACHIITHOT
iHpopMmarii Oi3Hecy B VYkpaiHi, 3acBiguye Ta omepye IpO HEOOXiIHICTh
NPUIHATH BIANOBIAHUHA 3aKOHY Yy Wil cdepi (Ha KIIanT 3aKOHOIMPOEKTA
3ampomoHoBaHoro  asropoM  (c.18-32%)). Jlns  GisHecy  aBTOpOM
3alpOMOHOBAHI  BIATIOBiAHI  TaOmWI[, IO  CTOCYIOTbCA  HAIiHHOI
oxoponn/3axucty KTb ta/abo KIb B Ykpaini (Tabmumi-incTpykirii Nel—-Ne3,
Ta iH.). HaBiTh Oinbie, mod JoKIagHime PO3TISTHYTH BCi IPOMIO3HUIIl y cdepi
CydJacHOTO 3a0e3IedeHHs OXOpOHN/3aXICTy KOMEPIiHOT TaeMHMII Oi3HECY
Ta/abo KoHOQimeHmitHOT iH(opMarii Oi3Hecy, MOTPiIOHO/PEKOMEHIOBAHO
MEPENISHY TH MEPENiK HAYKOBHX MPallb aBTopa B posaiii «Jliteparypay’.

Hanst JOKTPUHAJIBHOTO 3a0e3ne4eHHs Ta KOHLIENTyaJIbHO-
MIPAKCEOJIOTIYHOTO MiX0My Y 3a0e3MeueHH]I HOBaIliil B 0XOPOHI KOMEPITiiHOT
TaeMHHLI Oi3Hecy Ta/abo xoHQimeHuilHOI iH(opManii Oi3Hecy B YkpaiHi,
ABTOPOM 3aIlpOIIOHOBAHI HOBI CydYacHI MOHATTS Ta yJOCKOHAJICHHSI HAsSBHUX
TEePMiHiB, 0a Oijbliie, PO3IJITHYTO IHII aCMEeKTH CHEepu OXOPOHHU/3aXHCTY
iHdopmarii 3 00MexeHNM JOCTyIIOM B YKpaiHi, SIKuil HapaxoBye 27 IyHKTIB,
70 TIpUKJIay:

1. Komepuiiitna taemanusa 6i3Hecy (KTB) — me xomepruiiiHo miHHaA
iHpopmanis s OizHecy (koMmepIiifHa iH(popMaris Oi3Hecy, sKa HaJC)KUTh
oMy Ha 3aKOHHUX TiJAcTaBax), KoH(}imeHmiiHa iH(opMaris Oi3Hecy,
KOMEpIIiifHI CeKpeTH, 1HIIa IliHHa iH(QopMaIlis s Oi3Hecy, sSka B pasi BTpaTH,
BUTOKY a00 IHIIMX HE3aKOHHUX JIiil 111010 Takoi iHdopMallii MoXxe HeraTHBHO
BIUIMHYTH Ha npuOyTOK 0i3Hecy, Tomy KTB nortpedye HazniiiHOT oxopoHH i
3aXHCTY.

2. Kondinenuniitna ingopmanis disnecy (KIB) — ne xomepuiliHO miHHa
iHpopmanis st 6i3Hecy (CyO’ekTa TOCHOAAPIOBAHHS, IIiJIPUEMCTBA,

3 Kpasuenko O. M. OxopoHa KoMeplIiitHoi TaeMHHIIi Ta KoHdiaeniinoi indopmarii 6i3Hecy
B YKpaiHi: nayk.-memoo. noci6. ons bisnecy. Kuis, 2025. 275 c. DOI: 10.52058/22-02-2025

¢ KpaBuenko O. M. OxopoHa KoMep1iitHoi TaeMHHII Ta KoHdiaeniinoi indopmarii 6i3Hecy
B YKpaiHi: Hayk.-memoo. nocib. ona 6iznecy. Kuis, 2025. 275 ¢. DOI: 10.52058/22-02-2025

7 Jlitepatypa: 1-80.
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ycTaHoBH abo0 opranizamii), sska B pa3i ii BHUTOKY, BTpPAaTH YW IHIIUX
He3akoHHUX it mo10 KIb Moxke HeraTuBHO BILTHHYTH Ha IPHOYTOK Oi3HECY.
3. CamoxuCT — 1€ BTUICHHS Ta peai3alis cBOIiX 31i0HOCTe! abo TamaHTIB.
4. Tene3uc Ta cuUHepris KoMmepuiiiHux/0i3Hec imeil — me mpomec
MIONTYKY/TBOPEHHST KOMEpUiWHO IHHMX ined (iHdopmamii), ska y
nepcnexTrBi Moxke crati/Oyta KTh Ta/a6o KIb.
5. Tain.

AHOTAIIA

Hans JOKTPUHAJIBHOTO 3a0e3nedeHHs Ta KOHLIENTYaJIbHO-
MIPAKCEOJIOTIUYHOTO MiAX0/y Y 3a0e3nedeHH] HoBalliil B 0XOpOHI KOMEpLiitHOT
TaeMHHLI Oi3Hecy Ta/abo koHQimeHUiNHOI iH(opMmanii OizHecy B YkpaiHi,
ABTOPOM 3aIlpOIIOHOBAHI HOBI Cy4YacHI MOHATTS Ta yJOCKOHAJICHHSI HAsSBHUX
TEPMiHiB, 0a Oijbllie, PO3IJITHYTO IHII AaCMEKTH CHEpU OXOPOHHU/3aXHCTY
iHpopmaii 3 00MeKeHIM JOCTYIIOM B YKpaiHi, IK-OT:

a) excnepT i3 3a0e3neyeHHs 3axonis/meroaiB oxoponu/3axucry KTh
Tta/a60 KIb — ne daxiBenp/mpodecionan i3 3abe3nedeHHs 3aX0/1iB/METOIIB
oxoponun/zaxucty KTB ta/abo KIb Ha meBHOMYy minmpueMcTBi/dipmi
(xopmopatiii), a TAaKOX BiH MOJKE BHCTYIIATH SK CIICHiaNiCT/KOHCYJIHTAaHT Ta
KPH30BUHA MEHEMKEp y 3a0€3MeUCHH] AIarHOCTHKH CTaHy OXOPOHH/3aXUCTy
KTBb ta/a6o KIb neBnoro 6i3Hecy (3a nmotpedu). Lleit BucokoksaiidikoBanumit
npodecioHas MOBHHEH BOJIOAITH CIICLiaIbHUMH 3HAHHSMH, a OCOOJHBO
JIOCBIIOM (TEOPETUYHUM, EMIIIPUYHUM) B 3a0e3MEeYeHHI OXOPOHH/3aXHUCTY
KTb Tta/abo KIb He menmie Hix sk 8—15 pokiB y miii cdepi. Excnept 3
3abe3nedeHHs 3axojiB/merojiB oxopoHu/3axucty KTb Tta/abo KIb
3aJTy4aeThCsl JJIs TPOBECHHS IOCI/PKEHHS/aHali3y CTaHy OXOPOHH/3aXHCTY
KTb Ta/ato KIb ma miampuemcTsi (pipmi, Kopropariii), a mOTiM y HaJaHHI
BINOBITHUX OO0 ’€KTHBHUX BHCHOBKIB(KOHCYJNBTAIlill) M yCYHEHHS
HE/OJIIKiB, Ta iHMUX acmekTiB B oxopoHi/3axucti KTb Tta/abo KIb (Big
3arpo3d BUTOKY/BTpaTH, OIi3HEC-IIMHUTYHCTBA, YH IHIIUX HEAONIKIB B
oxoponi/3axucti KTB Ta/abo KIb Ha mneBHOMY mimmpueMcTBi((ipmi,
Koproparii));

0) HaykoBa po3Bigka (HP) — 1ie HaykoBa JisulbHICTB JIFOAWHK 200 TpynH
JIoJIeil, cripsMOBaHa Ha TOIIYK HOBOTO (MaTepiallbHOro, HeMaTepialbHOro),
MIPOBECHHS HAyKOBHX [OCTI[UKeHb Yy IEBHIM Taly3i HayKW, aHami3 i
CHCTEMATH3AaIlii0 Pe3yIIbTATIB PO3BIIKH Y BUIISAI TEOPiH, TiNoTe3, HAYKOBHX
nopoOkiB Tomo. Pesynperatn HP mimsraioTs omyOiikyBaHHIO Ta 3aXUCTY B
CKIIani qucepTanii, MoHorpadiii, HAYKOBUX CTaTed, Te3 AOMOBIACH, 1HIIMX
HayKOBHX JIOPOOKIB;

B) Ta iH.

MeTol0 HayKOBOi PO3BIKM € aBTOPCbKE OauyeHHsS JOKTPUHAIBHOTO
3a0e3reueHHss Ta  KOHLENTYalbHO-NPAKCEOJOTIYHOTO  MiAXomy Y
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3a0e3MeueHHi  OXOpOHHM  KOMEpINiiHOi  TaemHmIi  Oi3Hecy  Ta/abo
KoH(imeHiitHOT iHpopMartii Oi3Hecy B YkpaiHi.

ABTOpPOM BCTaHOBJICHO, IO CTaH 3a0€3MEYEeHHS OXOPOHH/3aXHCTy
KOMepIiiiHOT TaeMHUII Oi3Hecy Ta/abo xoH(ineHniHHOI iHpOopMatii 6i3HeCY
B YKpaiHi, BKa3ye po HEOOXiTHICTh MPUHHATTS BiIOBITHOTO HOPMATHBHO-
MIPaBOBOTO aKTa y Wil cdepi (Ha KOIanT 3aKOHOMPOEKTA 3aIPOIIOHOBAHOTO
aBTopoM (c.18-32%)).

CaMOXHCT CBOro IpaBa IHTEJEKTyaJIbHOI BJIACHOCTI Ha KOMEpLiHHY
TAEMHHIIIO HAacaMIIepe]] NoJIArae B IPaBOBii OXOPOHI Ta HAJIHHOMY 3aXHCTI
KTb rta/abo KIb Bijg HenpaBoMipHHMX MOCSTaHb Ta iHIIMX CYYacHUX 3arpos.
Amnai3 3akoHOIaBYOl 06a3u y cdepi BiJNOBINAIBHOCTI 32 HENPAaBOMIpHI il
mono KT, cBimunTh npo MarepialibHy BiJIIOBIAANBHICTH 32 Taki 3J0YHHH.
Tomy Haitnepie, 0i3HeC caM MOBHHEH IOAOATH MPO OXOPOHY/3aXHCT CBOET
KTb ta/a6o KIb Bix cyuacHHX 3arpo3, BUKOPHUCTOBYIOUH BiATIOBIIHI 3aX01U
II0Z0 OXOPOHW/3aXHCTY BKa3aHOi iH(popMamii 3 0OMEXKEHHM JOCTYIIOM
(xoMepuiiiHO TiHHOT iH(pOpMATIIii A Gi3HeCy).
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MPABOBUI1 MOHITOPUHI SIK 3ACIB 3ABE3IIEYEHHS
CTABUIBHOCTI IOJATKOBOTI'O 3AKOHOJABCTBA

JbBoBa €. O., [Tonearok B. II.

BCTYII

[IpaBoBWii MOHITOPHHT € ONHUM i3 (QyHIZaMEHTAJIbHHUX IHCTPYMEHTIB
Cy4acHOi NMPaBOTBOPYOCTI Ta MPaBO3aCTOCYBAaHHS, IO JO3BOJSIE CHCTEMHO
BiJICTEXKYBaTH, aHATi3yBaTH Ta OLIHIOBATH 3MiHH Y IPABOTBOPUiH MiSITBHOCTI.
Moro ocHoBHa (yHKIsi mojsrac y BHABICHHI NOTEHIINHMX DH3HKIB Ta
HEJIOJIKIB NPaBOBMX HOPM, NMPOTHO3YyBaHHI IXHHOTO BIUIMBY Ha CYCHiJbHI
BIZTHOCHHHM, a TaKOX y 3a0e3le4eHHI CBOEYACHOTO pearyBaHHsS Ha IPaBOBi
konuBaHHA. lle KOMIUIEKCHMH TIpolec, SAKUH TIO€NHYE KOHTPOJb 3a
BIZIMOBITHICTIO HOPMATUBHO-TIPABOBHUX AKTiB KOHCTUTYLIHHUM NPHUHIMIIAM,
OLIIHKY IXHBOTO IMPAaKTHYHOTO BIUIMBY Ta IiJrOTOBKY PEKOMEHJIALi st
YAOCKOHAJIEHHSI IPAaBOBOTO PETYIIIOBAHHS.

JocmimKkyodn TPUHOWAN CTaOUIBbHOCTI TMOJATKOBOTO TIpaBa, BapTo
3a3HAYUTH, [0 NMPABOBHHA MOHITOPHHTI Ma€ OCOOJIMBE 3HAYEHHS, OCKUIBKH
MTOJTATKOBI HOPMH Oe3MocepeIHhO BIUIMBAIOTh Ha (DiHAHCOBY CTaOLIBHICTH
JepKaBH, HATIOBHEHHs OFOJDKETy, pPO3BHUTOK Oi3HECYy Ta IHBECTHINIHHN
KIiMaT Kpainu. ByJp-siki 3MiHM B ONOAATKyBaHHI MaloTh Oe3rocepesiHi
€KOHOMIYHI HACJIIKH, TOMY iX HEOOX1IHO OIIHIOBATH HE JIUIIE 3 TOUYKU 30PYy
IOPUAMYHOI KOPEKTHOCTI, ajie ¥ 3 ypaxyBaHHSM COILIalbHO-EKOHOMIYHOI'O
epekry. B yMoBax dacTHX HOPMAaTHBHO-NIPABOBHX 3MiH B YKpaiHi
BIZICYTHICTh CHCTEMHOTO MOHITOPUHIY NPH3BOAUTH J0 MPAaBOBOI HEBH3HA-
YEHOCTI, CyNepevyHOCTe Yy 3acTOCyBaHHI HOPM Ta 3HWKEHHS OBIpH
IUTATHUKIB TIOAATKIB JIO AePKaBHUX IHCTUTYTIB.

Otxe, IpaBOBUI MOHITOPUHT JI03BOJISIE BIZCTEKYBAaTH TEHJCHIIT TaKnUX
3MiH, NTPOTHO3YBAaTH MO>JIMBI HACHIJKH BIUIMBY HOBHX HOPM, OLIHIOBATH
iXHI BIUIMB Ha pi3HI KaTeropii IUTATHUKIB MONATKIB i 3a0e3medyBaTh
MTOCTITOBHICT Y MPaBO3aCTOCYBaHHI, OCKLUIEKH BUCTYIIA€ HE JIUIIE 3aCO00M
KOHTPOJIIO, a f MEXaHI3MOM IUTaHyBaHHS, 110 JI03BOJISIE JIepkKaBi (OpMyBaTH
cTabinpHy 1 mepegdadyBaHy MOAATKOBY HOJITHKY.

CucteMHe 3aCTOCYBaHHS MPABOBOTO MOHITOPHHTY CTBOPIOE YMOBH JJIst
[PO30POro 1 3BKEHOTO NPHHUHATTS BIOCKOHAIEHHX MOJATKOBHX HOPM,
3a0e3meuye aganTaiiio JAepKABHOTO PETryJIIOBaHHS 10 3MiH €KOHOMIYHOTO
cepenoBHINa Ta 3amodirac BUHNKHEHHIO CUTYAIlill, KoM HOBI IpaBmiIa pi3ko
MOPYIIYIOTh OaJlaHC MiX JIeP)KaBOIO Ta IMJIATHUKAMU MOJATKIB.

CrabuIpHICTh 1TOJJATKOBOTO 3aKOHOJIABCTBA, CBOEIO YEProl0, € KPUTUYHO
Ba)XXJIMBUM (DaKTOPOM st 320€3IeUeHHsI €eKOHOMIYHOT Oe3NeKu JepikaBH Ta
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edexktuBHOTO (yHKIIOHYBaHHS (hiHaHCOBOi cucteMu. BoHa mepenbauae
nependadyBaHiCTh HOPM, Y3TOKEHICTh Y iIXHBOMY 3aCTOCYBaHHI, CTaTiCTh
MIPUHIUITIB OTIOATKYBAaHHSA Ta MIHIMI3aIlil0 YacTOTH CyHepewInBHX abo
HemepenOadyBaHuX 3MiH. HemoTpuMaHHs IpUHIMITY CTaOUTBHOCTI IMiApUBaE
JOBipy Oi3HeCy 10 IepKaBHUX IHCTHTYTIB, CTBOPIOE IOIATKOBI BUTPATH Ha
IOPUINYHUHN CYTIPOBIZ Ta MiABHUILYE PU3UK MOJATKOBUX CIIOPIB.

3B’A30K MK TNPaBOBMM MOHITOPUHIOM 1 PO3YMHOIO CTabiJIbHICTIO
MOJIATKOBOTO  3aKOHOJABCTBA TMOJISATa€ y TOMY, IIIO MOHITOPUHI CTa€
IHCTPYMEHTOM NPOTHO3YBAaHHS Ta KOHTPOJIIO, SIKMH J103BOJISIE 3a0€3MeYnTH
nepeadavuyBaHiCTh MPaBOBOTrO cepenoBuina. CHCTEMHHMH aHami3 3MiH Y
II0JIaTKOBOMY PETYJIIOBaHHI JI03BOJISIE OLIHIOBATH iXHii BIUIUB HA EKOHOMIKY,
ineHTH(hiKyBaTH PU3UKOBI cepu Ta MPONOHYBATU 3aXOAW VIS MiHiMizallii
HeTaTUBHUX HachinkiB. [IpaBoBuii MOHITOpHMHT 3abe3medye MeXaHi3M
CBOEYACHOI'O pearyBaHHs, IO JO3BOJIIE JCP)KaBi MOEIHYBATH THYYKICTH Y
BIIPOBAPKCHHI HOBUX HOPM 3 ITOCIIiIOBHICTIO Ta CTA0IIBbHICTIO ITOJJaTKOBOTO
3aKOHO/IABCTBA.

Otxe, MPaBOBHH MOHITOPUHT HE OOMEKYEThCS MPOCTUM KOHTPOJIEM 32
HOPMATHBHO-TIPABOBUMH 3MiHAMH, a BHKOHYE (DYHKIIIO CTpaTerigHOro
IHCTPYMEHTY YINpPaBJiHHS MOJATKOBHM CEPEJOBHIIEM, CTBOPIOIOYH OCHOBY
JU1sl cTablIBHOCTI, IIPOTHO30BAHOCTI Ta €(DEKTUBHOCTI IOJJATKOBOI CHCTEMH.

bBinpmr TOro, mpaBOBMH MOHITOPMHI BHCTYIA€ TapaHTOM TOrO, IO
M0JIATKOBE 3aKOHOAABCTBO 3aJMIIATHMETHCS 3pO3YMIUIMM, MOCIIOBHUM Ta
CTIMKHM JI0 30BHIIIHIX 1 BHYTPIIIHIX KOJIMBaHb €KOHOMIKH, 3a0e3nedyodn
OanaHC iHTEpeCiB Jep)KaBH Ta IUTATHUKIB MTOJATKIB.

TakuMm 4YHHOM, TPABOBHI MOHITOPHHT 1 CTaOUIBHICTh ITOJATKOBOTO
3aKOHO/IABCTBA BUCTYIIAIOTh B3a€MOIIOB’I3aHUMH KaTErOPisIMH, JIe eI €
3ac000M JOCSTHEHHS CTa0ITBHOCTI, OCKUTBKH TO3BOJISIE HE JIKIIE (PiKCyBaTH
3MiHH, aje ¥ GopMyBaTH MeXaHi3MH iXHBOI rapMOHi3alii, mo 3ade3neuye
e(pCeKTHBHICTF  TOJATKOBOTO  PETyJIOBaHHs], Iepeq0adyBaHICTh  Ta
JIOBI'OCTPOKOBY CTa0UIbHICTh (DiIHAHCOBOT CHCTEMH JIEPKABH.

1. HopmaTuBHO-npaBoBi 3aca/iu NPABOBOI0 MOHITOPHHTY SIK

iHCTpyMeHTYy 3a0e3ne4eHHs cTa0iIbHOCTI MOIATKOBOI0 3aKOHOAABCTBA

BripoBapkeHHs IPaBOBOI'O MOHITOPUHTY B YKpaiHi HA0YJIO MPaKTHYHOTO
3HAYCHHS Micis NpUiHATTA 3akoHy YKpainu «IIpo mpaBoTBOpUy AisSUTEHICTE»
(masi — 3aKoH), IO CTaJI0 BXKJIMBUM €TalloM iHCTUTYIIOHATI3aLi] TPaBOBOTO
MoHiTOpHuHTY .

BimmoigHO 1m0 crarti 67 1poro 3akOHY IPaBOBUN MOHITOPUHT €
CHCTEeMaTHYHOIO KOMIUIEKCHOIO KOHTPOJILHOIO JisIbHICTIO, CITPSIMOBAHOIO Ha

! TIpo mpaBoTBOpUY AisIbHICTE: 3akoH Ykpainu Bix 24.08.2023 p. Ne 3354-1X. URL: https://
zakon.rada.gov.ua/laws/show/3354-20#Text (nara 3BepHenns 14.04.2026).
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BIICTe)KCHHS, aHaJi3 Ta OIIHKY peam3amii NPUHHATAX HOPMAaTUBHO-
MIPaBOBUX aKTiB IIOJIO:

1) yBemeHHs iX y Hif0 B TOBHOMY 00cs3i (HaOpaHHS HOpPMAaTHBHO-
MIPaBOBUMH aKTaMH YHHHOCTI, peaiizaiii HOpM IpaBa, BUKJIAICHHX Y iX
TIEPEXiTHUX MOJOKCHHAX, MPUHHATTS (BUJAHHS) MiI3aKOHHIX HOPMATHBHO-
MIPaBOBUX aKTiB, COPSIMOBAHMX Ha pealizallilo HOpMaTHBHO-TIPABOBUX aKTiB,
I10/10 SIKUX TPOBOJUTHCS IPABOBUI MOHITOPHUHT);

2)  JOCATHEHHs  3aIlUIaHOBAaHUX  IJIeH  HOPMaTHBHO-IPaBOBOTO
peryiroBaHHs, iX BIUIMBY Ha CyCHiIbCTBO Ta (ab0) Ha OKpeMi comianbHi
IPYIIM, CEKTOPU YM Tally3l, a TaKOX BU3HAYEHHS COLIaJbHUX, MPABOBUX,
MOJITUYHHX, EKOHOMIYHUX, EKOJIOT1YHHX, aIMIHICTpAaTUBHUX Ta (a00) IHIIKNX
MOXJIMBHX 3aIUIAHOBAHWMX HACNAKIB YHM BUSBICHHS He3allJIaHOBAaHUX
HACIIIIKIB.

Bapro HaBecTM BH3HAUCHHS IOPUAWYHOI TEXHIKH  NPABOBOTO
MOHITOPHHTY, sike Hamae [. OHHIIYK: «CYKYIHICTH 3aXOIiB, MPHHOMIB i
cnoco0iB TUIaHYBaHHS MOHITOPHHTOBOI MiSUTBHOCTI, OJepKaHHSA HEOOXiTHOT
inpopmanii, 1 ¢ikcarnii, y3aranpHEHHS, aHaNi3y 1 OIMiHKH, OQopMIICHHS Ta

[Tpu npoMy, MpaBOBHI MOHITOPHHT SIK CTaJisl 3aKOHOTBOPYOTO TPOLECY
XapaKTepu3yeThcs MOJBIMHOI  IOpUAMYHOI0 mpupozoto. Ilo-mepuie,
peaitizyeThesl Ha JAOIPOEKTHIN CTaii, 30KpeMa Ha eTami BH3HAYCHHS IIJICH
JICpIKaBHOT TOJIITHKH, 1€ BUKOHYE (DYHKIIIO aHATITHYHOTO 1HCTPYMEHTY ISt
0OIpyHTYBaHHSI HEOOXiJHOCTI NPUIHATTS HOPMaTHBHO-NIPAaBOBUX akTiB. [1o-
ApyTre, 30IMCHIOEThCS MICIIs IPUHHATTS 3aKOHOAABCTBA Ta Iiepe10avae OIiHKY
Horo e(peKTHBHOCTI, pe3yITATHBHOCTI Ta BIUIMBY Ha CYCIIJIbHI BiJTHOCHHH.
Tak, BimnmoBimHO 1HOro 3aKOHY MNPAaBOBHH MOHITOPUHI BKIIOYAE, SIK
IOPUINYHY OIHKY, TaK 1 OIIHKY e(eKTHBHOCTI peaiizallii HOPMAaTHBHO-
MIPAaBOBOTO aKTy. 30KpeMa, IOpUIMYHA OLliHKa BKIFOYA€ 3A1HCHEHHS aHaMi3y:

a) (bakTy CBO€YACHOCTI NIPUHHATTS (BHIAHHS) ITiJ3aKOHHUX HOPMaTHBHO-
MPaBOBUX aKTIB, CIPSMOBAaHMX Ha peai3allilo HOpMaTHBHO-TIPABOBOTO aKTa,
110/10 SIKOTO TIPOBOJIUTHLCS TPABOBUH MOHITOPHHT;

0) BIJMOBIIHOCTI NPUUHATUX (BUAAHHMX) MiJ3aKOHHUX HOPMAaTHUBHO-
NIPAaBOBUX aKTiB HOPMATHBHO-IIPAaBOBOMY aKTy, IOJO SKOTO HPOBOJIUTHCS
NIPaBOBUI MOHITOPHHT;

B) pimens Koncturymiiinoro Cyay VYkpaian ta (ab0) IHIINX CyAiB
CTOCOBHO HOPMAaTHBHO-IIPABOBOTO aKTa Ta (a00) HOTro OKpeMuX CTPYyKTYpHHX
€JIEMEHTIB, I[0/I0 SIKOTO (SIKMX) MPOBOANTHCS MPABOBHI MOHITOPHHT.

MoskHa IiHTH BUCHOBKY, IO OLiHKA €()EeKTUBHOCTI BKIIIOYAE 3IHCHEHHS
aHawi3y mozo:

2 Onumyx 1. KoHmuemuis mHpaBoBOro MoOHITOpHHTY B Ykpaini. @inocogcoxi ma

Mmemodonoeiuni npobremu npasa, Ne2, 2014. C. 148.
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a) BCTAHOBJICHHS CTaJIil peani3allii HOpMaTUBHO-TIPABOBOTO aKTa;

0) eekTUBHOCTI i pe3yNbTaTHBHOCTI HOPMAaTHBHO-TIPABOBOTO aKTa Ta
MPUHHATHX HA HOTO BUKOHAHHS ITiA3aKOHHNX HOPMAaTUBHO-TIPABOBHX aKTiB;

B) 3aITAHOBAHOTO Ta HE3aIIAHOBAHOTO BIUIMBY HA YIaCHUKIB CyCIIIHBHIX
BiTHOCHH, Ha SAKHX ITOIIUPIOETHCS HOTO [is;

T') IHIIUX YMHHUKIB, [0 BIDIMBAIOTH Ha HOTO peai3amito Ta AOCSTHEHHS
MeTH HOro NpUNHATTA (BUJAHHA).

Take HOpMAaTHBHE 3aKpilUICHHS HOCUTH CTaTyTapHUH XapakTep Ta
CBIIUUTh TPO TEpeXiJ JO0 CHUCTEMHOrO MiTXOAYy B OI[HII SKOCTI
3aKOHOJIABCTBA, 32 SIKOTO yBara MPHIUISETHCS HE JIMIIE MPOLEeCy NMPUHHSITTS
HOPMAaTHBHO-IIPaBOBUX  akTiB, aje W HacmigkaM iX IPakTUYHOTO
3aCTOCYBaHHSI.

Hanpukian, 3riqHO 3 MONOXKEHHAMH YacTUHH 4 cTaTTi 67 3aKOHY OIliHKa
e(pEeKTHBHOCTI peaizamii 3TIHCHIOEThCA, K MPABUJIO, Yepe3 TPH POKHU 3 THS
HaOpaHHS HOPMATHUBHO-TIPABOBMM aKTOM YHHHOCTI. Bimbmr paHHIN cTpox
3MIACHEHHS OWIHKHA e()eKTUBHOCTI peaii3alii MOXIUBHUI y pa3i BHABICHHS
Hemepen0adyBaHWX HETAaTUBHUX  HACHIAKIB  peamizamii HOpPMATHBHO-
IIPaBOBOTO aKTy a00 SIKIIO OB paHHIN CTPOK HE BCTAHOBIICHO CAMHM aKTOM
y pa3i NPUAHATTS aKTa 32 CKOPOUYCHOI UM CIPOIICHOI MPOIEIypor adbo
HaOpaHHS YUHHOCTI HOPMAaTHBHO-TIPABOBHM aKTOM HETaiHO MICJis IHS HOro
oIy OiKyBaHHSI.

Binbui Toro, uM 3akoHOM Iepe0adeHo, o 3a HACiJKaMu 3/1iIHCHEHOTO
NPaBOBOTO MOHITOPUHI'Y ~HOPMAaTHBHO-NIPABOBOTO aKTy MOXe OyTu:
PO3po0IIeHO Ta MPUHHATO (BUAAHO) Y BCTAHOBJICHOMY IIMM 3aKOHOM HOPSAKY
HOPMaTHBHO-IIPAaBOBHUH aKT PO BHECEHHS] HEOOXITHUX 3MiH JI0 aKTy, MO0
SIKOTO TIPOBOJUTHCSI TPABOBHUH MOHITOPHHT; NMPHUHHATO (BHAAHO) akT IIPO
BU3HAHHS HOro abo OKpPeMOoro HWOro CTPyKTypHOTO €JIeMEHTa TaKHM, II0
BTPATHB YMHHICTH; NPUIHATO (BHAAHO) aKT MpO 3YMHHEHHS Jii OKPEeMOro
CTPYKTYPHOTO €JIEMEHTa aKTy;, NMPUHHATO (BHAAHO) aKT PO JOCTPOKOBE
BIZIHOBJICHHSI JIii OKPEMOT'O CTPYKTYpHOTO €JIeMEHTa aKTy, JiI0 SKOro Oyio
3YMHMHEHO HAa BU3HAYCHUI CTPOK (TEPMiH); IPUIHATO (BUIAHO) aKT MO iHIIE
pileHHs1, nependadeHe UM 3aKOHOM, MIOJNO MOAANBLIOT HOro Aii; BXHTO
iHpopMaliiHKUX, aJIMiHICTPaTUBHUX, OpraHi3alliiHiX Ta (a00) IHIIHNX 3aX0/IIB
y MeXaxX IOBHOB@KEHb CYO'€KTa, WO 3IMCHIOE TPABOBHI MOHITOPHHT
HOpPMATHBHO-IIPABOBOTO AaKTy, CIPSAMOBAaHUX Ha HAJIEXKHY peaji3aliio
HOPMaTHBHO-IIPAaBOBOTO aKTy.

Hanpuknan, Ttakuii migxin BiATIOBiAae MIDKHAPOTHHM CTaHIApTaM
HaJIe)KHOTO ITPaBOTBOPEHHS, 30KpeMa pPEKOMEHIAIisM, BHKJIAJCHUM Yy
KepiBHUITBI 3 JIEMOKpAaTHMYHOTO 3aKOHOTBOPEHHS [UISi BIOCKOHAJICHHS
3akoHOnaBcTBa (aHri. -Guidelines on Democratic Lawmaking for Better
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Laws, OSCE Office for Democratic Institutions and Human Rights (Warsaw,
2023) 3.

Takok migKpecaIuMO BaKJIMBE MICIEe y CHCTEMi HOPMATHBHOTO
3a0e3neueHHsT IPaBOBOTO MOHITOPUHTY, sike 3aiiMae 3akoH Ykpaiam «IIpo
3acad JIepXKAaBHOI PETYJTOpPHOI TONITHKH y cdepi TocmomapchKoi
TISUTEHOCTI», SIKWH, X04a 1 He omepye Oe3rmocepeIHh0 KaTeropieo IpaBoOBOTO
MOHITOpUHTY, ane (aKkTHYHO 3aKpilUIloe HOro OCHOBHI IHCTPYMEHTH.
30kpema, mepeadadeHUil MM 3aKOHOM aHalli3 PETYJIATOPHOTO BILIMBY
BUKOHY€ (YHKIiI0 TONEPEIHHOr0 MOHITOPHHTY, TOAl SIK BIJACTEXKCHHS
Pe3YJIbTAaTUBHOCTI PETYJIATOPHUX aKTiB 3abe3leduye MOAalbLIMK aHawi3 iX
epexTuBHOCTI .

3acTocyBaHHSl IHCTPYMEHTIB BinmoBigHO 1o 3akoHy Ykpainu «IIpo
3acamyl JIEp)KaBHOI DEryNsITOpHOI MONITHKH Yy cgepi TocrnogapchKol
JISTIBHOCTI», CIIPSIMOBAHE Ha OLIHKY BIUIMBY HOPMAaTHBHO-TIPABOBHX aKTiB Ha
Cy0’€KTIB TOCIONApPIOBaHHA, JAEPXKaBy Ta CYCHUIBCTBO, IO JO3BOJIIE
CBO€YACHO BHSBISITH HEIONIKM MPABOBOTO DPETYJIOBAaHHS Ta KOPUTYBAaTH
foro. Y IpOMYy KOHTEKCTi ITOJIOXKEHHS 3a3HA4€HOTO 3aKOHy BiNIrparoTh
BaXIJIMBY pOJIb y 3abe3medeHHi CTaOLTBHOCTI 3aKOHONABCTBA, OCKUIBKH
CHpUSIIOTh  MIIBUIIEHHIO  OOIPYHTOBAaHOCTI ~ NPAaBOTBOPYMX  PIllICHb,
3MEHIICHHIO  KUIBKOCTI ~ HECHCTEMHHMX  3MiH Ta  3a0e3NeyYeHHI0
nepe0auyBaHOCTI MPABOBOTO PETYJIIOBAHHS.

HactymHuMm 11ikaBMM, Ha Hally JIyMKy, HPHUKIaJOM MONEPEIHHOTO
MOHITOpUHTY Yy cdepi rocnogapchkoi HisibHOCTI € pimeHHs Jlep:kaBHOT
peryisaTopHoi ciry>k0u Ykpainu Bix 28 mucromana 2025 poky Ne748 “TIpo
BIZIMOBY B ITOTO/PKCHHI IIPOEKTY PETYJSTOPHOTO aKTa”, ¢ B MOTUBYBAJIbHI
YacTHHI [FOTO PIMICHHSA € MOCWIAaHHA Ha cTarTio 4 3akoH Ykpainu «IIpo
3acalyl JIep)KaBHOI DEryJIsITOpPHOI TONITHKH Yy cdepi Trocrnogapchkol
IISUIBHOCTI» Ta 3a3HA4yeHo, IO IIJCTaBaMH BIJIMOBHA € IIOCHJIAHHS Ha
MPUHIUIT TIepe0adyBaHICTh, 30KpeMa: “TMPHUHIMI IependadyBaHICTh —
MOCTITOBHICTh PETyIATOPHOT AiSUTLHOCTI, BIAMOBIAHICTG 11 MIISIM JIEpIKABHOT
MOJIITUKY, & TAKOX IUIaHAM 3 IIJrOTOBKH MTPOEKTIB PEryJIATOPHUX aKTIB, L0
JI03BOJIsIE CyO0'€KTaM TOCHOJApPIOBAHHS 3MIMCHIOBATH IUIAHYBaHHS IXHBOT
misuteHOCTI” .

3 Guidelines on Democratic Lawmaking for Better Laws / OSCE Office for Democratic
Institutions nd Human Rights (ODIHR). Warsaw, 2023. 183 p.

4 Tpo 3acamu Iep:XaBHOI PETyIATOPHOI HOMITHKHU Y cepi TOCTIOaPCHKOT MisuTbHOCTI: 3aKOH
VYxpainu Big 11.09.2003 Ne 1160-IV. URL: https://zakon.rada.gov.ua/laws/show/1160-15#Text
(mata 3BepHeHHs 14.04.2026).

> TIpo BiAMOBY B TIOTOKEHHI TMPOEKTY pPETryJSATOPHOTO aKTa: pilieHHs JlepikaBHOT
perynstopHoi  cimyxOu  Ykpaium  Big 28  ymcromama 2025  poky — Ne748.
URL:https://ips.ligazakon.net/document/DP8550 (nara 3Beprenns 14.04.2026).
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Leii npuknan JOBOJHUTH, IO IPABOBHUH MOHITOPUHT BHCTYNA€ BRKINBUM
IHCTpyMeHTOM 3a0e3ledeHHs CTaOiIbHOCTI 3aKOHONABCTBA, OCKLIBKH
JI03BOJISIE  CBOEYACHO BHUSBISITH HENOJIKM IPAaBOBOTO  PETYIIOBaHHS,
3armo0iraTi BUHUKHEHHIO CYNEpeYHOCTEH Ta 3a0e3lmedyBaTH IOCIHTiIOBHICTh
MIPaBOTBOPYOT AisUTBHOCTI.

BBaxkaemo, came mpHHONT CTabiTBHOCTI, CBOEID HYEPror0, 3aKPiILIIOE
nepe0avyBaHiCTh MPABOBUX HOPM, iX Y3rOJDKEHICTh Ta OOIPYHTOBaHICTh
3MiH, OI0 € HEOOXiTHOI YMOBOKO €(EeKTHBHOTO (QYHKIIOHYBaHHSI SK
M0JIATKOBOT CUCTEMH, TaK 1 MPaBOBOT CUCTEMH 3arajioM.

BonmHouac, He3BaxalO4M HAa HOPMATHUBHE 3aKpIIUICHHSA IPAaBOBOTO
MOHITOpUHTY, HOT0 MpakTHYHa peajizalis B YKpaiHi 3aldIIAETHCS
HEIOCTaTHRO eeKTHBHOIO. L{e mposBiseThes He e y cdepi TOAATKOBOTO
3aKOHOJIABCTBA, &Jl¢ ¥ B IHIIMX Taly3sX IMPAaBOBOTO DETYJIIOBaHHS, LIO
CBIIYMTH TPO CHUCTEMHHH XapakTep npobsemu. Ilo-mepmie, 3akoHOIaBYi
HOBaIlii COPMYBAIKCA B yMOBaX BiJICYTHOCTI aHAJIITHKHU 3 OOKY Cy0 €KTIB,
sIKi Mato 11e pooutu. [IprauHaMH TaKOTO CTaHy € BiACYTHICTH YHI(IKOBaHOTO
miIXoAy 10 opraizamii NIpaBOBOrO MOHITOPHUHTY, HEJOCTaTHIH piBEHb
KOOpAMHALil MK oOpraHaMu JAEp)KaBHOI BIagd, a TaKoX OOMexKeHe
BUKOPHCTaHHS  QHAJTITUYHUX  IHCTPYMEHTIB  OLIHKH  €(eKTHBHOCTI
HOPMaTHBHO-TIPaBOBUX akTiB. Ilo-mpyre, Ha JOKTPHHAJIBHOMY PpiBHI
c(hopMyIIbOBAaHO HU3KY HEOE3CIIpHUX KPHUTEpiiB (IOKa3HUKIB) IMPaBOBOTO
MOHITOPHHTY, INO CBITZYUTH MPO BINCYTHICTh €OUHOTO MiAXOAy IO IX
HOPMaTHBHOI'O 3aKpiIUICHHS Ta 3acTocyBaHHs. Lle, y cBOIO uepry, 3yMOBIIIO€E
HEOOXiTHICTh BHPOOJICHHS Ha HOPMATHBHO-TIPaBOBOMY piBHI
METOJOJIOTIYHUX 1 METOJMYHHMX 3acajJl IPaBOBOIO MOHITOPUHTY 3
000B’S3KOBHM iX Y3TO/DKEHHSIM 13 TIpollecaMH IpaBopeamizamii Ta
MIPaBOOXOPOHHOT JisTIBHOCTI.

VY mHaykoBiii MoHorpadii, 3a 3arampHor0 pemakmiero 0.0. Kora,
A.b. I'punsixa, H.B. MinoBchKoi, TPUCBSAYEHIN TOCTIIKEHHIO IPaBOBOTO
MOHITOPHHTY SIK CKJIAJIOBOI IPAaBOTBOPYOI Ta MPABO3aCTOCOBHOI MisSUTBHOCTI,
aBTOpaMHM 3alpOIIOHOBAHO BM3HAYECHHS IPABOBOTO MOHITOPHHTY SK «BHIY
MIPaBOBOTO KOHTPOJIIO, IO MOJIATAE Y peajizalii CyKymHOCTI 3acal, MmiIX0IiB,
MIPUHIOUIIB 1 METOAIB, CIPSIMOBAHMX HAa OTPUMAaHHS 3HAaHb IPO SKICTH Ta
e(eKTUBHICTh HOPMATHBHO-TIPABOBUX aKTIB, HOPM IIpaBa, iX peajiizauiio y
NIPAaBOBUX BIJHOCHHAX, a TAaKOXX Ha IX YJOCKOHAICHHS 1 IIiJBHIICHHS
e(eKTUBHOCTI MPaBOTBOPYOCTI, npaBopeaizariii, 30KpemMa
IIPaBO3aCTOCYBaHHSI, IPAaBOOXOPOHHOI JisITLHOCTI Ta IPaBO3aXUCTY, a TAKOXK
HPaBOBOi CUCTEMHU B IILIOMY» °.

Taxki naykosmi, sk A.M. Komoniii Ta B.M. TepHaBchka, TOCHIIKYIOUH
Mpo0JIeMH MPABOBOTO MOHITOPHHTY, OXOASTH BHUCHOBKY, IO 371HCHEHHS

¢ IIpaBOBMii MOHITODMHI K CKIaJ0Ba MPaBOTBOPUOi Ta MPABO3aCTOCOBYOI MisLHOCTI:
MoHorpadis / 3a 3ar. pea. O.0. Kota, A.b. I'punsika, H.B. Minoscekoi. Kuis : Anepra, 2023. 24 c.
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[IPaBOBOTO  MOHITOPHHTY HOPMAaTHUBHO-NIPABOBHX aKTIB Mae  JIMIIE
peKOMeHAaniiHIi XapakTep i HeoOXigHO 3000B’s3aTH HASBHI KOHTPOJIBHO-
HarJIsg0Bl opraHu abo OpraHM, SKi MalOThb Y CBOEMY CKJaJi KOHTPOJIbHO-
HarasmoBi abo MOHITOPHHIrOBI cTpykTypu (PaxyHkoBy mamary YkpaiHwm,
YnosHoBaxkeHOro BepxoBHoi Pagu Vkpainu 3 npas monuHu, Buiny pany
npaBocynns, Pany HamioHanpHOT Ge3mexu Ta 00oporn Ykpainw, LleHTpansay
BHOOpYY KOMICit0, MPOKYyparypy, MIHICTEpCTBO FOCTHUINT YKpalHw, iHIII
MiHICTepCTBa, JepKaBHI CiykOH, IepKaBHI areHTCTBA Ta JepKaBHI
IHCTIEKIiT) TPOBOJUTH MIPABOBHUI MOHITOPUHI HOPMaTHBHO-IIPABOBUX aKTiB,
SIKI pETYIIOIOTH Ta OXOPOHSAIOTH CYCIUIBHI BITHOCHHH y cepi iX AisIbHOCTI,
3a MEBHUH Yac 1 y meBHHUH TepMiH. Pa3om i3 TUM moTpiOHO 00OB’S3KOBO
CTBOPHUTH €IWHY JEepKaBHY CTPYKTYypy, sfKa O 3AmilicHIOBaja HEOOXiMHY ULt
JIepKaBH, 30KpeMa IUIAHOMIpHY, (YHKIII0 MOHITOPUHTY HOPMAaTHBHO-
MIPaBOBUX aKTiB, OCOOJIMBO, IO CTOCYETHCS peatizamii YToIu Ipo acomialiiio
Big 27 wuepBHi 2014 poky. JloCHiOgHUKM TakoX BHIUIIOTH CTaJil0
MOHITOPHHTOBOTO TIPOIIECy, a caMe — OIIHIOBAaHHSI €QEeKTHBHOCTI Iii
HOPMaTHBHO-IIPABOBOTO aKTy, MOpsA 13 CTajisIMA MiATOTOBKH, 300py
iHpopMamii, MOHITOPHHIOBOI EKCIIEPTH3H, NPOTHO3YBaHHI IOTpeOH Yy
MOJAVILIIIOMY TPAaBOBOMY pEryJIIOBaHHI Ta KIiHIEBOIO cTamiero. Cranis
OIIiHIOBaHHS €(eKTUBHOCTI Mii HOPMATHBHO-TIPAaBOBOTO AaKTy, HA ITyMKY
BYCHUX, [IOBHHHA BKIIIOYATH y ce0e: a) BU3HAUCHHS [[1JIeH aHali30BaHIX HOPM
mpaBa; 0) 3aCTOCYBaHHS METOIB 300py ¥ 00poOKH iH(pOpMAIIii ITpo Iit0 HOpM
1paBa; B) BCTAHOBJICHHs CHIBBIIHOIIEHHS ()aKTHYHOTO Ta 3aIlJIaHOBAHOTO
pesyibTary Aii HOpPM TIpaBa, a TAaKOX MLijeH INPaBOBOTO pPETYIIOBAHHS;
I) 3MICTOBHE TJIyMauyCHHs PE3yJbTaTiB IMPOBEICHOI OI[IHKH. 3a KiHIIEBUM
pe3ysIbTaToM NPaBOBOIO MOHITOPHMHTY, 32 JYMKOIO TIPAaBHHKIB, Mae
BiZ0yBaTHCs MOJICTIOBaHHS MaiOyTHHOro abo Mail0yTHIX HOPMAaTHBHO-
NIPAaBOBUX AaKTiB, OKPEMHX TIPAaBOBHX IHCTUTYTIB Ta HOPM IIpaBa,
CTBOPIOBATHCS KOHIIETIIii HOPMATUBHO-TIPABOBUX AKTiB .

B Toit ke uac, BiacyTHiCTH YyHi(ikOBaHOi METOJOJOTII MPaBOBOTO
MOHITOPUHTY 0€3II0CepeIHb0 BIUIMBAE€ HA 3/ATHICTH IIPaBOBOi CHCTEMH
3abe3nedyBaTd cTabiIbHICTh 3aKOHO/IABCTBA, 30KpeMa y cdepi Mo1aTKoBOro
peryiroBaHHs. AJKe caMe CUCTEMHICTb OI[IHKM HOPMAaTUBHO-TIPABOBHX aKTiB
€ TepeayMOBOIO Tepen0adyyBaHOCTI MPAaBOBUX 3MiH, 1X Y3TOJKCHOCTI Ta
MiHIMIi3aIlil cymepeyHoCTe! y MPaBo3acTOCYBaHHi. 3a yMOB (pparMEeHTapHOTO
MiAXOMy 10 MOHITOPHHTY 3HMKYETHCSA €(EKTUBHICTH BHUSABIICHHS HEIONIKIB
3aKOHOJIaBCTBA, 110 MPHU3BOJIUTH J0 YaCTHX 1 HECUCTEMHHX 3MiH ITOJJATKOBHX
HOpM. YHACIJIOK [TFOTO IIPAaBOBHI MOHITOPHHT YacTO HabyBae (hopMaIbHOTO
XapakTepy 1 He 3a0e3lledye HaJIeXHOrO 3BOPOTHOTO 3B’SI3KY MIiX
MPaBOTBOPYICTIO Ta MPABO3aCTOCYBAHHSIM.

7 Komomiit A.M., TepnaBcbka B.M. IlpaBoBuii MoHiTOpHMHr — 3aci6 3abe3meueHHs
KOHCTHTYIiHO-TIpaBOBO] MOTiTHKY B YKpaini. Hose ykpainceke npaso. 2023. Ne 1. C. 99-101.
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[Mpn npomy, 3akoHOM mependayeHo, 0 NMPABOBHH MOHITOPHHI LIO/O
3aKOHIB 37ilicHIOEThCs BepxoBHoro Pamoro VYkpaimm Ta 1 opranamu
BIJINIOBITHO JI0 IThOT0 3akoHy, Permamenty BepxoBHoi Pagu Ykpainu, 3akony
Vxpaian "[Ipo xomitern BepxoBroi Pamm Ykpainu", iHmuX 3akoHiB, a
NIPAaBOBUII MOHITOPUHI IIOJI0 IMiJ3aKOHHMX HOPMAaTHBHO-IIPAaBOBUX aKTIB
3MIACHIOETHCS BiIMIOBITHO 0 3aKOHY B OPSZIKY, BcTaHOBIeHOMY KabiHeTom
MisicTpiB YkpaiHu.

Ho Toro x, mocranoBoto Kabinery Minictpie Vipainm Ne574 Bix
17 tpaBus 2024 poky, 3arBepxkeHo I[lopsok 3miCHEHHsS NPaBOBOTO
MOHITOPHHTY MO0 TMiA3aKOHHUX HOPMATHBHO-TIPABOBHX akTiB. La
[TocranoBa Ne574 € omHUM i3 IIEHTPAJBLHHUX €JIEMEHTIB pedopMyBaHHS
MIPaBOTBOPUO] JisUTEHOCTI, OCKITEKH JOTIOBHIOE KOMIDIEKC aKTiB PO € IUHUNA
nepxxaBuuil peectp HITA, enumumii riocapiii nmpaBoBUX TEpMiHIB Ta GopMuU
JTOKYMEHTIB IIpaBoBoi ekcrepTusu . Jlami, mocranosoro Kabinery MinicTpis
VYxpainu Big 23 cepmus 2024 p. N 976, 3atBepmkennii [Topsgok 3aiiicHeHHS
IIPaBOBOTO MOHITOPHUHTY HOPMAaTHBHO-TIPABOBHX aKTiB, BKIIOYCHUX MO
€IMHOTO JIep)KaBHOTO PEECTPY HOPMATHBHO-TIIPABOBUX aKTiB, IO €
Ba)XJIMBOIO CKJIQJ0BOIO0 peOpPMYyBAaHHS IEp’KaBHOTO YNPaBIiHHA y cdepi
HOPMOTBOPYOCTI Ta CIPUSIE MPO30POCTi 3aKOHOAABYOTO MPOLECY, MOJETIIYE
JOCTYIl 1O TpaBoBOi iH(opMamii Ta MABUINYE SKICTh NPUHHATTA
YIPaBIIHCHKUX PIllIeHb 3aBISKU HAassBHOCTI aKTyaslbHOI i CHCTEMaTH30BaHOT
HpaBoBoi 6asu °.

BaknuBHM mi3aKOHHUM aKTOM, 1110 KOHKPETHU3y€ MEXaHi3MH IIPaBOBOTO
MOHITOpHHTY, € TocTaHoBa Kabinety MiHicTpiB VYkpaiam Ne308 Big
11 6epesnst 2004 poky, KO0 3aTBEpKEHO METOANKY IPOBEACHHS aHAIli3y
BIUIMBY Ta BiJICTEXKEHHS PE3YyJIbTaTHBHOCTI PETYJISTOPHOTO aKTa. 3a3HaueHa
[MOCTAHOBA BU3HAYAE MIPOIISIyPHI Ta METOAUYHI 3aCa 1 OLIHKA e()eKTUBHOCTI
HOPMAaTHBHO-IIPAaBOBUX aKTiB, 30KpeMa dYepe3 BCTAHOBICHHS IOPSAKY
NIPOBEJICHHS.  aHalli3y  PETYJSITOPHOTO  BIUIMBY  Ta  BIACTEXKEHHS
pesynbratuBHOCTI 0,

[Mpuknagom rajy3eBOro HOPMAaTHBHOTO PETYJIOBaHHS IPAaBOBOTO
MOHITOPUHTY € Haka3 MiHictepcTBa roctuiii Ykpainu Ne1261/5 Big 29 kBiTHs
2024 poky, skuM 3arBepmkeHo Ilopsnok 3AiHCHEHHS IPaBOBOIO

8 [Mops0K 3ailiCHEH S IPABOBOTO MOHITOPHHTY IIOJIO TTi3aKOHHHX HOPMATHBHO-TIPABOBUX
aktiB. [locraHoBa KaGinetry MinictpiB Ykpainm Ne574 Big 17 tpaBus 2024 poxy. URL:
https://zakon.rada.gov.ua/laws/show/574-2024-n#Text (nata 3BepHenHs 14.04.2026).

° TIopsiI0K 3/iliCHEHHS TIPABOBOTO MOHITOPUHIY HOPMATMBHO-IPABOBUX AKTiB, BKIFOYEHUX
110 €IMHOTO IEp)KaBHOTO PEECTPY HOPMATUBHO-TIPaBOBHX akTiB. [locranoBa Kabinery MiHicTpi
VYxpainu Big 23 cepmus 2024 p. N 976. URL: https://zakon.rada.gov.ua/laws/show/976-2024-
m#Text (nata 3BepHeHHs 14.04.2026).

" Meroauka TpOBEJEHHS aHAN3y BIUIMBY Ta BIICTEXEHHS pPE3yJbTATHBHOCTI
perynsitoproro akta. [Tocranoa Kabinety MinictpiB Ykpainu Bix 11 6epesns 2004 poky Ne308.
URL: https://zakon.rada.gov.ua/laws/show/308-2004-n/ed20121210#Text (mara 3BEpHEHHS
14.04.2026).
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MOHITOPHUHTY y chepax CyI0yCTPOIO Ta CyT0YMHCTBA, KPUMIHAJIBHOT FOCTHIIII,
JOCTYIly TPOMaJsiH 10 MpaBoCyIisi Ta 0e30IUIaTHOI NMPaBHUYOI JOIOMOTH,
3MIACHEHHS AaIBOKATCBHKOI MJisIIBHOCTI, CYyIOBO-EKCIEPTHOI MisSIIBHOCTI,
oprasizamii NMPUMyCOBOTO BHKOHAHHA CYJOBHX pillleHb i pillleHh iHIITHX
opradiB (rmocagoBux ocib) Ta 6ankpyrtcTBa. Tak, myrkToMm 1.2 mporo [Topsaky
BH3HAYCHO, IIO0 IPAaBOBUM MOHITOPHHTOM € CHCTEMAaTHIHHU 30ip, 00poOKa,
y3arajJbHEHHs, aHajdi3 Ta oOliHka JlupekroparoM mpaBocyis Ta
KpUMiHaJBHOT rocThIlii MiHicTepcTBa rocTUIlil Y kpainu (mani — J{upekropar)
iHpopMmarllii I1I0M0 CTaHy TMPaBOBITHOCHMH Yy cdepax CyIoycTpow Ta
CYJOYHMHCTBA, KPUMIHAIIBHOT IOCTHIIIT, JOCTYITy TPOMaJsH 0 IPaBOCYALS Ta
0e3011aTHOT IPaBHUYOI JIOTMOMOTH, 3JiHCHEHHS aJBOKATCHKOI IiSJIBHOCTI,
CYJIOBO-EKCIIEPTHOT JisUIBHOCTI, OpraHizamii HPUMYCOBOI'O BHUKOHAaHHS
CyIIOBHX DIIIICHB i pillIeHb iHIINX OpraHiB (MOCaZOBUX 0Ci0) Ta GaHKpyTCTBa
3 METO0, BU3HAYEHOKO IyHKTOM 1.4 mporo IMopsaky!!.

3a3HaueHnii Haka3 MinictepctBa roctumii Ykpaimm Nel261/5 Big
29 xBitHI 2024 poKy MiATBEpIIKYE, IO MPABOBUH MOHITOPHHT B YKpaiHi
nepe0dyBae Ha CTafil IHCTHTYIIHHOTO CTAaHOBICHHSA, a WOTO MOJANBIINAN
PO3BHUTOK €  HEOOXiIHOI  YMOBOIO  3a0e3ledeHHs  CTabiIBHOCTI
3aKOHOJIABCTBA, 30KpeMa y cepi MoJaTKOBOT'O PEryIFOBaHHS.

3aranoMm, BapTO OKpEMO HAarojloCUTH Ha ToMy @akTi, 1o B YKpaiHi
BIZICyTHE HOPMAaTHBHO-IIPAaBOBE pPETYJIIOBaHHS NPABOBOTO MOHITOPHHIY
MOJIATKOBOTO 3aKOHOAABCTBA. 332 TaKUX YMOB MOHITOPHHI ITOJATKOBHX
HOPMAaTHBHO-IIPAaBOBUX aKTiB (JaKTHMYHO pEali3yeThCs MUISIXOM BHIaHHS
3arallbHUX akTiB y cdepi MpaBOTBOPUOi Ta PEryIATOPHOI MOJITHKH, IO
3yMOBJIIOE (DparMEHTapHHI XapaKTep TAKOrO MOHITOPHHTY Ta HEraTHBHO
BIUIMBA€E HA CTAOUIBHICTH IMOaTKOBUX HOPM.

TakuM YHMHOM, aHaJIi3 YHHHUX ITiI3aKOHHUX HOPMATUBHO-TIPABOBUX aKTiB
CBIIUUTH MpO TMocTymoBe (opMyBaHHA B YKpaiHi IHCTUTYLIHHHX Ta
NpOLENYPHHUX 3aca] MpPAaBOBOIO MOHITOPHHTY, IO 3HAXOIUTh CBOE
BIZIOOpaXKECHHS SIK Yy 3arajbHUX, TaK 1 y Taly3eBHX MeXaHi3Max Horo
peauizaitii. BomHo4yac eheKTUBHICTD IIMX MEXaHI3MIB HE MOXKE OI[IHFOBATHCS
130JIbOBaHO BiJ| iX BIUIMBY Ha SIKICTh Ta CTa0iIbHICTh 3aKOHO/JABCTBA.

Y 1pOMy KOHTEKCTI 0coONMBOro 3HaueHHs HalOyBae CTaOlIbHICTD
MOJIATKOBOTO ~ 3aKOHOJIABCTBA SIK OJHOTO 3 KJIFOYOBUX IHJIUKATOpPIB
pe3yIBTaTUBHOCTI NPaBOBOro MOHITOpHHTY. Came momaTkoBa cdepa, sKa

' Tlopsiok 3ifiCHEHHS TIPABOBOTO MOHITOPHHTY y c)epax CyHOyCTPOIO Ta CyHIO4YMHCTBA,
KPUMIHaJIbHOI FOCTHUIi, JOCTYIly TIpOMaisH OO0 MpaBOCYAAs Ta O€30IIaTHOI MpaBHUYOL
JIOTIOMOTH, 31HCHEHHSI aJIBOKATChKOI AisUIBHOCTI, CYJ0BO-EKCIEPTHOI JisUIBHOCTI, OpraHizaiii
TPHMYCOBOTO BHKOHAHHS CYJOBHX pillleHb i pillleHb IHIINX OpraHiB (IT0CafoBHX ocib) Ta
OankpytcTBa. Hakasz MinictepcTBa toctuiii Ykpainu Big 29 kBiTHs 2024 poky Nel1261/5. URL:
https://ips.ligazakon.net/document/MUS39537?an=9&ed=2024 04 29 (mata 3BEPHEHHS
14.04.2026).
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XapaKTepU3y€EThCST BHCOKOKI IWHAMIYHICTIO IIPABOBOIO PETYIIOBAHHS Ta
3HaYHUM BIUIMBOM Ha €KOHOMIYHI MPOIECH, HAHOLIBII Yy TINBO pearye Ha
HeloNiKA Y (YyHKIIOHYBaHHI MOHITOPHMHIOBHX MEXaHi3MiB, a BiACYTHICTh
CHCTEMHOT0 Ta €(EeKTHBHOTO IPABOBOTO MOHITOPHHTY 3yMOBIIOE YacTi,
HECHCTEMHI 3MIHM IOJAaTKOBUX HOPM, II0 HETaTHBHO BIUIMBaE Ha
nependadyBaHiCTh IPABOBOTO  PETYNIIOBAaHHS Ta piBEHb  IIPABOBOI
BU3HAYECHOCTI.

2. CTabijbHiCTh MOJATKOBOI0 3aKOHOIABCTBA
SIK KpHUTepiii eeKTUBHOCTI IPABOBOr0 MOHITOPHHTY

[IpaBoBorO IEpeyMOBOIO BHUKOHAHHS JIEPKaBOIO CBOIX (YHKIIH €
MOJIATKOBAa CUCTEMa, IO IIOBUHHA 3a0e3redyBaTd AOCTAaTHIH pIBEHb
HATIOBHCHHA OIO/DKETY, BOAHOYAC YHHUKAIOYM HAaIMIPHOTO (iCKaIbHOTO
HABaHTAKECHHS Ha CyO’€KTiB TOCHOJAPIOBAHHS, IO MOXE HETaTUBHO
BIUIMBATH Ha TEMITM €KOHOMIYHOTO PO3BHUTKY. BimmoBimgHO e(eKTHBHICTH
MOJIATKOBOT TONITHUKH JEPXKaBW BH3HAYAEThCS 3AATHICTIO 3a0e3meunTH
Oamanc MK (iCKalbHUMH iHTEpecaMH JepKaBH Ta EKOHOMIYHOIO
AKTUBHICTIO Cy0’ €KTiB TOCIIOapIOBAHHSA, a peaii3almis (yHKIiH ToJaTKOBOL
MOJITUKH  Oe3nocepeHbO  3aJISKUTh  BiJl CTaOLIBHOCTI  MOJATKOBOTO
3aKOHOJIAaBCTBA, OCKUIBKM caMe IepefdadyBaHiCTh 1  y3rOJKEHICTh
MOJIATKOBHX HOPM CTBOPIOIOTH HEOOXiJHI YMOBH JJIsl IPUIHATTS €KOHOMIYHO
0OIpYHTOBAHHX PIIlIeHb CY0’ €KTAMHU TOCIIOAAPIOBAHHS.

3arajapHOBIIOMO, OAATKOBE 3aKOHOJIABCTBO Y KPaiHU XapaKTepH3YEThCS
BHCOKOIO TMHAMIKOIO 3MiH, II0 CTBOPIOE NEBHI BUKJIWKHU JUIA MIATPUMAaHHS
eKOHOMIUHOI cTabinpHOCTI. BiTumssHi HaykoBmi O. O. Imutpuk, A. M Ko-
TeHKo. Ta €.B. CMuuka BH3HAYAIOThH, MO 3MiHH 110 [10AaTKOBOTO KOIEKCY
VYkpaiHu cBiguaTh, MO peaji3amis MPUHIUIIB IT0JaTKOBOTO 3aKOHO/IABCTBA,
SIKi Manu OyTH 000B’I3KOBHMH IIPH 3aCTOCYBAHHI OpraHaMH JIep>KaHo1 BIaJIH,
HOPYLIYIOTHCS IOPOKY 2.

I'. M. Bykanog, O. 0. Ky3pmenko, O. C. Boj0X0B TakoX BHALISIOTH
JICK1JIbKa Tepio/IiB OCHOBHUX 3MIiH B IOJaTKOBOMY 3aKOHOABCTBI YKpaiHu:
nepiog craHoBieHHs (1991-2010 pp.) Bix3HayaBcs YacCTUMU 3MiHAMH,
HETOCJIIIOBHICTIO MOJATKOBOT MOJITHKU Ta il OpI€HTAL€l0 NEpeBaXKHO Ha
¢ickanbHy  QyHkuito;  nepion  koambikamii  (2010-2014  pp.)
XapakTepusyBaBcsl NpUUHATTSIM [logaTkoBoro kojaekcy YkpaiHu, SKuid MaB
Ha MeTi yHi(iKyBaTH IIOJATKOBE 3aKOHOAABCTBO Ta 3a0e3NeunTH HOro
cTabinbHicTh; nepion pedopmyBanHs (2014-2022 pp.) cynpoBOJKyBaBCs
BHECEHHSM YHMCJIEHHUX 3MiH 710 [TogaTkoBoro kogekcy 3 MeToro jibepaizarii

12 Jmutpux O. O., Kotenko A. M. ta Cmuuka €. B. BriyB npuHIUIIB MOJATKOBOTO
3aKOHO/IaBCTBA Ha BeZieHH Oi3Hecy B YkpaiHi. Financial and Credit Activity Problems of Theory
and Practice, 1(28), 105 c. https://doi.org/10.18371/fcaptp.v1i28.163685
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MOIaTKOBOI CHUCTEMH, OOpOThOM 3 YXWJIEHHSAM BiJl OIOJATKYBaHHS Ta
HaOmkeHHs 1Mo cramapriB €C; mepion BoeHHoro crtany (3 2022 p.)
3HaMEHyBaBCs 3MiHAMH, CIPSIMOBAHMMH Ha MIATPUMKY Oi3Hecy B yMoOBax
BiHM Ta 3a0C3ICUCHHA JOCTATHROTO HATIOBHEHHS OIOKETY I
(inancyBanHs 060poHHHX MOTPeO 3.

Taka TEHIEHISI CTBOPIOE CHCTEMHY MpobieMy Yy 3a0e3nedeHHi
CTaOlIPHOCTI  MOJATKOBOTO 3aKoHOAaBcTBa. llpm upomy, crarts 4
[MogatkoBoro kojekcy VYKpalHM 3akpilUlloe NpPUHOMO — CTaOUIBHOCTI
MI0JIATKOBOTO 3aKOHOJIABCTBA, BIJIIOBIAHO 10 SIKOTO 3MiHHM IO IOJATKIB 1
300piB HE MOXYTh BHOCHTHUCS Mi3HIIIE HIXK 3a IIICTh MICAIIB IO MOYATKY
HOBOTO OIOJUKETHOTO TMepiofy, a TaKoX HE JOIyCKAIOThCS IPOTArOM
OrojpkeTHOro poky 4. BianoeigHo neil mnpuHIMI cnpsAMoBaHMi Ha
3a0e3nedeHHs nepe0avyBaHOCTI MMOJATKOBOTO PETYIIOBAHHS, OJHAK HOTro
e(EeKTHBHICTh 3HAYHOIO MIpOI0 3aJICKUTH BiJ (DYHKIIOHYBAaHHS MPAaBOBOTO
MOHITOPHUHTY, SIKW 3a0e31edye 00TpyHTOBaHICTh i CHCTEMHICTh TAKHX 3MiH.

[MpuHOMT cTabIEHOCTI MOAATKOBOTO 3aKOHOIABCTBA € BKPal BaXKIIMBHM,
ocKimbkH (hopMye OCHOBY i moOymoBu e(eKTHBHOI Ta mepeadadyBaHOl
nogatkoBoi cucreMu. Came cTaOUIBHICTH JO3BOJISE IUTATHUKAM IOAATKIB
OLIIHIOBATH TIO/IATKOBY IOJIITHKY JepaBu Ta GOpMye piBeHb JIOBIpH JI0 Hel.
HaromicTb yacti i HenepeabauyBaHi 3MIHM €JIEMEHTIB MOAATKOBOI CHCTEMHU
(monatkiB, CTaBOK, 0a3M OINOJATKYBAaHHS) HETaTUBHO BIUIMBAIOTH HA IO
JIOBIpY Ta MOXYTh YCKIAQJHIOBATH CKOHOMIYHY JiSUIBHICTH CYO €KTIB
rocrojiaproBants. 3 IiHIIOr0 OOKy, MOAATKOBE 3aKOHOJABCTBO HE MOXKeE
3aJMIIATHCS TIOBHICTIO HE3MIHHHM, OCKUIBKH MOTpeOye amanTamii g0
eKOHOMIYHHX 3MiH. CaMe TOMY BCTaHOBJICHHS YITKHX 4acOBHX OOMEXEHb
II0Z0 BHECEHHS 3MIiH BHCTYIA€ BaXKIMBOI TapaHTIEI0 CTaOUTBHOCTI Ta
3aro0irae 3710BKUBAHHIO BJIaJHUMH ITOBHOBAKEHHSIMHU.

BomHouac cynoBa IpakTHMKa CBiT4MTh, IO HEJOTPUMaHHSI abo
HEOJHO3HAYHE 3aCTOCYBaHHS NPUHLIUIY CTaOUIBHOCTI  ITOJIaTKOBOTO
3aKOHOJIABCTBA ITPHU3BOJIUTD 0 BUHUKHEHHS MOJATKOBUX CIIOPIB 1 3yMOBIIIOE
HEOOXITHICT CyJIOBOT0 3aXUCTY IPaB ILIATHHUKIB MOJAaTKIB.

VY 2022 poui Kacauiiinuii aaminicTpaTuBHU cya y ckiani BepxoBHoro
Cyny y nocranoBi Bing 19 xBitHsa 2022 poky y cmnpasi Ne 816/687/16
c(hopMyITIOBaB MiAXi/ A0 OLIHKK 3MiH Y IPAaBOBOMY PEXHMIi OIOJATKYBaHHSI
Ha BINOBIAHICTG MPHUHIUIY IpaBoBoi BU3HaueHOCTi. 3okpema, Cyn
3a3Hayae, 110 TaKa OI[IHKA Ma€ 3/IIICHIOBATHCS 3 ypaxyBaHHAM 0OCTaBHUH, SIKi

3 T. M. Bykaunos, O. I0. Kyspmenko, O. C. Bonoxos. Brmiup 3MiH y T0AaTKOBOMY
3aKOHO/IaBCTBI HAa EKOHOMIYHY cTabinbHicTh Ykpainu. Social Development: Economic and Legal
Issues, (5). https://doi.org/10.70651/3083-6018/2025.5.09 c. 5- 6.

4 TlonarkoBuit komekc Yxpainu. 3akon Ykpainm Bimg 02.12.2010 Ne2755-VI. URL:
https://zakon.rada.gov.ua/laws/ show/2755-17#Text (nara 3Bepaenns 14.04.2026).
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00yMOBH/IN BHECEHHs 3MiH A0 MOAATKOBOTO 3aKOHOAABCTBA, a TaKOXK
XapakTepy TaKHX 3MiH — IOCTiifHOro 4n TMM4acoBoro. Tak, cyoBa manara 3
PO3TILIMY CIIpaB MIOJO IMONATKIB, 300piB Ta IHIINX 0OOB’SI3KOBHX IUIATEKIB
KAC BC y mocranosi Bix 19 kBitHs 2022 poky y cmpasi Ne§816/687/16
3a3Hada€, IO B KOHKPETHHX CHUTYyalisX MPaBO3aCTOCYBaHHS IIPaBOBi
MPUHOUIN, B TOMY YHCII MPHUHIWIHN MOAATKOBOTO 3aKOHOJABCTBA, MAIOTh
po3risAaTHes B iX CyKynHOCTI. Po3risiiaroun AOTpUMaHHS M MOPYIICHHS
OJTHOTO 3 MPABOBUX NMPHHIMIIIB, HE MOYKHA HE BPaxOBYBaTH JIOTPUMAHHS YU
MOPYIIEHHS IHIMX. Tak, MPUHIMII CTaOUILHOCTI HEMOXKJIMBO PO3IJISIaTH
BIZIOKpEMJICHO, 30KpeMa BiJ NpuUHOMIY  (icKadbHOI  JOCTaTHOCTI
(«BCTQHOBJIEHHS TIOJAaTKIB Ta 300piB 3 YypaxyBaHHSIM HEOOXiTHOCTI
JIOCSITHEHHSI 30aaHCOBAHOCTI BUTPAT OIO/DKETY 3 HOTO HaJIXOJDKCHHSIMI»
miAIyHKT 4.1.5) 9u 3araimbHOCTI OTIOAaTKyBaHHS («KOKHA 0c00a 3000B ' s3aHa
crtadyBaTH BcTaHOBieHI IlomaTkoBuMm KomekcoM YKpaiHH, 3aKOHaMu 3
IIUTaHb MUTHOI CIIPaBH IOJATKH Ta 300pH, IUIATHUKOM SIKMX BOHA € 3T1JTHO 3
MOJIOKEHHAME 11boT0 Komekcy» miamyHkT 4.1.1), HEBIABOPOTHOCTI HACTaHHS
BHU3HAYCHOI 3aKOHOM BIATIOBIJAIBHOCTI B pa3i MOPYLIEHHS IIOJAaTKOBOTO
3akoHOJaBcTBa (MiAMYHKT 4.1.3). [HImmMu ciioBamu, IPUHIUIA K OCHOBHI
3acaly MPaBOBOTO PEryJIIOBaHHS IiIOTH ((PYHKIIOHYIOTb) CUCTEMHO, MalOTh
aHaIi3yBaTUCS B NPaBO3aCTOCYBaHHI SK CYKYIHICTh BUMOI, JOTPUMAaHHSI
SIKUX BUMAra€eThbesl SIK IUIATHUKOM I10JIaTKY, KOHTPOJIIOIOYMM OPraHOM, TaK i
3aKOHOZIABIIEM 5.

um pimennsim KAC BC kapauHanbHO 3MIHUB ICHYIOUY NPAaKTHKY Yy
MTUTaHHI 3aCTOCYBaHHS NPUHIONITY cTabiIBbHOCTI TI0JJaTKOBOTO
3aKOHOJIaBCTBA, IONPH T€, IO MMO3MBadi SK IACTaBy AN 3aJOBOJICHHS
MIO30BHAX BHMMOT' TIOCWJIAJHCS Ha TOPYIIEHHS IIOJaTKOBHM OpPIraHOM
moyoxeHp manyHkty 4.1.9 mynkrty 4.1 crarti 4 IlogatkoBOro KoIeKCy
VYkpaiHu — IpUHIUITY CTaOUIBHOCTI TOAATKOBOTO 3aKOHO/IABCTBRA.

B inmomy pimenni KacamiiiHmii agMiHICTpaTHBHHHA Cyx y CKIAdi
BepxosHoro Cyay (moctranoBa Bim 26.09.2023) y cmpasi Ne 640/7520/21
3HOBY IIE€perJsIHYB MiAXiJ [0 3aCTOCYyBaHHs IPUHIMIY CTabiIbHOCTI
M0JIATKOBOTO 3aKOHOJIABCTBA BHKJaneHui B 2022 poii Ta AifdIlIOB BUCHOBKY,
110 caM 1o co0i MPUHIMI CTa0UTLHOCTI (30KpeMa MpaBHiIO «6 MICSIIBY») He
CKACOBYE Jil0 HOPM 3aKOHY, SKHMH 3MIHIOIOThCS €JICMEHTH IOJIaTKY, HABITh
AKIIO TaKi 3MiHM MPUHHATI 3 MOPYIIEHHSIM IIbOTO CTPOKY. BomHO9ac orinka
TaKUX 3MIH Mae€ 3JIHCHIOBaTHCS 3 ypaxyBaHHsAM: OajaHCy ITyOJIYHUX 1
NIPUBATHUX IHTEpPECiB; IPONOPIIHHOCTI BTpPyYaHHS Yy MaHHOBI mpaBa
IUIATHUKA TIOJIAaTKiB; METH 3alpoBa/UKEHHs 3MiH (30Kpema (icKaabHOT
HEOOXI1THOCTI); THMYAacOBOTO YU IMOCTIHHOTO XapakTepy BiAIOBITHHX HOPM.

15 TMocranosa Bepxosroro Cyay Bin 19.04.2022 y cripasi Ne 816/687/16 (amMinicTpaTuBHE
npoBapreHHs Ne K/9901/33796/20). URL: https://supreme.court.gov.ua
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Tak, cya 3a3Hadae, MO MPHUHIUI CTa0IBPHOCTI MOAATKOBOTO 3aKOHOIaBCTBA
nepeOyBae y CKIaAi Takoro CTPYKTYPHOTO €JIEMEHTY HPHUHIUITY
BEPXOBEHCTBA MPaBa, SK IIPaBOBa BH3HA4YEeHICTh. CTabiIBHICTH TOJaTKOBOTO
3aKOHOJABCTBA Iependadae 3aKOHHI OWiKyBaHHS IUIATHUKA ITOJATKy OO0
HE3MIHHOCTI IPaBOBOTO PEKUMY OTNIOAATKyBaHHA. BogHOYAC Taki 04iKyBaHHS
BiJl 3aKOHO/IABIl MAIOTh yPiBHOBAYKYBATHUCH i3 MPABOM JICPKaBU IPUIAMATH
3aKOHHU BIAMOBIAHO JIO CYCHIJIbHUX (MyOJIiYHNX) 1HTepeciB, TOOTO HEOOXiTHO
BpPaxOBYBaTH COIiaJIbHI, TOJITUYHI, CKOHOMIYHi, OC3MECKOBI YMHHUKH, SKI
ICHYIOTb Ha MOMEHT NPHUHATTS 3aKOHOJABYOro akry. [lutaHHs miomo
3aCTOCYBaHHS HOPM 3aKOHIB NP0 3MiHY Oy/Jb-SKHX E€JIEMEHTIB MOAATKIB
(300piB), AKi MpUHHATI Oe3 BpaxyBaHHS TEMIIOPAIBHUX MEX, BCTAHOBJICHHX
mianmynktom 4.1.9 myskty 4.1 crarti 4 IIK VYkpaiou, He mOBHHHO
BUPINIyBaTUCS IIJISIXOM MPSIMOTO 3ICTAaBIECHHS IIMX HOPM, OCKUIBKH, SIK BXXKE
3a3HA4YCHO, MPHUHIUI CTaOUIBHOCTI i€ i 3aCTOCOBYETHCS B HEPO3PHBHOMY
3B 3Ky 3 IHIIUMH MPAaBOBHMH MPHUHIUNAMU. Mipa cTaOLIBHOCTI 3alIC)KUTh
Bix OaraThoX YMHHHKIB. OIiHKa 3MiH Yy MPaBOBOMY PEKUMI OIIOIAaTKyBaHHS
Ha {1 BiAMOBITHICTH MPABOBiM BH3HAYCHOCTI Ma€ BiIOyBaTHCh Ha TiICTaBi
MOpIBHIOBAaHHS Ta OIIHIOBaHHA OOCTaBWH, BHACIIJOK SKHAX JisB
3aKOHOJIaBellb, IPUIMAIOUN PIllIeHHs [P0 3MiHY CTaBOK MOJATKy (300py), a
TaKOX 3 BPaXyBaHHAM TOTO, YH € lleH 3axij mocTiiiHuM abo Tumyacosum '°.

Otxe, BepxoBuuit Cyn y mnocraHoBi 2022 poky 3ocepenuBcs Ha
HEOOXITHOCTI OI[IHKM 3MiH Y IOJAaTKOBOMY 3aKOHOJABCTBI Kpi3b NPH3MY
NPUHLUIY TPaBOBOi BHU3HAYEHOCTI, AKLUEHTYIOYM yBary Ha 0OCTaBHHax
MPUHHATTA TaKUX 3MIH Ta iX Xapakrepi (THMYacOBOMY YH IMOCTiHHOMY).
Hatowmicts y mocranosi 2023 poky BepxoBauit Cyx copmymoBaB Oiibn
THYYKHH MiAXiJ, 3a3HaYMBINM, IO (DOpMAJbHE MOPYIICHHS NPHHIUITY
cTabimpHOCTI (30KpeMa CTpPOKIB BHECEHHS 3MiH) came 1o cobi He €
0E3yMOBHOIO ITiJICTABOIO JIJIsi HEBU3HAHHS BiINOBITHUX HOpM. [Ipu mpomy
KIIFOYOBOTO 3HAYCHHA Ha0yBalOTh KpHUTEpil NpomopLiitHOCTI, OamaHC
myOJIYHUX 1 MPUBATHUX IHTEPECiB, @ TAaKOX OOIPYHTOBAHICTH 1 METa TaKHX
3MiH.

Takum uuHOM, sikio y 2022 porfi akieHT poOuBCS Ha (POPMAIbHO-
IOPUIMYHUX acleKTaX CTaOlIbHOCTI Ta MPAaBOBOI BH3HAYCHOCTi, TO Y
2023 poui miaxix TpaHchopMyeThes y OiK MaTepialbHO-NPABOBOI OIIHKH
3MiCTy MOJATKOBUX 3MiH. Taka eBOJIOLIS CBIIYUTD PO MOCTYTIOBHHA Hepexif
Bi (QopmanbHOro po3yMiHHSA cTabiabHOCTI N0 i  (YHKIIOHAIBEHOTO
TITyMadeHHs.

ITokazoBum € Takoxx pimenHs KoncruryniliHoro Cyny Ykpainu Bix
21 ciuns 2025 poky Ne 3-p(11)/2025 y cnpaBi 3a KOHCTUTYLIHHOIO CKaproro

16 TlocranoBa Bim 26.09.2023 Bepxosnoro Cymy y cmpasi Ne 640/7520/21. URL:
https://supreme.court.gov.ua/supreme/pro_sud/rishennya_sud palat/2023_10 23 640 7520 21
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TOB «I"'eomakc-Pecypcey, 10 TakoX MiATBEPIKYE HEOOXiTHICTh JOTPHUMAHHS
MPUHIUITIB  TIPaBOBOI BHU3HAUEHOCTI Ta mepexbadyBaHOCTI y cdepi
HOAATKOBOTO peryntoBaHHs. Cyll HaroJOCHB, [0 HOPMaTHBHE PETyJIIOBAaHHS
y oIaTKOBiH cepi Mae 3abe3medyBaTH SICHICTh, CTAOLTBHICTD 1 3pO3YMIITICTD
NPaBOBHX HOPM JUIS IUIATHUKIB IOJATKIiB, IO € CKJIAJOBOIO BEpXOBEHCTBA
npasa 7.

3a3HaueHud miAxix  QakTUUHO  miAKpechroe, O  cTallIBHICTH
MI0JIATKOBOTO 3aKOHOJABCTBA Ma€ KOHCTHUTYLIHHHUI XapakTep i BUMarae He
sviie (GOpMaIbHOTO JTOTPUMAHHS MPOLENYp NPUHHATTS MOJATKOBUX HOPM,
ayie ¥ OWIHKM X BIUIMBY HA TPaBOBY BU3HAYCHICTH Ta JOBIpPY IIATHHKIB
MOJATKIB. Y IIbOMY KOHTEKCTI IPaBOBUIH MOHITOPHUHI BUCTYIA€E KIFOUYOBUM
IHCTPYMEHTOM, SIKWii 3a0e3reuye CBO€YacHe BUSBJICHHS PU3HKIB HOPYILICHHS
IUX MPUHIIMIIB, aHANTI3 e(EeKTUBHOCTI MOJATKOBUX HOPM Ta 3amoOiraHHs ix
Herepen0adyBaHUM 3MiHAM.

Otxe, mo3umis KoncrurymiitHoro Cymy VYkpaiHu y IbOMy pillleHHI
OIOCEPEKOBAHO HOCHIIIOE POJIb TPABOBOTO MOHITOPUHTY SIK MEXaHi3My
3a0e3neueHHss CTaOUTPHOCTI ITOAAaTKOBOTO 3aKOHOJABCTBAa Ta peaizarii
MIPUHITUITY BEPXOBEHCTBA IpaBa y MOJATKOBiH cdepi.

B 3B’sa3ky 3 UM, 3aciyroBylOThb Ha yBary BHCHOBKH mpodecopa
A. MoHaeHKa mpo Te, 1O CTaOUIBHICTh MOAATKOBOTO 3aKOHOJABCTBA
nepezdavyae 3aKOHHI OYIKYBAaHHS IUIATHUKA TOJATKY MO0 HE3MIHHOCTI
MIPaBOBOr'O PEKUMY OINOAATKyBaHHs. 30kpeMma, y pimenHi €CIUI y cnpasi
«Denopenko npotu Ykpainu» Big 30.06.2006 3a3Ha4ueHO, 1110 BiAMNOBITHO 10
MpeleICHTHOTO TpaBa OpraHiB, sKi Aif0Th Ha mifcraBi KoHBeHmii, mpaBo
BJIACHOCTI MOJKE BHCTYNaTd y (Gopmi He Juile MaiiHa, a il «BHIIpaBIaHUX
OYiKyBaHb» Bill ¢EKTHBHOTO BHKOPHUCTAHHS IpaBa BIACHOCTI. Y pilIeHH]
€CIUI y cupasi «Crperd mpot 06’ eqranoro KopomiscTay Bin 24.06.2003
MaitHOM y 3HaueHHi ctaTTi 1 [Iporokomy 1 mo KoHBeHIIii BCTAaHOBIIOE TIPaBO
0co0H Ha MUpPHE BOJIOJIHHS CBOIM MailHOM) BBa)Ka€ThCs, 30KpEMa, «3aKOHHE
i 06rpyHTOBaHE OUiKyBaHHs Ha0yTH MaifiHO a60 MaifHOBE TpaBo» '8,

be3yMoBHO, B IIbOMY KOHTEKCTI 0COOJIMBOIO 3HaYCHHS HaOyBa€ IPaBOBUI
MOHITOPHUHT, KA JI03BOJISIE 3a0€3NEUUTH CaMe TaKy KOMIUIEKCHY OIIHKY
MOJIATKOBOTO ~ 3aKOHOJIABCTBA, BPAxXOBYIOUM HE JIMIIE JOTPUMAHHS
(bopManbHIX BUMOT, ajie i (paKTUYHMIA BIUIMB MIPABOBUX HOPM Ha CYyCIIBHI
BiIHOCHWHH.

17 Pimenns Konctutymiitnoro Cyay Ykpaiau Big 21 ciums 2025 poxy Ne 3-p(11)/2025. URL:
https://ccu.gov.ua/docs/7137

'8 Auton Monaenko. [TpHHIMI CTaBiTBHOCTI TOATKOBOTO 3aKOHOJABCTBA KPi3h TPH3MY
aHamizy mpaktuku BepxoBuoro Cymy, €CIUI, cymy €C. URL: https:/yur-
gazeta.com/publications/practice/sudova-praktika/princip-stabilnosti-podatkovogo-
zakonodavstva-kriz-prizmu-analizu-praktiki-verhovnogo-sudu-espl-sudu.html
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Omxe, TPaBOBUH MOHITOPHHT BHCTYINA€ HEOOXiTHWM IHCTPYMEHTOM
Y3TO[DKCHHS THYYKOCTi ITOJaTKOBOTO PETYJIOBAaHHS i3 BHUMOTaMH ioro
cTabinpHOCTI. Bijbm Toro, 3 IHOr0 MPUBOY 3aCIYTOBY€E Ha YBary IO3UILSA
nmocwtanHs J| [etmanneBa Ha HoOenmiBchkoro jaypeara Jxozeda Crirmima,
SKHA OOTPYHTOBY€ OJWH 13 KIIOYOBHX MPHHIMUIIB CIIPaBEINBOI Ta
e(peKTHBHOI IMOJATKOBOI CHCTEMH — THYYKICTh OIIOJAaTKyBaHHA. YYCHUH
BUXOJUTL 13 TOrO, IO IIOJATKOBI BIJHOCHMHHU HAJIEKAaTh [0 HAKOUIBII
YyTJIMBHX JI0 3MiH EKOHOMiYHOTO cepenouma '°,

JlilicHo, TOJAaTKOBI HOPMH MalOTh ONEPAaTHMBHO pearyBaTH Ha
TpaHcdopmarlii eKOHOMIYHOTO JKUTTS 3 METOIO HENOIYLIEHHsSI HEraTHBHOTO
BIUIMBY Ha €KOHOMIYHHUI PO3BHUTOK JIEp)KaBU Ta OJHOYACHOTO 3a0e3MeUeHHs
OXOIUIEHHST  HOBUX  (OPM  E€KOHOMIYHOI  JISUIBHOCTI  MOJAaTKOBUM
perymoBaHHAM. BogHouyac Taka THY4YKICTh € e()eKTHBHOIO JIMIIE 32 YMOBH il
30aJIaHCOBAHOCTI 31 CTa0IIIBHICTIO TOJATKOBOTO 3aKOHOIABCTBA.

OTxe, THYYKICTh 1 CTaOUIBHICTH OIONATKYBAaHHS MepeOyBalOTh Y
TiaJIeKTHYHOMY B3a€MO3B’s3Ky, IO Tependadae HEOOXiTHICTD IOIIYKY
ONTUMAIIFHOTO OaJlaHCY MK JWHAMIYHICTIO TOZATKOBUX HOPM i piBHEM iX
BHU3HAYCHOCTI JJIS IUIATHHUKIB MOAATKIB. BiqMoOBigHO TpaBOBHIT MOHITOPHHT
BUCTYIAE IHCTPYMEHTOM 3a0e3MeueHHs TaKoro 0anaHCy, OCKUIBKHU J03BOJISE
3MICHIOBATH CHCTEMHY OLIHKY MOJAaTKOBHX 3MiH, BHSBISITH HaJMIipHY
HecTaOlIbHICTh PEeryJIFOBaHH Ta CIPHSTH ITiABUIICHHIO NIepe10auyBaHOCTI i
Y3TOJDKEHOCTI TI0IATKOBOI CHCTEMH.

[IpaBoBHii MOHITOPUMHI TOJATKOBOIO 3aKOHOJABCTBA B YKpaiHi Ha
CydacHOMY eTami mepeOyBae y cTafil IHCTUTYIIHHOTO CTaHOBICHHS Ta
XapakTepu3yeTscs  (parMeHTapHicTIO peamizamii. Ilompm moctymose
HOpPMAaTHBHE 3aKpiIUIEHHs 3arallbHAX 3acaj IMPaBOBOTO MOHITOPUHLY Y
3aKOHOJABCTBI MPO TPaBOTBOPYY MiSUIBHICTB, Y cdepi IMMOmaTKOBOTO
pEryJIIoBaHHS BiICYTHill €1UHUIA, CHCTEMHO OpraHi30BaHUH MeXaHi3M iforo
30IHCHEHHS.

@DakTHYHO €JEeMEHTH IPAaBOBOTO MOHITOPUHTY TOJATKOBHX HOPM
peati3yoThCs PI3HUMH JICPXKABHHUMU OPraHAMH B MEXaxX 1X KOMIICTEHIIIT.
Tak, MinicrepcTBo ¢inanciB Ykpainu 3iilicHIOe aHani3 e(eKTHBHOCTI
MMOJTATKOBOT TOJITUKU, OLIHIOE (hiCKaIbHI HACTIAKA 3MiH 10 MOJATKOBOIO
3aKOHOJABCTBA Ta (HOPMY€E TMPOIMO3MINi II0J0 HOr0 BIOCKOHAJICHHS.
JlepxaBHa moAaTKoBa Ciy»0a YKpaiHH, y CBOIO Hepry, y3arajibHIOE
NIPAaKTUKY  3aCTOCYBAaHHS  IOJATKOBMX HOPM, BHSBISIE  TNPOOJIEMH
NIPaBO3aCTOCYBaHHS Ta iHILIIOE 3MIiHM JO TOAATKOBOTO 3aKOHOJABCTBAa Ha
OCHOBI aHaJNi3y IMOJATKOBHX HAIXOIDKCHb 1 MPaKTUYHUX Kouisii. Komiter

19 T'ermanties /1. PerponopatkoTBOpuicTh. «IloMuIKmy aepxaBy, 3a sKi BiIIOBIIAIBHICT
Hece ruiatHuk  mojatkiB  URL: https://zn.ua/ukr/business/retropodatkotvorchist-pomilki-
derzhavi-za-yaki-vidpovidalnist-nese-platnik-podatkiv-_.html
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BepxoBaoi Pamyu VYkpainm 3 nurtaHb (iHaHCIB, TOJATKOBOI Ta MHUTHOL
TIOJIITHKHY 3/1ICHIOE TTOTIepeIHii aHaIli3 3aKOHOIPOEKTIB Y TIOAATKOBIH cdepi,
OIIiHIOE iX BIUIMB Ha OIODKETHY CHUCTEMY Ta Cy0’€KTiB TOCIIOJapIOBaHHS.
OxpeMi eleMeHTH MpPaBOBOTO MOHITOPHHTY 3HIHCHIOIOTECS 1 PaxyHKOBOIO
MaaTor YKpaiHd, sKa aHalli3ye eQeKTUBHICTh BUKOPHCTAHHS OOKETHIX
KOIITIB Ta OIIHIOE BIUIMB NOJATKOBHX pIMICHh HAa [JOXOIHY YaCTHHY
Oropkety. MiHicTepcTBO rocTHLIT YKpaiHu 3a0e3neuye NpaBoBy €KCIEepPTU3Y
HOPMaTHBHO-IIPAaBOBHUX AKTIB, CIIPUSIIOUHN iX Y3TOMKEHOCTI Ta BIIMOBIAHOCTI
MIPUHIXIIAM 3aKOHHOCTI Ta IPaBOBOi BU3HAYEHOCTI.

TakuMm UMHOM, Ha 32aKOHOJIAaBUOMY PiBHI YaCTKOBO pealli3y€eThcs (QYHKIIIS
MOHITOPHUHTY, CIIPSIMOBAaHA Ha OIIHKY MOTCHIIMHUX HACIIJIKIB ITOJaTKOBHX
3MiH J0 1X TPUAHATTS.

BonmHouac, He3BakalouW Ha HAsBHICTD OKPEMHX IHCTUTYHIHHHX
€JICMEHTIB, TPAaBOBHH MOHITOPHHT MOJATKOBOTO 3aKOHOJABCTBA HE Mae
LUTICHOTO XapakTepy. BiACyTHICTP €IMHOI METOAOJIOTIi, Y3TOIKEHIX
KpHUTEPIIB OIIHKY e()eKTUBHOCTI ITOJTATKOBUX HOPM Ta iHTETPOBAHOI CHCTEMU
aHami3y TNpHU3BOAWTH 1O Horo ¢parmentaprocti. lle, y cBowo uepry,
YCKJIQ[HIOE CBO€YAaCHE BHSBJICHHS CHCTEMHHX IpOOJIEM ITOJaTKOBOTO
peryJroBaHHS Ta 3HIKYE e(hEeKTHBHICTh HOr0 KOPUTYBaHHSI.

HacninkoMm Takoi cuTyauii € HemocTaTHI piBeHb Y3rOKEHOCTI
MOJIATKOBHX 3MiH, 10 6€3M0CepeAHBO BILIMBAE HA CTAOLIBHICTD MOJATKOBOTO
3aKOHOJABCTBA. YacTi Ta HECHCTEMHI 3MiHM MOAATKOBUX HOPM 3MEHILIYIOTh
nepen0avyBaHiCTh MPABOBOTO PEryJIIOBAHHS, CTBOPIOIOTH J0OJATKOBI PHU3UKU
JUISl TUTATHHWKIB TOAATKIB Ta YCKJIAJHIOIOTH JOBFOCTPOKOBE IUIAHYBaHHS
TOCHOJApPCHKOT TisLITEHOCTI.

Takum 4YMHOM, Cy4acHWH CTaH NPAaBOBOTO MOHITOPHHTY II0JIaATKOBOTO
3aKOHOJIaBCTBA B YKpaiHi MOXXKHa OXapaKTepU3yBaTH SIK MEpEeXiJAHWH: Bif
PO3pi3HEHUX IHCTHTYHIHHUX WPaKTHK 10 HEoOXigHOCTI (opMyBaHHS
1iTiCHOT, METOIOJOTIYHO Y3rOKEHOT CHCTEMH MOHITOpHHTY. Ii po3BuUTOK €
Ba)XXJIMBOIO  TIEPEIyMOBOI0  3abe3leueHHs cTalbiIbHOCTI  (hiHAHCOBOTO
3aKOHOJIAaBCTBA, OCKUILKM CaMe CHCTEMHHH ITPaBOBUH MOHITOPHUHI JI03BOJISIE
MOEHATH IMHAMIYHICTB MMOJATKOBOTO peTyJIIOBaHHS 3 Horo
MIPOrHO30BAHICTIO Ta IPAaBOBOI OOMEXeHiCTI0. Ha Hamry ayMmKky, came
3aBJISIKM MPOBEJCHHIO aHali3y, OMLIHI BiJCTEXEHHIO Ta IMPOrHO3YBaHHIO
YUHHOTO 3aKOHOJIaBCTBA, MPAaBOBUN MOHITOPWHT CIpHsie (YHKI[IOHYBaHHIO
cucteMu 3a0e31eYeHHs] KOHCTUTYIHHO-TIPaBOBO1 cTablIBHOCTI YKpaiHH.

Otxe, 3aKpilUIEHHS HPaBOBOTO MOHITOpHHTY Yy 3akoHi Ykpainm «IIpo
MIPaBOTBOPYY JISUTBHICTB» CTAJI0 BKIMBUM KPOKOM y HAanpsiMi 3a0e3nedeHHs
CTaOlIBHOCTI 3aKOHOAABCTBA, IIPOTE HOro e(EeKTHBHICTH 3alIeKHUTh BiJ
peaTbHOTO BIPOBA/DKCHHS BIAMOBIMHUX MEXaHI3MIB Yy IISUIBHICTH YCIX
cy0’€ekTiB mpaBOTBOPUOCTi. Jluime 3a yMOBH CHCTEMHOTO 3aCTOCYBAaHHS
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MPaBOBOTO  MOHITOPHHTY SIK YHIBEpCaJIbHOTO I1HCTPYMEHTY  OIIIHKH
HOPMATHBHO-TIPABOBUX AaKTIB MOXJIMBO JOCSITH HAJEKHOTO PIBHS
cTabiTpHOCTI 3aKOHOIABCTBA, 30KpeMa y cepi MoIaTKOBOTO peryIOBaHHS.

3. Posib IpaBoOBOro MOHITOPUHTY Yy 3a0e3ne4eHHi cTadiibHOCTI
NOAATKOBOI'0 3AKOHOJaBCTBA B YMOBaX €BPOIeiicbKOI
iHTerpanii Ykpainu

VY cyyacHHX yMOBax €BpONEHCHKOI iHTerparii YkpaiHM OCOOIMBOTO
3Ha4YCHHS HaOyBae 3a0e3eUeHHs CTa0UIBHOCTI MOJATKOBOTO 3aKOHOIaBCTBA
SIK HeoOXiTHOI TepenyMoBH (OpMyBaHHS Tepen0adyyBaHOTO MPABOBOIO
CepEeIOBUINA, CHOPUATIMBOTO M PO3BUTKY TOCIOAAPCHKOI [isSUIBHOCTI,
3aJyueHHs I1HBECTHUIM Ta 3a0e3NeueHHs HaJIeXHOro (YHKIIOHYBaHHS
¢iHaHCcOBOi cmcTeMH JIep)kaBH. llpomecw amanTamii  HaIliOHAIBHOTO
3aKOHOJABCTBa [0 cTaHAapTiB €Bpomelickkoro Coro3y 3YMOBIIOIOTH
MiABUICHAS BUMOT JIO SIKOCTI HOPMAaTHBHO-IIPaBOBOT'O PETYJIOBAHHA, HOTO
CHUCTEMHOCTI, Y3TO/KCHOCTI Ta CTa0UTPHOCTI MUIIXOM 3aCTOCYBaHHS
MIPaBOBOTO MOHITOPHHTY.

Y [opOMy KOHTEKCTI TPaBOBHH MOHITOPHHT BHCTYIIA€ BaKIIUBUM
IHCTPYMEHTOM 3a0C3MCUYCHHS HAICKHOrO (YHKIIOHYBAHHS ITOJATKOBOI'O
3aKOHOJIABCTBA, OCKIIBKH Ja€ 3MOTY CBOE€YACHO BUSIBIISITH MPOTATUHHU, KOJi3i1
Ta IHII HENOJIKM IPABOBOI'O PETYJIIOBaHHS, OLIHIOBATH e(EKTUBHICTh
MPUHHATHX HOPMAaTHBHO-TIPABOBHX aKTiB, a TAKOXK MPOTHO3YBATH HACIIIIKH
iX 3acTOCYBaHHs. 3IiiICHEHHS CHCTEMHOTO IMPAaBOBOIO MOHITOPHHIY CIIPHSE
MiABUICHHIO PIiBHS IMPaBOBOI BHU3HAYEHOCTI, 3a0e€3MeYeHHI0 CTa0ITBHOCTI
MMOJJATKOBOTO  3aKOHONABCTBA Ta HOTO BIATIOBIAHOCTI €BPONCHCHKHM
MIPaBOBUM CTaHIApTaM.

B ymoBax mornmOiieHHS IHTETrpamiifHUX MPOIECiB Ta IMIUIEMEHTAIlil
€BPONCHCHKAX HOPM Y HAIlOHAJIFHY IPAaBOBY CHCTEMY POJb IPABOBOTO
MOHITOPHHTY ICTOTHO 3pOCTa€, OCKIIBKA CTa€ OIHUM i3 KIFOUOBHX
M€eXaHi3MiB 3a0e3ledeHHs CTa0iIbHOCTI IOJAaTKOBOIO 3aKOHOJABCTBA Ta
e(eKTHUBHOCTI JICPKABHOT [TOIATKOBOT IMOIITHKH.

Y  cyyacHii HayKoBiH  JOKTpHHI  e(EeKTHBHICTh  I0OJAaTKOBOTO
3aKOHOJABCTBA PO3IIISIAETHCSA K KOMIUIEKCHA XapaKTePHCTHKA CHUCTEMHU
[MOJJaTKOBO-TMPABOBUX HOPM Ta MpOIEAyp iX peamisamii, 10 HE MOXeE
OL[IHIOBATHCA BHKIIIOYHO 3a IIOKAa3HMKAMH ITOJATKOBHUX HAJIXOJ/KEHb.
3okpema, BomoxoB  O. Haromomrye, 1m0 eQEeKTHBHICTh  IIOJaTKOBOTO
3aKOHOJJABCTBA 3a0€3MEUYyEThCS 32 YMOBH Y3TOJDKCHOTO (DYHKIIOHYBaHHS
(icKaIbHO-€KOHOMIYHOT0, a/IMIHICTPAaTHBHO-OPraHi3alliifHOro Ta MPaBOBOTO
BUMIpIB, 110 3yMOBIIIOE HEOOXiTHICTH CUCTEMHOTO IPAaBOBOTO MOHITOPHHTY
HOPMATHBHO-IIPABOBUX AaKTIB 3 METO 3abe3rneueHHs iX cTaOiTbHOCTI Ta
nependadyBaHOCTi. ABTOp  3a3Hadae 1[I0, BAXKIUBUM  HaIMpPsIMOM
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YAOCKOHAJIECHHSI MOAATKOBOTO 3aKOHOJABCTBA B YMOBax €BPOIEHCHKOT
iHTeTparii € 3MEHIICHHS aIMiHICTPATHBHOTO HABAaHTAXCHHS HA TUIATHHKIB
MOJATKIB, a C(EeKTUBHICTh IOJATKOBOTO 3aKOHOJABCTBA IIOBHHHA
OIIHIOBATHCS 3 YpaxyBaHHSAM BHTPAT CyO’€KTiB TOCIOAAPIOBAaHHA Ha
BHKOHAHHS [TOJTATKOBHAX 000B’SI3KiB, IO BiIIIOBia€ CyYaCHUM €BPOIEHCHKIM
mizxoaam 10 GOPMYBAHHS CIPUSTIMBOTO PETYIATOPHOTO cepenoBuma 2,

[Tpu npomy, nporec afanTanii MOJATKOBOTO 3aKOHOJABCTBA Y KpaiHU /10
npaBa €Bporneiicbkoro Coro3y nependauae 3aiHCHEHHS CUCTEMHOTO aHaizy
HOPMaTHBHO-IIPAaBOBHUX aKTiB, OLIHIOBAHHS PE3YJIbTATIB iX 3aCTOCYBaHHS Ta
BUSIBJICHHST HEJOJIKIB MPAaBOBOTO pPETYIIOBaHHA. Y I[bOMY KOHTEKCTI
NIPAaBOBUII MOHITOPHHI BHCTYIA€ BaXKJIMBUM IHCTPYMEHTOM 3a0e3ledeHHs
e(pCKTHBHOCTI Ta CTAOLTHHOCTI IMOJJATKOBOTO 3aKOHOIABCTBA.

B Toii xe wac, pedopMyBaHHS ITOJATKOBOTO 3aKOHOAABCTBA YKpaiHW B
YMOBax €BPONICHUCHKOI iHTerpamii Mae Oe3mepepBHUN XapakTep i moTpedye
MOCTIHHOTO ~ BJOCKOHAJICHHS  HOPMAaTHBHO-IIPABOBOTO  PETYIIOBAHHS.
3a3HaueHe 3yMOBIIIOE HEOOXiNHICTh 3AIHCHEHHS CHCTEMHOTO IIPaBOBOTO
MOHITOPHHTY SK IHCTPYMCHTY 3a0e3meueHHs CTaOiIbHOCTI ITOJATKOBOTO
3aKOHOJIaBCTBA Ta HOTO BiAMOBITHOCTI €BPONECHCHKIM CTaHIAPTaM.

VY KOHTEKCTI €BponelchKoi iHTerpamii YkpaiHu OCOOJMBOTO 3HAYEHHS
HaOyBae 3a0e3mneueHHs CTablIbHOCTI MOAaTKOBOI'O 3aKOHOIABCTBA, OCKUIBKH
nepe70avuyBaHiCTh TMPABOBOTO PErYJIIOBAaHHS € HEOOXiTHOK YMOBOIO
e(ekTUBHOro (YHKIIOHYBaHHS NOAATKOBOI CHUCTEMH. JSIK MiJKpecioe
Mapymak O. A., cTaOUIbHICTh 3aKOHOJIABCTBA CHPUSIE MiJBUIICHHIO I0BIpU
IUTATHUKIB ITOJATKIB Ta IHBECTOPIB 1 3a0€31euye BiIIOBITHICTh HALlIOHATHHOT
MOJIATKOBOT CHCTEMH €BPONEHCHKUM CTaHIAapTaM. ABTOp 3a3Havae, IO
BaXIJIMBUM  IHCTPYMEHTOM 3a0e3le4YeHHS TapMOHI3allii IT0JaTKOBOTO
3aKOHOAABCTBa YKpaiHu 3 npaBoM E€Bporeilcbkoro Coro3y € npaBoBHA
MOHITOPHHT, SIKHA IO3BOJIIE OMLIHIOBATH €(EKTUBHICTH HOPMATHUBHO-
IIPAaBOBUX aKTiB Ta BU3HAYaTH HANpsMH iX MOAAIBIIOTO BIOCKOHAICHHS, a
CUCTEMHHUIl TIPaBOBUII MOHITOPHHI CIIPHSE CBOEYACHOMY OHOBJIICHHIO
3aKOHOJIABCTBA Bi/IMOBIIHO JI0 BUMOT €BPOIEHCHKOT iHTErpallii Ta 3abe3mneuye
Hioro crabinbHicTh. 2!

BaknMBMM HOPMAaTHBHO-NIPABOBUM IIIIPYHTSIM IIPOLECY TapMOHi3alil
NIOIATKOBOTO  3aKOHOJABCTBA YKpAiHU 3 €BPONEHCBKUMM CTaHIApPTAMU
€ Yroaa mpo acorianito Mix YkpaiHoro Ta €Bponeiicbkum Coro3oM, y sSKii
BHU3HAYEHO OCHOBHI HaNpsMH aJanTalii HaliOHAIFHOTO 3aKOHOJABCTBA 0

20 BonoxoB O. C. OriHoBaHHS e()eKTUBHOCTI M10/IATKOBOTO 3aKOHO/IAaBCTBA YKPAiHH: OKpeMi
MUTaHHS METOJOJIOTI]. AHANITHYHO-TIOPIBHsIIbHE TpaBo3HaBcTBO 2026. Bum. 93. C. 59.
https://doi.org/10.24144/2307-3322.2026.93.3.6

2! Mapymiak O. A. AKTyanbHi MUTaHHS FapMOHi3allil TT0JATKOBOTO 3aKOHOAABCTBA YKpaiHu
o BuMor €Bpomneiicbkoro Coro3y // AHaniTHYHO-TIOPIiBHSUIBHE NpaBO3HABCTBO. 2024. Ne 6.
C. 6009.
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mpaBa €Bpormeiickkoro Coro3y. 30kpema, peamizallis TOJOXKEHb YTOIH
nependayae MPUBEICHHSA IOJATKOBOTO  3aKOHOJABCTBA YKpaiHM Yy
BINOBITHICTH IO €BPONEHCHKUX CTaHNIAPTiB, IO 3yMOBIIOE HEOOXiTHICTH
CHCTEMHOT'O TIPABOBOTO MOHITOPHUHTY SK IHCTPYMEHTY OIIiHIOBaHHS
e(EeKTHBHOCTI HOPMAaTHBHO-TIPAaBOBOTO pETYJIIOBaHHA Ta 3abe3neueHHs
cTabiIpHOCTI TTOAATKOBOTO 3aKOHONABCTBA. Tak, B cTarTi 352 mepenbadeHo,
10 CTOPOHH PO3BHUBAIOTH CIIIBPOOITHUITBO 1 TAPMOHI3YIOTh MOJITHUKY LI0/I0
npoTuaii Ta OOpOTHOM i3 MIAXPaWCTBOM 1 KOHTPAaOAHIOK IiJaKI[M3HIX
ToBapiB. lle cmiBpoOITHULTBO, 30KpeMa, BKJIIOYAE MOCTYIOBE 30JMIKEHHS
aKIM3HUX CTaBOK Ha TIOTIOHOBI BUPOOH, HACKIJIBKH 11€ MOXKIIMBO, OEpydH 10
yBaru 0OMeXeHHsI PErioHaJIbHOI0 KOHTEKCTY, Y TOMY YHCHI HIJISIXOM Jiajiory
Ha perioHaJbHOMY piBHI Ta BixnoBigHo 10 PamkoBoi konBenuii BOO3 i3
60poT0u npotH TIoTIOHY 2003 poky. I3 miero MeToto CTOPOHN HaMararoThCS
MTOCWJINTH CBOE CHIBPOOITHUIITBO B PETiOHATHHOMY KOHTEKCTi. 3arajiom
BimnmoBigHO g0 crtatTi 353 miei Yromgm VYkpaiHa IOBHHHA TIOCTYIIOBO
HaONMMKyBaTH TOJNATKOBY CHCTEMY JO CTPYKTypH OIOAATKyBaHHS,
BH3HAYeHOi y acquis €C Ta Bimmosigro no Jogatka XX VIII go miei Yroam 2.

OTxe, B Yrozi po acomiariiro Mixk YKpaiHoro Ta €Bporeiicbkium Coro3oM
nepen0ayeHo HampsMH TapMOHI3allil HalliOHAIBHOIO 3aKOHOJABCTBA 3
mpaBoMm €C, 110 nepeadadae HEOOXIAHICTh HOTO MOCTYIOBOTO HAOIMKECHHS
JI0 CTaHJapTiB €BPOIEHCHKOTO IIPABOBOTO IIPOCTOPY.

Y UpOMYy KOHTEKCTI BaXJIMBUM € PO3YMiHHS CYTHOCTI rapMoHi3awii
3aKOHOJABCTBa y TpaBi €Bpormeiicbkkoro Coro3y, ska 0e3mocepeHbO
OB ’si3aHa 3 (YHKIIOHYBaHHIM BHYTpimHbOTO puHKY €C. 3 TOUkH 30py
€IUHOTO pUHKY €Bpomnericekoro Coro3y, sKuid 0a3yeThcs Ha CBOOOII pPyXy
TOBapiB, MOCIYT, KamiTady Ta OCi0 MiDX Jep)KaBaMH-WICHAMH, BiAIIOBIIHO
rapMOHI3aIlisl 3aKOHOJIaBCTBAa YKpaiHU € HEOOXITHOI YMOBOIO, OCKUTBKH 1€
BIUIMBAE Ha 3a0e3eueHHs PyHKIIOHYBaHHS €IMHOTO PHHKY €BPONEHCHKOTO
Coro3y.

VY 1nomaTKoOBO-IPaBOBOMY aCIEKTi rapMoHi3allis 3aKOHOJaBCTBa Y IpaBi
€pponeiicbkoro Coro3y crOpsMOBaHa Hacammepe] Ha 3a0e3NedyeHHs
HEWTPaJbHOCTI  ONMOJATKyBaHHS, HEAUCKPUMIiHALIMHOrO MiIXomy A0
IUIATHUKIB TIO/IaTKIB, 3al00iraHHs YXWICHHIO BIJ OINOJATKyBaHHS Ta
YHUKHEHHS ITOJIBII{HOTO OMOAaTKyBaHHS.

BiamoBigHO TapMoHi3alis MOJAaTKOBOTO 3aKOHOJABCTBA € HEOOXiTHOIO
YMOBOIO (D)YHKITIOHYBaHHS €IMHOTO €EKOHOMIYHOTO IPOCTOPY €BPONEHCHKOTO
Coro3y, ockutbkn 3abesrneuye yHi(iKalifo MiIXOJIB 10 ONOJATKYBaHHS B

22 Vroga npo Acoujauiio Mk YkpaiHoio, 3 oamiei croponu, ta €sporneiicbkum Coio30M,
€BpONEHCHKUM CITIBTOBAPUCTBOM 3 aTOMHOI €Heprii 1 IXHIMH JepikaBaMH-4JICHAMH, 3 iHILIOL
croponn Big 27.06.2014 (partudikoBano 3akonom No 1678-VII Big 16.09.2014). URL:
https://zakon.rada.gov.ua/laws/show/ 984 011#Text (nata 3BepHeHHs: 14.04.2026).
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JiepKaBax-uJIeHax Ta YCYHEHHS IMOJATKOBHX Oap’epiB UId pyXy KamiTany,
TOBApIB i MOCIyT.

[Ipu upomy, y pa3i BUSABICHHS KOJI3il y IOZaTKOBOMY peryIIfoBaHHI abo
TIEPEIIKO]] ISl TOCIIONAPCHKOI AsITBbHOCTI iHCTUTYIII €C 3aCTOCOBYIOTH SIK
aKTH mpaMoi Iil (30KpeMa perJaMeHTH), TaK 1 rapMOHI3alliifHI iIHCTPYMEHTH —
IVPEKTUBY, IO BCTAHOBIIOIOTh 3arajbHi IOJATKOBI TNPHHIMIM Ta
MiJIATal0Th IMIUICMEHTAIlI] y HAI[lOHAIBHE 3aKOHOIaBCTRO.

3a3HaueHi MexaHi3MHU 3a0€3MeYyIOTh y3TrO/PKEHICTh MOJaTKOBUX CHUCTEM
neprkaB-wieHiB €C, MiBUILYIOTh PO30PICTh MOAATKOBOTO PETYJIIOBaHHS Ta
CHPUSIIOTh YCYHEHHIO TMOJAaTKOBHX BUKPUBJICHb Yy (YHKIIOHYBaHHI
BHYTPIIIHBOTO PHHKY.

VY KoHTekcTi eBpoiHTerpanii YkpaiHu 1e 0OyMOBIIOE HEOOXiqHICTH
CHCTEMHOT'O TIPaBOBOTO MOHITOPHHTY IIOJaTKOBOTO 3aKOHOMABCTBA 5K
IHCTpYMEHTY OIIiHIOBAaHHS HOTO BiXmoBimHOCTI acquis €C Ta 3abe3neueHHs
cTabiIBHOCTI TOJJATKOBOTO PETyITIOBAHHS.

BiamoBinHO HaOMIKEHHS ITOJATKOBOTO 3aKOHOAABCTBA YKpaiHW 0
€BPONEICHKNX CTAaHAAPTIB Ma€ BAXIMBE 3HAYCHHS I BIOCKOHAJICHHS
npoueayp npaBoTBopeHHs. Sk 3a3Havae C. [laHINIOB, OZHUM i3 KIIFOYOBHX
HampsIMiB € aJanrallis Tpolecy MiATOTOBKH Ta NPUHHATTS HOPMAaTHBHO-
MPaBOBUX aKTiB, a TAKOX 3a0€3MeUeHHs IPO30POCTi 1X 3MICTY BIIIOBIAHO 10
MPUHIUITB, [0 3aCTOCOBYIOThCA B €Bpomeiicbkomy Corosi. Peamizarris
TAKOrO MIIXOMy CHpUSE MIJBUIIEHHIO SIKOCTI 3aKOHOJAaBCTBA, HOTO
3pO3YMIJIOCTI Al CyO’€KTIB MOAATKOBHX IPABOBIIHOCHH Ta 3MIIIHCHHIO
JOBipH [0 IOAAaTKOBOI CHCTEMH 23,

B Toit ke gac, mogaTtkoBa mojiTuka B €BporeiicbkoMy Coro3i 6a3yeThes
Ha moJioxkeHHsX ThaBu 2 «[lomaTtkoBi momoxkeHHsS» po3niny VII «3arameHi
IpaBWJia KOHKYPEHI{, ONoJaTKyBaHHS Ta 30JIDKCHHS 3aKOHOIABCTB»
gactuan 111 «BHyTpimHS momituka ta mismmbHiCTE Coro3y» [oroBopy mpo
¢yskmionyBaHHs €Bporneiicbkoro Coro3y, 3 ypaxyBaHHSAM PEKOMEHIAIN i
po3’sicherb  €Bponeiicbkoi  Kowmicil, BHKIaCHHX Yy  BIAMOBIIHUX
moBimomieHHAX. OCHOBOIIOIOKHUAM TPUHIIUIIOM TO1AaTKOBOT momituku €C €
3a0e3neueHHs] HAISKHOTO (DYHKI[IOHYBaHHSI BHYTPIIIHBOTO PUHKY HIISIXOM
rapaHTyBaHHsl JOOpOCOBICHOI KOHKYpeHIIl Ta 3amoOiraHHs IOJBIITHOMY
OTOAATKyBaHHIO B Mexax €Bpomelicekoro Coro3y. IIpu 1ipoMy mogaTkoBa
nomitnka €C He mnepenbavyae TOBHOI TapMOHI3aIlil MOJATKOBHUX CHCTEM
JepKaB-wICHIB, a TIPYHTYeTbCS HA IIAXOAI MiHIMaIbHOI HEOOXigHOT

23 JTaninos C. €BpOMEHCHKI CTaHIAPTH Y MOJATKOBUX NpaBoBinHocuHax. [1innprueMHUITBO,
rocnomapctBo 1 mpaso. 2020. No 6. C. 186. URL: http://pgp-journal.kiev.ua/archive/
2020/6/33.pdf.
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yHi(ikarii, cHopsIMOBaHOI Ha YCYHEHHsS TIOJAaTKOBUX Oap’epiB I
€KOHOMIYHO] iHTerpamii 24,

OTxe, BIANOBITHO O IMX IIOJIOKEHbD, ACPKABU-WICHH C€BPOIEUCHKOTO
Coro3y 30epiratoTh mpaBo CaMOCTIHO BU3HAYATH ITOaTKOBI MEXaHI3MH, AKi
BOHH BB&KAIOTh HAWOIIBII NPUHHATHIMH, 32 YMOBH JOTPUMAaHHS 3aTJIbHUX
mpaBoBuX paMok €C, 30kpeMa TUPEKTHB Ta IHIINX HOPMATHBHO-IIPABOBUX
aKTiB y cepi onoaTKyBaHHsI.

3 orsiny Ha Iie, Ipolec rapMoHi3amii MoJaTKOBOTO 3aKOHOJABCTBA B
€Bporeiickkomy Cor03i IEMOHCTPY€E CKIAIHUN OanaHC MiX 3a0e3MeueHHIM
yHiI(IKOBaHMX TpaBWJ ISl BCIX JIep)KaB-4ieHIB Ta BpaxyBaHHSIM
HalliOHAIBHUX 0COOJIMBOCTEH MOAATKOBUX CHCTEM KOXKHOT KpaiHu.

3 nporo npuBony ['onosait H. ta beit C. 3a3Ha4aroTh, M0 TaKUH MiAXIT
CIpuUs€ JOCATHEHHIO OUIhIIOi (hiHAHCOBOi CTAaOUTBPHOCTI Ta IiIBUIICHHIO
epeKTHBHOCTI (PYHKIIIOHYBaHHSA BHYTpimHROro pHHKY €C. 3a3HaucHi
BUKIJIMKH BiJOOpa)karoTh KOMIIEKCHUH XapaKTep MOAATKOBOTO PEryJIIOBaHHS
B €Bpomneiickkomy Cot03i, KUl TOEAHYE 3aX0IU MIOA0 MPOTHIIT YXUICHHIO
BiJl OTIOAATKYBaHHA Ta iHIINM (popMaM (piHAHCOBUX 3JTOBKHUBAHB i3 MOITYKOM
IHCTpYMEHTIiB 3MII[HCHHS CKOHOMIYHOI CTaOiIbHOCTI Ta WiATpUMaHHSI
KOHKYPEHTOCIIPOMOKHOCTI BHYTPIlIHBOIO PHHKY 2>,

3aranoM Takuil miaxig — 3a0e3nedye  MOXIMBICTB  30€peeHHs
HalliOHAIBHUX  OCOOJIMBOCTEH  MOJATKOBUX  CHUCTEM  JIepXKaB-UJICHIB
€sporneiicbkoro Coro3y, BOJHOYAC CHPUSIIOYH iX TOCTYIIOBOMY 30JMKEHHIO
Ta B3a€EMHIIl Y3rO/KEHOCTI, 110, Y CBOIO YEpry, CTBOPIOE MEPEIyMOBH IS
e(peKTHBHOT €eKOHOMIYHOI iHTErpaIlii B MeXaX BHyTPIIIHBOTO pHHKY €C.

3 orisay Ha 1e, IpoLec aaanTalii MoaTKOBOTO 3aKOHOJABCTBA Y KpaiHH
no mpaBa €sporeiicbkoro Coro3y moTpedye CHCTEMHOTO IIPaBOBOTO
MOHITOPUHTY, SKHH [O3BOJS€ OIIHIOBATH BiANOBITHICTh HAIiOHATBHUX
HOPMAaTHBHO-TIPAaBOBUX aKTIB €BPOINCHCHKUM CTaHIapTaM Ta BU3HAYATH
HamnpsIMU X MOJIANIBIIOTO BIOCKOHAJICHHSI.

Bapro 3a3HauMTH, 110 B yMOBax BOEHHOIO CTaHy Cyd4acHI HayKOBi
JOCIIDKEHHS I0JI0 TOAaTKOBO-IIPABOBOTO DEryJIIOBaHHS 30CEPE/DKEHI 3a
TpbOMa HampsiMKamu: 3a0e3nedyeHHs (ickanbHOI CTIHKOCTI JepikaBH,
ajanranii MexaHI3MIB IOJaTKOBOTO aJMIHICTpYBaHHs Ta TapMOHi3alii
3aKOHOJIABCTBA 3 HOpMaMH mpaBa CBporneiicbkoro Corosy. 3 1bOT0 IPUBOAY
brnixap M.M. 3a3Hauae, mo nounHatouu 3 2024 p. mig BIJIMBOM BOEHHUX
BUKJIMKIB TIUTaHHS IMIUIEMEHTAIl €BPONEHCHKNX MiJIXOJIB JI0 MOATKOBOTO

24 Consolidated version of the Treaty on European Union, Document 12012M/TXT, Official
Journal of the  European  Union, 26.10.2012,  https://eur-lex.europa.ceu/legal-
content/EN/TXT/?uri= celex%3A12012M%2FTXT.

% Tomosaii H. beit C. TapmoHisalis mNOAaTKOBOI MOMITHKH YKpaiHH B yMOBax
€BpOIHTErpallii: BUKINKY, MOMBOCTI Ta nepcnektusu. EMPIRIO. Tom 1. 2024. No 2. C. 79.
URL: https://empirio.ukma.edu.ua/article/view/308320

237



PETYIIOBaHHS Ta KOPEKINii HAI[IOHATLHUX HOPM PO3TIISAIAIOTHCS Y KOHTEKCTI
MOMIYKYy €(QeKTHBHUX IHCTPYMEHTIB MPOTHIii BOEHHHM pH3HWKaM, Xoda y
HAyKOBilf JiTeparypi (QIKCYIOTBCS TEBHI NPOTAIWHH, IO MOTPEOYIOTh
MOJATBIIOT0 HAYKOBOTO OIPAIIOBAHHS, 30KPEMa BiACYTHICTP CHCTEMHHX
EeMIIPUYHUX OI[IHOK e(QEeKTHBHOCTI IIOJaTKOBOTO pETYNIOBAaHHSI Ta
HEIOCTAaTHS Y3TO/DKEHICTh MDK INBHAKICTIO HOPMOTBOPYHMX 3MiH 1
MPUHIMIIOM NPaBOBOi BU3HAYEHOCTI Ta mNependavdyBaHOCTI Ui cy0’eKTiB
roCHoJapoBaHHs. Y IbOMY KOHTEKCTI OCOOJHMBOTO 3HA4YCHHS HaOyBae
NIPaBOBUH  MOHITOPMHI K IHCTPYMEHT OIIIHIOBAaHHS CTaOUIbHOCTI
MI0JIATKOBOTO 3aKOHOJIABCTBA, aHAJi3y pe3yJbTaTUBHOCTI 3alpoBaJLKEHHX
MOJIATKOBHX 3aXO/iB Ta 3a0e3MeUYeHHs X BiJIIOBIIHOCTI €BPOIHTErpaLliiHIM
opieHTHpaM JepkaBu 20,

B mpoMy acmekTi IOpedYHO BHKOPHUCTOBYBATH JaHI 3 IOJAaTKOBOTO
MOHITOPUHTY, OCKUIBKH 3aX0/H, 5IKi BAKOPUCTOBYE ITOJAaTKOBHH MOHITOPHHT
CIpsAMOBaHI Ha aHali3 CTaHy WOJAaTKOBOI IUCHWIUTIHH, OIiHIOBaHHS
e(pEeKTHBHOCTI  MOJATKOBOTO  aaMIHICTPYBaHHsS, BHSBJICHHSA pPH3UKIB
MOPYIICHHSA  MOJATKOBOTO  3aKOHOAABCTBA, NPAKTHKH  3aCTOCYBaHHS
MOJATKOBUX HOPM, pIiBHA IIOAAaTKOBOTO HABAHTAXKEHHS Ta MOBEAIHKU
IUIATHUKIB MOJATKIB, 10 MOXYTh BUKOPUCTOBYBATHUCS SIK iH(pOpMaliiiiHa 06a3a
JUISL OLIIHIOBAHHS SIKOCTI MOJATKOBOTO 3aKOHOAABCTBA Ta BU3HAYCHHS
HEOOXiqHOCTI Horo BrockoHaneHHs. Sk 3aznadae .M. Ilpois, pe3ynbTatu
MOHITOPUHTY Ta ayJUTy MO3BOJIIIOTH 3a0€3MeUnTH OaJaHC MiXK MyOJIIYHUMHA
Ta NMPHUBAaTHUMH iHTEpecaMH y (DiHAHCOBUX IPABOBIIHOCHUHAX 1 CIPHUAIOTH
HiIBUIIEHHIO €()EKTUBHOCTI IIPABOBOTO PETYIIOBAHHS 2.

Y 1bOMYy KOHTEKCTI IIPaBOBHH MOHITOPHMHI MOE BHKOPHCTOBYBATH
y3araJlbHeHHsI pe3yJIbTaTiB OAaTKOBOTO MOHITOPHHTY, IX TPaBOBY OLIHKY Ta
(opMyBaHHs TPONO3HUIIIHA OO0 BHECEHHS 3MiH JI0 HOPMAaTHBHO-TIPABOBHX
aKTIB 3 METOIO0 IIJBMIIEHHS CTaOIIBHOCTI ITOJATKOBOI'O 3aKOHOIABCTBA,
3a0e3nedeHHss MpaBOBOI BHM3HAYEHOCTI Ta Y3TO/DKEHOCTI II0JIaTKOBOTO
peryJiloBaHHAd 3  €BpPONEHCHKUMHM  CcTaHAapTamMu. Takuil  HampsMoK
pebopMyBaHHS TOJATKOBOTO 3aKOHOJABCTBA YKpaiHM BU3HAYAETHCS
CTpaTeriYyHUMH JOKYMEHTaMM JIep)KaBHOI IIOJATKOBOI TMOJIITHKH, 30KpeMa
HanionansHoro cTpateriero moxonis 1o 2030 poky 28, 3Bitom npo mporpec ii

26 Briixap M.M. TloaTkoBO-TpaBOBE PETyJIIOBAHHS B YMOBAX BOEHHOTO CTaHy: TIPOGIEMH Ta
LIUISIXM BJIOCKOHAJIEHHs». JKypHan: AHaTITUYHO-TIOpIBHIbBHE HpaBo3HaBcTBO. 2025. Tom 2,
Ne 5 (qactuna 2). C. 106. URL: https://journal-app.uzhnu.edu.ua/article/view/342417/330255

¥ Tlpous M. MOHITOpHHT i aymuT K iHCTPYMEHT NOCATHEHHS OalaHCy MPUBATHHX i
myOnidHUX iHTEpeciB y (iHaHCOBOMY mpaBi. AHAITUYHO-TIOPIBHSJIBHE MPaBO3HABCTBO. 2023.
Ne 5. C. 392. URL: https://journal-app.uzhnu.edu.ua/article/view/290735/284374.

28 MinictepcTso (inancip Ykpainu. Hamionansha crpateris goxomis 10 2030 poky. Kuis,
2023. URL: https://mof.gov.ua/storage/files/National%20Revenue%20Strategy 2030 _.pdf (nata
3BepHeHHs: 14.04.2026).
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peamizamii 3a 2024 pik %, a Takoxk myOdiuHOI 3BiTHiCTIO Jlep:kaBHOI
MOJATKOBOI CIyOHM VYKpaiHH, sKa MOXKE pO3IIINATHCS K BaXIIHBE
eMITpUYHE JDKepeno s OLIHIOBAaHHS Pe3yJbTATUBHOCTI IOJATKOBHX
pedopM i3 ypaxyBaHHAM KPUTHIHOTO aHamizy C.

OTxe, CyKyITHICTh HOPMATHBHUX 1 MPAKTUIHHUX JDKEpes GOopMye Mimxin
J0 BHU3HAYCHHS NOIYCTHMHX MEX [EpPKaBHOTO BTPYYaHHS y ITOJATKOBI
NIPaBOBIJTHOCHHM Ta BOJHOYAC OKPECIIOE KpUTEpil, 3a SIKUMH MOXe
OLIIHIOBATUCS €(DEKTHBHICTH INOJATKOBOTO DPEryJIIOBaHHS, aje TOJOBHHM €
JOTPUMaHHS BCIX €JIEMEHTIB NPUHIUITY BEPXOBEHCTBA IpaBa, cepell SIKHX
ocoOnuBe 3HAa4YeHHS Mae MpaBOBa BH3HAYEHICTh, IepeadadyBaHICTh
NIPaBOBOTO PETyJIIOBaHHS Ta OOMEXEHHs JAUCKPEIIHHUX ITOBHOBaXXEHb
opraHiB myOmiyHoi Biamu, siki y3araneHeHi y Rule of Law Checklist
Benemniiicekoi koMicii 3! Ta GpopMyIoThes y mpakTuIi CBPOIEHCHEKOTO Cyy 3
IpaB JIIOAWHK, HacaMIiepe]] o0 3a0e3NeyeHHs paBa BIACHOCTI Ta IpaBa
Ha CIIpaBeUHBHIA cyx 32 33 34,

Pazom i3 TUM y cydacHiit HayKOBil Ta MPaKTUYHIN IUIONTIHI 30epiraeThCs
npobieMa BIACYTHOCTI €IMHOIO KOHLENTYalbHOIO Ta METOJOJIOTTYHOTO
miIXoQy 1O OLIHIOBaHHS ©(EKTHBHOCTI MOJATKOBOTO 3aKOHOJABCTBA.
EKOHOMIYHI MOKAa3HUKU pe3yJIbTATUBHOCTI Ta IOPUAWYHI KpUTEpii SKOCTI
MIPAaBOBOTO PEryJIIOBaHHS YacTO (PYHKIIOHYIOTh 130JIbOBAHO OMH BiJl OZTHOTO
Ta He (QOPMYIOTh IHTEIPOBAaHOI CHCTEMH OLIHIOBAHHS. YHACIIIOK LLOTO
€(eKTUBHICTh MOJIATKOBOTO 3aKOHOAABCTBA 200 OTOTOKHIOETHCS TIEPEBAKHO
3 (hicKaJbHUMHU pe3yIbTaTaMu, a00 00MEXYETHCS 3aTAIbHIUMU JIEKJIapalisiMi

» Ministry of Finance of Ukraine. Report on the progress of the National revenue strategy
until 2030 in  2024. Kyiv, 2024. URL:  https://mof.gov.ua/storage/files/
Report%200n%20the%20progress%200f%20the%20National %20revenue%20strategy %2 0until
%202030%20in%202024.pdf (nata 38epHeHHs: 14.04.2026).

30 JlepsxaBHa mojaTkoBa ci1y:x6a Ykpainu. [Ty6miunuii 3sit JIIC 2024. Kuis, 2025. URL:
https://tax.gov.ua/diyalnist-/plani-ta-zviti-roboti-/888084.html (nara 3Bepuenns: 14.04.2026).

*! European Commission for Democracy Through Law (Venice Commission). Rule of Law
Checklist  (CDL-AD(2016)007).  Strasbourg: Council of Europe, 2016. URL:
https://www.venice.coe.int/webforms/documents/default.aspx?pdftile=CDL-
AD%282016%29007-¢ (nata 3BepreHHs: 14.04.2026).

32 European Court of Human Rights. Guide on Article 1 of Protocol No. 1 to the European
Convention on Human Rights — Protection of property (Updated on 31 August 2025). Strasbourg:
Council of Europe, 2025. URL: https://ks.echr.coe.int/documents/d/echr-ks/guide_art 1_
protocol 1 _eng (mara 3BepHeHHs: 14.04.2026).

3 European Court of Human Rights. Guide on Article 6 of the European Convention on
Human Rights — Right to a fair trial (civil limb). Updated to 28 February 2025. Strasbourg:
Council of Europe, 2025. URL: https://ks.echr.coe.int/documents/d/echr-ks/guide art 6
civil eng (nata 3BepHenHs: 14.04.2026).

** European Court of Human Rights. Guide on Article 6 of the European Convention on
Human Rights — Right to a fair trial (criminal limb). Updated on 31 August 2025. Strasbourg:
Council of Europe, 2025. URL: https://ks.echr.coe.int/documents/d/echr-ks/guide art 6
criminal_eng (nara 3BepHenHs: 14.04.2026).

239



0JI0 JOTPUMAHHSI MPUHIIMITIB CIIPABEIIMBOCTI Ta BEPXOBEHCTBA IMpaBa 0e3
HAJIE)KHOTO KIIBKICHOTO Ta MPAaBOBOTO OOTPYHTYBaHHSI.

BUCHOBKHA

[IpoBenene noCHiMKEHHS IO3BOJAE TIHTH BHCHOBKY, IO IIPaBOBHI
MOHITOPHHT Yy Cy4YacHili mpaBoBiii cucTemi YKpaiHu HaOyBae 3HAYCHHS
KOMIIIEKCHOTO iHCTPYMEHTY 3a0e3MeueHHs SKOCTI IPaBOBOTO PETYIIOBAHHS,
SIKMA OXOIUTIOE SIK €TaIl MIPaBOTBOPEHHS, TaK 1 CTaJil0 IMpaBO3aCTOCYBaHHS.
Horo PO3BHTOK Oe3MOCepeHhO OB’ SI3aHUN 13 HEOOXITHICTIO MiABHIICHHS
e(pCKTHBHOCTI HOPMATHBHO-TIPABOBUX  aKTIB Ta 3a0C3MEUCHHS  iX
BIJINIOBITHOCTI peEallbHUM CYCIUIbHMM BiTHOCHHAaM. BcTaHOBJICHO, MO
KOHLIENT «IPaBOBUH MOHITOPHHI» Y cdepl MOJAaTKOBOrO 3aKOHOJABCTBA
peainizyeThest pparMeHTapHO PI3HUMH OpraHaMu MyOJiYHOI BIaau, 30KpeMa
OopraHaMu BUKOHABYOI Ta 3aKOHOAaBYO1 Bllaau. BomHOYAC BiICY THICTh €TUHOT
METOJIOJIOTii, YHI(IKOBaHMX KpUTEpiiB OIIIHKH Ta LLUTICHOTO MEXaHi3My
aHaJi3y 3yMOBITIOE HECUCTEMHIH XapaKkTep HOTo 3MiHCHeHHS.

VY pesymbraTi Takoi (QparMeHTApHOCTI 3HIDKYEThCS €(EeKTUBHICTD
BUSBJIICHHS HEJOJIKIB IIOJJaTKOBOTO pPETYIOBAaHHS, IO Oe3MOCepeaHbO
BIUIMBAE Ha CTaOUIbHICTH IOJATKOBOTO 3aKOHOJABCTBA. YacTi Ta HECUCTEMHI
3MiHH TOJAaTKOBHX HOPM HETAaTHBHO IO3HAYAIOTHCS Ha Iepen0dadyBaHOCTI
MIPaBOBOTO PETYJIFOBAHHS, PiBHI MPABOBOi BU3HAYCHOCTI Ta MOBIPI IUIATHHUKIB
MoJaTKiB 710 mojaTkoBoi cuctemMu. CBoe€ro dYeprow, crabuUIBHICTH
M0JIATKOBOTO 3aKOHOJIABCTBA HE MOXKE PO3IJISIATUCS SIK CTaH HE3MIHHOCTI
HOPM, a BHUCTYIA€ pPE3yJIbTATOM iX 30aJlaHCOBAHOTO Ta OOIPYHTOBAHOTO
OHOBJICHHS. Y 1IbOMY KOHTEKCTI MpPaBOBUH MOHITOPHHI € KIIHOUOBUM
IHCTpyMEHTOM  JIOCSITHEHHSI OajlaHCy MDK THYYKICTIO IOJaTKOBOT'O
peTyIItoBaHHS Ta HOTO CTaOUTBHICTIO.

OTxe, YIOOCKOHAJCHHS IMPAaBOBOTO  MOHITOPUHTY  IIOZAaTKOBOTO
3aKOHOJJABCTBA, 30KpeMa IIITXOM (POpMYyBaHHS €HMHOT METOJOIOTiYHOI 0a3n
Ta iHTerpamii HOro mpoueayp y NpaBOTBOPYHH IIPOILEC, € HEOOXiTHOIO
YMOBOIO 3a0e3neueHHs] CTa0UIBHOCTI, CHCTEMHOCTI Ta TependadyBaHOCTI
[I0IATKOBOI'0 3aKOHOJIaBCTBA Y KpaiHu.

3 orysay Ha 1e, Npolec afanTaiii MoaTKOBOIO 3aKOHOJaBCTBA Y KpaiHU
no mpaBa €Bponeiicbkoro Coro3y moTpedye CHCTEMHOTO MPaBOBOTO
MOHITOPUHTY, SIKWUH JO3BOJISIE OIIIHIOBATH BIiJIOBIMHICTh HAIliOHATHLHUX
HOPMAaTHBHO-IIPABOBUX aKTIB €BPOIEHCHKUM CTaHIapTaM Ta BU3HAYaTH
HAIpPsIMU X MOJABIIOTO BIOCKOHAICHHSI.

AHOTALIA

JocmimpkeHo TNpaBOBHH MOHITOPHHT SK 1HCTPYMEHT 3a0e3leueHHS
cTallIBHOCTI IMOJAaTKOBOTO 3aKOHOMABCTBa YKpaiHu. [IpoaHanizoBaHO
CYTHICTh ITPAaBOBOT'O MOHITOPUHTY, HOT'O MicIle y IPaBOTBOPUOMY IIPOIIECi Ta
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pOJb Y TiABHWINEHHI SKOCTI HOPMAaTHBHO-TIPaBOBUX akTiB. OkpeMy yBary
mpuaileHo  (gparMeHTapHOCTI peaiizalii TPaBOBOIO MOHITOPHHTY Y
MMOATKOBIA cdepi Ta BiACYTHOCTI €IMHOI METOAOJOTIYHOI OCHOBH HOTO
3IIHCHEHHS.

BcraHoBneHO, 110 TPaBOBHII MOHITOPHHT y MOAATKOBOMY 3aKOHOJABCTBI
peatizyeTbcs yepes MisIbHICTh Pi3HUX OpTaHiB MyOJIiYHOI BIIaaH, MPOTE, HE
Ma€e LUIICHOTO Ta CHCTEMHOTO Xapakrepy. Harosomryerbcsi Ha Tomy,
MIPaBOBUIT MOHITOPHHT — I1€ €JIEMEHT CUCTEMH 3a0e3MeYeHHsI KOHCTUTYIIHHO-
npaBoBoi cTabimpHOCTI B YKpaiHi. OOIpyHTOBaHO, IO Taka CHUTYaIlis
HEraTHBHO BIUIMBA€ Ha CTaOLIBHICTH MOAATKOBOTO 3aKOHOJABCTBA, 3HHIIKYE
PiBEHB IPaBOBOT BU3HAYEHOCTI Ta Nepen0auyBaHOCTI TOJJATKOBUX HOPM.

Haronomeno, mio crabibHICTh MOJATKOBOTO 33aKOHOJABCTBA €
pe3ynbTaToM eheKTUBHOrO (DYHKLIOHYBaHHS IPABOBOTO MOHITOPUHTY, KUK
3abe3nedye OanaHc MK TUHAMIYHICTIO MOJATKOBOTO PETYJIIOBaHHA Ta HOTO
Y3TO[DKCHICTIO.  3ampONOHOBAHO  PO3MILAATH  PO3BHTOK  MPABOBOTO
MOHITOPHHTY SIK HEOOXiTHY MEepeayMOBY MiIBUIICHHS SKOCTi ITOJATKOBOTO
3aKOHOJABCTBA Ta 3a0e3edeHHs Horo cTabiTbHOCTI, 110 Oye MOTIHOIIoBaTH
mpolec ajmanTanil IMOJAaTKOBOIO 3aKOHONABCTBA YKpaiHM [0 TmpaBa
E€sporneiicekoro Coro3sy.

KarouoBi cyoBa: mnpaBoBUil MOHITOPWHI; NPHHIMII CTaOILIBHOCTI
MOJIATKOBOTO 3aKOHO/ABCTBA; MOAATKOBE IpaBO; NPUHIMUII BEPXOBEHCTBA
IpaBa; MpaBOBa BHU3HAYCHICTh, MOJATKOBUN KOMILUIAEHC; €BPOIHTErpaIlis;
rapMoHi3allisi ~ 3aKOHOJABCTBA;  II0JIATKOBAa  MOJITHKA,  I10JAaTKOBE
aJIMiHICTPYBaHHSI.
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HAYKOBI IIAXOAHU 10 BUBHAYEHHSA CYTHOCTI
AJIMIHICTPATUBHO-IIPABOBOI'O MEXAHI3MY
YHPABJITHCBKOI AISIJIBHOCTI

MenBenenko H. B.

BCTYII

EBomtontist homo sapiens, popMyBaHHS CYCIIIBCTBA, CTAHOBJICHHS Ta
PO3BUTOK JICPIKABHOCTI CYMPOBOKYBAIUCS YCKJIQJHEHHSM CYCHITbHUX
BiTHOCHH, BCTaHOBJCHHSAM Ta pO3BUTKOM TWPaBWJI, HOPM, 3aKOHIB,
(hopMyBaHHSIM MEBHHUX MPOIEAYP, SKi CYNPOBOKYBAIXA Ta B MOAAJTIBIIOMY
CTaBaIM CKJIAJOBUMHU THUX YM IHIIMX BUJIIB JISUTBHOCTI, 30KpeMa i B cdepi
JIepKaBHOTO ympaBiiHHA. Hapa3i MOMJIMBO KOHCTATyBaTH HAsBHICTH
c(OpMOBaHUX  aIMIHICTPAaTHBHO-NIPABOBHX  MEXaHI3MIB  3a0e3neyeHHs
YHCJICHHUX BUIB IISUIBHOCTI B Pi3HUX cepax.

B HayKOBHX KOJIaX MUTAHHSI OO TIOHSATTS Ta CYTHOCTI aIMiHICTPATUBHO-
MIPaBOBOTO MEXaHI3MY MiTiiMaiuics He pa3, ajie BCE JK 1 JOCI 3aJMIIa€ThCs
MicIe IS IHUCKYCil, apke ICHYIOTh OKpEeMi acHeKTH, $Ki BHIAIOTHCS
HEOOXITHUM Ul MOJANBIIOTO JOCTIIKEHHS 1 JOMOMOXYTH c(HOpMyBaTH
OLUTBII IOBHE YSBJICHHS IIOJI0 JAHOT MPOOIIEMATHKH.

1. BusHayeHHs CYTHOCTI aIMiHiCTPATHBHO-NIPABOBOI0 MeXaHi3My
(eTHMoOJIOTis1 TEPMiHY)

Jlnst BU3HAYECHHSI CYTHOCTI aJMiHICTPaTUBHO-IIPABOBOTO MEXaHI3My Ta
(bopMyBaHHs HOTO MOHSTTS HAYKOBLSIMH BUKOPHCTOBYIOTHCS Pi3HI IiJIXOIH.
CrnoyaTKy CKOPHCTAaEMOCH OUIbLI OYEBWJHUM BapiaHTOM, a came —
BU3HAYEHHS CYTHOCTI  aJMIHICTPaTUBHO-TIPABOBOTO  MEXaHI3M  uepe3
€THMOJIOTII0 HOTO CKJIQJIOBHX.

Benukuit TimymMadHWil CIOBHMK Cy4YacHOi yKpaiHCBKOi MOBH IIOSICHIOE
«aominicmpamuenuiiy y 3HaUEHHI K TOM IO CTOCYEThC aaMinicTpamii'.

B cBowo uepry, «aominicmpayis» BUKOPHUCTOBYETBCSI B KUIBKOX
3HAYCHHSX:

— BUKOHABYa BJaJla B KpaiHax i3 IPe3uAeHTCHKOI0 (DOPMOTO ITPABIIiHHS;

— YMHOBHUKH BHCOKOTO PaHry, AKi rmepe0yBaloTh Ha ciIyk0i B opraHax,
10 3IHCHIOIOTH TaKy BIIay.

— KepiBHUH OpraH yCTaHOBH, OpraHi3amii, miAmpreMcTBa.

! Benukuii TIyMauHu# CIOBHMK CydacHO! yKpaiHChbKOi MOBHM (3 JOA. i gomos.) / Ykiam. i
roioB. pen. B.T. Bbycen. Kuis; Ipmine: BT® «lIlepyn», 2005. 1728 c. URL:
https://archive.org/details/velykyislovnyk/page/12/mode/lup
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B sikocTi miecnoBa «adminicmpayisy O3HA4Ya€ KOJIO Iil 49U omepartiu,
100 YIPABITiHHAM, B TOMY X 3HaUCHHI 5K 1 «aOMiHICIpY8aHHA» — KEPYBaTH,
YOPaBIIATH, 30KpeMa i 3 BUKOPUCTAHHAM HaKa3iB 1 PO3MOPSIKCHB.

3 natuHU administrdtio «kkepyBaHH» € TIOX1THUM BiJ Ii€eciioBa administro
«CITy’KUTHU; KEPYBATH, YIPABIATH, 3aBIyBaTH»,

Bennka ykpaiHCbKa CHIUKIIONE NI BU3HAYAE TEPMIH «AOMIHICINDYBAHHY
SK «YNpaBIiHCbKY JUSUIBHICTH TIOCAJOBHUX 0Ci0, IO Mae€ YiTKO
pernamMeHToBaHi (YHKIIl; yMiHHS NPAaKTHYHO OpraHi3yBaTH BHUKOHAaBYO-
posmopsimdy Ta BUPOOHHMYY MisUIBHICTB; CTHJIb YNPaBIiHHS, 32 SIKOTO
JISIBHICTD POKYCY€EThCS Ha IPOLEYPax 1 KOHTPOIII MPABUIILHOTO BUKOHAHHS
PO3IIOPAIKEHBN?,

YV wupoxomy 3nauenni apMiHICTpyBaHHS IPEACTABISIE COOOI0 CHUCTEMY
aJIMIHICTPATHBHHAX IHCTUTYTIB 3 UITKOK i€papXi€lo, 3a IOIMOMOTOI0 SKOT
BUKOHAHHS JICP)KaBHUX PIICHb TOPYYAETHCS BUKOHABINO 3 BUKOPUCTAaHHAM
BepTUKAJi BIAIH.

Y  mpoMy  KOHTEKCTI TEpMiH  «aAMIHICTPYBaHHM»  (DaKTUIHO
OTOTOKHIOETBCS 3 aIMIHICTPATUBHOIO (POPMOIO AEPKABHOTO YHPaBIIiHHSA.
VneTses mpo comianbHy (GyHKIIiIO AepikaBH, CIPSAMOBAHY Ha BIIOPSIKYBAHHS
Ta pEryJIoBaHHS CYCHUIBHUX HpOLEciB. Y TaKkOMy BUIAJKy JepiKaBHHI
ciy)k00Bellb BUCTYIA€ MPEACTABHUKOM BJIAJM Ta COIIaJbHUN MPOBIIHUK
JIepKaBHOT MOJIITHKH.

YV 8ysvromy 3nauenni anmMiHICTpyBaHHS PO3IJLIIAEThbes K npodeciiina
JISIBHICTD IEPKaBHOTO anapary, CIpsIMOBaHa Ha peaizallito yIpaBiIiHCbKHX
pillIeHb, YXBaJCHUX KEPIBHUIITBOM.

B cBowo uwepry «aominicmpamuenuii axkmy» BKa3aHa EHIMKJIIOMEIs
BU3HAYa€ K aKT OpraHy JIep>KaBHOTO YIPABIIIHHS, SKUI BCTAHOBIIIOE, 3MIHIOE
a60 IPUIHHSEC KOHKPETHI IPaBOBiJHOCHHN".

Oxford Wordpower Dictionary, Hamae TIyMadeHHS TEpMIHY:
«AOMIHICMPYBAHHAY SIK:

1) koHTponb a00 YHpaBliHHS YUMOCH (HAlpHUKIAA, CHCTEMaMH,
opranizari€ro adbo 6i3HecoM);

2) rpymna JIOCH, SIKi OPraHi30BYIOTh 200 KOHTPOJIFOIOTh IIOCH;

3) ypsin xpainun®,

Oxford English Dictionary MOSCHIOE TepMiH «adminicmpayis — SIK
TiSUTBHICTB, TIOB’SI3aHY 3 yNpPaBIiHHAM, poOOTOI0 KOMMaHIi 94M opraHizamii,

2 Bennka YkpaiHcbka Ennukionemis

URL:https://vue.gov.ua/%D0%90%D0%B4%D0%BC%D1%96%D0%BD%D1%96%D1%81
%D1%82%D1%80%D1%83%D0%B2%D0%B0%D0%BD%D0%BD%D1%8F

* Bemuka VYkpainceka Enmuxionenis URL:https://vue.gov.ua/%D0%90%D0%B4%
D0%BC%D1%96%D0%BD%D1%96%D1%81%D1%82%D1%80%D1%83%D0%B2%D0%B
0%D0%BD%D0%BD%D1%8F

4 Oxford Wordpower Dictionary. Oxford University Press, New York, 1998.
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a00 JIFONBbMH, SKi BHKOHYIOTH TaKy pOOOTY», a TaKOX SK KOHTPOJIb,
KEePIBHULTBO, YIPABIIHHA 94 PO3IOPAIKCHHS .

Longman Exams Dictionary, 2006 p. BumaHHS MPONOHY€ BH3HAYATH:
«AOMIHICPYBAHHAY SIK:

1) ImisIBHICTB, SIKA TOENHY€E YIPABITIHHA POOOTOI0 IIIPHUEMCTBA UH
oprasizarmii;

2) ypsia KkpaiHu B 0coOJIMBHIA TIEpioA dacy;

3) mporec ynpaBIiHHS YUMOCH, OCOOJHMBO CTOCYEThCSI 3aKOHIB, MEBHUX
YPANOBHX NepeBipok’.

Longman Dictionary of Contemporary English Online npononye
TIyMa4eHHs «a0Minicmpamuenuily K TOW, WO TOB’s3aHUI 3 pOOOTOIO 3
YIOPaBIiHHSA  KOMIIAHIEO gy oprasizawiero (amMiHICTpaTUBHUN
HEPCOHAN/000B A3Kn/poboTa Tomo)’

OTxe BITYM3HSAHI Ta 3apyODKHI TIyMadHi CIOBHHUKH HAJalOTh CXOXI
BapiaHTH IIOACHEHHS 3a3HAYCHOTO TEPMIHY OTOTOXKHIOIOUM IOHSTTS
«aOMIHICIPAMUHULLY «aominicmpayisy, «AOMIHICTPY8AHHILY 3
YOpPaBIIHCHKOIO  OISUIBHICTIO, KEPYyBaHHSAM, VIPAaBIiHHAM, 30KpeMa,
JICp’)KaBHAM YH BIaJHAM YTIPaBIIHHAM.

HacrymHoto cki1aoBOI0 TepMiHy aJIMiHICTPaTHBHO-NIPABOBUIT MEXaHI3M €
KOMIIOHEHT «/Npasosuily — TOW 1I0 Mae HOPMAaTHBHE 3aKpilUICHHS,
IPYHTYETBCS Ha MPaBi.

Hanpukinan «npaeosa Oepoicasay:. «B TOIITHKO-IOPUIAWYHIA Teopil —
JiepKaBa, HAWBaJXUIMBIIIMMK O3HAaKaMHU SIKOI € MaHyBaHHS 3aKOHY B YCIX
ctepax CyCIUTBHOTO JKATTS, 3B’s3aHICTh 3aKOHOM Jep)KaBW 1 ii oprais,
CYJOBHH 3aXMCT IpaB I'pPOMAJSH 1 B3a€EMHA BINOBINAIBHICTh JEPXKaBH Ta
ocoom»’.

«lIpasose pecynrosannsa» MammHoBchkUi B.A. dopmymroe sk — «MeTox
JICp’)KaBHOTO YTIPABJIHHS, SKUA 371MCHIOETHCA 32 JIOTIOMOTOI0 FOPHIMYHHUX
3ac00iB, CYTTIO SIKOTO € BJIaJHWI BIUIMB Ha CYCITUIbHI BITHOCHHH 3 METOIO 1X
YIOPSIKYBaHHsI, 3aKPIIJICHHS, OXOPOHU M PO3BHUTKY, a TAKOXK Ha MOBEJIHKY
Ta CBIJIOMICTh TPOMAJISIH LIUISIXOM IIPOTOJIOIICHHS TXHIX MpaB Ta 000B’s3KiB,
YCTaHOBJICHHSI IEBHUX J03BOJIIB 1 3200pOH, 3aTBEPHKEHHS IIEBHUX IPABOBUX
aKTiB»’,

5 Oxford English Dictionary URL: https://www.eifl.net/search/node/administration

¢ Longman Exams Dictionary. Pearson Education Limited, Edinburg, 2006,

" Longman Dictionary of Contemporary English Online URL: https://www.ldoceonline.com/
dictionary/administrative

8 Benukuii TTymMauHuil CIOBHHK CydacHOi ykpaimcekoi moBu URL: https://archive.org/
details/velykyislovnyk/page/1101/mode/lup

° ManunoBchkuit B. 1. M19 COBHHK TepMiHiB i HOHATH 3 JIep/KaBHOTO yHpaBmiHHs. Kuis:
Lenrp cnpusHHA IHCTHUTYLIifHOMY pO3BHTKY JAepxaBHOi cmyxOu, 2005. C. 148.
URL: https://evnuir.vnu.edu.ua/bitstream/123456789/8477/1/slovnik.pdf
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Longman Dictionary of Contemporary English Online Bu3znagae law sk
3aKOH, SKHH SBIE COOOK BCIO CHCTEMy NpaBWI, SKUX ITOBHHHO
JIOTPUMYBATHCSl HACEJICHHS NMEBHOI KpalHW 4 PerioHy, abo > KOHKpETHE
HPaBHIIO, IKOTO MOBMHHI JOTPUMYBATHCS JIFOIM B TIEBHiM Kpaini um perioni .

CnoBHUK 1opuandHuX TepMiHiB CynoBoi BIagu YKpaiHU OPOIOHYE Psn
HACTYIHHX AeiHIIiH:

— «npago» BU3HAYAETHCS SIK «CHUCTEMa 3arajlbHOOOOB’SI3KOBHX ITPaBHUII
MOBE/IIHKY, [0 BCTAHOBJICHI Y¥M CAHKI[IOHOBAaHI JICPIKABOIO 1 320€3MEUYIOTHCS
il mpuMycom»;

— NPABOGOI0 OepPrcasoro € «ICPKaBa, B sKill MaHyeE MPaBo, 1 MisUIbHICT
ycix i opraHiB i MocaJoBHX OCi0 3/iHCHIOETBCS Ha OCHOBI Ta B MeXax,
BU3HAYCHUX MPABOM, JIe HE TUIBKM 0co0a BIANOBiZajbHA 3a CBOI Iil mepen
JepXKaBolo, a i Jiep)kaBa Hece peallbHy BiANOBINAIBHICTE Iepesx 0coboro 3a
pe3yIBTaTh CBOET MiSITBHOCTI».

BiamnoBinHO npasoeow noeedinkow BUCTYNAE — COLIAJIBHO 3HAYYIIA
MOBeiHKa 0co0u, sika rmependadyeHa HOPMaMH IIPaBa, Ta KOHTPOIIOEThCA il
BOJICIO Ta cBimomicTio!!.

B 3amexHOCTI BiJ TOTIAAIB HAa MPAaBO HAYKOBIN, SKi JOTPUMYIOTHCS
MPUPOJTHO-NIPABOBOTO  IIJXOJY, OTOTOXHIOIOTH HOTrO0 3  MPOSIBOM
(dopmaiizoBaHoro mo0pa, CHpaBeAIMBOCTI, MUJIOCEPAs Ta TyMaHI3My, a
HOPMAaTHBICTH — HayKOBIIi, SIKi € MPUXUJIbHUKAMHU HOPMATHBHOTO TOTJISY,
OB’ A3yI0Th CYTHICTh MPaBa BUKIIIOYHO 3 BOJIEIO J€pkaBu ',

[IpaBo BUCTyNae BaXIMBUM PETYJSTOPOM CYCHUIBHHUX BIJHOCHH, IOTO
3araibHOOOOB’I3KOBICT, HOPMATHBHICTH, (OpMalibHa BH3HAYCHICTh Ta
Jiep)KaBHAa TapaHTOBAHICTh BIUIMBAE HA IOBEHIHKY JIFOJCH, Hanaro4u Ii
BIOPSIKOBAHOCTI, MOCIIZOBHOCTI Ta B3a€EMHOI Y3TOMKEHOCTI. 3aBISKH
MIPaBOBUM HOpMaM [iSUTBHICTh (PI3UYHUX Ta IOPUIUYIHUX OCi0 cTae OimbII
KOHTPOJIOBAHOK Ta Iepei0davdyBaHO, L0, Y CBOI 4epry, 3abesnedye
HAJIC)KHUW PiBEHB OpraHi3allii CyCIILHOTO JKUTTS Ta CIpusie (OPMYBaHHIO
LUB1TI30BaHUX (OpM colialibHOT B3a€MOII.

o cTocyeTbest po3’ICHEHHSI TEPMIHY «MEXAHI3M» TO TIyMadHi CJIOBHUKH
MIPOTIOHYIOTh HACTYIIHI BapiaHTH:

— MPUCTPIil, 110 nIepenae abo NepeTBOPIOE PyX;

— BHYTpilIHA OyZ0Ba, CHCTEMa YOTr0-HeOy b,

10 Longman Dictionary of  Contemporary English Online URL:

https://www.ldoceonline.com/dictionary/law

! Crnosuuk ropuauyanux Tepminis Cynosoi Bnamu Ykpainu. URL: https://bt.mk.court.gov.ua/
sud1405/information/jhuydfx/46850/

12 Kpectoschka H.M., Matseea JL.I. Teopis nepxasu i mpasa: Enemenrtapnuii kypc.
Bunanus apyre. XapkiB. TOB «Ogmicceit», 2008. 432 c. URL: https://studies.in.ua/krestovska-
nm-teorija-derzhavy-i-prava
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— CYKYIHICTh CTaHIiB 1 MpOIECIB, SAKUX CKJIATAEThCS TIEBHE (i3HUHE,
XIMIYHE Ta 1H. ABUIIIE.

— MeToz, croci6!?,

3rigao 10 OKc(OpACHKOTO TIYMAaYHOTO CIIOBHUKA, TOHATTS (MEXAHI3M»
MOKE TPaKTYBaTUCA AK: CYKYITHICTh PyXOMHX YacTHH Y MalllHHi, K2 BUKOHY€
3aBJaHHsA; coci0O abo crcTeMa MOCATHEHHS YOrOoCh, CHCTEMA YaCTHH JKHBOL
iCTOTH, sIKi pa30M BUKOHYIOTH MEBHY (YHKIIO [6].

Oxford Learner’s Dictionaries IpornoHye TpakTyBaHHS CJIOBa, HOHSATTS
«mechanismy y IBOX BapiaHTax: K HaOip YM CYKyIHICTh PyXOMHUX YacTUH y
MallliHi, 10 BUKOHYE MEBHE 3aBIaHHsi, a00 sk Meroj] abo cucrema st
JIOCSITHEHHSI 9OT0Ch %,

Oxford Learner's Dictionary of Academic English mictute Hactymhi
BapiaHTH TIyMa4eHHS:

CHCTeMa 4YacTHH >KUBOTO OpraHi3My, SKi pa3oM BHKOHYIOTH IICBHY
(GyHKIIO;

MIPUPOHA CHCcTeMa a00 THIT TOBEIIHKH, IO BUKOHYE TICBHY (PYHKIIIIO;

He jume Meronq a i Qopma opraHizamii, 3a IOHOMOrow KOl LIOCH
nocsTaeThes .

3aKOHONABCTBO YKpaiHM HajJa€e BH3HAUCHHS MEXaHi3My, B SIKOCTI
yCTaTKyBaHHS — K «CHCTEMH KiHEMaTHYHO B3a€MOIIOB’SI3aHUX BY3JIB Ta
JeTajei, o MpU3HAUeHa JUIsl MEPETBOPEHHS BHIY PyXy abo s mepeaadi
HOTYXHOCTI» '8,

IcHyBaHHS Ta pO3BUTOK JEp)KaBH O€3MOCEpesHbO OB SI3aHUN 3
VIPaBIIHCBKOK [iSUIBHICTIO, fiKa 3HIHCHIOETHCS LUIIXOM 3aCTOCYBaHHS
aJIMIHICTPATHBHHUX, MPaBOBUX  (MIPaBOTBOPYMX,  IPABO3aCTOCOBHHUX),
OpraHi3aniifHIX METOIIB.

OnHi€r0 3 OCHOBHHX O3HAK JEP)KAaBH BHCTYNAE HASBHICTb MEXaHi3MY
JepKaBH TOOTO «CHCTEMH JIEp>KaBHUX OPTaHIB i YCTAaHOB, sIKi 3I1HCHIOIOTH
¢yHKIii nep>kaBHOI BIAAW, CIEMU(IYHUX OPraHiB NPUMYCYy, HAIIICHUX
MOHOIIOJIBHUM TIPaBOM IIPUMYCOBOTO BIUIMBY CTOCOBHO HACEJICHHS, @ TAKOXK

1 Benuxuit TIyMaqHUH CJIIOBHHUK Cy4acHol YKpaiHChKOL MOBH

URL: https://archive.org/details/velykyislovnyk/page/665/mode/1up

14 Oxford Wordpower Dictionary. Oxford University Press, New York, 1998.

SOxford Learner's Dictionary of Academic English URL:
https://www.oxfordlearnersdictionaries.com/definition/english/mechanism?q=mechanism#goog
le vignette

1 Tlpo s3atBepmkeHHs IIOJOKEHHS NpPO TEXHIYHE OOCITYTOBYBAHHS yCTATKyBaHHS
rippn4o100yBHUX mianpueMctB: Hakaz Minnpommonituku Big 04.07.2003 Ne 281 URL:
https://zakon.rada.gov.ua/laws/show/z0733-
03/ed20030822/find?text=%CC%ES5%F5%E0%ED%B3%E7%EC#Text
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opranizaiis myOJiqHOT BIaaH 32 MEBHUM TEPHUTOPIAIbHUM TPHHIIUAIIOM, IO
3AIMCHIOCTBCS anapaToM yHpaBIiHHEs» .

Takoxx MammHoBchkuit B.SI  mosicHIOE — «mexawuism — Oepowcagno2o
YIpaeniHHA K «CYKYITHICTB 3ac00iB OpraHi3amii yrpaBiIiHCEKHUX IPOIIECiB Ta
croco0iB BIUTMBY Ha PO3BUTOK KEPOBAHMX OO0 €KTIB, MO 0a3yroThCsA Ha
MPUHIUIIAX ~HAyKOBOI  OOTPYHTOBAHOCTi, OO0 €KTUBHOCTI, MUTICHOCTI,
y3TOJDKEHOCTI 3 BHMKOPHUCTAHHSM BiJIOBIIHMX METOMIB YHpaBIiHHSA,
CNPSMOBAHMX Ha Peali3alliio IiJIeH AepPkKaBHOTO yIpaBiHHs'S,

Ha nymky Bes3 CBiTnanu IBaHIBHH TEPMIHOM «MeEXAHI3M» OXOILTIOETHCS
«CYKYIHICTBh 3ac00iB, 3a JOIOMOIOI0 SIKMX 3a0e3MedyeThCsl BiIIOBIIHE
PETYJIIOBAHHS» THX UM 1HIIMX CYCUILHUX BifHOCHH ',

Otrxe 3 OrJIsily Ha STHMOJIOTII0 OKPEMHX CKJIaJOBHUX Ta IX CMHCIIOBE
3HaYCHHS B KOHTEKCTI JIepKaBHOI MIiSUTBHOCTI MOXKHa C(HOPMYITIOBATH
BU3HAYCHHS aMIHICTPaTUBHO-TIPABOBOTO MEXaHI3MYy K — CYKyITHOCTI HOPM,
i, iHCTPYMEHTIB (3ac00iB), MPOIEAYp Ta OPraHiB, SKi GOPMYIOTh CHCTEMY,
METOIO CTBOPEHHS Ta (YHKIIOHYBaHHS SKOI € BiaJHE, KOHTPOIbOBAHE Ta
3aCHOBaHE Ha MpaBi BIOPSAKYBaHHS Ta PETYJIIOBAHHS CYCHIJIbHUX BIJHOCHH

y ZIepikaBi 3aranom, abo KOHKpETHiH cdepi aisTBHOCTI.

2. HaykoBi norjsiay moao cyTHocTi

aaMiHiCTPaTHBHO-NPABOBOI0 MeXaHi3My yNpaBJIiHCbKOI AiVIBHOCTI

MexaHi3M  aJAMiHICTPATHBHO-IIPABOBOIO  PErYJIIOBaHHSI  3a0e3meuye
3ICHEHHS JIeP>KaBHOT'O YIPaBJIiHCHKOTO BIUIMBY KEPiBHOTO, PErYJIITHBHOTO
Ta OpraHi3amiifHO-PO3MOPSIUOro XapakTepy Ha pi3Hi cheph MisUTBHOCTI Ta
BifHOCHHM. TOX THWTaHHA TPUPOAM Ta  CYTHOCTI  MeXaHi3My
aZIMiHICTPaTHBHO-TIPABOBOTO PEryJIIOBaHHS, 30KpEMa 1 TAKOTO PETYJIFOBAHHS
YOPaBIiHCHKOI MiSUTBHOCTI, HE pa3 cTaBallo 00’€KTOM HAyKOBOTO iHTEPECY
JIOCITi THUKIB-TIPaBO3HABIIIB.

Hocmimkyroan peHOMEH MeXaHi3My HAyKOBIII HaHYacTille po3TiIagaroTh
HMOro 3 IBOX IO3MUIIH, K CTaTHYHE 200 K TMHAMIYHE SBUIIIE.

Kpyk C.1., 3ayBaxye, 110 Ha BiIMiHY BiJl TEXHIYHHX HayK, Ji€¢ 3 sSBUBCS
TEPMIH «MeXaHizm» B SIKOCTI (Pi3MUHOrO, MaTepiasibHOrO 00’€KTa, MEBHOTO

17 Manunoscbkuii B. 5. M19 CIOBHHK TEpMiHIB i IOHATH 3 IEP)KaBHOTO ynpaBiiHHs. Kuis:
Lentp cnpusHHA IHCTHUTYUIHHOMY PpO3BHTKY JAepxaBHOi  cimyx6m, 2005. URL:
https://evnuir.vnu.edu.ua/bitstream/123456789/8477/1/slovnik.pdf C. 41.

'8 Manunoscbkuii B. 5. M19 CIIOBHHK TEpMiHIB i IOHATH 3 I€p)KaBHOTO ynpaBiiHHs. Kuis:
Lentp cnpusHHA IHCTHTYLIHHOMY PpO3BHTKY JAepxaBHOi cimyx6m, 2005. URL:
https://evnuir.vnu.edu.ua/bitstream/123456789/8477/1/slovnik.pdf C. 103.

' Beps C. L. IloHATTS Ta OCOGIMBOCTI aMiHICTPATUBHO-TIPABOBMX HOPM y MeXaHi3Mi
aJIMIHICTPATUBHO-NIPAaBOBOTO  PETYJIOBaHHS  JEP)KaBHOTO  YNpPAaBIiHHA  TOCHOJAPCHKOIO
nismeHicTIO.  [epowcasa i npaso.  2019.  Bumyck 83. C  149-160. URL:
http://jnas.nbuv.gov.ua/uk/article/UJRN-0001067443
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MPUCTPOIO, CYCIJIBHI 1 TPaBOBI HAYKH pO3TIAAAIOTE MEXaHi3M  SK
«CYKYyTHICTh TpaB Ta OOOB’SA3KiB, BW3HA4YE€HI HHUMHU 3MICT 1 XapaxTep
JiSUTBHOCTI 1HOWBIAIB, TPYIH, CIUIBHOT, 00’€JHAHEY», a HOTO CIEMu(IKO0 €
TPYHTYBaHHS Ha JIEpXKaBHIM BIIadi, B OCHOBI SIKOi 3HAXOIATHCA MPUMYC 1
HpaBo, K ITiICTABH JETITUMHOCTI IEP/KABHOTO YIIPaBIiHHA .

Uitke Ta JTaKOHIYHE BHU3HAYCHHS Mexauizmy mpomnoHye Kobko €.B. sk
«CYKYIHOCTI B33a€EMOJIIOYHX, B3a€MOJOIOBHIOIOUMX Ta B3aEMO3AJICKHUX
€JIEMEHTIB, SIKi PyHKIIOHYIOTh 331151 IOCATHEHHS €MHOT MeTh» 2!,

B cBow uepry Posmyrenko 1.B. Bu3Hauae mexawizm SK CYKYIHICTh
3aX0/iB Ta 3aco0iB BHMKODHCTaHHS SKHX CHpPSIMOBaHO Ha aKTHBI3allilo
HiJIOPAIKOBAHOTO Cy6’ eKkTa’?,

Moninsemo mo3umito besmanosoi O.I. ta Hepcecsunma B. C., momo
MOy Ha MEXaHI3M sK (QYHKIiIO, SAK TeBHY (YyHKIIOHATIHHY
XapaKTepPUCTUKY 00’ €KTa, siKa HOEIHYE Ta JO3BOJISIE 3pO3yMITH crieludiky Ta
npusHadeHHs 11 cxiagoBux. CaMe TOMYy B IOPUAMYHOMY —acHeKTi
besnanooro O.l. mpomoOHyeTbCs MiJ TEPMIHOM «MeXaHizmy» PO3YMITH
«CYKYTHICTh METOZIB, (popM, IpHUIfOMIB, cITOCO0iB, 3aBISKU IPaBUIEHOMY
BUKOPUCTAHHIO SKUX MOXKIIUBO OyJie JOCATTH ONTHMAIIBHOI OpraHizaii BCix
€JIEMEHTIB CHCTEMH, 1X e(EeKTHBHOIO (YHKI[IOHYBaHHS, IO B DPE3yJbTaTi
HOBUHHO IIPUBECTHU 10 OTPUMAHHS 0a)KAaHOTO Pe3ysIbTaTy»>.

OCHOBOIO TIPAaBOBOTO PETYIIOBAHHS OYIb-IKHX CYCIIJIBHUX BiTHOCHH €
HOpMa TMpaBa, IMPaBOBI aKTH, MPaBO3aCTOCOBHA  JiSJIBHICTH Ta
MPaBOBIAHOCHHH, Ha 1110 3BepTae yBary AunekceeB C.C., BiIMi4arouu iX sk
CKJIQJIOBI MexXaHizmMy npasogoco peeyntoéanus. Came BiH cHOpPMYIIOBAB Ta
3akmaB  (QyHIAMEHT  KOHIENIii CYTHOCTI MeXaHi3My  IpaBOBOTO
perymoBanHsa >,

Kpuennpkuit }0.B. Bigmidae, mo «3a piBHEM PO3BHHYTOCTI CHUCTEMY
IOPUIMYHMX 3HAHB TIPO MEXAHI3M NPAB06020 pe2yNto8anHs CIiJl BITHECTH JI0

2 Kpyk C. I. MeTtozoioris no6yAoBH iHCTUTYLIHHUX MEXaHi3MiB JIEPKaBHOTO YIIPABIIiHHS
y cdepi HamioHanbHOI Oe3neku. Buewni sanucku Taepilicbkoeo nayionanbnozo ynisepcumeny
imeni B. 1. Bepnaocwvkoeo. Cepisi: Jlepxaue ynpasininas. 2018. T. 29 (68). Ne 6. C. 8—11.

21 Kobko €. B. AMIHICTpAaTUBHO-TIPABOBUI MEXaHI3M 3a0€3Me4YeHHs HalliOHAILHOT Oe3MeKn
neprkasu. Jluc. n-pa ropua. Hayk : 12.00.07 (08 — Ilpao) / XHYBC. Xapkis. 2023. C. 90.

22 Posmytenko 1.B. JlepsxaBHa mojiTwka YKpaiHH B KOHTEKCTI T€OEKOHOMIYHHX 3MiH.
Haykoeoingopmayiiinuii sicnux 3 0epacasnozo ynpagninus. 2009. Ne 2. C. 25-29.

2 Besnanosa O.l. AXMiHICTPaTMBHO-IIPABOBUIl MeXaHi3M peasisalii IPaBOOXOPOHHOT
(ynkuii gepxasu : MoHorpadis / Xapkis : XapKiBCbKUil HAI[IOHATBHUN YHIBEPCUTET BHY TPILLIHIX
cnpas, 2014. C. 37.

24 Kpusuupkwuii 10.B. TeopeTHKO-METOMOIOTIUHI OCHOBU PO3yMiHHS MEXaHi3My MPaBOBOTO
perymtoBaHHs. [Tionpuemnuymeo, 2ocnooapcmeo i npaso. 2009. Ne 10. C. 22-25. URL:
https://nasplib.isofts.kiev.ua/server/api/core/bitstreams/90bd689-15e3-46fe-9247-
182e0768834a/content
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OKpeMoi Teopii, TOOTO KOMILUIEKCY MOTIISIIB, YABICHB, i1eH, CIPSIMOBAaHUX HA
TIyMadeHHs Ta MOACHEHHS i€l KaTeropiiz>.

CyTHICTB KaTeropii «mexanizmy y TpaBi MOJATAE Y BUABICHHI CYKyITHOCTI
MOXJIMBHX  3aCO0iB  IIJIECTIPSIMOBAHOTO  IOPUIWYHOTO  BIUIUBY, IO
3aCTOCOBYETHCS] BU3HAUYCHUMH Cy0’€KTaMU JUIS BIOPSAKYBaHHS CyCHIIBHUX
BinHOCHHZS.

Kypakinz O.M. 3BepTae yBary Ha BHUKOHAHHS MEXAHIZMOM NPABOBO2O
pe2yneants TAKUX CIielialbHO-IOPUANYHUX (QYHKILIT IIpaBa K peryIsTHBHA
Ta oxopoHHa QyHKIii 27. AHAJIOTIYHY MO3UIII0 3aHMAIOThH 1 PAA IHIIMX
HaYKOBIIIB, aKIICHTYIOUH HAa PETYJISITHBHO-OXOPOHHIN (DYHKLIT SIK CKJIaJI0BOT
CYTHOCTI MEXaHi3My IIPaBOBOT'O PEryJIFOBaHHS.

CkaxyHn O.®. 3BepTae yBary Ha XapaKT€PUCTUKH MeXaHi3My Hpagoeo2o
pezynosants: a) BiH € CKIIAI0OBOIO COIIaJbHOTO PETYIIOBAHHS; 0) aKyMYyIIO€
B co0i «BcCi SBHUIIA MPABOBOI MIHCHOCTI: 3aco0M (HOPMHU IpaBa, Cy0'€KTUBHI
mpaBa 1 fopuawdHi OOOB'SI3KHM, PIOICHHSA CYyHdiB TOINO, OO'€KTHBOBaHI B
MPAaBOBUX aKTax); CIOCOOM (JO3BONSHHS, 3000B’s3yBaHHsI, 3a00poHA);
¢dopMu  (BHKODHCTaHHS, BHKOHaHHS, JOJCpP)KaHHS, 3aCTOCYBaHH);
B) CTAaHOBHTh CHCTEMY IPABOBUX 3ac00iB, crtocodiB, Gopm, Mo mepedyBatoTh
y B3aeMO3B’s3Ky 1 B3aemopil. KokHa dyacTMHa MexaHi3My NPaBOBOTO
peryJroBaHHS 3HAXOAWTbCS Ha CBOEMY MICI (K TOJUHHUHA MeEXaHi3M),
BUKOHYe crierin(iuni GpyHKuii. SKicTh BAKOHYBaHUX HUMHU (pyHKILIH BIUTUBaE
Ha poOOOTYy IHIIMX YacTUH 1 pe3yibrar (YHKUIOHYBaHHS MeEXaHi3My B
Hinomy»?8,

A TakoX NPONOHY€E BU3HAYCHHS MEXAHI3MY NPAB0O2O Pe2ylio8aHHs K
€IMHOI «CUCTEMU IMPABOBUX 3ac00iB, CIIOCO0iB i popM, 32 JOIOMOTOO STKUX
HOPMATHBHICTh TIpaBa IIEPEBOAUTHCS B YINOPSIKOBAHICTh CYCIUIBHUX
BiTHOCHH, 33JI0BOJILHSIOTHCS IHTEpecH CYO'€KTiB IpaBa, BCTAHOBIIOETHCA 1
3a0€3Meuy€eThCs MPABOMOPAJIOK. .. »%.,

Xom’ssuerko C.I., BBaxae M0 Mexauizm Hpago8020 pe2ynio8aHHs CIiJ
crpuiiMaTi SIK «y35ATy B €JHOCTI CHCTEMY IpaBOBHX 3aco0iB (HOpMH,

% Kpusuupkuii 10.B. TeopeTHKO-METOIO0IOTIUHI OCHOBU PO3yMiHHS MEXaHi3My MPaBOBOTO
perymtoBaHHs. [Tionpuemnuymeo, 2ocnooapcmso i npaso. 2009. Ne 10. C. 22-25. URL:
https://nasplib.isofts.kiev.ua/server/api/core/bitstreams/90bd689-15e3-46fe-9247-
182e0768834a/content

26 Huxauk H.P., MamkoB O.A. CucreMuuii miaxiz B oprasizamii I1ep>KaBHOTO YIPaBIIiHHS.
Kuis: YAZLY, 1998. C. 16.

2 Kypakin O.M. MexaHi3M IIpaBOBOTO DETyJIIOBAHHs: TEOPETHKO-IIPABOBA MOJIENb. JluC.
ni-pa ropua. Hayk : 12.00.01 / XHYBC. Xapkis. 2016 C. 40.

28 Ckakyn O.®. Teopis nepxasu i pasa : migpyunuk. Xapkis. Koncym, 2001. C. 488.

¥ CrakyH O.®. Teopis neprkasu i npasa : migpy4ynuk. Xapkis. Koncym, 2001. C. 488.
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MIPaBOBITHOCUHY, FOPUIUYHI aKTH TOIIO), SKi JOMOMAaraloTh 3abe3rneuyBaTu
PE3yJIbTATHBHHI IPAaBOBUI BIUIME Ha CYCHUIbHI BimHOCHHM .

AIMiHICTpaTHBHO-TIpaBOBa (opMa € OJHIEI0 3 TPOBITHUX (HOpPM
peamizamii  JAep)XKaBHOTO BIUIMBY Ha CYCHUIBHI  BIJHOCHHH, TOX
aJIMiHICTPaTHBHO-TIPABOBHIA MeXaHi3M TTOKITNKAHIH 3a0e3neunTH
BITOPSAAKYBaHHS Ta PErYIIOBAHHS THX UM iHIIHUX CYCIIUTFHHUX IIPOLECIB.

lonocHiuenko LII. 3amponoHyBaB TIyMaueHHS aOMIHICMPpamueHo-
npasosoeo mexanizmy K CyKYITHOCTI CHOCOOIB LIJIECHPSMOBAHOTO BILIMBY
YIIOBHOBAXEHUX CY0’ €KTIB Ha BU3HA4YEHY [isUIbHICTb, 110 3abe3neuye
Y3TOJDKEHHSI MyOJIIUHMX Ta NPUBATHHUX IHTEPECIB B3a€EMOJIIOYMX yYACHHUKIB
CYCHUIBHHUX BigHOCHH?!,

Ha nymxy HaykoBuiB burska IO.II., Tapamyka B.M. Tta iH.
AOMIHICMPamMueHO-npagose 3abe3neuenHs BimoOpaxae MEXaHI3M
iMIIepaTHBHO-HOPMATHBHOTO YIOPAOKYBaHHSA 1 oOprafizamii misUTBHOCTI
cy0’ekTiB Ta O00’€KTiB ympaBimiHHI 1 (OpMyBaHHSA CTalOro MOPSAKY
(GyHKIiOHyBaHHS 2.

Crnemmdika adminicmpamusno-npagoeoeo mexanizmy, K Bigmiuae Mex
10.B. 3amexxuTh Bi CyKyImTHOCTI HACTYITHHX (akTopiB: «1) oOpaHOTO 00’ €KTY
aJIMIHICTPaTHBHO-TIPABOBOT'O BIIMBY — BIINOBIHOTO PI3HOBUAY CYCIIIBHUX
BiZITHOCHH; 2) METH aJIMIHICTPAaTHBHO IIPABOBOI'0 BIUIMBY Ha 00paHi CyCIiiIbHI
BIZJTHOCHHM; 3) HAasBHOTO CTaHy IIPaBOBOTO DPETYJIOBAaHHA Ta 0a)XaHOToO;
4) oOpaHux Ta JO3BOJEHUX 3aXOIiB, IO 3aCTOCOBYIOTbCS NpHU
aJIMIHICTPATHBHO-TIPABOBOMY BIUIMBOBI Ha 00’€KT; 5) cy0’eKTax, 10 3a/isHi
Yy IISUTBHOCTI, TIOB’SI3aHIMl 3 BIOPSIKYBAHHSM BIITOBITHUX CYCIUTBHUX
BiTHOCHHY °.

AHA3YIOYd  TOHATTA  AOMIHICTPAMUBHO-NPABOBO2O — MEXAHIZMY
3a0e3neueHHs MpaB i CBOOO MOAMHN HamioHampHOIO MOMiMiel YKpaiHu y
ctepi myOnigHOTO TIOPSAKY 1 O6e3meku [Inmua A.I'. nmpuiinura 10 BUCHOBKY,
o0 aaMIiHICTPaTHBHO-TIPABOBUI MeXaHi3M 3a0e3ledeHHs TpaB i cBOOOI
JIIOIMHA € «CHCTEMHHM MeEXaHI3MOM B3a€MOIIOB’SI3aHUX EJIEMEHTIB HOPM
npaBa, MpOLENyp, OpraHi3aliifiHOl CTPYKTYpH, METOMIB JIEepKaBHOI'O
yIpaBIiHHS Ta 3aC001B KOHTPOITIO, SIKi 3a0€31eUy0Th PABOBE MiAIPYHTS /IS

30 Xom’siueriko C. I. OcobaMBOCTI MexaHi3My aIMiHICTPaTUBHO-TIPABOBOTO PErYIIIOBAHHS
nUBiNBHOT aBiawii. FOpuouunuii sicnux. Ilosimpsane i kocmiune npago. 2014, Ne 2 (31). C. 11-13.

3! Tonocuiuenko LII. AmminicTpaTuBHe mpaBo YKpaiHu (OCHOBHI KaTeropii i MOHATTS) :
Hagu. 110ci6. Ipmink : Ykp. din. exon. inT JAITA Ykpainn, 1998. C. 16.

32 AnmimictpatuBHe npaBo Ykpaimu: migpyssuk / FO.IL. Burasx, B.M. Tapamyk,
O.B. Ipsiuenko Ta iH.; 3a pen. FO.I1. butska. Kuis: FOpinkom InTep, 2005. C. 158.

3 Mex IOnis BosnoauMupisHa. AJMiHICTPaTMBHO-NIPAaBOBUIl MEXaHi3M  JIEPIKABHO-
MPUBATHOTO MapTHEPCTBa B CeKTopi Oe3nmeku Ykpainu. : Juc. n-pa ropua. Hayk : 12.00.07
HaykoBo-nocnmimauii  iHCTUTYT myOdiyHOTO mpaBa, LleHTpanbHOYKpaiHCBbKUIl JepKaBHHUI
yHiBepcuteT iMeHi Bonoanumupa Bunanuenka, Kpormeaumpkuii, 2024. C. 107.
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peamizamii QYHKIIH TOMiNii, MO0 A03BOJSE BU3HAYUTH MEXKI Ta CIOCOOH
BIUIMBY JEpKaBM Ha peaNi3alifo IMpaB JIIOAWHH, a TaKOXK 3a0e3NednTH
HaJIeXKHAKA OajmaHc MiX iHTepecaMH O€3MeKH Ta TapaHTiIMH OCOOHCTOl
cBOOOOM Ta CIpUs€ MOCHICHHIO NPaBOBOI BH3HAYCHOCTI, MOIEPEIKESHHIO
37I0BKMBaHb 3 OOKY OpraHiB BIaIH, MiABHIICHHIO MPO30POCTi Ta AOBIpH IO
oy 34,

Posrmsimatoun  coyianene  ynpaenimus Ta  3arajJoM  yIpaBIiHHS
cycninbetBoM  bursak 001, Bigmivae, 1m0 coliajgbHE YNPaBIiHHSA €
HEBI1JI’€MHOIO XapaKTEPUCTHKOIO Oy /1b-5IKOT CIIIIBHOT NiSUTBHOCTI JIFOJIEH, HoTro
MeTa — BHOPSAKYBAHHS CIIUIBHOT JSUTbHOCTI HIJISIXOM CBiZIOMOTO BIUIMBY Ha
YYaCHHUKIB Uil JIOCSTHEHHS CIIUJIBHOTO pe3yibraTy. BiH mpornoHye
po3rysiIaTH HOro SK «MEXaHi3M OpraHi3ailii rpoOMaJChKUX 3B’SI3KiB, IO
3MIACHIOIOTBCA BCiMa JCpKaBHUMH  IHCTHTYLISIMH, HE3QJIIEKHO  BiJ
KOHKPETHOTO MPU3HAYCHHS, OPraHaMHU MiCLIEBOTO CaMOBPSIIyBaHHs, a TAKOX
00’ ¢THAHHAMH TPOMAITH» >,

JepxaBHe ynpaBIiHHs], BUCTYal04YM OKPEMUM Pi3HOBHIOM COLiaIbHOTO
VIPaBIiHHS, XapaKTEpU3YETbCA HU3KOK crelu(piuHuX o3Hak. BoHO
peanizyeTbcsi y Tpolleci BUKOHAHHS 3aBHaHb 1 (PYHKIIH comialbHOTO
YIpPaBJIiHHS, [IPOTE BiJI3HAYAETHCS BULIMM piBHEM (hopmaliizauii, ajpke Mae
BHUpaXKCHUH BIIAJIHUH, IMIIepaTHBHUIH Xapakrep (BimHOCHHHM
HANOPSIIKYBaHHs, MIAKOPEHHS YIPaBJIHCBKIH BOJII JepKaBH), a cam
YIPaBIIHCHKUHA BIUIMB € OpraHizamiiHo OoQOpPMIIEHHMM 1 FOPHUIUYHO
3akpimieHuM. BojpHowac nepikaBa He OOMEXYEThCs JIUIIE KOOPIMHALIEIO
CyCIUIBHHAX TIPOIIECIB, a 3MIMCHIOE Ha HHUX IUICCIPSIMOBAHUIN BIUIUB,
BHKOPHCTOBYIOUM KOMIUIEKC BJIaJHO-OpPTaHi3aIllifHUX IHCTPYMEHTIB, SKi €
CKJIAIOBOK0  MEXaHi3My JIep)KaBHOTO YIpABIiHHSA, 4YuM 3a0e3redye
cTalIIbHICTh 1 KEPOBAHICTh CYCIIIBHOTO PO3BHUTKY.

Tako XOTiJIOCh OM BIIMITHTH, III0 B 3aJICKHOCTI Bill (POPMHE JepKaBHOTO
MIPABIIiHHS Ta NOJITUYHOTO PEKUMY B KOHKPETHIH JepiKaBi MUTaHHS Pi3HUII
Y TOTOXKHOCTI JIEp)KaBHOTO YU IyOJIIYHOTO yIPaBIiHHS (aIMIHICTPYBaHHS)
MOXKeE B3araji He crosTH. B kpaiHax nae Biaza (opMyeThCs HLIIXOM
BOJICBHSIBJIGHHST HapoJdy Jep<aBHe 1 ImyOuiuHe ympaBiiHHS 1O (akTy €
CHUHOHIMaMH, B IHIIUX BUIAJKax Jep>KaBHE YNPABIiHHS XapaKTepU3YEThCS
OLJIBLIOI0 ABTOPHUTAPHICTIO 3 IMPIOPUTETOM JEPHKAaBHHX, a HE CYCHUIBHHX
iHTEpeciB.

3* Mumma A.T. TIoHATTS aAMiHICTPATHBHO-PABOBOTO MEXaHi3My 3a0e3MedeHHs MpaB i cBOOO.T
moanau  HanionanpHO mominmiero YkpaiHn y cdepi myOmivHOro mopsiaky i Oes3mexw.
Opununmii HaykoBMH eneKTpoHHUI sxypHan. 2025. Ne 10. C.399-401.

3 Anminictparusae npaso: miapyunuk / 0. I1. Butak (kep. aBT. koi1.), B. M. Tapamyk,
B. B. boryupkuii Ta iH. ; 3a 3ar. pen. fO. I1. butsaka, B. M. I'apamyka, B. B. 3yit. 2-re Bun.,
nepepo6ur. Ta gornos. Xapkis : IIpaso, 2013. C.6.
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lono  aominicmpamusno-npasosoi  opeauizayii  Ynpaeiinus,  TO
Bursk FO.I1. mponoHye BU3HAYATH ii IK «BUKOHABYY 1 pPO3MOPSAAUY MisSUTbHICTh
CHCTEMH CY0 €KTIB MO0 MPOTHO3YBaHHS i KoopanHamii (yHKIIOHYBaHHS
pi3HEX JaHOK i€l cucTemMH, OONIKY i KOHTPOJIIO 3a DPO3MOPSIKCHHSIM
MaTepialbHUMH Ta  (DIHAHCOBUMH  pecypcaMH, KaapoBoi  poborw,
3aCTOCYBaHHS  MOpPaJbHAX 1  MarepiaJbHHX  CTHMYIIB,  3aXOIiB
JUCIHUILTIHAPHOTO 1 aJIMiHiCTPATUBHOTO BILIUBY»>C.

JloCiKy0UH CUCTEMHUH MiIXIJ B OpeaHizayii 0epicasHo20 ynpagiintsi
Hwxauk H.P., Mamkos O.A. mpuiiiuid 0 BUCHOBKY, IO «CYTHIiCTh
KaTeropii «MexaHi3M» y Ipasi MOJISArae y BUSBICHHI CYKYITHOCTI MOXIIUBHX
3ac00iB IJIECTIPSIMOBAHOTO OPHIMYHOTO BIUIMBY, IO 3aCTOCOBYETHCS
BU3HAYEHUMHU Cy0’€KTaMH JUISl BIOPSAKYBaHHS CYCIIiIBHAX BiHOCHH 3.

BesmanoBa O.i. 3a3Hadae, MO y «HAHOUTBIN 3arajJbHOMY BHUTILAL MiJ
MEXAHIZMOM 0epHCABHO20 YNPAGIIHHA CIIJl PO3YMITH CHCTEMY HEOOXiTHIX
3aco0iB  (MpaBOBWX, OpraHi3amifHUX, CKOHOMIYHHX, I1H(POPMaLiiHIX,
MOTHBALIHNX), 32 JJOIOMOT'OI0 SIKUX OpPTraHNW BUKOHABYOI BJIaH BUKOHYIOTh
MIOKJIaJeHI Ha HUX 3aBJaHHA y cdepi AepKaBHOTO yNpaBIiHHM. [Ipu nbomy
MEXaHI3M VIpaBIiHHSA € OUTPII ITUPOKHM, 3arajbHUM MOHATTIM, SKE
00’emHy€e B cOOI METy yIpaBIiHHS, HOTO MPUHIIUIY, HOPMATUBHUI Oa3uC,
KOJIO cy0’€KTiB, 3ac00H, 32 JOMOMOTOI0 SIKMH 31 CHIOETHCSI YIPaBIiHCHKUI
BIIMB, & TaKOk (JOPMH, METO/IM Ta 3a/lisiHi aKTHBH %,

Ha nymxy ABep’sHoBa B. b. mexanizmom Oeporcasnozo ynpaeninns €
CYKYTHICTb BiAOBIJIHUX JIEP)KaABHUX OPraHiB, OpraHi30BaHUX y CHCTEMY IS
BUKOHAaHHS MiJeld (3aBOaHb) IEpXKaBHOTO YIPABIIHHSA BIAMOBIOHO 10 iX
IIPaBOBOTO CTaTyCy, Ta MacHB MPAaBOBUX HOPM, IO pErIaMEHTYIOTh
opraHizamiifHi 3acagy Ta TpoIeC peami3amii BKa3aHUMH OpraHaMH CBOTO
(YHKI[IOHAJIBHOTO  NPH3HAYEHHS. 3BIICH  CKJIQJIOBUMH  €JIEMEHTaMH
3a3HaYEHOTO MEXaHi3My BUCTYIAIOTh: |) ccTeMa OpraHiB BHKOHABYO1 BJIA/IN;
2) CyKYIHICTh TMPaBOBUX HOPM, INO PETIAMEHTYIOTh SK OpTraHi3aliitHy
CTPYKTYpPY CHCTEMHU OpraHiB BHKOHABYOi BIIQJAM, TaK 1 Wpomecd ii
(yHKIIOHYBaHHS Ta PO3BUTKY»>°.

3BakalouM Ha II¢ BH3HA4YCHHA, po3ymieMo, 1o ABeppsHoB B.b. OyB
MPUXUIBHUKOM IIUPOKOTO TOTJISy Ha BU3HAYCHHS MEXaHI3MY JIep»KaBHOTO

3¢ AnminictparuBae mpaso: miapyunuk / FO. I1. Butsak (kep. aBT. koi1.), B. M. Tapamyk,
B. B. boryupkuii Ta iH. ; 3a 3ar. pen. 1O. I1. butaka, B. M. I'apamyka, B. B. 3yit. 2-re Bun.,
nepepo6ur. Ta gonos. Xapkis : [Ipaso, 2013. C. 14.

37 Huxuauk H.P., Mamkos O.A. CucremMuuii miaxia B oprasizamii 1ep>KaBHOTO YIPaBIIiHHS.
Kuis: Bugso YAJLY, 1998. C. 16.

* Besnmanosa O.I. AXMiHICTPaTMBHO-IIPABOBUIl MeXaHi3M peasizallii IPaBOOXOPOHHOT
(dynkuii nep>xasu: monorpadis. Xapkis : XHYBC, 2014. C.46.

3 JlepxaBHe ynpaBninas B Ykpaini : HaBu. 1oci6. / 3a 3ar. pea. B. b. Apep’sHoa. KuiB :
COMH, 1999. C.44.
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YIPaBJIiHHSA Ta MATPUMYEMO JTaHy MO3UII0, aJKe 0€3 BCTAHOBJICHHS MPaBUIT
(mpaBoi periaMeHTartii), HEMOXJIHBO 3a0€3MeYNTH €(EKTHBHE PETyTIOBAHHS
Oyxap-sKo01 chepu DisTBHOCTI UM CYCIUTPHUX BiTHOCHH.

B cBoro gepry [lerposa C.B. € mpuxunsHUIEIO Bigpazy 06ox no3uiiii. Ha
il yMKy y By3bKOMY PO3YMIHHI Mexanizm ynpasninus € CTATHIHOIO €IHICTIO
MIEBHUX €JIEMEHTIB, SKi CIIyTYIOTh IHCTPYMEHTOM OpTaHi3aIlil yIpaBIiHCEKIX
SIBUIL 1 TIPOLECIB. A y HIMPOKOMY PO3yMiHHI JaHHH MEXaHi3M € TUHAMIYHUM
SIBUILEM, SIKE SIBIIIE COOOI0 peajibHe (YHKIIOHYBaHHS YCi€l CTaTHYHOI
€IHOCTI enleMeHTiB*.

HeoOXigHICTh CHCTEMHOTO MIAXOMY JO BH3HAYCHHS CYMHOCHI
AOMIHICMPAMUBHO-NPABOBO20  MEXAHIZMY  YNPAGIIHCLKOI  OLIbHOCI
MiIKpecTIoeThes:  BUCHOBKaMM  O. KpUBHIIBKOTO CTOCOBHO —MeXaHi3My
IIPAaBOBOTO PETYJIFOBAHHS, SIKMH ITO-TIEPIIE ABJISIE COOOI0 CKIIAAHY MaCIITa0Hy
PETYIATHBHY CHCTEMY, € CBOTO POAY IOPUANYHOI0 MaKpOKOHCTPYKIIETO, SKa
OXOIUTIOE 3HAYHUM OOCST FOPHIWMYHHMX SBHUIL; IIO-Ipyre, HAyKOBII —
JOCIITHUKK JTaHOT TEMaTHKH MAroTh 4acTo abCOJIOTHO Pi3HI MOTNIAIM Ta
JlyMKH IIOJI0 MEXaHi3My MPABOBOTO PETYMOBaH s,

CaBenko [M. [OCHIIKYIOUH  OpeaHi3ayitiHO-npagosuli  MexaHizm
0epoicagrnoeo  ynpaeninHs TPUKOPIOHHOKW Ciyk0010 YKpalHu BHIIIUB
HACTYITHI HOTO CKJIaJI0BI:

— OpraHizauliiHui, skuil nependavae yJOCKOHAJICHHS OpraHi3auiiHol
CTPYKTYPH Ta TIOKpAIlleHHS KaJpOBOro 3a0e3MeueHHs] OpraHiB MPUKOPJOHHOT
CITyx)0u;

— TpaBOBWIA, CHPAMOBaHWA Ha  YHIQIKalNil0  HOPMATUBHOTO
3abe3neueHHs AisutbHOCTI JI1C Ykpainy;

— yHpaBIiHCHKHH, KW 3a0e3neuye MOCHIEHHS OXOPOHH JIePKaBHOTO
KOpIOHY, OOpoThOy 3 KOPYII€I0, 3MiHy ICHUXOJOTIl YIpaBIiHCHKOT
BEPTHKAJi Ha OCHOBI MIPHUHITUITY JCICHTPAi3allil;

— pecypcHHH, IOJO0 YIOCKOHaIEHHA (iHAHCOBOTO 3a0e3NeueHHs,
CUCTEMHM JIOTICTHKH, MiJBHIICHHS SKICHUX XapakTepUCTHK 0COOOBOTO
CKJIALLY;

— KOMYHIKalidHMH, SKUH  cHOpuse  PO3BUTKY  iHpOpMAIiiHOTO
3a6€3MeueHH s JIisIbHOCTI IPUKOPAOHHOT CIry )61+,

40 Tlerposa C. B. Mexanismu 3abe3MeyeHHs MOTHBAIlil MPAIiBHUKIB y CHCTEMi OXOPOHH
3[I0pOB’S: JIepP)KABHO-YIPABIIHCBKUI aCMEeKT: JHC. ... KaHA. Hayk 3 jepx. ymp. : 25.00.02 /
Opecbkuii  perioHaJIbHUM  IHCTUTYT Jep’KaBHOTO ympaBiiHHA HarioHanbHOi — akajgemil
JiepkaBHOTo yrpasninas npu [IpesunentoBi Ykpaiau. Opeca, 2010. C.16.

4! Kpupuupkuii 10.B. TeopeTHKO-METOMONOTYHI OCHOBH PO3YMiHHS MEXaHi3My MPaBOBOTO
peryntoBaHHs. [Tionpuemuuymeo, cocnodapcmeo i npaso. 2009. Ne 10. C. 22-25.

4 Capenxo 1. M. Oprasi3aniifHO-IpaBoOBMi MeXaHi3M JEP)KaBHOTO  yIpPaBIiHHSL
MIPUKOP/IOHHOIO CIIy>K00I0 YKpalHH : JIUC. ... KaHA. HayK 3 Aepxk. ynp. : 25.00.02 / JIBiBChKHIt
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[lpu BUBYCHHI aOMIHICMPAMUBHO-NPABOBO2O MEXAHIZMY VIPAGIIHHSI
3aTi3HWYHUM  TPAHCIIOPTOM  3arajlbHOTO KOPHCTYBaHHA B  YKpaiHi
3aiikina . M. mporoHye B SKOCTi CKJIaJOBHUX «EIMHOTO MEXaHi3My, IO
3a0e3neuyroTh  e(eKTHBHE YIPAaBIIHHA  3ali3HUYHHUM  TPAHCIOPTOM
3arajJbHOI0 KOPUCTYBAaHHS, KOOPAMHALIIO CUCTEMH Cy0’€KTiB 3a0e3eUeHHs
YIpaBIiHHA 3ali3HWYHAM TPAHCIOPTOM 3arajbHOTO0 KOPHUCTYBaHHS UL
JOCSITHEHHSI 3arajlbHUX ILiJIed TPaHCIIOPTHOI raiy3i, CTabuIbHy (hiHaHCOBO-
TOCHONApChKY MisTIBHICTH aKIiOHEPHOTO TOBAPHCTBA «YKP3aJi3HUILLY,
BIIPOBADKCHHSI MIDKHAPOJHUX CTaHIApTiB, HOPM Ta METO/IB YNpPAaBIiHHS
3aTi3HWYHUM TPAHCIOPTOM 3arajbHOTO KOPHUCTYBAaHHS B HAI[lOHAIbHY
MIPaBOBY CHUCTEMY» PO3IJISAATH TaKi OCHOBHI €JIEMEHTH:

— HAmiOHANBPHUA  HOPMATHBHO-TIPABOBHII ~ MacuB  3a0e3ledcHHS
YIOPaBIiHHS 3ali3HUYHMM TPaHCIIOPTOM Ta BIAMOBIIHI  MIKHapoOJaHI
CTaHAAPTH;

— dQopmu, Meronu Ta aAMIHICTpPaTHBHI mpouenypu 3abe3neyeHHs
YIPaBIiHHSA 3aJI3HUYHAM TPAHCIIOPTOM 3arajJbHOT0 KOPUCTYBaHHS;

— KOHTpOJIb y chepi ynpaBiiHHS 3aI3HUYHAM TPAHCIIOPTOM 3arajbHOTO
KOPHCTYBaHHS B YKpaimi®.

Kobko €.B. [0CHIIKYIOUH aOMIHICMPAMUSHO-NPA8oGUI  MeXaHi3m
3abe3neqentss HAYioHAIbHOI be3neKku depoicasyu TIPUHIIOB 10 BHCHOBKY, IO
«MEXaHi3M  aJMIHICTPATHBHO-IIPABOBOTO  3a0C3MEYCHHS  HAIllOHAJIBHOT
Oesnekn YKpaiHU TpeacTaBisie cOOOI0 CHCTEMHY CYKYIHICTh IIPaBOBHX,
opraHizaniiHuX, (IHAHCOBMX Ta IHIIMX IHCTPYMEHTIB Ta 3acoOiB, sKi
BUKOPHCTOBYIOTHCS JIEP>KABOIO 3 METOIO BIUIMBY, YNOPSIKYBaHHS, & TAKOX
CTBOPEHHSI YMOB JUJIsl HAJIS)KHOTO (PYHKIIIOHYBaHHS CYCHIIBHUX BiJHOCHUH Y
JociKyBaHii chepintt,

BUCHOBKHA

BpaxoByioun Bullle3a3Ha4YeHe, IPYHTYIOUHCh Ha aHaJi3l JOCIIHKEHOTO
MacuBy iHpopMamii Ta HAyYKOBHUX Ipalb MOXJIHBHM CTalo (opMyBaHHS
HACTYITHHUX CYyJ[KEHb.

HaykoBuii iHTEepec 10 HOCITIDKYBaHOI TEMaTHKH, HE OJHOCTalHICTBh
JYMOK Ta HasBHICTb pI3HMX TOIJISIIB JOCIIJHHUKIB JIMIIE IiJKPECIIOE
0araTorpaHHICTH SBHIIIA Ta MOTPeOy B HOTO JOCIIKECHHI.

perioHaNbHUI IHCTHTYT Jep)KaBHOTO YmpamiiHHA HarioHanekHOT akanmemii Jep>kaBHOTO
ynpasninas npu [Ipesunentosi Ykpainu. JIsBiB, 2016. C.122.

4 Baiikina . M. AIMiHICTpaTMBHO-IDaBOBUH MeXaHi3M yMpPaBIiHHA 3&JTi3HAYHAM
TPAHCIIOPTOM 3arajJbHOr0 KOPUCTYBaHHS B YKpaiHi: MUTaHHS Teopii i mpakTuku. Jluc. 1-pa ropu.
Hayk : 12.00.07 / IlpuBaTHa ycraHnoBa HaykoBO-IOCHiZHWI IHCTUTYT IyONi4HOrO TpaBa ,
LlenTpansHOyKpaiHChKHiA epxkaBHUI yHiBepcuTeT iM. B. Bunanuenka. KponuBanupkwii, 2023.
C. 5-6.

# Kobko €. B. AMiHICTPAaTUBHO-TIPABOBUII MEXaHI3M 3a0€3MeYEHHS HAlliOHAILHOT 0e3MeKH
neprkau. Jluc. n-pa ropua. Hayk : 12.00.07 (08 — IIpao) / XHYBC. Xapkis. 2023. C. 95.
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Jdnst winei ynpaBiiHCBKOI AisIBHOCTI OyzAb SKOTO piBHS (couianbHe
VOpaBIiHHSA, JAepKaBHE YIPABIiHHA YH YOPaBIiHHA HA MCEHIIOMY,
JIOKQJILHOMY PiBHI) ME€XaHi3M, Ha Hallly TyMKY, B IIEpIIY 4epry € QyHKI€0 —
Ti€l0  (QYHKIOIOHAJHHOIO  CKIAIOBOIO, sKa 3ale3medye  IisUTBHICTD,
KHUTTE3JAaTHICTh Ta PO3BUTOK CHCTEMHU.

Sx ckimamoBa MeXaHI3My JAep)KaBHOTO YIIPaBIiHHA aIMIiHICTpYBaHHS
BUCTYNa€E  JISUIBHICTIO, sSIKa  peali3yeThCsl  [UIIXOM  3aCTOCYBaHHS
aJIMiHICTPATHBHUX PECYPCIB i MPOLEAyp IS TOCITHEHHS BU3HAYCHOI METH.

3 orysiy Ha eTHUMOJIOTII0 OKPEMHUX CKJIaJIOBUX Ta IX CMHCIIOBE 3HAYECHHS
B KOHTEKCTI JIep>KaBHOI JisUTEHOCTI, aIMiHICTPAaTHBHO-TIPABOBUM MEXaHI3MOM
YIPaBIIHCHKOI JisUTBHOCTI € CYKYIHICTh HOPM, Jii, IHCTpyMEHTIB (3aco0iB),
npoLenyp Ta OpraHiB, fKi (OPMYIOTH CHCTEMY, METOI0 CTBOPCHHS Ta
(GYHKIIOHYBaHHS KO € BIaJHE, KOHTPOJIbOBAHE Ta 3aCHOBAHE Ha npaBi
BIOPSAKYBaHHS Ta PETyJIOBAHHS CYCIIIEHUX BIJHOCHH y JICp)KaBi 3arajom,
a00 KOHKpETHI cdepi qisUTBHOCTI.

BpaxoByrouH akTHBHHUIl TEXHOJOTIYHHH HPOTpec JIIOJACTBA B LIIOMY 1
KpaiHH 30KpeMa, yMOBH B SKHX B1;[6yBaeTbc;1 MOJANbIUIM  PO3BUTOK
YKpaiHChKOTO CyCIIBCTBA 1, BIiNOBIAHO, AepKaBy  Ta i lHCTI/ITyulI/I
aJIMIHICTPaTHBHO-TIPABOBHI MEXaHi3M YIPaBIiHCHKOI HisTIBHOCTI 3aBISKU
CBOEMY NMHAMIYHOMY XapaKTepy TaKOX 3MIHIOETbCSA Ta eBOMOLiOHYye. Ha
1eit mporiec 0co0JIMBO BILUTMBAKOTH MIHJIUBI YMOBH JIHCHOCTI Ta BUKJIUKH, 110
NOCTAIOTh IIepell JepKaBOK 1 CYCIUIBCTBOM Ta CIOHYKAalOTh 10
BJJOCKOHAJICHHSI 3aKOHOJIAaBCTBA, MOSBH HOBHMX NIISIXIB, METOIIB Ta (opm
BIUTHBY.

AHOTALIS

AKTyanbHICTh TNHTAaHHA BHU3HAYCHHS CYTHOCTI aJMiHICTPATHBHO-
[PaBOBOTO ~ MEXaHi3My  yIpPaBIIHCbKOI  JISUIBHOCTI  IOB’si3aHa 3
0araTorpaHHICTIO NpOOJeMaTHKU, a caMm (EHOMEH MOTpedye CHCTEMHOTO
MX0y TpPH HOro 3acToCyBaHHI. AK€ B CyYaCHHX YMOBax 3pOCTaE
3HaueHHs  e(EeKTHMBHUX  IHCTPYMEHTIB  aJMIHICTPATHMBHO-IPAaBOBOIO
peryiroBaHHs, 3aaisl 3a0e3nedyeHHs Y3TO/KEHOCTI Ta pe3yJbTaTHBHOCTI
YIPaBIIHCHKUX MPOIIECIB.

Pi3Hi morysanm Ta AyMKHM IOJO TPAaKTyBaHHS CYTHOCTI 3a3HAU€HOTO
MeXaHi3My, 4YacoM He IIOBHE pO3YMIHHS KEpiBHOIO JIAHKOI 3acaj
(YHKI[IOHYBaHHS CHCTEMH YIpaBIiHHA, 1 CKIQJOBHX BIUIMBAaE Ha
e(heKkTuBHICTh (HOPMYBaHHS Ta 3aCTOCYBaHHS TaKOTO MEXaHI3My, a TOMY
oTpedye 10JaTKOBOTO HAYKOBOT'O OCMHUCIICHHSI.
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JOKTPUHAJIBHI, TIPAKCEOJIOI'TYHI
TA KPUMIHOJIOI'TYHI ACHEKTH BIJHOBHOI'O
MMPABOCYAJs1 Y CUCTEMI 3AIIOBITAHHSA
TA TPOTHUII 3JTOYMHHOCTI HEIOBHOJITHIX

Mutpodanos I. L., CBeriiunmuii I. B.

BCTYII

AKTyanbpHICTE 00paHOi TeMH poOOoTH OOIpyHTOBaHa 00’ €KTHBHOIO
HEOOXITHICTIO 3MIHM MapaJurMH MPOTH/Il 3J0YMHHOCTI HEMOBHOJITHIX Ha
BIJIHOBHY, II0 3YMOBJICHO CYYaCHHMH TEHJCHISIMU JEP)KaBOTBOPEHHS B
VYkpaini Ta €C. JlociipkeHHs IHTErPOBAaHO Y 3arajibHy KOHLEMIII0 HAYKOBHX
porpam Ta TMEepCHeKTUB PO3BUTKY IpaBoOBOi IyMKH B YkpaiHi. Haykoma
HOBHU3HA pOOOTH IOJISITAE B PO3UIMPEHHI TEOPETHYHUX YSBICHB IIPO BiJTHOBHY
napasiurmy siKk KOHIENTyaJbHy OCHOBY 3aIl00IraHHs 37I0YMHHOCTI Ta MPOTHIIT
3JI0YMHHOCTI HEMOBHOIITHIX. PO3KPHUTO MOKTpHHAIBHI, MPAaKCEONOTIYHI Ta
KPHUMIHOJIOTiYHI acHeKTH OTPUMAHMX pe3yNbTaTiB Uil IMPAaBOTBOPYO]
JisUTEHOCTI 33 CyYacHHX YMOB JICp)KaBOTBOPEHHS B Y KpaiHi.

HuHi BH3HaYMTH, IO TaKe BiZHOBHE MPAaBOCYINs, — CKJIAJHE 3aBJAHHS.
Baratro cy4acHMX JOCTITHUKIB Ta HAyKOBIIB BBa)XKalOTh BiTHOBHE
NPaBOCY/Il KOMIUIEKCHUM TIOHATTSIM 0€3 YiTKO BU3HAYCHUX MEX, LIO0
YCKJIaJHIOE OOMEKEHHSI HOro CyTi KOHKPETHOI (hOpMYJIOH, MPOrpamolo,
MPAKTUKOIO, (isTocodiero uu pe3yapbTaToM, 3a3HAYArOTh K 3apyoixkHi ([eitni,
Ipoiterti-Cxidoni, Jlronkens)' 2, Tak i ykpainceki (Mutpodanos 1.,
Ceermiunnii 1., Kpecroeceka H. ta inmmi)® maykosii. Iloromkyemocs 3
BU3HAYCHHSM, 110 BIZHOBHE MPABOCY/JIS CIIiJl PO3MIISIATH SIK OJIMH 13 HU3KU

! Diinkel F., Horsfield P., Parosanu A. Research and selection of the most effective juvenile
restorative justice practices in Europe: Snapshots from 28 EU member states (Tech. Rep.).
International Juvenile Justice Observatory. 2015. URL : https://repozytorium.bg.ug.edu.pl/
info/book/UOGab0651b374744eb5a137843 fffd8fcof/.

2 Diinkel F., Gebauer D., Kestermann C. Mare-Balticum-Youth Survey. Selbstberichtete
Delinquenz und Gewalterfahrungen von Jugendlichen im Ostseeraum. Monatsschrifi fiir
Kriminologie und Strafrechtsreform. 2005. Ne 88. P. 215-239. URL:
https://webarchiv.bundestag.de/archive/2006/0606/bic/bibliothek/akt lit/aufsaetze/2005/aufsaet
ze 06_2005.pdf

3 Murpodanos 1. 1., Ceermiunmit 1. B. Bisii I'anca I'pocca: KpUMiHONOTIUHiI acHeKTH
BIZIHOBHOTO MPaBOCY/UIS IIOA0 HEMOBHOMITHIX. Kpuminanena rocmuyis: eisii Ianca Ipocca ma
cyuacnicms : ko1 monoep. Baltija Publishing. m. Pura, Jlatsis. 2026. C. 10-18.
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IHHOBAIIHKUX MiAXOIB (IHCTPYMEHTIB) JJI1 BCTAHOBJICHHSI CIIPABEIIIMBOCTI,
PE3YJIBTATH AKOTO MOJKHA EMITIPHYHO OIIHHATH®,

Y po6oTi IOUWiMBHO PO3TISAATH TPH KIIOYOBI BUMIpH (IOKTPHHAIBHUM,
MIPaKCEOJIOTIYHNH, KPUMIHONOTIYHHNA) 1 coKycyBaTHcs Ha MPUKIATHOMY
3HA4YCHHI BITHOBHOTO MPABOCYIAA K IHCTPYMEHTY 3al00IraHHs Ta MPOTHII1
3TIOYMHHOCTI HEMOBHOMITHIX. L{e BaymBa Ui yKpaiHCBKOI ITpaBoOBOi HAYKH
OaratorpaHHa TeMa, SKa MOEIHYE TEOPETUYHHUH aHalli3 3 NPaKTHYHUMHU
pEeKOMEHIALISIMHA. YKpaiHChKI  HAayKOBLU, SIKI JIOCHIPKYIOTh  BiJHOBHE
npaBocyisl (30KpeMa B KOHTEKCTI HEMOBHOJITHIX), Y OUIBIIOCTI aKIIEHTYIOTh
Ha Horo poxi SK  aJbTEPHATHBU  TPAAUIIHHOMY  KapajJbHOMY
(peTpubyTHBHOMY) TiAX0ay, 3 (POKYCOM Ha pecolianizaiiio (PEeCTUTYIIII0),
Meniamilo Ta npodinakTHKy penuauBy. Jlorika IociijpKeHHS BiAIOBinae
3a3HaYCHOMY MiIXOy: BIIIHOBHE NPABOCY A PO3TIIAAETHCS HE SIK CAMOLILITB,
a sIK IHCTPYMCHT.

TpuacnektHuii migxin 3abesmedye KOMIUICKCHICTB: HOKTPHHA Ja€
TeopeTHyHy 0a3y, MPaKCceoJIoTis — eMITIPHYHI JaHi BIIPOBAKECHHS (Meiatis,
ciMeifHi KOH(epeHIii, mporpaMyu BiTHOBICHH:S), KPUMIHOJNOTIS — aHAali3
e(pEKTHUBHOCTI IIIOI0 3HIKEHHS PiBHA 3TI0YNHHOCTI, BIKTUMOJIOTIYHI ACTIeKTH,
(aKTopu NENIHKBEHTHOCTI, PELHIUBI3MY Ta HACIIAKIB Ui CYCIILJIbCTBA.
Tema y3romkyerbest 3 HarionanbHoOIO crpaterieto peopMyBaHHSI CHCTEMHU
roctuii  mono gitedl, KoHIENIEl0 KpUMIHATBHOI FOCTHIIT  IIOAO
HEMOBHOJIITHIX Ta MIJIOTHUMHU MPOEKTaMH IPOrpaM BiTHOBHOTO MPaBOCYIJIS
B Ykpaini. BimHOBHUMI miaxin, sK 3a3HauaroTh 3apyOibKHI Ta yKpaiHCBKI
(Mutpodano [., Ceermiuamit 1. Ta iHImI) YydeHi, CHpusie pPaHHBOMY
BHUBEJICHHIO HEMOBHOMNITHIX 13 KPHMIiHAJIBHOTO TIpolecy, (HOopMyBaHHIO
BiJITIOBiATFHOCTI Ta 3MEHIIICHHIO CTUTMATH3AIIii-.

CyTHicHUI aHami3, sk 3a3Ha4ae Murpodanos 1. 1., 103BoMB BH3HAYHTH
BiTHOBHE TMpPaBOCYIAS SAK IUICHUN  aHTPONONCHTPHIHHN  TiIXiT,
CHpSIMOBaHMI Ha PECTUTYLII0 Ha KOHKOpjamio. BimHoBHa mapagurma
(acunitye Jianor Mk CTOpOHaMH, TPaHCHOPMYIOUH KOHQIIIKT i3 TUIOMINHH
penpecii y IUIONMHY MOpPO3yMiHHS. MiXrany3eBuii xapakrep (eHoMeHa
BIZTHOBHOT'O MPABOCYJ/Ii OOTPYHTOBYETHCS JIOTIYHMM CHHTE30M II0JIOKEHb
KPUMiHaJILHOTO TpaBa, KPUMIHOJIOTIT Ta KPUMIHAJIILHOTO MPOLECY .

Jyati3m IpUBaTHOTO Ta MMyOJIIYHOTO IHTEPECIB € BaXKJIMBUM aCIIEKTOM JIJIs
nociimkenns. Cnimpatouuch Ha qopodku B. B. Illabmuctoro, O. 0. Mapuaud

4 Daly K. Restorative justice: The real story. Punishment & Society. 2002. 4(1), 55-79. URL:
https://doi.org/10.1177/14624740222228464.

5 Murtpodanos 1. I. Teoperuko-dinocopchki MAIPyHTS KPUMiHAIBHO-TIPABOBOTO BILIUBY:
BiJl KapaJIbHOI MapaJurMy 10 BiJHOBIIOBAILHOTO TIPABOCY UL, AKMYAIbHI NUMAHHS Y CYHACHIIL
nayyi. 2026. Ne 1(43). C. 1002-1015. DOI: https://doi.org/10.52058/2786-6300-2026-1(43)-
1002-1015.
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ta O. . T'yHsika, MOXEMO CTBEpIXKYBAaTH, IO JIIOAMHOLEHTPUCTCHKA
mapagurMa BUMarae 3MilleHHs aKICHTiB Ha KOPHCTh MpPaB IOTEPIJIOTO Ta
301LTBIICHHS THTOMOI Bard (Cy0’€KTHOCTI) ydacHHKIB mporecy. Llabmmctuit
pO3BHBaE IOAMHOICHTPUCTCHKUMA IMAXiA 10 O€3MeKd JFOIWHH  SIK
LEHTPAJBHOTO  €JIEMEHTa  KPHUMIHAJIbHO-IIPABOBOTO  PETYIIOBAHHS,
po3riIsnadn G6e3MeKy K MepeAyMOBY pearizamii mpas i ceobon’. 3asHadcHe
BiZloOpaXkae Tmepexil Bi CyTO KapallbHOI FOCTHLII 10 MOJelNi BiAHOBHOI, /e
NIPUBATHUI IHTEpEC CTa€ KaTai3aTopoM Ta (DaKTOPOM pPO3BHTKY 3pLIOTO
IPOMaJITHCEKOrO CycrniibcTBa. HuHi, mijg yac BigOMTTS MOBHOMACIITaOHOT
arpecii p¢ npotu YkpaiHu, BiTHOBHE mpaBocyAJs (BiZHOBHA Mapaaurma)
HaOyBa€e OCOOJMBOTO 3HAYECHHS CaMe TOMY, IO IOCHIIIOE pEeiHTEerparito
cy4acHOi Mooz (MOKOJIiHHA Z), CIPHSE 3aTyYeHHIO MOJIOAI JI0 JO0TOMOTH
cmitam 000poHN YKpaiHu Ta 3amo0irae eckanarii MOJIOI>KHOT 3TI0YNHHOCTI SIK
i 9ac BilHU, Tak i B MalOyTHEOMY.

ToMy cmim MOKPECTUTH NPUINHHO-HACTIAKOBHI 3B’S30K: BiJHOBHE
npaBoCcyIii HE CTUIBKM pearye Ha BUYMHCHUH 3JI0YMH, CKUIBKH i€
MIPOAKTHBHO HAa €Talli 3armo0iranHs, IpOoQIIaKTHKH Ta TPOTUMI] 3TTOYUMHHOCTI
HETIOBHOJIITHIX.

1. JIOKTpUHAJBHI acCIeKTH, FeHe3UC Ta OHTOJIOTis
Bi/IHOBHOT0 MPaBOCY/1Is1

Jocnipkyroun TreHe3y Ta OHTOJIOTII0 BiJHOBHOTO TPaBOCYAIS CIIij
aKIEHTYBaTH HAa ICHYBaHHI BIJIHOBHHMX IpPaKTHK Ha ETHIYHUX YKPaiHCHKHX
3eMJIIX, y TpaBoBHX Tpamuiiii KuiBcekoi Pyci Ta cydacHMX IHCTHTYMisX
He3aJle)KHOT YKpaiHu, sIKi NPOWIIIM Kpi3b IUIACTH JIepKABOTBOPEHHS YaciB
YHP Tta pagsHCEKOTO mepioay.

[Iono BiAHOBHUX TPAKTUK Ha ETHIYHUX YKPAiHCBKUX 3EMIIIX B
ICTOpHYHOMY KOHTEKCTI HarojJoCHMO Ha 3BHYa€BOMY IIpaBi, KOITHHX CyJax,
MIPUMHUPEHHI Ta eleMeHTaX, OJM3bKUX 10 BiTHOBHOTO MIPAaBOCY IS (MEIiatis,
KOMITEHCAIIisl IKO/IH, y4acTh TPOMaJIN).

Komni cynn (XIV-XVIII cT.) Ha eTHIYHUX yKpalHChKHUX 3eMIIsIX OyIu
SICKpaBUM  MPHUKIAJOM TPOMAJACHKOrO (OOLIMHHOIO) CYAOYMHCTBA 3
BIJHOBHUMH €JIEMEHTaMHU: BOHHM DO3IJISJalM CHpaBM Ha OCHOBI 3BHYAIB,
3ajJydyasld TPEJCTABHUKIB BEPBU/KOMU (TpOMajan), CIPSIMOBYBAJMCS Ha
MIPUMHUPEHHS CTOPiH, BiJIIKOAYBAaHHS IIKOAW Ta BiTHOBICHHS COMiaJbHOI
371aroAM, a He JWIie Ha TokapaHHs. Lli cyau eBoomioHyBamu 3
JaBHBOPYCHKMX BEPBHUX IHCTHTYTIB 1 nisuin B [anmumui, Ha Bomuwi, B

6 Ia6mctuit B. B. Besnexosuii BHMIp KpPHUMIHAJIBHOTO TpaBa  YKpaiHHM:
JIIOIMHOIIEHTPUCTCHKE JIOCHIDKEHHS : MOHOorpadis. JIHinpor. aepx. yH-T BHYTp. cmpas : Jlipa
JITA, 2015. 420 c. URL : https://dduvs.edu.ua/wp-content/uploads/files/Structure/library/
student/shablm.pdf.
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KO3aIbKUX 3eMJISIX, TOETHYIOUN €JIEMEHTH KOJIEKTUBHOT BiAIMMOBIAIILHOCTI Ta
ryMaHizaii’.

VY “Pycepkiit mpaBni” (JaBHBOPYCHKHI IEpiog Ha YKPaiHCBKUX 3EMILIX)
BXKE 3aKPIIIIIOBATIOCS MPUMHUPEHHS 3aMiCTh KPOBHOI IIOMCTH Yepe3 TPOIIOBY
KOMIICHCAIIo (Bipy), IO € paHHBOIO (OPMOIO PECTUTYIIITHOTO/BITHOBHOTO
migxomy®. Lli IpaKTHKY IIi IKPECIIOIOTH POMAICHKUN XapaKkTep IIPaBOCY IS,
(oKyc Ha BiJTHOBJIEHHI BiJHOCHH 1 KOMIIEHCallii, 10 CIHIB3BYYHO 3 Cy4YaCHUM
BIZTHOBHUM ITPaBOCYUISIM.

Y wMexax cydacHOi TapajurMH KPUMIHAJIBHOI  BIAMOBIIaIbHOCTI
HETIOBHOJIITHIX OCOOJMMBOI Bard HaOyBae TEOpis PEIHTEIPATUBHOTO COPOMY
(reintegrative  shaming) JIx. bpeiitBelita (1989 p.), mo mocrae
(yHIaMEHTaIbHUM TEOPETHKO-METOAOJIOTIYHIM IIAIPYHTSM BiITHOBHOTO
mpaBocynnsa. Lls KoHIENIis TPOIMOHYe albTepHATUBHY BIi3il0 MEXaHIi3MY
TIPEBEHIIT PEUINBHOI 3I0YMHHOCTI Yepe3 MPU3MY COLIaTbHO-TICHXOJIOTI9HOT
Kopekmii ocobom. Ha BigMmiHy Big KapajdbHOTO MiIXOAY, A€ COPOM €
IHCTpYMEHTOM CTHTMAaTH3alii Ta MapriHamizamii [paBONOPYIIHHKA,
peiHTerpaTHBHA MOJENh 0a3y€eThCS Ha 3acamax “TyYMaHHOTO OCYAY .

Sx 3a3Hauae JlewHi, TpamwumiiiHa (KapasibHa) MOJENh KPUMiHAJIBHOI
IOCTHLIT 30CEPEKYETHCS IEPEBAYXKHO Ha BCTAHOBJICHHI BUHH Ta 3aCTOCYBaHH1
3aX0/1iB KPUMIHAIBHO-TIPABOBOIO BIUIMBY, TOJAI SIK BiJHOBHE NPaBOCYIJSA
1110/10 HEMIOBHOJIITHIX OPIEHTYETHCS Ha IPUMHUPEHHS, BiIIIKOTyBaHHS IIKOAH,
BiJTHOBJICHHSI COIIIaJIbHUX 3B’ SI3KiB 1 3HIKCHHS IICUXOJIOTTYHOT'O TPAaBMYBaHHS
HETOBHOJIITHIX YYaCHUKIB ITPOBaPKEHHSI.

[MpouecyanbHa cIpaBeIMBICT — TEOpis, 3anporoHOBaHa TomMoMm
Taiinepom, moOKa3ye YOMYy BIIIHOBHE IIpaBOCYJAS MOXE BIUIMBAaTH Ha
HOBTOPHICTh (PEUMAMBI3M) IIPaBONOPYHIEHL. 3rifHO 3 #oro Teopicro
MIPOLIECYaNIbHOT CHPaBeUIMBOCTI MPABOCY/Is, CIPUHHATTS CIIPaBEIIMBOCTI
aKTOpaMHM CHCTEMH KPHUMIHAJIBHOTO TPABOCYIAS € BaKJIUBUM, OCKUIBKH
IPOMa/ISTHY YacTillle CITIBIIPAIIOIOTh 1 MPUHMAIOTh PE3yJIbTAaT CBOEI CIIpaBH,
SIKIIIO BBAYKAIOTh, 110 3 HUMH MOBOJMJIMCS CIIPABEIIMBO. [HIIMMH CIIOBAMH,
X04a pe3ysbTaTH BaXJMBi, mpounec abo cnocid, y SKUi BUPILIYIOTHCS
NpoLIECYalIbHI MUTAHHS, MOXYTh MaTH KJIIOUOBI HACJIJIKM Ta BIUIMBATH Ha
peunauBizM. Ko 11011 MO3UTHBHO CIIPUHAMAIOTh CUCTEMY, BOHHU 3 OO0
HMOBIPHICTIO JIOTPUMYBaTHMYThCsI 3aKOHY B MaiOyTHhomy. Kpim 1poro,
TPUBAJICTh BIJHOBHUX INIPOLECiB (MporpamM) TaKOX MAalOTh 3HAYCHHS,

7 benpiit M. M. Konni cyan Ha ykpaiHcbkux 3emitsix y XIV-XVIII cr.: icropuko-npasose
JociimkerHs : MoHorpadis. JIbsiB : [amnmpkuit apykap, 2014. 264 c.

! Kapnenko P. Icropuyni mnepegyMoBM BIpOBajKeHHS Meniamii B Ykpaini //
MianmpuemMuunTBO, rocroaapctso i mpaso. 2020. Ne 4. C. 6-10.

° Lanni A. Taking restorative justice seriously. Buffalo Law Review. 2021. 69(3), 635. URL :
https://papers.ssr.com/sol3/papers.cfm?abstract_id=3797755.
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ockinpku Jlimci ta BincoH BusBMIM, MO €()EKTHBHI NPOIECH TPUBAIH
moHaiMentre 23 TikHi'C.

VY cBoemy nocmimkeHHI JIeBpaHT CTBEpIXKYe, IO €AWHA KPUMiIHOTEHHA
morpeba, Ha SKy CHpPSMOBAaHI HPOTPaMU BiTHOBHOTO IPABOCYIIS — IIe
Meperyisii CHUCTeM IIHHOCTeH MOJIONI NIIIXOM pO3BUTKY eMIaTii g0
xeptB'l. SIk 3a3mauac Jlein, od4iKyBaHHSA TOTO, IIO BiIHOBHE HPaBOCYIIS
MOXE CHPUYMHUTH 3Ha4HI 3MIiHH B JIOJSX, SIK 9aCTO CTBEPIXKYIOTH Oarato
NPUXUILHUKIB, HACTIpaBi € Mijom'2,

TeopeTn4yHi OCHOBM  (IOKTpMHA) BIIHOBHOTO  TPaBOCYAIS  SK
IHCTpYMEHTAapil0 3amoOiraHHs Ta NPOTHIII 3JOYMHHOCTI HEMOBHOJITHIX
OXOIUTIOIOTh ~ €BOJIIOIII0  BiJl TPaIUUIHHOTO KapaJbHOTO MiAXOAy MO
napajurMy, OpIEHTOBaHOI Ha BIJAHOBJCHHS MOPYLICHHX BIIHOCHH,
BINIIKOAYBaHHS INKOAW Ta pecomiamizamito. Llg moxtpuHa Oa3yeThcs Ha
BU3HAHHI 3JI0YMHY HE JIMIIE SK MOPYIICHHS 3aKOHY, a SK IIKOAH, 3aBJaHOI
KOHKPETHHM 0c00aM, CIUTBHOTI Ta COIliaJIbHUM 3B’s3KaM, OCOOIHBO B
KOHTEKCTI HEMOBHOJITHIX, UM TCHXiKa Ta COIiaji3almis me (GpopMyIOThCS.
BigHoBHE mpaBOCYANs TPOIIOHY€E albTEPHATHUBY PEIPECHBHHUM 3axOJaM,
AKIEHTYIOUH Ha TOOPOBLIBHIN ydacTi, Iiao3i Ta mpeBeHTUBHOMY edekri ‘>,

I'eHe3a BiTHOBHOTO NpaBOCYAAs 32 KOPJOHOM Csra€ IaBHIX TpaaMIii
0arathbOX KyJNbTYp, A€ KOH(JIIKTH BHUpINIyBajaucs 4epe3 NPUMHPEHHS,
KOMIICHCAI[II0 Ta BIIHOBJICHHS TapMOHIi B TPOMaji, a HE uepe3 JepiKaBHE
NokapaHHs. Y KOpPIHHUX HapoJiB (HampuKiIal, y npakThkax maopi Hosoi
3enannaii un abopureHiB IliBHIYHOT AMEpHMKH) 3JI0YHMH PpO3IJISAABCS SIK
MOpYIICHHs OalaHcy, MO0 TOTpeOye KOJEKTHBHOTO BiJHOBICHHA. Y
€BPOTIEHCHKIN TPaaMIIil €IEMEHTH PECTUTYTHBHOTO IiJIXO/Y POCTEXYIOTHCS
B CEpPEHBOBIYHMX 3BHYAsX, aJle CydyacHa JIOKTpHHa (hopMyBasacs sIK peaKiiis
Ha KpHU3y KapalbHoi rocThmii'.

CyuacHa KOHIIETIIiA BiTHOBHOTO TpaBOCyAsd BUHHKIA B 1970-X pokax y
[iBHiuni Awmepumi. KiFoOUoBHM TIOIITOBXOM CTaB “‘€KCHEPUMEHT Y
Kituenepi” (Kanana, 1974 p.), Koiu JBOE HEMOBHOJIITHIX PABONOPYIIHUKIB

' Lipsey M. W., Wilso D. B. Effective intervention for serious juvenile offenders: A
synthesis of research. In R. Loeber & D. P. Farrington (Eds.), Serious and violent juvenile
offenders: Risk factors and successful interventions. 1998. pp. 313-345.

! Levrant S., Culle, F. T., Fulton B., Wozniak J. F. Reconsidering restorative justice: The
corruption of benevolence revisited? Crime & Delinquency, 1999. 45(1), 3-27.

12 Daly K. What is restorative justice? Fresh answers to a vexed question. Victims &
Offenders. 2016. 11(1), 9-29.

" HaropHarok-/larmmok O. A. BiHOBHE npaBocy s sIK CKJIaJI0Ba FOBEHAIBHOT MPEBEHIT //
Opunnuna Hayka. Tom 2 Ne 5(107). 2020. DOI: https://doi.org/10.32844/2222-5374-2020-107-
5-2.16.

Ceerniunnii 1. B. BigHoBHE mpaBocyais SK €IEMEHT KPUMiHAIbHO-IIPABOBOI OXOPOHU

npaB gitei // Yaconuc KuiBcekoro yHiBepcurety mpasa. 2020. Ne 4. DOI: 10.36695/2219-
5521.4.2020.69.
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3YCTPUIKCS 3 TIOTEPIUIMMH JIJI1 OOTOBOPEHHS 3aBJIaHOI ITKOAM Ta MUISIXIB il
BimmkoxyBaHHi. lleit Bumamox 3amodatkyBaB “[Iporpamy npuMHpeHHS
MOTEPIIJIOTO Ta IpaBomopymHuKa B KitdeHepi”, HaTXHEHHY NPUHIUIAMA
MIPOIICHHS 1 B3ATTS Ha ceOe BiAMOBINaTBHOCTI, 0 MMOXOIMIIH i3 peNiriifHoro
BYEHHS MEHOHITIB. MeHoHiTH 10oB’s3aHi 3 KaHamoro, OCKIIBKM IXHS
CIIUIBHOTA OCENMIIacs MepeBaxHo B MpoBiHmii OHTapio, e po3TamoBaHui
Kituenep's. Lli mpuHIMNM aKIEHTYIOTh HA OCOOHCTIH BiamoBigansHOCTI 32
IpiXW 3 MOJAJBLUIMM MPUMHUPEHHSAM dYepe3 IIMpe KasTTs Ta BiIHOBICHHS
rapmoHii B rpomani. Excnepument iHinitoBaB mactop Kpeiimep, sxuit
3aCTOCYBaB IIEPKOBHI MEHOHITCHKI NPAaKTHKU JJIsl BUPIMICHHS KPUMIHAIBHUX
KOH(JIIKTIB Y MiCLEBIH CIIJIBHOTI.

TeopeTnuHe  miAPYHTS  KOHLENLii  BIHOBHOTO  NPaBOCYAJS
chopmymroBaB ['oBapa 3ep y mpami y npami “3minroroun mia3u” (Changing
Lenses 1990), B sxiii 3m0YMH BH3HAYAETHCA SK MOPYIICHHS BiXHOCHH MiX
JMIOABMH, a HE IMIIe 3aKOHIB (mpaBwi) aepkaBu. [lutamHa “mo Oymo
MOPYIICHO 1 sSIKe TOKapaHHA?” 3aMiHIOEThCS Ha “AKy IIKOAY 3aBJaHO, YUl
moTpeOH He 33J0BOJICHO 1 AK IIe BUIPABUTH?” .

Y KOHTEKCTi 3JOYMHHOCTI HEMOBHONITHIX MJOKTPHWHA BiTHOBHOTO
MpaBoOCYyIas Ha0yjda OCOOJMBOrO 3HAYCHHS 3aBASKH MDKHAPOJIHUM
cranpapram — konBeHuisMm OOH, mnpaBuiam Ta pexomeHpauism Paan
€sporu. Konsenniss OOH mnpo mpaBa autuHu (1989) ta MixHapoaHi
MiHiMalbHI cTaHaaptHi npaBuia OOH 1momo BigmpaBu MpaBOCYIAs IIOA0
HenoBHOMITHIX ([lekiHchki mpaBuia, 1985) HarosomyoTh Ha HaKpammx
iHTepecax  JOUTHWHH, pecomiamizamii Ta  MiHIMaTbHOMY  BTpY4YaHHI
KpuMiHaimbHO!  focTHuii. BimHOBHEe mpaBoCynnsi  pO3IIIAIAETBHCST  SIK
IHCTpyMEHT, 11O CHpHs€ BHBEICHHIO HETOBHOJIITHHOTO 3 3BHYAHHOTO
((popmManbHOTO) KPHUMIHATBFHOTO MPOIECY, 3MEHIICHHIO CTHTMaTH3amii Ta
3amo0iraHHI0  PEUANBY [UIIXOM (OPMYBaHHS IOYYTTS OCOOHCTOT
BIMOBITAJIBHOCTI.

B YkpaiHi TeopeTHuHi OCHOBHU BiZJHOBHOTO NPaBOCY 1151 (hopMyBaucCs I
BIUIMBOM €BPOIEHCHKUX Ta MIXXHAPOTHUX CTAHIAPTIB, 8 TAKOXK HALlIOHATbHUX
MPOEKTIB, MporpamM Ta pedhopM FOBEHAIBHOI ocTullil. KoHIemniis po3BUTKY
KPUMIiHAJIBHOT FOCTHIIT 111010 HeroBHOMITHIX (Yka3 [Ipe3unenrta YKpainu Bix
24.05.2011 Ne 597/2011) Ta HamionanbHa ctpaterist peopMyBaHHs CUCTEMHU
ocTUMii Moo aiTel mependavyaroTe CHPUSHHS NporpamMaM BiJHOBHOTO
IIpaBOCy//1s1, 30KpeMa Mejianii, Sk 3aco0y J0OpOBUIBHOTO MPUMHUPEHHS Ta
pecomiamizarii. HwHi cy4acHa JOKTpHMHa BITHOBHOTO IIPaBOCYIs
«aJanTyeThCs» A0  peaniii  ChbOTOJEHHS, TPaHCPOPMYIOUM aKLEHTH
CIPaBeNIUBOTO MPAaBOCYIAs MIOAO HEMOBHONITHIX Ha TyMaHi3aiii,

15MeHOHiTI/I. Enyuxnoneoisn Cyuacnoi Ykpainu. URL: https://esu.com.ua/article-66532 (nata
3BepHeHHs: 24.04.2026).
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npoinakTUIli MpaBOMOPYIIEHs Ta COLIaNbHIN peiHTerpamii HeMmOBHOMITHIX
MIPaBOMOPYIIHHUKIB.

JIOKTpHHAIBHO BiHOBHE IIPAaBOCYISA TPYHTYETHCS HA TPHOX KIFOUOBHX
MIPUHITUIIAX: TOOPOBIUTBHOCTI ydacTi, Opi€HTamii Ha IMOTEPIIOTO Ta aKTUBHIN
(mieBiit) BiANOBiNAIFHOCTI IPABOMIOPYIITHAUKA. Y CIpaBax HEMOBHOJITHIX IIi
MIPUHITUIIA JJO3BOJIAIOTH BPaXOBYBAaTH BIiKOBiI OCOOJHMBOCTI, IICHUXOJIOTIYHUH
CTaH Ta CcolliallbHE CEePEIOBUIIE, CIPUSIIOYN HE MOKapaHHIO, 8 BUIIPABICHHIO
MOBEAIHKY. SIK IHCTPYMEHT 3aro0iraHHs 3JI04MHHOCTI, BIITHOBHE IPaBOCY /IS
Ji€ Ha piBHI K MEPBHMHHOI NMPO]ITaKTUKU (3MEHIICHHS (AaKTOPIB PH3HUKY
yepe3 Jiajnor), Tak i BTOPUHHOI (3amo0iraHHsi NMPaBONOPYLICHHSAM Yepe3
PpOoOOTY 3 MOJIOAMMHE NPABONOPYIIHUKAMHE 33/J1s1 yHUKHEHHS PELU/INBY ).

[pakceonoriunnii BUMIp TOKTPUHM BKIroyae Gopmu Mmemiawii (mpsaMuii
Jiajior MOTEPIiIOT0 Ta MPaBOMOPYIIHWKA 3a yYacTi MexdiaTtopa), CiMeilHi
TPYyTOBi KOH(pEpEeHIIii Ta KoJia MPUMHPEHHS. 711 HEITOBHOITHIX IIi PaKTHKA
e(eKTUBHI, OCKIJIbKH 3aTy4al0Th POJUHY Ta TPOMAIY, CIIPUSIOTH EMOLIITHOMY
3MUJICHHIO TOTEPIIOro Ta (OPMYBAHHIO Yy TPABOMOPYIITHHKA €MIATii Ta
HAaBUYOK BINMOBiJANFHOI TMOBeHiHKHA. JIOCHIKEHHS MiATBEPIKYIOTh
3HWKEHHS PiBHS PENUANBY MOPIBHAHO 3 TPAIUI[IMHIM MOKapaHHsM '©.

KpuMiHONOriYHMI acneKkT IOKTPUHM IMOoJArae B EMIIpUYHIA OLiHII
€()eKTUBHOCTI BiJHOBHOTO IPAaBOCYAZS SIK IPEBEHTHBHOIO IHCTPYMEHTY.
3acTocyBaHHs BIJITHOBHUX MPaKTHK 3MEHIIYE CTHIMaTH3aLi0
HEMOBHOJIITHBOT'O, 1110 € OJHUM 13 (h)aKTOPiB AETIHKBEHTHOCTI, Ta BiTHOBIIIOE
couianbHi 3B’s3KM (BIIHOCHHHM, MIXXOCOOWCTICHI KOMYHiKaii), mopyuieHi
37I0YMHOM. Y KOHTEKCTi YKpaiHu 11e HaOyBae 0COOJIMBOI aKTyaJbHOCTI Yepe3
mmpoKoMacmTabHy arpecito pd mpotu YkpaiHu, BOEHHI Hiif Ta MOB’s3aHi 3
HUMH OO €KTHBHI COIliaIbHI KPW3W, MiJ 4Yac SKHUX BiIHOBHE IPaBOCYIIL
(BimHOBHAa mapagurma) HaOyBa€ O0COONMBOrO  3HA4YECHHS, ITOCHIIIOE
peiHTerpario cy4acHoi Moo/ (MTOKOMIHHS Z), CIpHUsE 3aIy4eHHIO MOJIOII
JI0 JTOTIOMOTH criiaM 000pOHM YKpaiHH Ta 3amo0irae eckamariii MOJIOIiKHOT
3JI0YMHHOCTI TMiJ] Yac BiiiHU.

Takum 4MHOM, JOKTPHHA BIJIHOBHOTO NPAaBOCY/sl €BOJIOLIOHYBala Bij
JIaBHIX MPAKTHK JI0 BU3HAHOTO IHCTPYMEHTapil0 rymaHi3auii KpuMiHaJIbHOT
FOCTHIIIT 11010 HEMOBHOMITHIX. JIOKTpHUHA MPOMOHYE KOMILICKCHHMA ITiIXiI:
BiJl F€HE3H B TPAAMLIHHUX KYJIbTypax i CyyacHHX ekcriepuMeHTax 1970-x o
IHCTUTYIIOHANI3aMii B YKpaiHi uepe3 MiJIOTHI MPorpaMu Ta cTpaTerii pedopm.
Sk eneMeHT 3armo0iraHHs Ta MPOTUAIT 3TIOYHMHHOCTI HEITOBHOIITHIX, BiJIHOBHE
NIPaBOCY//Is aKLIEHTY€ HE Ha pelpecii, a Ha BiIHOBJIEHHI CIIPaBeJTUBOCTI, 110
BIZINIOBi/1a€ IPUHIIMIIAM [TPABOCY A IPABOCY IS OO0 HETIOBHOJITHIX.

: Bykner BimHoBHoro mnpaBocyans. MIOY. 2023. URL: https:/legalaid.gov.ua/wp-

content/uploads/2023/08/buklety-vidnovne-pravosuddya.pdf
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2. [IpakceooriyHi acnekTH BiTHOBHOIO MPaBoOCYIs
SIK iHCTpPYMEHTY 3ano0iranHs Ta NPOTUAIl 3T0YMHHOCTI HEMOBHOIITHIX
(B Ykpaini Ta kpainax €C)

IIpakTrdyHe 3acTOCYyBaHHA BiIHOBHOTO MIPaBOCYIAS SIK OXHOTO 3
IHCTpYMEHTIB 3amo0iraHHs Ta MTPOTHIIl 3J0YMHHOCTI HETOBHONITHIX (B
VYxpaini Ta kpaiHax €C) 0a3yeTscsi Ha NEBHHUX IPOIECyaTbHUX (opMmax
(mponenypax) Ta METOAMKAX, IO TepeI0avaroTh KOMYHIKAIIIO (1aa0or) Mik
MOTEPIIUIMM 1 TMPaBOMOPYIIHUKOM, a TaKOX BiJIIKOJYBAaHHS IIKOIM Ta
3aJyueHHs rpoMau (piTHHX, OaThKiB, BUXOBaTeNiB). Y kpaiHax €C npakTuka
BIZTHOBHOTO TIPaBOCY/JISI pealli3y€eThCsl MIEPEBaXKHO Yepe3 Mejialito, ciMeiHi
KoH(epeHLii Ta Kojla TNPHUMHUPEHHS, SKI 3aCTOCOBYIOThCS Ha eTamax
JIOCYZIOBOTO TIPOB/KEHHSI, K aJbTEpHATHUBA CyIOBOMY O3NSy abo sk
JOJAaTKOBUH 3axif. Taki MpaKTHKH CIPHUAIOTH pecomiani3alii HENOBHOIITHIX,
3MEHIIICHHIO CTUTMAaTH3allii Ta mnpodimakTHIi pEHUANBY, TOMY IO
BPAaxOBYIOTh BiKOBI OCOONHMBOCTI IICHXiKH Ta COIIaJbHOTO PO3BHTKY'’
Po3risiHeMo neranbHile IpakceoIoTiuHi aCTIeKTH BiIHOBHOTO IPABOCY A B
kpainax €C.

B Ascrpii BiZHOBHEe TmpaBOCYIAs Ui HEMOBHONITHIX aKTHBHO
BIPOBaKyeThesi yepe3 opranizanito NEUSTART, ne npoBoautbes
Memiamis. Emmipuuni AaHi cBiguaTh PO BUCOKUH piBeHb ycmixy: y 78%
BUNAJKIB TNPOKYpOPH TPHUIUHSIM NPOBA/DKEHHS  Micis  Mepiamii.
Hocnimxennst 1998 poky (361 Bunasok Menianii) mokasano piBeHb PELUIUBY
14% mopiBasHo 3 33% npu HaknageHHi mrpady; NOAAIBLII  OLIHKA
migrBepamwm 15% penuauBy micis Memianii mpotu 41% micns TpaanuiiHx
CaHKIIH. Y MUTOTHHUX MPOEKTax ciMelHuX KoHpepeHii (2012—-2014) akueHT
pobuBcs Ha peiHTerpaui'l' 3 3aJIyYeHHSIM POJIMHH, 110 HO3UTHBHO BILIMBAJIO Ha
COI[iaNbHi 3B’ A3KM HEMOBHOJITHIX 'S,

VY benprii Ta IliBHiuHiN IpmaHmili cimeiiHi TpymoBi KoH(epeHmii €
KIIFOYOBOIO MpakTHKoio. JlocmijukeHHs B bBenbrii  1eMOHCTpYIOTH, IO
YYaCHHKH BIJIHOBHHMX MPOIIECIB BIAYYBaIOTh CIPABEIJIUBICTh MPOLCAYPH, a
PiBEHb 3aI0BOJICHOCTI sKepTB csrae 85%. V IliBuiuwiii [paanii nporpamu s
MOJIOZII 3 TPYIMOBHMH KOH(IIKTaAMHU [OKa3aJd MOTEHINAA y MiITPUMIL
JICCUCTEHIIIT BiJ 3J0YMHHOI MOBEIIHKH, 3 aKIEHTOM Ha TPUTePHU 3MiH Ta
MOCUJICHHS MPO-COIiaTbHOT 1IEHTUYHOCTI. Emmipuusi OLIIHKHU

. Diinkel F. et al. (eds.). Juvenile Justice Systems in Europe and Restorative Justice snapshots
from 28 EU Member States (2015-2019). URL: https://icclr.org/wp-content/
uploads/2019/05/volume i - snapshots_from 28 eu member_states.pdf.

European research on restorative juvenile justice icclr.org Vol 1. 2015.
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MiATBEPAKYIOTh 3HIDKCHHS PEIUAMBY 3aBISKH 3ay4CHHIO CIUIBHOTH Ta
pomuan'®.

VY Hinepnarmax Tta HiMmewuwni memiamis iHTerpoBaHa B OBEHABHY
IOCTHUINIO K JUBEPCIHHAN IHCTpyMEHT. €BpONEUCHKI 3BITH (PIKCYIOTH, IO
HETIOBHOJIITHI, 5IKi OepyTh y4acTh y IporpaMax BiTHOBJICHHS, JEMOHCTPYIOTh
HIDKY1 piBHI peIMINBY MOPIBHAHO 3 TPAIWIIfHAM CYZOBHM HpoIecoM. Y
Hinepnannax mNpakTUKW CIPHUAIOTH 3aBEPIICHHIO OCBITH Ta COLajbHIM
peiHTerpariii, 3MEHIIYIOYH PU3UK TOBTOPHUX IMPABOIOPYIIECHb. AHAJIOTTYHO
B Himewuuni victim-offender mediation mokasye MO3WTHBHUI BIUIMB Ha
3aJI0BOJIEHICTh 000X CTOPIH Ta 3MEHIICHHS CTpaxy NOBTOPHOI BIKTUMi3allil.

VY Benukiit bpuranii (Aurnis Ta Yensc) «referral orders» 3 BiiHOBHUM
KOMITOHEHTOM CTaHOBJISITh 3HAUHY YaCTHHY CaHKIIIH 11010 HEMOBHOJITHIX. 3a
JAaHUMHU MiHiCTEpCTBa IOCTHINi, BIAHOBHE mpaBocyias crpwswuio 14%
3HIDKEHHIO PEUINBY Y Wil FopucauKii. PIBEHB 3a10BOJICHOCTI )KEPTB CATAE
85%, npuuomy 70% xepTB 0o0OHMparoTh Meniamito, a 78% pPEeKOMEHAYIOTH ii
iHmuM. ExoHoMiuHMI €(heKT OI[IHIOETHCS B IIOTCHIIHHY €KOHOMI0 B 185 MitH
¢GyHTIB 3a 1Ba pPOKM 3aBISKM 3MCHIICHHIO HAaBaHTA)XEHHS HAa CHCTEMY
rocTumii?’.

VY ®innanaii, Hopserii Ta iHIIMX CKaHAMHABCHKUX KpaiHax BiJHOBHE
NpaBOCYJ/isl IHTETPYETbCS B MPOOAIil0 Ta TNPEBEHTHBHI NPOTPaMH.
3aranbpHOEBPOINEHCHKI MeTa-aHami3u (Bkiodatoun faHi 3 €C) nokasyoTh
3HMKCHHS JIeNiHKBeHTHOT mnoBemiHku (edexkr g=0.23). [ns xeptB Ta
HETOBHOJITHIX (IKCYEThCSA 3POCTAHHS 3aJ0BOJICHOCTI Ta CHPUNHSATTS
CIpaBeUIMBOCTI, IO € JIOJaTKOBMM  IIPEBEHTHBHUM  (DaKTOPOM.
PanpmomizoBaHi TOCTiKEHHS 1HOMI TAIOTh MEHII BHPa)KEHI Pe3yIbTaTH, aje
OIHKH MiATBEPIKYIOT €(EKTUBHICTE! .

Emmipuani mani 3 kpaim €C (Ascrtpis, bensris, Bemuka bpurawnis,
Hinepnmanau Tomio) cBig4aTh TIPO BHCOKY €(EKTUBHICTh BiIHOBHOTO
MpaBOCYIAs Yy 3amoOiraHHI peruauBy cepel HEMOBHOIITHIX: CcepenHi
MOKa3HUKH pelMIUBY Micis menianii koimBawoThes Bix 9,7% mno 16%, mo
3HAYHO HWXKYe cepeaHboro piBHs (0mm3bko 30%). 3aM0BONICHICTh KEPTB 1
MPaBOMOPYIIHUKIB TepeBuirye 90% y 0arathox mporpamax, a yCHilIHICTh

v European Forum for Restorative Justice. Contribution on restorative justice (2022).
https://www.unodc.org/documents/justice-and-prison-reform/ReducingReoffending/
European_Forum_for Restorative Justice - UN_model_strategies_on_reducing_reoffending_
contribution_on_restorative justice by EFRIJ.pdf.

European Comparison on Juvenile Restorative Justice Practices (OIJ J). URL:
https://www.oijj.org/sites/default/files/archivospaginas/revij_european_comparison_oijj.pdf

“ Kimbrell C.S., Wilson D.B. Restorative justice programs and practices in juvenile justice:
A meta-analysis (2023). DOI: 10.1111/1745-9133.12613 URL.: https://onlinelibrary.wiley.com/
doi/full/10.1111/1745-9133.12613
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yrox csrae 86—92%. IlpakTika crpusie He JUIIE pearyBaHHIO Ha BUWHCHUN
37I0YMH, ajle W MepBHHHIN Ta BTOpWHHIA mpodinakThili depe3 GopMyBaHHSI
eMIIaTii, BiTHOBJIEHHS COI[iaJIbHMX 3B’ SI3KiB Ta 3MEHIICHHS CTUTMAaTH3aIlii>.

Y KOHTEKCTi MPOTHAI{ 3T0YMHHOCTI HETTOBHOIIITHIX BiZIHOBHE TPAaBOCY IS
B €C mie six 6araTopyHKIIOHATHHAN IHCTPYMEHT: Ha IOCYAOBOMY €Tarli — IS
IUBepCii Bix (popMaTBHOTO MPOLIECY, Ha CYJOBOMY — SIK yMOBA 3aCTOCYBaHHS
IBTEPHATHBHUX CAaHKLIH, MICIs BUPOKY — JUIs pecowiaizamii. €BponenchbKi
Mogeni (3okpema, European Model for Restorative Justice with Juveniles)
MIKPECITIOIOT,  HEOOXIMHICTh  HALlIOHAIBHUX ~ CTpareriif, mnpodeciiiHol
MiITOTOBKM MEAIaTOpiB Ta MOHITOpUHTY pe3ynbraTiB. [lopiBHSHO 3
TPaIMLIITHAMH KapaJbHUMH 3aX0JaMH, BiJTHOBHI NMPAaKTUKH JEMOHCTPYIOTh
Kpallli TIOKa3HUKHM PEiHTErpallii Ta HUKYi COLliabHi BUTpaTn?,

TakuM YMHOM, NpaAKTUYHE 3aCTOCYBAaHHS BiJHOBHOTO NpaBOCYIJs B
kpaigax €C (3 HaiOimpmmM oOcsrom maHux B ABcTpii, benprii, Bemukiit
Bpuranii, Hinepmangax ta HiMmewausi) miaTBepaKye Horo eheKTUBHICTD SK
IHCTpyMeHTy 3amoOiraHHs Ta NPOTHIIl 3JOYMHHOCTI HEMOBHOJITHIX.
EmnipudHi OIiHKE (QiKCYIOTh 3HIDKCHHS PEIMIUBY, BHCOKY 3a/I0BOJICHICTH
YYacHHKIB Ta €KOHOMIYHI IepeBary, mio poOUTh HOro mepcHeKTHBHUM JUTs
ajanTailii B yKpalHCbKOMY KOHTEKCTI FOBEHAIBHOT FOCTHIIII.

Otxe, IepCHeKTUBY BiJTHOBHOTO MPaBOCY /sl B YKpaiHi OB s13aHi 3 foro
MOCTYIOBOIO 1HCTHUTYL[IOHAJII3AIli€l0 Yepe3 IJIOTHI MporpaMu (ki Bxe
NifoTh), 30Kpema [Iporpamy BIIHOBHOTO TIPABOCYAIS 3a  Y4YacTHO
HEMOBHOJIITHIX MiZIO3PIOBaHMX Ta OOBUHYBAaYCHUX, 3alPOBA/KEHY HaKa30M
Bix 22.07.2024 Ne 2176/5/501/176, a Takox 4yepe3 HarmioHanmbHY cTparterito
3axXUCTy MPaB TUTHHHU Yy cdepi rocTumii Ha mepion mo 2028 poky. Y mpomy
KOHTEKCTI KPHUMIHAJIICTHYHI MIIXOOM B apXIiTEKTOHINI BiHOBHOTO
MPaBOCYIsS 3yMOBJIIOIOTH IMIIEPaTHBHY TOTpe0y B  IMIUIEMEHTAI]
TIOTJINOJICHOTO TICHXOJIOT0-aHTPOTIOJIOT1YHOTO aHaJI3y ocobu
HETIOBHOJIITHBOTO TIPaBONOPYIIHUKA. Takuil AiarHOCTUYHHI IHCTPYMEHTApil
BUCTYNa€  OCHOBHMUM  MPE3YMITUBHUM  YHMHHUKOM  3a0e€3IeueHHs
e(eKTHUBHOCTI NPOIIELYPH Meiallii, TpanchOopMyoUH ii 3 OPMATBLHOIO aKTy
MPUMHUPEHHS B Ji€BUN MEXaHI3M pecolliaiizaiii Ta pecTUTYII MOPYIICHOTO
NIPaBOIIOPSIIKY Yepe3 MpU3My I'yMaHi3auii KpUMiHaIbHOI BiANOBIJAILHOCTI.
Lle Briepiie B YkpaiHi peaizyeThcs Ha piBHI MIIOTHUX NMPO€eKTiB 2024 poky 3
aKIIEHTOM Ha 3yITHHEHHS JI0CY0BOTO PO3CIIiAyBaHHA IPH YCIIIIHIN Memiallii,

2 EUROPEAN RESEARCH ON RESTORATIVE JUVENILE JUSTICE Vol 1. 2015. URL:
https://icclr.org/wp-content/uploads/2019/05/volume i - snapshots from 28 eu
member_states.pdf

“ European Model on Restorative Juvenile Justice. URL:
https://sovittelu.com/vertaissovittelu/wp-content/uploads/2025/1 1/european_model on_
restorative_juvenile justice.pdf

272



110 BiJITIOBi/Ta€ €BPONEHCHKUM CTaHIApTaM i GOpMYy€E HOBY KYJIBTYPY HiajloTy
B IOBEHAJBbHIA FOCTHUIIIT.

Bin 9 Bepecus 2024 poxy B VYkpaiHi po3modaTo peanizamiro
BHIIIE3TaJaHOTO MUTOTHOTO TpoekTy “IIporpama BiZHOBHOTO IpaBOCYIAS 3a
Y9acTIO HEIOBHOJIITHIX, SIKi € ITiT03pIOBaHUMH, OOBHHYBauYe€HIMH Y BUNHCHHI
KPUMIHAJBHOTO MPAaBONOPYIICHHS B MeXax IPOrpaMH IIPOBOAUTHCS
Mefiamis MK [OTEpHiIMM 1 HEMOBHOJITHIM  IiO3PIOBaHUM  abo
OOBUHYBAaYECHUM.

3. KpumiHoJ10Ti4YHi acneKTH BiTHOBHOI0 MpaBoCyAas y 3ano0iranni
Ta NPOTHUAII 37T0YMHHOCTI HEMOBHOJIITHIX — KPUMiHOJIOTIYHA
AeTepMiHaLisl Ta cy0’€KTHBHA apXiTeKTOHiKA NeJiHKBEHTHOCTI

KommnekcHuid aHami3 KpUMIHOJOTIYHOI XapaKTepUCTHKH 3II0YNHHOCTI
HETIOBHOJITHIX IIOKa3y€ HACTYMHI pe3yabTaTH. JIOCHIIKEHHS HPUIUHHO-
HACITI JKOBHX 3B’ 513KiB 0a3y€THCS Ha COIialIbHO-HATYPATiCTHYHIN METOIOIIOT I
O. M. KocTteHka, 3rijHO 3 SKOIO JICJIIHKBEHTHICTh PO3IILINAETHCS  SIK
pe3yIbTaT AUCTapMOHII BOII 0COOH i3 3aKOHAMH COIIaIbHOI TPUPOIH.

KpumiHONOTIYHI acIeKTH BiZHOBHOTO IMPAaBOCYIAs SK IHCTPYMEHTapis
3ano0iraHHsl Ta MNPOTHIIl 3JIOYMHHOCTI HETOBHOJITHIX — OXOIUIIOIOTH
eMITIPUYHY OLIHKY HOro BIUIMBY Ha PIBEHb JAENIHKBEHTHOCTI, PELUIUBY Ta
couianbHi Hacniaku. Kpuminonoriunuii aHami3 0a3yeTbcs Ha MeTa-aHallizax,
PaHIOMI30BaHMX Ta  KBa3i-eKCHEPUMEHTAIBHUX  JOCHIDKCHHIX,  SKi
JEMOHCTPYIOTh, LIO BIJHOBHE TNPaBOCYAJS Ji€ MPOAKTUBHO Ha eTari
npodinakTukd. Take TpaBOCYIAs IHTETPYETBCA B TPUPIBHEBY MOICTH
MpoQUTAKTUKA MPABONOPYIICHB: MEPIINA piBEHh — 3arajbHE 3armoOiraHHS
(akTopaM pH3MKY, BTOPHHHHUH piBEHb — po0OTa 3 IpynamMH PHU3HKY Ui
VHUKHEHHS T[IPaBONOPYIIEHh Ta TpPETid piBeHb — pecomiamizamis Ta
3MEHIICHHS PENUIuBY >

[IpuarHHO-HACITIIKOBHIA 3B’ 30K B LIl TAPAAUTMi IPOSBISETECS B TOMY,
[0 BiIHOBHE MPaBOCYAIsA (POPMYE y HEMOBHOJITHHOI'O €MIIATII0, MOYYTTS
BIJINOBITAJILHOCTI T4 HABUYKH KOHCTPYKTHBHOTO BUPILIEHHS KOH(IIIKTIB, 110
Oe3rnocepeIHbO 3HIKYE WMOBIPHICTh HOBTOPHOI AETIHKBEHTHOI HMOBEIIHKH.
Ha nepBuHHOMY piBHI NpoQUIAKTHKKM NpOrpaMud Mepiamili Ta CiMeHHHX
KoH(epeHIIil y IIKoIaX i r(poMa/iaX 3MEHIIYIOTh BIIMB HETATUBHUX (haKTOPiB
(cTpec, KOH(IIKTH B POJAWHI, CTUTMATH3AIIi), 3aMO0Iral0uu MEepeXxoay Bif
JIeBIaHTHOI MOBE/IIHKH JI0 37104MHHOCTI. EMMipnyHi fani cBigyats npo edexr

“ Kimbrell C.S., Wilson D.B. Restorative justice programs and practices in juvenile justice:
A meta-analysis (2023). https://onlinelibrary.wiley.com/doi/full/10.1111/1745-9133.12613
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(g=0.23) y 3HIMKCHHI JeNiHKBEHTHO! OBEIIHKN MOPIBHIHO 3 TPaIHIiHHUMH
miaxomamu>>.

Ha BropmHHOMY piBHI NpO(QIIAKTHKH  BiZHOBHE TPaBOCYIIS
3aCTOCOBYEThCA SIK AMBEPCIMHMN IHCTPYMEHT Ha IOCYZOBOMY eTalli,
BHBOJISYM HETOBHOJNITHIX 3 (OpMaibHOTO KpHUMiHaJIbHOTO mporecy. Lle
3MEHIIIy€ CTUTMAaTH3aIlif0, AKa € MOTY)XKHUM KPUMIiHOTEHHHM (HaKTOpOM, i
cnpuse paHHIN pecomiamizaiii. Mera-aHami3u TMOKa3ylOTh, IO JKEPTBH Ta
MIPaBOIOPYIIHUKHA JIEMOHCTPYIOTh BHIY 3a10BOJIeHICTh (10 85-90%) i
CHPUHHATTS CNPaBEJIMBOCTI, IO KOPENIOE 31 3HIKCHHSIM PELUAWBY Ha
10-20% y TmOpiBHAHHI 3 KOHTPOJBHMMH TpyNamMH TpaJULiHHOTO
CYJIOYMHCTBA%’,

Tperiii piBeHb NPOQUIAKTHKA aKLIEHTY€ Ha BIIIIKOIYBaHHI LIKOAM Ta
BITHOBJICHHI COIabHUX 3B’s3KiB. [IpMYMHHO-HACTIAKOBHH MeXaHi3M
Iojsirae B TOMY, IO AKTHBHA ydYacTh HENOBHONITHROTO B miano3i 3
motepmianM  (GopMye BHYTPIIIHIO MOTHBAIIO JO 3MIiHH IIOBEIIHKH,
3MEHIIIYIOUH PU3UK perunuBy. PannomizoBani gocmimkenHs (Make-it-Right
program) (IKCYyIOTh 3HIDKCHHS HMOBIPHOCTI TOBTOPHOTO apemry Ha
19 mponeHTHHX TYyHKTIB (44% BIIHOCHE 3HIDKCHHS) IPOTATOM INECTH
MiCAIIiB, 3a3HaueHMii eeKT 30epiracThes 10 YOTHPLOX POKiB>.

KpuMiHONOTIYHI OIIHKK MiATBEPIKYIOTh, IO BIJHOBHE MPABOCYIISL
e(eKTUBHILIE 3a TPaJULiiHI KapaJibHi 3aX0H caMe 3aBJSKH IPOAKTHBHOMY
BIUIMBY Ha eTami npodinakTuku. Y TpUpIBHEBIH Mojeli NepBUHHA
npodiJakTUKa 3MEHIIYE 3arajlbHUi PpIiBEHb JENIHKBEHTHOCTI B TIpOMaji,
BTOPMHHA — 3amolirae eckanamii pU3HWKy, a TpPEeTs — pPO3pPUBAE JAHIOT
pelMIuBY Yepes pecolriamnizalito. Mera-anamizu Jlatimepa, Bincona Ta iHImmx
(Latimer et al., 2005; Wilson et al., 2017) moka3ylooThs cepelHE 3HIKCHHS
peunauBy Ha 7-34% 3anexHo Bin ¢GopMmHM IporpamH, 3 KpamuMH
pe3yJIbTaTaMu I Meianii Ta KonpepeHmiinZe.,

VY eBpomneticekkomy KoHTeKcTi (ABcrtpis, bempris, IliBHiuna Ipmanmis)
eMITIIpUYHI JJaHi JIEMOHCTPYIOTh, IO NPOrpaMy BiJJHOBHOTO IPAaBOCYAJ
CIPUSIOTh ECHUCTEHINI BiJl 3J0YMHHOI TMOBEIHKH, MiATPUMYIOUH MPO-

25
Latimer J., Dowden C., Muise D. The effectiveness of restorative justice practices: A meta-
analysis.  2005. URL:  https://www.ojp.gov/ncjrs/virtual-library/abstracts/effectiveness-
restorative-justice-practices-meta-analysis

Fulham L. A meta-analysis of recidivism... 2025. https://journals.sagepub.com/
doi/abs/10.1177/17488958231215228

7 Shem-Tov Y. et al. Can Restorative Justice Conferencing Reduce Recidivism? 2024.
https://www.capolicylab.org/wp-content/uploads/2024/01/Can-Restorative-Justice-
Conferencing-Reduce-Recidivism-Evidence-from-the-Make-it-Right-Program-1.pdf

* The Effectiveness of Restorative Justice Practices: A Meta-Analysis. Government of
Canada. https://www justice.gc.ca/eng/rp-pr/csj-sjc/jsp-sjp/rp01_1-dr01_1/p4.html
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COIliJIbHY 1IEHTUYHICTh HETIOBHOITHEOTO. [[pUIMHHO-HACIIIKOBUH 3B’ 30K
MOCHITIOETECSI 3AJTyYEHHSIM POJMHHU Ta TPOMaiH, IO KOMIEHCYe aedimut
COMiaTbHOTO KOHTpOMO. PiBeHp penuamBy MicCisi Mexmiamii KOJIHBAa€ThCS B
Mexax 9,7-16%, 1o 3HAYHO HIDKYIE CEPETHBOTO MTOKa3HKKa (6mmu3pK0 30%)%.

B ykpaiHCPKMX yMOBax KPHUMIHOJIOTIYHHMH aHaNi3 MUIOTHHUX IPOTpam
BigHOBHOTO TpaBocyans (2021-2023) moka3ye HH3BKHHA PIBEHb PEUUINBY
(bmm3pko 2% cepen y4yacHUWKIB mnpoOamiiHMX mporpam 3 elleMEHTaMH
BiZTHOBJICHHS). [IpOaKkTHBHUIA e(EeKT NPOSBIAETHCS B 3MEHIICHHI BIUIMBY
(axTopiB pu3KKy (BiliHa, coliaybHi (akTopH) yepe3 GopMyBaHHS TOTOBHOCTI
J0 TpaBOCIYyXHSHOI MOBeAiHKM. TpupiBHeBa Monenb MNPOQIIaKTHKU
iHTerpyerbesi B HanioHaneHy crparerito peopMyBaHHS CUCTEMH IOCTHIIT
LI0/I0 JiTeH, [l BiJTHOBHE MPABOCYJJIS Ji€ SIK HAa IPEBEHTHBHOMY, Tak 1 Ha
KopeKIiliHoMy piBHAX’. V mepmomy pomi peanmizalii MJIOTHOI MporpaMu
BiTHOBHOTO TIPABOCYA 32 YYacTIO HEMOBHOMITHIX (y 2024-2025 pokax) 1o
LEHTPiB OE30IUTaTHOI MTPABOBOI IOTIOMOTH Hafdiimuio 147 crpaB Ha ydacTh y
[porpami, mpu mpomMy yximageHo 90 yrog MK HEMOBHONITHIMH Ta
MOTEPIIIMMH, IO CBIAYUTH MPO BHCOKY 4YacTKy KOHCTPYKTHBHOTO
BHpimeHAS KOHMIIKTIB yepe3 Memianito. Y 24 3 38 po3risTHYTHX CyIOBHX
crpaB y4yacTh HeNOBHOITHIX y [Iporpami Oysa BpaxoBaHa cynamu. JleranbpHa
CTaTUCTHKA, AaHAJITHKA,[IPOOJeMaTHKa Ta TOJAJbINI MPOMO3UINI MO0
peauizauii ITporpamu MicTuTBCs y 3BiTi .

TakuM YMHOM, KPHMIHOJIOTIYHI acleKTH MiATBEPIKYIOTh NPUYHMHHO-
HACJIIKOBHH 3B’S30K: BIITHOBHE MPABOCY[JIsl, JIIOUM NMPOAKTUBHO B pamMKax
TPHUPIBHEBOI MOJeNi MPODITaKTHKY, HE JIHIIEC pearye Ha BYMHCHHUHA 3JI0YHH,
aJle ¥ CHCTEMHO 3HIKY€E PIBEHb 3JI0YMHHOCTI HEMOBHOJITHIX Ta PELUIUBY.
EmmipudHi naHi MeTa-aHami3iB 1 KOHKPETHHX MporpaM CBiT9aTh Ipo
MTO3UTHUBHUH e()eKT, BUINY 3aJJOBOJICHICT YUYACHHUKIB i €EKOHOMIYHI IIEpEBardy,
o poOWUTh HOro TMEepCIeKTUBHUM IHCTPYMEHTOM Ul  YKpaiHCBKOI
IOBEHAJIBHOT FOCTHUIIT.

HaykoBo iHTepmperoBaHi laHi HEWPOICHXOJOTii OO IOCTYIOBOTO
JO3piBaHHsS MPeQPOHTATBLHOI KOPU MO3KY TOSCHIOIOTH IMITYJbCHBHICTh
MiZJTITKOBOI TOBEJIHKK Ta OOIPYHTOBYIOTh HEOOXIMHICTH crerudiuHmx

? European Forum for Restorative Justice. Contribution on restorative justice (2022). URL:
https://www.unodc.org/documents/justice-and-prison-reform/ReducingReoffending/
European Forum_for Restorative Justice - UN_model strategies on_reducing_reoffending
contribution_on_restorative_justice_by_EFRJ.pdf

* Cnepkau H.A. KpumiHomoridyHa XapakTepHUCTHKa PELMAMBHOI 3JIOYMHHOCTI cepen
HenoBHoiTHIX 2025. URL: https://app-journal.in.ua/wp-content/uploads/2025/06/76-1.pdf

! Ilopiunuii 3BiT (BixHOBHE NpaBocynms). 09.09.2024-09.09.2025 [Enexrponuuii pecypc] /
Koopaunauiiinuii meHTp 3 HagaHHA Oe3omiatHol mpaBHM4Oi pomomoru. 2025. URL:
https://legalaid.gov.ua/wp-content/uploads/2025/09/shhorichnyj-zvit-vidnovne-09-09-2024-r-
09-09-2025-r.pdf (nara 3BepuenHs: 24.04.2026).

275



3aX0[IiB BUXOBHOTO BIUIUBY 3aMiCTh KapaJbHHUX. Y IIbOMY KOHTEKCTi JOCBif
Himegunan ta HigepianaiB momo po3mupeHHs I0BEHAIFHUX CTaHIApTiB HA
KaTeropito “mosonux mopocnux’ (1o 21-23 pokiB) KOPEToe 3 Cy4acHIMH
VSABJICHHSAMH TIPO KOHTHHYANBHICTh HeHpopo3BuTKy. lllomo cy0’exTuBHOL
CTOPOHI TPABOMOPYIICHHS, TO BIKOBI MeXi KPHUMiHAIBHOI BiIOBiTAIEHOCTI
(14-16 poxkiB) y KpuminamsHOMYy KOZeKci YKpaiHH Hapasi y3TOMKYIOTHCS 3
THUIIOJIOTIEI0 MOJIOZIPKHOT 3JI0YMHHOCTI B KpaiHax €Bpory. 3a pe3ysibTaTaMu
BJIACHMX JIOCITiPKEHB OJTHOTO 3 aBTOPiB>? HKMHI (CTaHOM Ha KBiTeHb 2026 poKy)
B kpaiHax €C (3o0kpema, y IlIBenii) QuCKyCiHHMM 3aMIIAETHCS ITHTaHHS
3HW)KEHHS BIKY KpUMiHaNbHOI BianoBigaisHoCTi (Puc. 1).

Puc. 1. [Inakar i3 3anpomieHHAM 10 AUCKYCii
1010 3HUKEHHSI BiKy KpUMiHAJIbHOI BiAnoBigaabHocTi 3 15 1o 13 pokis
(YuiBepcurer Jlinnes, lHBenis, 2025)

? Caetniunnii Irop BanepiitoBuu [Enextponnuit pecypc]. URL: https://uk.wikipedia.org/
wiki/Cserniunmii_Irop BanepiiioBud (nata 3BepHeHHs: 24.04.2026).
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BUCHOBKHA

KommapaTuBicTchkuil aHaii3 pO3MISHYTHX MPABOBUX CHCTEM JIO3BOJISIE
KOHCTaTyBaTH BHCOKHH PiBEHb IHCTHTYIIOHAJI3aMii BiJTHOBHOI apaJurMu y
ctepi 10BeHAIFHOI FOCTHIII. Y MPaBOTBOPUiH MiSUTBHOCTI CIiJ BPaXOBYBAaTH
cydacHi TeHJeHmii aep:kaBoTBopeHHS B €C. JloChiKeHHSIM BCTaHOBIICHO,
o0 BiHOBHA TMapagurMa € iHCTPYMEHTOM 3amoOiraHHsA Ta MpPOTHALT
3TI0YMHHOCTI HEMOBHOIITHIX, PO3KPUTO INOKTPHHANBHI, MPaKCEOJOTIdHI Ta
KPUMIHOJIOTiYHI AaCHeKTH OTPUMAaHHX pe3ylIbTaTiB s MPaBOTBOPUOi
TSUTEHOCTI 32 CyY9acHHX YMOB JIepKaBOTBOPEHHS B Y KpaiHi.

Jnst cCHCTEMHOTO BIPOBADKEHHSI BITHOBHOTO NMPaBOCYIAs B YKpaiHi sK
MOCTIHHOTO, @ HE MUIOTHOIO IHCTPYMEHTY 3amoOiraHHs Ta NPOTHAIIT
3JI0YMHHOCTI HEMOBHOJITHIX IIPOMOHYETHCS:

1. Buectn 3minu 1o KpumiHansHOTO HponecyaabHOTO KOAEKCY YKpaiHu
(crarti 46, 47, 469475 mWOA0 NPUMHUPEHHS): MepeadaynTH MPOLECyallbHi
HACIIIIKH YCIIITHOT MeAiamii y ¢popMi BiTHOBHOTO IIpaBOCY A — 000B’I3KOBE
BpaxyBaHHS CyJIOM SIK ITiICTABU JUIS 3aKPUTTS MIPOBaKEHHSI, 3BITbHCHHS BiJl
KpUMIHAJBHOI BIATIOBIAAaTBHOCTI 200 3aCTOCYBaHHS MPUMYCOBHX 3aXOIiB
BHUXOBHOTO XapakTepy Ha JOCYI0BOMY Ta CylIOBOMY eTamax.

2. lNpuitastu okpemuii 3akoH Ykpainu “IIpo BigHOBHE MPaBOCYIAA IIIOI0
HETIOBHOJITHIX’ (a00 BHECTH KOMIUICKCHI 3MiHH 10 3akoHy “IIpo Ge3oruiaTHy
npaBHUYy Jonomory” Ta KpuUMIHaIBHOTO KOJIEKCY): 3aKpilHTH CTaTyc
[Mporpamu sk NOCTiIHHOI, BM3HAYWTH NPaBOBI rapaHtii J0OPOBUILHOCTI,
KoH(ineHiiHOCTI, yuacTs MeziaTopis 3 cucremu BI1Jl, a Takox iHTerparito
3 npo0alli€ro Ta CoLiaIbHUMU CITy)KOaMHU.

3. 3abe3neuntd (iHAHCYBaHHA Ta IMIIrOTOBKY KaJpiB: HependadynTH
OI0/DKETI KOLITH Ha HaBYaHHS MeJiaTopiB, CTBOPEHHs CIEialli30BaHUX
IOBEHABHUX CY[IiB 200 mMajar Ta MOHITOPHHT e()eKTUBHOCTI 3 000B’I3KOBUM
aHAJI30M CTATHCTHKH PEIHINBI3MY HETIOBHOJITHIX.

AHOTAIIA
VY nocmipkeHH] 3MIHCHEHO PO3TISHYTO TPH KIIFOYOBI BHMIipH (aCIIEKTH)
BIJTHOBHOT'O HpaBoCy IIst (IOKTpHHATIBHUI, MpaKCceoIOriuyHHM,

KPUMIHOJIOTIYHHH) Yy CHCTEMi 3amoOiraHHs Ta MPOTHIIl 3ITOYMHHOCTI
HETIOBHOJITHIX. ABTOpH c(QOKyCyBalIuCs Ha MPUKIAJHOMY 3HAYEHHI
BITHOBHOTO TIPaBOCYIAIS SK IHCTPYMEHTY 3amoOiraHHs Ta MPOTHII
3JI0YMHHOCTI, 30KpeMa, HEMTOBHOITITHIX. TemMa MoeaHy€e TeOpEeTHIHUH aHaTi3 3
MPaKTUYHUMHU peKOMeHamisiMu. HaykoBIli, sKi TOCHTIIKYIOTh BiTHOBHE
mpaBoCyis (30KpeMa B KOHTEKCTi HETIOBHOMITHIX) aKIIEHTYIOTh Ha HOTO POJIi
AK aJbTEPHATUBH TPAIUIIHHOMY KapadbHOMY (peTpHOyTHBHOMY) MiIXOAY, 3
(dbokycoM Ha pecoriamizamito (pecTUTYIlil0), Memialilo Ta NPOoQiIaAKTHKY
permauBy. Jlorika JOCTiKEHHS BiINIOBiJa€ 3a3HAYEHOMY IiIXOJIy: BiIIHOBHE
TIPaBOCY//Is1 PO3TIIAAETHCS HE SIK CaMOIliJIb, a SIK IHCTPYMEHT.
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TpuactiekTHHH TiaXin 3a0e3nedye KOMIUICKCHICTh: JTOKTPHHA Ja€
TeopeTH4Hy 0a3y, MpaKCceoJIoris — eMITIpHYHI JaHi BIIPOBaKEHHS (Meialis,
ciMeifHi KoH(epeHIii, mporpaMu BiTHOBIEHHS), KPUMIHOJOTIS — aHAai3
e(EeKTUBHOCTI 1010 3HIDKEHHS PiBHA 3II0YNHHOCTI, BIKTUMOJIOTIYHI aCIIeKTH,
(akTOpH NETIHKBEHTHOCTI, PEHUAMBI3MY Ta HACTIAKIB AN CYCIIBCTBA.
Tema y3romkyerscs 3 HamioHanmsHOIO cTparerielo peopMyBaHHS CHCTEMHU
roctuiii  mono gitedi, KoHIeNIier0o KpUMIHATBHOI IOCTHIIT OO0
HEMOBHOJIITHIX Ta MIJIOTHUMHM NPOEKTaMH IPOrpaM BiTHOBHOTO MPaBOCYIJIS
B YKkpaiHi. BinHOBHMIA mijXif, sSK MOKa3aHO, CIPHSE PAaHHBOMY BUBEICHHIO
HEMOBHOJITHIX 13 KPUMIHAJIBHOTO Mpo1ecy, (POPMyBaHHIO BiANOBIAAIBHOCTI
Ta 3MEHILCHHIO CTUrMaTH3allii HeMOBHOJITHIX.

CyTHiCHMI aHami3 J03BOJIMB BH3HAYUTH BiJHOBHE MPaBOCYIs SIK
LOUTICHUH aHTPOIONCHTPUYHUN MiIXiJ, CHPSIMOBAHWH Bil PECTUTYLIi IO
koHKopaamii. [Toka3aHo, 0 BiZHOBHA MapaaurMa (QacuiIiTye MIalor Mik
CTOpOHAMH, TPaHCHOPMYIOUN KOHQIIKT i3 TUIOIIUHH perpecii y IUTOMINHY
Opo3yMiHHA. MiKramy3eBuil xapaktep ()eHOMeHa BiTHOBHOTO MPaBOCYIJIS
OOIPYHTOBYETHCSl JIOTIYHUM CHHTE30M IIOJIOKECHb KPHMIHAJIBHOTO IIPaBa,
KPUMIHOJIOTIi Ta KPUMIHAJIBHOTO TIPOLIECY.

[MpakTyHa 3HAYYLIICTh OTPUMAaHHUX pE3YJbTaTiB TPAaHCHOPMYETHCS y
KOMIUIEKCHI PeKOMEHIAIli1, 30KpeMa, 1010 MPaBOTBOPUOT MisIbHOCTI. Tomy
y TIpaBOTBOPYIH JisTbHOCTI B YKpaiHi CllijJi BpaXOBYBaTH Cy4yacHi TEHACHIIIT
10710 KpUMIiHAIBHOI rocTuilii B kpaiHax €C. J[s CHCTEMHOTO BIIPOBAKCHHS
BIZTHOBHOTO NPaBOCYAs B YKpaiHi K MOCTIHHOrO, a HE MIJIOTHOTO MPOEKTY
(iHCTpyMeHTy) 3amo0iraHHs Ta TPOTHIIi 3JIOYMHHOCTI HETOBHOIITHIX
MIPOTIOHY€EThCS PO3POOUTH Ta BIIPOBAJUTH IIEBHI 3MiHM J0 HaliOHAIBEHOTO
3aKOHO/IaBCTBA.

KitrouoBi cnoBa: mpu3HaueHHs MOKapaHHS, 1HIUBITyali3alis, actus reus,
mens rea, BIJHOBHE TMPaBOCYIAS, 3a0XOUyBallbHI HOPMH, MeIiamis,
HETIOBHOJTITHI.
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THEORETICAL AND LEGAL DETERMINATION OF JUDICIAL
PRECEDENT AND MECHANISMS OF JUDICIAL RULE-MAKING
IN THE MODERN LEGAL SYSTEM OF UKRAINE

Kobko-Odarii V. S.

INTRODUKTION

This scientific work provides a comprehensive analysis of the conceptual
foundations of the functioning of the judicial branch of government, the
mechanisms of judicial law-making, and the theoretical and practical aspects
of judicial law. Particular attention is focused on determining the legal nature
of decisions made by courts of various levels, as well as on resolving
controversial issues regarding the hierarchical determination of judicial norm-
setting acts in the system of sources of law in Ukraine. The author examines
the issue of granting court decisions the status of a factor that directly
influences the processes of forming legal norms. The work places particular
emphasis on studying the significance of legal conclusions and explanations
of higher judicial bodies, as well as their role in the evolution of the domestic
legal system. Based on the analysis, a conclusion is formulated about the
significant increase in the importance of judicial practice in modern
conditions. The higher echelons of the Ukrainian judicial system are no longer
limited to the function of resolving individual disputes; their competence has
actually expanded to include elements of rule-making and ensuring the
uniformity of law enforcement.

The article presents a comprehensive scientific study of the nature of
judicial precedent and the specifics of judicial rule-making in the context of
the dynamic transformation of the domestic legal system. The author analyses
the fundamental principles of the functioning of the judiciary not only as an
institution of law enforcement, but also as an active subject of legal standard
setting. The main focus is on determining the hierarchical place of judicial
acts in the system of sources of law in Ukraine and the legal status of Supreme
Court decisions.

The issues of recognizing the precedent nature of judicial acts and their
direct impact on the process of lawmaking are examined. Particular emphasis
is placed on the legal nature of the conclusions of higher courts, which ensure
the unity of judicial practice and stability of law enforcement. Based on a
systematic analysis, it is argued that the role of the court in Ukraine has
undergone a significant evolution: from the classic resolution of individual
disputes to the performance of functions that actually acquire the
characteristics of rule-making activity. The need for a clear legislative

282



distinction between judicial interpretation and the direct creation of new legal
norms is justified in order to comply with the constitutional principle of
separation of powers.

1. Theoretical and methodological principles of determining judicial
precedent in the system of sources of law

As the rule of law develops and takes shape in modern Ukraine, new
institutions of the legal system are emerging. One of these is the judiciary,
which functions as an independent branch of government. Changes in socio-
economic relations and the creation of new ones affect all spheres of state
bodies, including the legal system, which is a complex, multifaceted
mechanism without which no civilized state can function or exist in the global
community.

An objective assessment of the current state of the legal system is
impossible without taking into account the intense globalization and
integration transformations occurring on a global scale and exerting a decisive
influence on the national legal order. In this context, the issue of modernizing
key components of the legal architecture — in particular, the institutional
improvement of judicial bodies — takes on priority significance both for
fundamental legal scholarship and for practical activities within Ukraine’s
legal system.

Contemporary globalization trends encompass not only the economic,
environmental, and political spheres of social life, but also exert a decisive
influence on the architecture of the national legal system. In this regard, the
issue of the adaptability of Ukraine’s legal system to the conditions of a
globalized world remains highly relevant in practical terms. Resolving this
issue requires the development of a fundamental theoretical framework
capable of systematically explaining the mechanisms by which global and
regional integration influence the structural elements of domestic law and the
institutional stability of the state. In today’s world, the law faces an important
challenge: the problem of managing globalization and harmonizing its
processes. The law serves as both an instrument of globalization and a means
of managing its processes.

The distinctive feature of globalization in the legal sphere lies in the fact
that this process manifests itself to varying degrees in all structural
components of a country’s legal system. This primarily concerns the legal
framework, the system of sources of law, and the relationships between them.
Globalization also manifests itself in the course of lawmaking and law
enforcement, since the dynamism of the legal system is ensured, on the one
hand, by the mechanism of lawmaking, and on the other — by factors of law
enforcement.
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One example of globalization’s impact on the sources of national law is
the evolution of the sources of law in modern Ukraine. This has resulted in the
widespread use of legal contracts as a source of law across various branches
of law, as well as the recognition and application of judicial practice
(precedent) as a source of law.

This, in turn, has a certain impact on judicial bodies. We believe that
globalization is such a comprehensive phenomenon that it extends to the
courts as well.

It should be noted that, due to its unique characteristics, statutory law
continues to be the dominant source of law in countries with a Romano-
Germanic legal system. Alongside this, judicial practice, including
international judicial practice, has come to play an increasingly important role.
Formally, judicial practice in Ukraine is not binding following the
adjudication of similar cases; however, lower courts have, to a greater extent
than before, begun to follow the judicial practice of higher courts.

In his study of judicial precedent, R. Cross concludes that the concepts of
«judicial precedent» and «judicial practice» are regarded as identical and
interchangeable, generally appearing under the same term — «precedent»’.

The U.S. legal system takes a fairly flexible approach to precedent as a
source of law, which allows for the adaptation and transformation of judicial
approaches in response to societal changes. In contrast, in countries of the
Romano-Germanic legal family, a different conceptual model prevails, where
judicial precedent is interpreted primarily through the lens of judicial practice
or common law.

The key difference lies in the hierarchical nature of judicial acts: in the
continental system, legal positions established by courts (particularly higher
courts) are not binding on lower courts when resolving similar disputes. From
a formal standpoint, judicial bodies are vested with equal authority and are not
bound by the decisions of their peers. Consequently, the adoption of a higher
court’s legal position occurs not through institutional compulsion, but due to
the intellectual persuasiveness and authority of the arguments presented.

As R. David noted, the continental model of judicial practice, unlike the
Anglo-American common law system, allows each individual court to
participate in lawmaking and to influence the formation and modification of
legal norms?.

A retrospective analysis and an examination of the evolutionary dynamics
of the legal architecture have made it possible to conceptualize the law-
making function of the judicial branch and to identify a range of issues related
to its official legitimization in Ukraine. At the current stage of state

! Cross, R. Precedent in English Law. Oxford : Clarendon Press, 1985. P. 153.
2 David, R., & Joffrey-Spinosi, K. Major Legal Systems of the Modern World. 1999. P.118.
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development, the judiciary, acting as a fundamental component of the
separation of powers, implements not only classical justice but also a specific
form of judicial lawmaking, which is embodied through the mechanisms of
judicial precedent and generalized judicial practice.

There is no consensus in the literature regarding judicial practice as a
source of Ukrainian law and the rule-making function of higher judicial
bodies; consequently, the issue of its recognition within the legal system
remains unresolved. In this regard, the development of Ukrainian society
requires further research into this legal phenomenon, taking into account
various scholarly approaches.

Thus, in both academic theory and legal practice, two main viewpoints
have emerged regarding judicial practice as a source of law and judicial law-
making in general. Some authors, taking into account all positive factors,
recognize judicial lawmaking and judicial practice as a source of law, while
others do not consider judicial practice to be a source of law, since judicial
bodies do not have lawmaking functions; their primary task is to apply the
law, not to create it.

In our opinion, in accordance with the provisions of the Constitution of
Ukraine, judicial practice in any of its manifestations is viewed not as a form
of lawmaking, but exclusively as a law enforcement activity. In the author’s
view, the functional purpose of the court lies not in the creation of legal norms,
but in the administration of justice — that is, the resolution of disputes based
on current legislation.

In this context, judicial practice does not act as an autonomous «source of
law» in the sense of direct lawmaking, but rather constitutes the objective
reality of the functioning, implementation, and legal protection of established
provisions. This is of fundamental importance both for the stability of the legal
order and for the further evolution of jurisprudence. Thus, while lacking the
status of direct lawmaking, judicial practice simultaneously serves as a solid
foundation and a source of information for the future improvement of the legal
framework.

Of course, it is hard to disagree with this, since the judicial precedents
established by the higher courts may subsequently be adopted by the
legislature and serve as the basis for new legal norms.

Currently, Ukrainian law has a system of formal sources of law, which
includes legal custom, normative treaties, and normative legal acts. There are
no grounds for recognizing judicial precedent and legal doctrine as formal
sources of modern domestic law.

In contrast to these viewpoints, there are positive opinions regarding the
existence of judicial practice as a source of law and judicial lawmaking within
Ukraine’s legal system.
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The state of the judiciary is one of the key issues in the development of the
Ukrainian state under current conditions. It serves as a litmus test for assessing
the level of democracy in the country. The Constitutional Court has become a
law-making body. By declaring laws and regulations — or specific provisions
thereof — to be unconstitutional, the Constitutional Court thereby repeals them
and, consequently, replaces certain legal norms with others.

Although the Constitutional Court and the Supreme Court do not possess
a legislative function enshrined in law, they effectively perform it, and this
activity in no way restricts the rights and freedoms of citizens or legal entities,
nor does it infringe upon their interests; on the contrary, it protects their
violated rights, freedoms, and legitimate interests in cases where a normative
act is inconsistent with the Constitution.

Under these conditions, the higher courts bear an excessively heavy
burden: they are forced not only to counteract serious distortions of the legal
system but also, in the process, to develop the necessary doctrinal provisions
to fill gaps in the scientific and theoretical elaboration of human rights issues.
The gap created in the process is promptly bridged by judicial acts of the
higher courts in the course of resolving legal disputes, with the legal positions
enshrined therein bearing the hallmarks of precedent.

These debates are not new to Ukrainian academia and legal practice; they
ebb and flow, but the issue of judicial lawmaking within the Ukrainian legal
system persists. In our opinion, the function of judicial lawmaking by higher
courts should be recognized and enshrined in legislation, with their powers,
limits, form, implementation mechanisms, and duration of effect clearly
defined. It is better to have lawmaking within the framework of the law than
to ignore it altogether. This is what will constitute progress toward a rule-of-
law state. In real legal practice, a mechanism for judicial lawmaking is being
developed within the national legal system.

And this process is not quick; it is necessary to find the optimal procedures
that would allow the higher judicial bodies, within the limits of their powers,
to perform a rule-making function. This is where the special role of the higher
judicial bodies lies, with their own procedure for judicial rule-making and a
form of its expression that differs from that of the legislative and executive
branches.

In our view, the strength of the judiciary depends primarily on whether the
country is governed by the rule of law or by an authoritarian regime, a
totalitarian system, or an oligarchy. The role of the judiciary in society is
largely determined by the level of legal culture among the people and is rooted
in respect for the courts, which is cultivated not over decades, but over
centuries. It requires long-term, painstaking, and persistent work. And this
work must begin right now.
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In this case, the positive experience of judicial lawmaking in international
legal systems can contribute to the formation and development of judicial
lawmaking in our legal system, but with due regard for its specific
characteristics.

Indeed, in foreign legal systems, active judicial lawmaking is not
considered a violation of the principle of separation of powers. Judicial law-
making exists because it is simply impossible to avoid. Inevitable judicial law-
making is determined by the presence of gaps in the laws and the inherent
uncertainty and ambiguity of many legal provisions, as well as the
impossibility of denying justice in the absence of a clear, positive rule
applicable to the dispute.

In our view, the law-making activity of higher judicial bodies, by the very
nature of judicial power and its operations, is aimed not only at resolving legal
disputes and protecting the rights, freedoms, and interests of parties based on
the law, but also at formulating judicial norms. Since an unconstitutional
normative act, a gap in the law, or the vagueness of legal provisions requiring
interpretation grant the court the right, in the course of administering justice,
to formulate a normative rule and provide an interpretation that will both
resolve the legal dispute and fulfill the constitutional provision on judicial
protection.

Judicial precedent historically emerged and developed within the context
of the English legal system, whereas the legal tradition of the continental legal
system rejected the possibility of judicial lawmaking. Despite the fact that in
countries of the continental legal family, the normative nature of judicial acts
is denied due to the doctrinal and ideological alienation of the ideas of judicial
law-making, their actual role in the mechanism of legal regulation remains
quite significant. Thus, in some states (France, Germany, etc.), while not
recognized de jure as a source of law, judicial precedent de facto continues to
play a significant role in legal regulation. In others (Switzerland, Portugal,
Spain, etc.), judicial precedent is officially recognized as a source of law and
is applied alongside the statute, although it has a subsidiary nature.
Furthermore, in common law countries, the role of statute (law) in regulating
social relations continues to strengthen, allowing us to conclude that there is
amutual permeation of certain legal institutions into the national legal systems
of common law and civil law countries and, consequently, a convergence of
the two legal families. Under these conditions, it is necessary to take a new
approach to examine the role of courts in the sphere of legal regulation,
particularly in light of the current needs of the Ukrainian legal system.

The assessment of the feasibility and legal validity of judicial precedent
and judicial practice as sources of Ukrainian law remains a contentious and
debated issue in domestic legal doctrine, despite the numerous works on this
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topic. Given its complexity and fundamental importance for the Ukrainian
legal system, the issue of judicial lawmaking requires further in-depth
theoretical development, as the positions of authors researching this issue are
characterized by largely contradictory and ambiguous conclusions.

The history of the emergence of case law is inextricably linked to medieval
England. Over time, common law spread far beyond the borders of the United
Kingdom, a development largely facilitated by the colonial policies of the
English state. Judicial precedent as a source of law operates in the legal
systems of common law countries, but also exerts its influence in countries of
the Romano-Germanic legal family.

In the countries of the Romano-Germanic legal family, however, no
general concept has been developed regarding the place, role, and significance
of judicial precedent within the system of sources of law.

In Ukraine, as in most countries of the Romano-Germanic legal family,
the attitude toward judicial precedent has been and remains ambiguous. For a
long time, judicial precedent and judicial practice were not recognized in our
country as a source of law, although they played a role in resolving similar
cases in the absence of relevant statutory provisions.

Judicial precedent is always developed in the course of judicial activity. It
is the form in which a court articulates new legal norms and interpretations of
the law in its decision. However, not every judicial body has the authority to
create legal norms; only the highest court in the judicial system does.

Of course, in order to determine whether judicial practice can serve as a
source of law, it can only be considered in a narrow sense, since the «judicial
activity» mentioned above cannot be a source of law in the formal-legal sense.
Furthermore, the authors highlight the «weak points» in a narrow approach to
understanding judicial practice. Thus, the authors quite often conflate two
concepts: «judicial practice» and «decisions of higher courts», which is
incorrect, since judicial practice (in the narrow sense) consists of «typical
judicial decisions in specific cases resulting from a long-standing, consistent
application of the lawy.

Judicial practice cannot be reduced to a single specific judicial act. In this
regard, it would be incorrect to speak of recognizing judicial practice as a
source of law in the formal sense, whereas in a substantive sense, judicial
practice can rightly be called a source of law, since gaps in legal regulation,
as well as situations of «legal vacuumy filled by judicial bodies, serve as a
motivating factor stimulating proper legal regulation of the relevant social
relations. In the context of this issue, the authors recognize the resolutions of
the Plenums of the higher judicial bodies as a source of law (in the formal
sense), subsuming them under the concept of «judicial practice», rather than
judicial practice itself as such. Domestic legal literature presents various
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positions on this issue. Some authors consider resolutions of the Plenums to
be a source of law, while others do not recognize them as such. Authors also
define the legal nature of these acts in different ways.

Democratic processes within Ukraine’s legal system pertain to legal
practice, including judicial practice. It is practice that adapts laws to real-life
situations, demonstrates how effective and well-developed the legal system in
the country is, signals problems and disruptions in its functioning, proposes
ways to improve and correct shortcomings, develops legal positions regulating
specific types of social relations, and elevates the standard of law.

Judicial practice and judicial precedent in every legal system have their
own distinctive features and patterns of development. Precedents

are an integral part of any form of creative activity; they do not need to be
introduced or artificially cultivated in the judicial sphere, as they are capable
of arising, changing, and disappearing on their own within the structures of
judges’ customary practices and standards of court conduct, regardless of
whether the legal system is predominantly oriented toward statutory law or
judicial precedent. This allows us to note that judicial practice and precedent
directly influence the regulation of relations within the legal system. And the
more stable the legal system is, the more perfect judicial lawmaking becomes.

From the perspective of the modern understanding and practice of judicial
lawmaking, the life of the law is possible only in practical activity, in its
correction, supplementation, and, where necessary, in the development of
legal provisions and legal positions (judicial norms) specifically by higher
judicial bodies to establish a unified, universally binding judicial practice, and
through social relations, thereby ensuring legal stability and the security of the
law as a whole.

Judicial rule-making is a secondary activity of a higher judicial body; it is
not a separate legislative process but arises when, in the course of performing
its functions, the court encounters a gap or defect in the law, an
unconstitutional law, or a provision of a legal act requiring interpretation. In
such cases, to resolve the dispute, the court formulates a judicial norm that
settles the dispute and becomes an additional regulator of social relations with
characteristics of a precedent. It is precisely in such cases that the mechanism
of judicial norm-setting is activated as a necessary and integral element of the
legal system.

Although judicial norms possess a certain degree of normativity, they
should not be equated with legal norms (of the law), as they contain normative
rules applicable to a specific case, apply only to similar cases, and their
duration is limited by the adoption of a new legal norm. This understanding
of lawmaking by the higher judicial bodies in no way violates the principle of
separation of powers, since each branch of government has its own strictly
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defined functions of lawmaking. The legislative branch amends, repeals, and
enacts laws; the executive branch enforces them and issues subordinate
normative acts; the judicial branch applies normative legal acts, creating
judicial norms when necessary and thereby performing a law-making
function.

Judicial rule-making has become a distinctive function of the higher
courts, enabling them, under current conditions, to establish judicial norms
capable of regulating socio-legal situations prior to the adoption of a
legislative act. The primary forms of judicial rule-making are judicial
precedent and the judicial practice of the higher courts.

Today’s reality allows for a fresh perspective on the role of the courts in
Ukraine’s legal system, as the unique element of «case law» will become a
factor in the continuous improvement of the judiciary.

In its activities, the judiciary must not only apply the law but also create
general norms when the legislature remains silent. Such activity by higher
judicial bodies assists the legislature both in amending normative acts and in
supplementing and overcoming gaps in regulatory and legal regulation, and
constitutes an optimal and objectively existing form of judicial activity.

The law-making activity of courts in Ukraine’s legal system is not
formally (officially) recognized, is interpreted controversially in legal
doctrine, but it does exist in reality and, through the higher courts, influences
the development of law — just as it does in other countries on the European
continent (Greece, Italy, the Netherlands).

The rule-making powers of the judiciary are not officially enshrined in
legislation, but this does not mean that the judiciary, as a branch of
government, is deprived of such powers in fact and in practice. On the contrary
—the higher courts, alongside the application and interpretation of legal norms,
also engage in law-making activities, restoring justice to violated rights and
freedoms.

In practice, of course, both in England and in the United States, it was the
courts that created the law, and they did so, like their counterparts on the
continent, largely setting the achievement of justice as their primary goal.

Judicial lawmaking in the Ukrainian legal system is reflected in the
decisions of the Constitutional Court, which contain legal positions, as well
as in the judicial practice of the Supreme Court.

Therefore, no matter how much respect we have for the law (the primary
source of Ukrainian law), legal ambiguities will always arise, and one way to
address this is through judicial lawmaking, since certain difficulties emerge
during the application of legal norms that require practical refinement by the
courts.
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In such situations — which arise throughout the entire existence of the law
— judicial precedent and judicial practice, as concentrated forms of judicial
lawmaking by higher courts, help resolve the problem.

Therefore, recognizing judicial practice as a source of law does not
diminish the powers of the legislative and executive branches. Courts exercise
only those powers inherent to them, which cannot be exercised by other
bodies. The growing role of the courts in society inevitably leads to judicial
practice performing a rule-making function. This is precisely what is
happening in our reality.

Thus, the legislative recognition of judicial lawmaking in the Ukrainian
legal system, in our opinion, will allow for more prompt resolution of gaps in
normative legal acts, the effective judicial protection of the rights, freedoms,
and legitimate interests of citizens and legal entities, and the uniform
application of legal norms to disputed legal relationships and the
establishment of legal facts; serve as a regulator of balance (through a system
of checks and balances) in relations between the executive and legislative
branches, and contribute to the formation of the rule of law in Ukraine.

2. Transformation of the judicial function: from law enforcement

to ship rule-making in the modern realities of Ukraine

Throughout the entire period of the Basic Law's existence and the
evolution of the regulatory framework, the gradual expansion of the courts'
law-making activity allows us to analyse fundamental transformations in the
field of legal science. Law is a product of society's life, designed to ensure its
security and comfort, as it is objectified in two key dimensions: through
lawmaking and through the activities of the justice system. One of the most
controversial issues in the interaction between these institutions is judicial
law-making, which has long been denied both at the legislative level and in
academic circles. Contemporary jurisprudence faces an ambitious task: not
only to recognise this legal phenomenon, but also to clearly determine its role
in the general theory of law and the structure of legal regulation.

This general theoretical task also defines the objectives of this article: to
use classical scientific methods to study the relevant results of law
enforcement rule-making activities that go beyond traditional judicial
interpretation, to determine the nature of the normative material created by the
courts and its role in legal regulation.

The issue of interaction between law-making processes and the
functioning of judicial bodies is of particular importance for the modernisation
of the Ukrainian legal system, which was largely dictated by the start of
systemic reform of the judicial branch of government in 2010. The scientific
interest in this issue is explained by the long-standing absence of a
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comprehensive analysis of the institution of justice in domestic jurisprudence.
Until recently, the law-making role of the court was on the periphery of
academic research, and only recently has it begun to be considered as an
independent and fundamental object in the theory of state and law.

The creation of special legal rules by the court is not only and not so much
a well-known feature of common law systems as an inevitable stage in the
development of law, including for the family of Roman-Germanic law. Within
the Anglo-American legal tradition, the phenomenon of judicial rule-making
is inextricably linked to the institution of classical precedent. In Great Britain,
the source of law is understood as a specific mechanism by which a particular
rule acquires legal force and becomes binding for application in judicial
practice. English precedent, formed in the process of law-making activity of
higher courts, is a basic source of law on a par with legislative acts (statutes).
The foundation of this doctrine is the principle of hierarchy: the decisions of
higher courts are binding on all lower courts. At the same time, the higher
courts themselves, although not bound by a strict obligation to adhere to their
own decisions, usually rely on them in their arguments. A characteristic
feature is that judges in England are often forced to follow previously
established precedents, even when there are compelling reasons to deviate
from them.

Ukrainian law enforcement officials and legislators have unleashed the
creative energy that had been restrained during the socialist period. Domestic
judicial practice, expressed mainly in the acts of higher judicial bodies, has
rapidly developed into an independent regulatory and legal reality. And these
are no longer just «legal provisions» that do not relate to legal norms, but rules
of a generally binding nature (at least within the judicial system). The specific
legal substance of law enforcement acts and norms is an objective element of
legal reality. The task of modern jurisprudence is not to recognise or deny the
normative nature of the results of judicial activity, but to study this new
phenomenon and determine its types, content, functions and place in domestic
legal doctrine in general and in the mechanism of legal regulation in particular.

The opinions of legal scholars in legal science are divided into two camps.
Some researchers believe that legal precedent cannot be a source of law in our
country at all because Ukraine belongs to the Romano-Germanic legal family,
which means that the main source of law is the law. Other researchers
emphasise that our legal system must adapt to modern society and that legal
precedent has a right to exist, since the practice of judicial rule-making has a
positive impact on the development and updating of legislation.

Yes, L.M. Nikolenko has his own view of this situation and notes that
Ukraine is a country governed by statutory law, therefore «courts do not have
the right to set precedents. The Constitution of Ukraine enshrines the principle
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that judges are independent in the administration of justice and are subject
only to the law (Article 129). If a court obeys the decision of another court
(precedent), it thereby deviates from this principle»’.

In contrast, in contemporary academic discourse, many legal experts tend
to believe that judicial rule-making has de facto transformed into an
autonomous source of law. This thesis is supported by several fundamental
factors: the growing role of judicial practice in regulating legal relations, as
well as a review of the conceptual views of scholars and practitioners on the
nature of precedent in Ukraine. In particular, S. V. Shevchuk argues for the
need to implement precedent mechanisms into the national legal system. The
researcher emphasises that the legal positions of the Supreme Court should be
binding, extending to an indefinite circle of subjects, and not limited only to
participants in a specific court proceeding®. L. A. Lutsk notes that «the
decisions of the Constitutional Court of Ukraine and the Supreme Court of
Ukraine can become judicial precedents»”.

Thus, according to D. M. Yasynok, «judicial law-making is a complex
procedural and legal category that combines the professional knowledge and
skills of judges, their intellectual and legal experience, practical thinking and
existing philosophical and legal views on the problem from the point of view
of social and moral values and logical reasoning, which makes it possible to
create a procedural and legal formula whose content could fill a legislative
gap, enabling civil, administrative or commercial cases to be considered on
their merits; such a legal formula, if formed by the court of first instance
during the consideration of a civil, administrative or commercial case, can be
verified in terms of both its substantive legal and socio-legal quality at the
level of both appeal and cassation proceedings» °.

Indeed, legal precedent is not officially a source of law in Ukraine, since
courts in our country do not have legislative functions in accordance with the
Basic Law of the state, they are not vested with the right to create new legal
norms (rules of conduct). However, it is impossible for domestic doctrine to
ignore this legal phenomenon (judicial rule-making) at the present stage. In
this coordinate system, a court decision is viewed as a formalised
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manifestation of the real legal fabric, where an abstract prescription is filled
with concrete meaning through the prism of hermeneutic interpretation. Legal
reality encompasses not only textual norms, but also the acts of their
implementation. The result of such interaction is always in motion, acting as
a link between the theoretical ideal of the legislator and the practical plane of
social relations.

We would like to emphasise that the autonomy of judicial activity is
essential and stems from the principle of separation of political powers. In our
opinion, the court and the legislator do not oppose each other, but mutually
enrich law-making and law enforcement activities, which depend equally on
the economy, ideology and politics. The reasons for the «inappropriate»
perception of legal science by the courts may not stem from law enforcement
practice at all, but from the traditional «lag» of jurisprudence behind rapidly
changing legal matters in academic methodology.

However, it should be emphasised that, in our view, only the highest
judicial institutions — the Supreme Court of Ukraine and the Constitutional
Court — can engage in law-making.

V.O. Serdyuk rightly notes in this regard that «over the past two decades,
Ukraine has seen the development of an institution known as «judicial rule-
makingy. It should be noted that this issue is part of the pan-European process
of strengthening the role of court decisions as a source of law in countries with
a Romano-Germanic legal system, which traditionally includes Ukraine. The
rule-making activity of courts in Ukraine is developing mainly in the
following areas: the application of the law (legal norms) by analogy when
considering a specific case; the creation of judicial precedent; the formation
of legal decisions of the Constitutional Court of Ukraine; the publication of
explanations on issues of judicial practice by the Supreme Court of Ukraine»’.

Despite the scepticism that has long prevailed in domestic scientific
discourse regarding the recognition of judicial rule-making as a full-fledged
source of law, today it is impossible to ignore the intensive development of
the law-making functions of higher courts. One of the priority vectors of
modern jurisprudence should be a comprehensive and systematic study of the
nature of legal standards generated by courts. It should be emphasised that the
issue of the normative activity of judicial bodies has remained acute for more
than twenty years, remaining at the centre of legal discussions.

Yes, most legal scholars tend to believe that the results of the court's
regulatory activity are limited to precedent acts and other phenomena identical
in their legal nature. In this context, it is worth mentioning that the scope of

7 Cepmrok B.O. Posb cynoBoi MpaBoTBOPYOCTI B Mpoleci CyaoBoi pedopmu B YkpaiHi.
Haykoei 3anucku TepHoninbcvko2o HayionanbHozo yHisepcumemy imeni B.l. Bepnadcvkoeo.
Cepis: FOpuouuni nayxu. T. 28 (67). Ne 1.2017. C. 73.

294



these results in legal literature is expanding to include a set of judicial
practices, precedent decisions, and the mechanism of judicial discretion as an
instrument of law-making. In modern legal doctrine, the issue of classifying
the results of the normative activity of courts remains controversial. In
particular, S. Shevchuk offers a broad interpretation, including not only
precedents and practice, but also legal positions, legal provisions, and
explanatory acts of higher courts®. Another vision is offered by B. Malyshev,
who focuses on precedents, quasi-precedents and normative acts’.

Researchers agree that rules generated by the highest judicial branch
(interpretations, normative conclusions, etc.) should be considered self-
sufficient components of the legal system. There is also no objection to
classifying the results of this activity according to their functional purpose:
from filling gaps to exercising powers in the field of regulatory control.
However, dynamic discussions continue around the parameters of official
recognition of such rules as full-fledged legal norms. In particular, scientific
research focuses on: 1) formal ways of consolidating the results of judicial
activity; 2) the relationship between the legal force of judicial norms and
legislative acts; 3) the integration of judicial prescriptions into the existing
mechanism of legal influence.

1. Ukrainian jurisprudence is dominated by a positivist approach that
focuses on the formal parameters of a normative act and its legal force.
Although courts are guided by established practice in considering similar
conflicts, such a body of decisions is not identified as an independent source
of law. The reason for this is that judicial acts do not meet the criteria of
normativity: they do not have the required level of abstraction and formal
certainty. Only the acts of the Plenum of the Supreme Court meet the essential
and external requirements for sources of legal norms, as they have a coherent
normative and systemic structure. The legitimisation of new forms of sources
of law in national legal doctrine is a lengthy and gradual process. It should be
noted that in terms of their key parameters — such as universal applicability,
state guarantee, normative structure and official publication — the resolutions
of the Plenum of the Supreme Court actually duplicate the characteristics of a
normative legal act. Although judicial precedents or customs are not officially
identified as sources of norms, actual practice shows otherwise.

2. According to some researchers, normative acts of plenums of higher
courts belong to subordinate legal acts. In our opinion, this is not about
qualifying these resolutions as judicial precedent, but about classifying them
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as a completely different type of source of law — subordinate normative acts.
This approach is probably based on a reasonable understanding of the linear
hierarchy of normative legal acts. The literature emphasises that the acts of
the plenums of higher courts are acts adopted by a competent state body that
establish abstract rules of conduct for an unlimited number of persons,
designed for repeated application and subject to mandatory publication. Of
course, it is incorrect to classify normative acts of plenums of higher courts as
classic normative legal acts issued by legislative or executive authorities due
to their special nature. A norm issued by a higher court is also a norm of law,
but due to its nature, it exists and is applied «in parallel» with traditional
normative legal acts of any kind (with the exception, of course, of the
Constitution). Both the legal force and the level of a judicial norm are, at a
minimum, equal to the force and level of the normative legal act that is
involved in the specific case of application of the law.

3. Recognition of the law-making potential of the judiciary is inevitable
provided that the norms it generates acquire the status of a substantive element
of the law-regulating mechanism. The proposed scientific concept provides
for the differentiation of the results of such activity in order to more accurately
determine their functional place. In particular, fundamental norms enshrined
in the resolutions of the plenums of higher courts and secondary forms of
judicial influence — legal interpretation prescriptions, the results of
interpretation of norms and legal conclusions arising from the elimination of
gaps through the use of analogy — are distinguished.

The legal norms of the first group are included in the initial link of the
legal regulation mechanism — normative regulation. Such norms occupy an
‘equal place’ with traditional rules that originate from the legislative and
executive branches of normative legal acts, perform the same function and
complement each other, ensuring the effectiveness of the legal regulation
mechanism. Other results of judicial activity belong to the elements of the
final link in the mechanism of legal regulation — the implementation
(application by the court) of the law. The interpretative results of the judicial
activity of the second group are the most important element of law
enforcement and the entire mechanism of legal regulation, ensuring the
completeness, objectivity, comprehensiveness and stability of domestic
justice.

N. Stetsyk's position seems reasonable in that, within domestic legal
systems, the status of rule-making entities should be reserved only for the
highest levels of the judiciary. This is justified by two key factors. First, higher
courts are able to give their decisions binding force. Secondly, they have a full
cycle of law-making powers — from the introduction and amendment of norms

296



to their complete annulment, while lower courts are usually limited to the
function of repealing acts'®.

Modern domestic jurisprudence can no longer ignore this significant legal
phenomenon. A judicial act adopted in the process of law enforcement acts as
an external objectification of «living» law — that is, the content that a norm
acquires in the context of real circumstances through the tools of legal
hermeneutics. Since law is a component of social existence, it is embodied not
only in legislative prescriptions, but also in the practical activities of subjects
and official documents. This process of transformation is dynamic in nature,
filling the space between the static model of positive law and its actual
implementation in social relations.

We agree with the position of N. M. Savetchuk, who notes that «officially,
judicial precedent is not recognised as a source of law in Ukraine, however,
given the introduction of the institution of exemplary cases and the obligation
obligation for public authorities and courts to take into account the
conclusions on the application of legal norms enshrined in the resolutions of
the Supreme Court, there are grounds to assert that there are prerequisites for
recognising judicial precedent as an additional source of law in Ukraine»'!.

The creation of special legal rules by the court is not only a well-known
feature of common law systems, but also an inevitable stage in the
development of law, including for families of Roman-Germanic law.
Ukrainian law enforcement officials and legislators have unleashed the law-
making energy that was restrained during the socialist period. Domestic
judicial practice, expressed mainly in the acts of higher judicial bodies, has
rapidly formed into an independent regulatory and legal reality. And these are
no longer just ‘legal provisions’ that do not relate to legal norms, but rules of
a generally binding nature (at least within the judicial system). The specific
legal substance of law enforcement acts and norms is an objective element of
legal reality. The task of modern jurisprudence is not to recognise or deny the
normative nature of the results of judicial activity, but to study this new
phenomenon and determine its types, content, functions and place in domestic
legal doctrine in general and in the mechanism of legal regulation in particular.

We believe that the restrained and rational position of the domestic legal
school regarding the granting of normative status to court decisions is due to
historical fears of subjective, emotional factors in justice, which could
potentially lead to abuse and arbitrariness. After all, «as is well known, the

10 Crenmk H.B. CyzoBe 3aKOHOTBOPYICTb: 3araabHa XapakTepucTuKa. JKypran Yxpainucokoi
acoyiayii aoeoxkamis. 2010. Ne 8. C. 2.

! Capiuyk H.M. IIoHATTA Ta CyTh CyDOBOTO MpeLENeHTy fK JuKepesa TpaBa: 3araibHi
TEOpeTUYHi 3acaau. AKmyanvHi npobnemu 600CKOHANEHHA YUHHO20 3AKOHOOA8CMBa YKpainu.
2020. Ne 52. C. 188.
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Ukrainian people are characterised by legal nihilism. This manifests itself in
a poor understanding of their rights and opportunities, an arrogant, dismissive,
sceptical perception of the law, viewing it not as a basic, fundamental idea,
but as a secondary phenomenon in the scale of human values, and a lack of
faith in the potential, possibilities and necessity of the law»!2. In contemporary
discussions, researchers also focus on other barriers that hinder the
legitimisation of the law-making potential of courts. In particular, this refers
to a certain «autonomisation» of the judiciary — its distancing from the
academic community, the prevailing ideology and political processes, which
is perceived as excessive and uncontrolled independence. Thus, Judge D.
Lylak of the Constitutional Court of Ukraine once emphasised the
«recognition of judicial law-making and pointed out that its recognition is
hindered by positivist attitudes that prevail in Ukrainian legal science»!>.

The institutional independence of the judiciary stems from the
fundamental principle of separation of powers. At the same time, the judicial
and legislative spheres are not in conflict; on the contrary, they complement
each other within a single legal space, which is shaped by socio-political and
economic processes. The problem of the weak link between the practical
activities of the courts and legal theory often lies not in the practice itself, but
in the traditional lack of mobility in jurisprudence. Science often demonstrates
retrospectiveness, failing to keep up with the vector of rapid changes in
regulatory regulation.

We are convinced that the courts and the legislature do not oppose each
other, but rather mutually enrich law-making and law enforcement activities,
thereby updating legislation and closing gaps in the law.

The state of the judiciary is one of the main, key issues in the development
of the Ukrainian state in the current conditions. It is a circumstance that allows
us to judge the level of democracy in the country. In this case, we agree with
V.0O. Serdyuk's opinion that «over the past two decades, an institution known
as «judicial rule-making» has been developing in Ukraine. It should be noted
that this problem fits into the general European process of strengthening the
role of court decisions as a source of law in countries with a Romano-
Germanic legal system, to which Ukraine is traditionally attributed. The rule-
making activity of courts in Ukraine is developing mainly in the following
areas: the application of the law (legal norms) by analogy when considering a
specific case; the creation of judicial precedent; the formation of legal

12 Kobko-Onapiit B.C. [TpaBoBa MeHTANbHICTh yKpaiHCHKOrO HAPOJY: iCTOPUYHI KOpEHi Ta
cydacHi Tpancdopmanii: Monorpadist / B.C. Kooko-Onapiit. Oneca: BunaBaunrso «tOpuankay,
2025. C. 87.

13 Jlinax JI.J0. CymoBuii mmpoliec Ta mpoGIeMH CyI0BOi MPaBOTBOPUOCTi. Bicnuk BepxoeHozo
Cyoy Vrpainu. 2003. Ne 3. C. 68.
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decisions of the Constitutional Court of Ukraine; the publication of
explanations on issues of judicial practice by the Supreme Court of
Ukraine» .

«Judicial law-making is permissible within the framework of the main
function of judicial bodies in the administration of justice and consists in the
creation, improvement (amendment) and repeal of legal norms by judicial
bodies in officially recognised forms. The specificity of judicial law-making
in comparison with the law-making of other state bodies lies in the fact that it
takes place in the process of judicial bodies performing their main function of
administering justice: resolving specific legal cases; constitutional control;
protecting the rights of citizens in their relations with executive bodies;
establishing legally significant facts and circumstances»'”.

Without having a legally established rule-making function, the
Constitutional Court of Ukraine and the Supreme Court of Ukraine actually
perform these functions, and this activity in no way restricts the rights and
freedoms of citizens or legal entities, does not violate their interests, but rather
protects their violated rights, freedoms and legitimate interests in cases of
gaps, defects in normative legal acts or recognition of a normative act (norm)
as inconsistent with the Constitution of Ukraine.

In this regard, Judge V. Y. Pogrebnyak of the Constitutional Court of
Ukraine rightly notes that «from the point of view of the nature of the solution
to the problem raised at the level of legislative acts, a situation arises in which
the conceptual provisions contained in the Constitution of Ukraine and the
Law of Ukraine «On the Judicial System and Status of Judges», which is
fundamental for determining the legal status of the court and establishing the
legal nature of its activities, do not comprehensively reveal the essence of the
concept of «justice» and do not fully outline the mechanism or comprehensive
tools for its implementation. At the same time, these same provisions do not
contain a clear prohibition on the court's exercise of certain forms of rule-
making activity in terms of the full diversity and range of such activity»'®.

The issue of judicial rule-making is a subject of ongoing debate in the
domestic scientific community, periodically becoming particularly acute.
Despite the lengthy controversy, the status of this phenomenon in the

14 Cepmrokx B. O. Posib cy0BOro 3akOHOTBOPYOCTI B MPOIIECi CyI0BOi pehopmu B YkpaiHi.
Haykogi sanucku TepHoninbcbko2o HayionanbHozo yHieepcumemy imeni B. 1. Bepnaocbkoeo.
Cepis: FOpuouuni nayxu. T. 28 (67). Ne 1. 2017. C. 73.

15 Boscynoschka 1. I'. Komcrutymidinuit Cym Ykpainu sk cy6’eKT 3aKOHOTBOPYOCT.
KonctutyniiiHe mnpaBo Ta KOHCTUTYUiHHHMHA mpounec B YkpaiHi. JKypran Kuiscbrkozo
ynieepcumemy npasa. Ne 1. 2014. C. 105.

16 Tlorpe6usix B. S1. Ilpo6mema cymoBOro HOPMOTBOPEHHSI B KOHTEKCTi 3aKOHOAABYOTO
peryJroBaHHS JisTIbHOCTI CYJIOBOI TiJIKM Biaau B YkpaiHi. Kuiscokuil iopuouunuii gicnux. 2024.
Ne3.C.42.
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Ukrainian legal system remains unclear. In our opinion, there is an urgent need
for official legitimisation of the rule-making powers of higher courts by
enshrining them in a special legislative act. Such regulation should clearly
define the competence, limits, procedural forms and time frames for the
implementation of this function. The introduction of judicial rule-making into
the legal field is a much more constructive approach than concealing its actual
existence, which is an innovative vector for the development of the rule of
law.

In our opinion, the positive experience of the development and existence
of judicial rule-making in international legal systems can contribute to the
formation and development of national judicial rule-making, but taking into
account the peculiarities inherent in our legal system, established doctrine and
practice of forming legal positions by higher judicial bodies.

Thus, in foreign law, active law-making by courts is not considered a
violation of the principle of separation of powers. Judicial rule-making exists
because it is simply impossible to avoid. The inevitability of judicial rule-
making is due to the existence of gaps in the law and the inherent uncertainty
and ambiguity of many legal norms, as well as the impossibility of denying
justice in the absence of a clear positive norm applicable to the dispute. The
rule-making of higher judicial bodies, by the very nature of judicial power and
its activities, is aimed not only at resolving legal disputes and protecting the
rights, freedoms and interests of subjects based on the law, but also at
‘formulating judicial norms,” which, in turn, improves legislation and acts as
a regulator of social relations.

It should be noted that judicial practice and judicial precedent in each legal
system have their own characteristics and patterns of development. «The
differentiation in the level of legal development of national legal systems in
the modern world is due to the heterochrony of their formation and
development, as well as a complex of other factors, including national
specifics, cultural traditions, and the state of society and the economy. This
differentiation manifests itself in varying degrees of integration of general
legal principles and provisions into national legal systems»!”. This allows us
to note that judicial practice and precedent directly influence the regulation of
relations in the legal system, and the more stable the legal system, the more
perfect the judicial rule-making.

It should be noted that the Constitution of Ukraine, the fundamental law
and basis of the legal system, identifies the judiciary as one of the branches of
state power. The judiciary exercises the function of justice through
constitutional, civil, administrative and criminal proceedings. Justice in the

17 Kob6ko-Onapiii B.C. B3aeM03B’30Kk MOHATH «IIPaBoBa CiM’s», «TIPaBOBAa CHUCTEMa» Ta
«cucrema npasay. Enexkmponnuil haykosuil dcypuan 3 npasa. 2025. Ne 3. C. 29.
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Ukrainian legal system is administered only by the courts; the creation of
special courts or any other state bodies or public organisations that could make
binding decisions on legal disputes and other matters subject to the jurisdiction
of the courts is not permitted. The judiciary has a legislative monopoly on
resolving legal disputes, forming judicial practice and ensuring its uniform
application. This state of judicial practice as a form of judicial rule-making
should contribute to the innovative search for progressive scientific
approaches and research into this legal phenomenon, its improvement in the
Ukrainian legal system, which will bring it to a new level of development,
formation and application in the judicial system.

Although judicial norms have a certain normative character, they should
not be compared with legal norms (laws), as they contain normative rules
relating to specific cases, apply only to similar cases, and are valid only until
a new legal norm is adopted. This understanding of rule-making by the higher
judicial authorities in no way violates the principle of separation of powers,
as each branch of government has its own clearly defined rule-making
functions. The legislative branch amends, repeals and adopts laws, the
executive branch enforces them and develops subordinate acts of a normative
nature, and the judicial branch applies normative legal acts, creating judicial
norms where necessary and performing the function of rule-making.

The court may refuse to hear a case due to the absence of a law regulating
the relations between the parties in the dispute, its ambiguity or inconsistency,
as this would be tantamount to a denial of the right to a trial. Therefore, the
rule-making of the court in such cases can be assessed as publicly necessary.
The exercise of rule-making activities by the judiciary within its competence
does not go beyond the limits of its jurisdictional function and is entirely
permissible.

The function of judicial rule-making by higher judicial bodies is actually
implemented in judicial activity, and therefore it would be extremely wrong
to deny its existence, since for the mechanism of legal regulation it is one of
the ways of regulating legal disputes concerning the national legal system. In
Ukraine, judicial rule-making has not yet received official recognition, but
given the practical significance of general rules of a precedential nature
created by higher courts, the question of its recognition inevitably arises.

O.A. Lynnyk argues that «courts are capable of expanding the boundaries
of the exclusive function of justice, and therefore their law enforcement
activities acquire noticeable signs of law-making»!®. According to
M.I. Kozubra, «the process of judicial interpretation of the Constitution, laws

18 JIunmuk O.A. CymoBa MpaBOTBOPYICTb SK BajKIMBA TAPaHTIsA 3aXMCTy MpPaB JIOIMHIL
Anvmanax npasa. Ne 11. 2020. C. 341.
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and other normative acts, which is as integral a feature of justice as law-
making, cannot do without elements of law-making»'’.

As Y. M. Romanyuk rightly notes, «the formation of judicial practice also
consists in the law-making activity of judges. According to the scholar, this
manifests itself in the presence of gaps in legislation and law, in the search for
legal norms to be applied when conflicts or competition between norms are
identified, and in a certain degree of discretion in the process of interpreting
legislation»?°.

In countries where the legal force and normative nature of court decisions
are not only recognised but also enshrined in law, objective and favourable
conditions are created for the formation of theory and the development of the
practice of applying judicial precedent and judicial practice, as well as their
legal positions. In contrast to the traditional doctrine of judicial precedent,
characteristic of the Anglo-American legal model, a different approach
prevails in the countries of the Romano-Germanic legal family. Here, the law
enforcement activities of the courts are based on the principle of strict
compliance with the provisions of substantive law, which effectively excludes
the possibility of justifying a court verdict by direct reference to similar
decisions made earlier. According to O. F. Skakun, «in countries of the
Romano-Germanic legal family, judicial practice plays the role of an auxiliary
source of law. However, the scholar notes that today the role of judicial
precedent in the law-making activity of the state is growing due to the
emergence of judicial clarification norms, which have become legal
provisions of judicial practice»?!.

With regard to the legal system of Ukraine, the practical existence of
judicial rule-making is currently rarely disputed, but practical necessity
requires its legislative consolidation and the development of a general concept
of judicial rule-making. In our opinion, forms of judicial rule-making in the
form of precedent and the judicial practice of higher judicial bodies, which
effectively act as regulators of social relations, overcome legislative gaps and
contribute to the implementation of the constitutional principle of judicial
protection.

It should be recognised that the development of the legal system is closely
linked to the activities of judicial bodies, which give life to normative acts
through their decisions and, in some cases, supplement and fill in the gaps in
the law with judicial norms created in the course of these activities. Judicial

19 Kosy6pa M. Cy0Be 3aKOHOTBOPYICTh: aHOMaJIisl 41 HEBil’€MHa prca mpaBocyiis. [Ipaso
Vipainu. Ne 10. 2016. C. 41.

2 Pomantok 5. CynoBa 3aKOHOTBOPYICTh Y KOHTEKCTi PeOpPMH MPaBOCY/Is: MOCTAHOBKA
npobnemu. IIpaso Vrpainu. Ne 10.2016. C. 12.

2l Cxakyn O. @. Teopist nepaBu i npasa: miapyunuk. Kuis: «Anepray; «KMT»; «TYJI»,
2009. C. 231.
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rule-making has become a special activity of the higher courts, which in
modern conditions allows for the creation of judicial norms that are capable
of regulating socio-legal situations prior to the adoption of a normative act.
The implementation of this proposal is a generalised experience of scientific
and judicial doctrines, both at the international level and in the Ukrainian
historical and legal development of this phenomenon, which has made it
possible to develop general provisions applicable to the national judicial
system with regard to judicial rule-making. The lack of legislative recognition
of judicial rule-making allows us to note the innovative development of this
phenomenon in the legal system with the help of a scientifically based doctrine
that develops the ideas of judicial rule-making by higher courts, which
actually create judicial norms containing new rules, in cases of gaps in
normative legal acts, interpretation and concretisation of norms and principles
of law.

We agree with the point of view of researcher D. Yu. Khoroshkovska, who
notes that «the actual law-making function of the judiciary is closely linked to
law enforcement and interpretation, and the explanations contained in the
resolutions of the Plenum of the Supreme Court are not judicial precedents in
the classical version of common law, however, this does not mean that they
are not sources of law that do not contain new legal provisions»?2.

Thus, the official legitimisation of judicial practice as a fundamental
source of domestic law inevitably leads to institutional recognition of the
norm-creating functions of the court. Contemporary Ukrainian realities
demonstrate that the judiciary is de facto engaged in «legal supplementationy
in cases where legislative gaps or contradictions are identified. The Supreme
Court plays an important role here, ensuring the uniformity of law
enforcement through generalisation mechanisms. At the same time, the
Constitutional Court of Ukraine implements a specific model of «negative
rule-makingy, depriving acts that contradict the Basic Law of legal force.

We believe that «the modern state and legal policy of Ukraine should be
based on the continuity and development of leading mental attitudes, the
preservation of legal traditions and values in law,» but with a modern upgrade
of the legal system in line with today's realities and living conditions, thanks
to current trends in globalisation and the convergence of legal systems,
particularly in terms of judicial rule-making ?*[23, p. 69].

22 Xopomkoschka JI. Poib CynoBOi MpakTMKM B CHCTeMi JKepen mMpaBa B YKpaiHi:
TEOPETUKO-TIPABOBE OCIIMKCHHS: UCEPTALis... Ha 3100yTTsS HayKOBOTO CTYNEHs KaHAMJAaTa
ropuanyHux Hayk: 12.00.01.K., 2006. C. 127.

BKobko-Omapiit B.C. Po3BUTOK AepaBHOi MOJITHKM YKpaiHH B KOHTEKCTi MpaBoBOi
MEHTAJILHOCTI YKpaiHU: MPoOIeMH Ta IEPCIEKTUBU. AKMYAIbHi npodaemu 0epicasu ma npasa .
2020. C. 69.
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After all, the official implementation of judicial precedent in the Ukrainian
legal field, in our opinion, requires the formation of an adequate legislative
basis, the creation of a body of consistent court decisions, as well as the ability
of parliament to quickly adapt to changing social processes. The expansion of
the Supreme Court's powers, primarily by granting it the status of a legislative
initiative entity, could be a catalyst for these transformations. Despite the
potential risks of such a step, the current dynamics of social relations are
forcing the state to abandon dogmatic positivism in favour of progressive
international standards. This implies the legitimisation of judicial law-making
with clearly defined limits, where the effective protection of individual rights
remains a priority.

CONCLUSIONS

Finally, it should be noted that the active rule-making and interpretative
activities of the judiciary over a short historical period have formed a special
normative body (most intensively and extensively in the field of private law).
Court decisions and acts, unified by resolutions of the plenums of higher
courts, are accepted by legal science as judicial precedents, norms of law and
other results of law-making judicial activity. The place and functions of the
court's rule-making activity in the relevant links of the legal regulation
mechanism, as proposed in the formulation of the problem, currently require
further in-depth study.

Thus, the conducted research on the transformation of the judicial function
and the theoretical and methodological principles of determining judicial
precedent in the system of sources of law allows us to conclude that the
modern development of the legal system of Ukraine is characterized by a
gradual expansion of the role of the judiciary in the formation of legal
regulators. Under contemporary conditions, the court is no longer solely an
institution of law enforcement but increasingly acts as a subject that forms
legal positions which have normative and guiding significance for further
judicial practice.

The transformation of the judicial function from traditional law
enforcement to elements of judicial rule-making is 06ycioBieHa a number of
factors, including the increasing complexity of social relations, the need to
ensure the unity of judicial practice, the growing importance of the rule of law
principle, and the influence of European legal standards and the practice of
international judicial institutions. In this context, judicial precedent is
gradually being integrated into the national system of sources of law,
acquiring the status of an important instrument for ensuring legal certainty,
stability, and predictability of legal regulation.

The theoretical and methodological analysis of judicial precedent makes it
possible to consider it as a complex legal phenomenon that combines elements
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of legal interpretation, law enforcement, and law-making. Within the
Ukrainian legal system, it manifests primarily through the legal positions of
higher courts, which form standards for the interpretation and application of
legal norms. At the same time, the integration of precedent-based elements
into the system of sources of law requires further scholarly reflection, clear
normative consolidation, and coordination with the principles of the
continental legal tradition.

Therefore, the modern legal system of Ukraine demonstrates a tendency
toward the formation of a mixed model of legal regulation, in which judicial
practice and the legal positions of courts are gaining increasing importance
alongside normative legal acts. Such evolution contributes to increasing the
effectiveness of legal regulation, ensures the flexibility of the legal system,
and creates the prerequisites for its harmonization with European legal
standards.

SUMMARY

In summary, the theoretical and legal determination of judicial precedent
and the mechanisms of judicial rule-making in the modern legal system of
Ukraine acquire particular importance in the context of the transformation of
the national legal order and its gradual integration into the European legal
space. Although the Ukrainian legal system traditionally belongs to the
continental legal family, judicial practice — particularly the legal positions of
the Supreme Court — as well as the application of the case law of the European
Court of Human Rights, effectively form elements of precedent-based
regulation.

Under modern conditions, judicial precedent functions not only as an
instrument for interpreting legal norms but also as an important mechanism
for ensuring the unity of judicial practice, legal certainty, and the predictability
of court decisions. Through mechanisms such as the formation of legal
positions, the generalization of judicial practice, and the mandatory
consideration of conclusions of higher courts, the judiciary performs an
indirect rule-making function that complements legislative activity.

Thus, judicial rule-making in Ukraine manifests itself in the development
of legal positions that have guiding or binding significance for further judicial
application. This contributes to the development of the national legal system,
increases the effectiveness of law enforcement, and ensures the adaptation of
legal regulation to new social challenges. At the same time, it remains
essential to maintain a balance between the legislative and judicial branches
so that judicial practice does not substitute the legislative process but functions
as a mechanism for clarifying, developing, and ensuring the effective
implementation of legal norms.
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LEGAL REGULATION OF THE IMPLEMENTATION
OF INTELLIGENT VIDEO MONITORING SYSTEMS
IN THE LAW ENFORCEMENT ACTIVITIES OF UKRAINE:
EUROPEAN STANDARDS AND FOREIGN EXPERIENCE

Nehrebetskyi V. V.

INTRODUCTION

Taking into account the martial law, the current level of ensuring the
security of the population of Ukraine from threats to life, health and property
does not fully meet the security standards inherent in leading countries of the
world. Given the complexity and diversity of factors affecting the level of
ensuring national security, the state and dynamics of crime, the degree of
protection of the population from emergencies, a fundamental improvement
in the security situation in the country can be achieved only through the
combined efforts and joint coordinated work of security forces, other state
bodies and local governments'.

An important reference point for Ukraine is the experience of high-tech
countries in the large-scale use of technical means and devices, in particular
with photo, audio and video recording functions, which provide the possibility
of early detection of offenses, identification of persons and objects, as well as
monitoring of vehicles. Currently, measures in this direction are fragmentary,
which necessitates the creation of comprehensive video monitoring systems
for public safety as a tool for increasing the effectiveness of criminal offense
prevention, protection of the population, territories and objects of critical
infrastructure of the state.

By Decree of the President of Ukraine dated May 11, 2023 No. 273/2023,
the Comprehensive Strategic Plan for Reforming Law Enforcement Agencies
as Part of the Security and Defense Sector of Ukraine for 2023-2027 was
approved®. The plan provides for a comprehensive digital transformation, in
particular:

— Further implementation of innovative technological achievements in the
activities of law enforcement agencies and the prosecutor's office, ensuring
the flexibility of operational processes, IT solutions, digital capabilities to

! TIpo emuHy cHCTeMy BiZI€OMOHITOPUHTY CTaHy MyONiyHOI Ge3meKu: MPOeKT 3aKoHY Bil
20.02.2024 p. Ne 1103 1. URL: https://itd.rada.gov.ua/billlnfo/Bills/Card/43733

2 [Ipo KommnekcHuii cTpateriyauii mian pedopMyBaHHs OpTaHiB MPaBONOPSKY K YACTHHI
cekTopy Oesmeku i oboponn Ykpainu Ha 2023 — 2027 poku: Yka3 mpesuneHra YKpaiHu Bix
11.05.2023 Ne273/2023. URL: https://www.president.gov.ua/documents/2732023-46733.
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promptly respond to events and changes and achieve results focused on the
interests of society;

— Implementation of security measures and personal data protection in
accordance with EU standards;

— Implementation of a unified personal authentication system and
biometric matching system in all law enforcement agencies and the
prosecutor's office, gradually ensuring its compatibility with European
systems. Widespread use of artificial intelligence, blockchain, cloud
computing and other innovative solutions during pre-trial investigations, as
well as for data processing and analytical activities of law enforcement
agencies and the prosecutor's office.

Many well-known Ukrainian scientists have devoted their scientific works
to the issue of using information technologies for the prevention and
investigation of criminal offenses, in particular G.K. Avdeeva,
V.S. Batyrgareeva, V.I. Borisov, T.Ya. Gnidets, Yu.l. Dmytryk,
K.V. Dubonos, N.M. Dyachenko, V.A. Zhuravel, V.P. Zakharov,
A.O. Ignatovych, R.S. Kozyakov, V.O. Konovalova, T.M. Lemekha,
AM. Lysenko, O. S. Melnyk, A. O. Moroz, I. V. Oleshko, Yu. V. Osadcha,
O. V. Rybalsky, V. I. Rudeshko, V. I. Solovyov, L. I. Sopilnyk, I. O. Suprun,
V. V. Topchiy, A. O. Fesenko, V. G. Khakhanovsky, L. M. Khmelnychyy,
R. Yu. Tsarev, V. A. Shvets, V. M. Shevchuk, V. Yu. Shepitko, and others*.

It should be noted that the literary sources mainly considered individual
aspects of the use of video monitoring technologies in the activities of law
enforcement agencies. At the same time, in our opinion, the issues of legal
regulation of the use of such systems in Ukraine, the positive experience of
other high-tech countries and the prospects for the use of such technologies in
the context of ensuring the safety of the population of Ukraine from threats to
life, health and property were not sufficiently covered. Therefore, the issue of
studying the possibility of introducing such technologies into activities related
to the investigation and prevention of criminal offenses requires further
consideration. Also, in connection with the war in Ukraine, the issue of using
the capabilities of video monitoring technologies in increasing the efficiency
of the investigation of war crimes and crimes of aggression in Ukraine is
extremely relevant.

* ITpo KoMmekcHuii cTpaTteriqnmii mian peopMyBaHHs OpTaHiB MPaBONOPSIKY SK YACTHHH
cekTopy Oesmeku i oboponn Ykpainuu Ha 2023 — 2027 poku: Yka3 mpesuneHra YKpaiHu Bin
11.05.2023 Ne273/2023.

4 Shevchuk, V., Morozova T., Chornyi, H., Nehrebetskyi V., and Slobodeniuk, 1. Artificial
Intelligence in Criminal Proceedings: Criminalistic and Criminal Procedural Problems.
International ~ Annals of Criminology, 2025. Pp. 1-19. DOI: https://doi.org/
10.1017/¢cri.2025.10090.
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Therefore, researching global trends in the implementation of intelligent
video monitoring systems and analyzing the possibilities of their adaptation in
Ukraine is a scientifically sound and practically necessary task that meets the
modern challenges of digital transformation and the needs for improving
regulatory regulation.

1. Problems of regulatory regulation of personal data protection when
using intelligent video monitoring systems in the field of public security

The rapid development of digital technologies and the introduction of
video monitoring systems for public safety in Ukraine create new
opportunities for ensuring law and order, combating crime and increasing the
level of public safety. At the same time, these processes are accompanied by
significant risks of violating the right to privacy and protection of personal
data.

Automated video monitoring systems based on biometric technologies
have become key for law enforcement agencies. They help to effectively
investigate and prevent crimes, promptly identify suspects, track their
movements and prevent threats, increasing the level of public safety. The use
of biometric technologies, facial recognition systems and analytical
algorithms in real time involves the processing of significant amounts of
personal information, which requires clear legal regulation and effective
control mechanisms.

In Ukraine, the legal framework for the protection of personal data is
defined by the Law "On the Protection of Personal Data"s, as well as
international instruments ratified by the state, in particular the Convention for
the Protection of Individuals with regard to Automatic Processing of Personal
Data (ETS No. 108). and the Additional Protocol thereto. However, modern
technological challenges associated with the integration of video surveillance
systems into a single information space require harmonization of national
legislation with European standards enshrined in the General Data Protection
Regulation (GDPR) (Ovcharenko, 2018).

In Ukraine, the protection of personal data in video monitoring systems
for public security must comply with the Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data® the
Additional Protocol to the Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data concerning supervisory

° TIpo 3aXMCT NEpCOHANbHUX AaHuX: 3akoH YKpainu Big 01.06.2010 Ne 2297-VI. URL:
https://zakon.rada.gov.ua/go/2297-17

¢ KoHBeHIlis Mpo 3aXHCT 0oci6 y 3B'A3Ky 3 aBTOMATH30BAaHOIO OOPOOKOIO MEPCOHATLHUX
nannx. CtpacOypr. 28.01.1981. URL: https://zakon.rada.gov.ua/laws/show/994 _326#Text
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authorities and transborder data flows’, the General Data Protection
Regulation (GDPR) adopted in the European Union?, as well as legislation in
the field of information protection. To implement the GDPR into the
legislation of Ukraine, the People's Deputies of Ukraine submitted a draft Law
of Ukraine "On the Protection of Personal Data" (Registration No. 8153) on
25.10.2022°.

The GDPR establishes fundamentally new rules for the processing of
personal data that have extraterritorial effect. This means that its provisions
apply not only to EU Member States, but also to entities operating in the EU
market or processing data of Union citizens. For Ukraine, which is actively
implementing digital services and integrating into the European space, the
implementation of GDPR norms is not only a matter of time, but also a
condition for ensuring competitiveness at the international level. According to
Article 3 of the Regulation, data processing within the framework of
monitoring the behavior of individuals located in the EU falls under its scope,
even if the controller or operator is located outside the Union (GDPR, 2016).

Public security video surveillance systems, especially those using
biometric technologies, pose increased risks of privacy breaches. The
collection, storage and analysis of video images that allow for the
identification of a person constitutes the processing of personal data within
the meaning of the GDPR. This requires compliance with the principles of
lawfulness, proportionality and data minimization, as well as ensuring the
rights of data subjects, including the right to access, rectify and delete
information. At the same time, Ukrainian legislation does not yet contain
comprehensive mechanisms for controlling the use of such technologies in the
field of public security, which creates legal gaps and risks of abuse.

Addressing the issue of personal data protection in video surveillance
systems requires a comprehensive approach. First, it is necessary to harmonize
national legislation with the provisions of the GDPR, including the
introduction of an independent supervisory authority to oversee compliance
with data processing rules. Second, it is necessary to provide for the
mandatory appointment of data protection specialists in state authorities and
private structures operating video surveillance systems. Third, it is important
to implement technical and organizational security measures, such as
encryption, anonymization and restriction of access to information. Finally, it
is necessary to establish effective sanctions for violations of personal data

7 JlomaTkoBHil mpoToKoa 10 KoHBEHIii Mpo 3aXHCT 0ci® y 3B'A3Ky 3 aBTOMATH30BaHOIO
00pOOKOI0 TMEPCOHATBHUX JTaHUX IIO0 OPTaHiB HATJSAY Ta TPAHCKOPJOHHHUX MOTOKIB JAHHX.
CrpacOypr. 08.11.2001. URL: https://zakon.rada.gov.ua/laws/show/994_363#Text.

8 3aranpuuit permament npo 3axuct Aanux (GDPR). URL: https://gdpr-text.com/uk/

°TIpo 3axXMCT MepCOHANbHMX NAHUX: MPOEKT 3akoHy Bim 25.10.2022. Ne 8153. URL:
https:/itd.rada.gov.ua/billinfo/Bills/Card/40707.

311



processing rules that meet European standards and provide a real preventive
effect!”.

The implementation of GDPR in Ukraine is of strategic importance not
only for the protection of citizens' rights, but also for the development of the
digital economy and integration into the European legal space. In the context
of developing a public security video monitoring system, this will allow
combining the effectiveness of law enforcement activities with privacy
guarantees, ensuring a balance between security and human rights, and
increasing public trust in state institutions.

On February 20, 2024, the Verkhovna Rada of Ukraine registered a draft
law “Pro yedynu systemu videomonitorynhu stanu publichnoi bezpeky” (On
a Unified System of Video Monitoring of the State of Public Security), which
proposes to introduce a unified all-Ukrainian video monitoring system using
citizens' personal data!!. The presented project was developed to ensure
national and state security, increase the general level of public safety and
order, ensure the safety of citizens' places of residence and stay by introducing
a unified video monitoring system of public safety on the basis of state
authorities and local governments in accordance with uniform functional and
technological standards, which will provide monitoring and contribute to the
prevention and elimination of possible threats, as well as control over the
elimination of the consequences of emergencies and offenses.

The draft law stipulates that state regulation of public relations in the field
of creating and implementing a unified system of video monitoring of the state
of public safety will be based on the following principles:

the rule of law;

legality;

respect and observance of human and citizen rights and freedoms;

openness and transparency;

continuity;

ensuring the security of individuals, society and the state when using
information and communication technologies;

respect for human dignity;

openness to democratic civil control.

In order for the future video monitoring system of Ukraine to work, the
draft Law provides for regulatory regulation in the following important areas:

10 Opuapenko $1.0. PernameHT 3aXHCTy MepCOHANBHUX AaHMX €BPOMEHCHKOTO COIO3Y
(GDPR) Ta MOXIHBICTH HOTO 3acTOCyBaHHsS Ha Teputopii Ykpainu. FOpuouunuii naykoeuil
enexkmponnuil xeypuain. 2018. Ne3. C.236-239. http://Isej.org.ua/3 2018/68.pdf

! TIpo eauHy cHCTeMy BiZ€OMOHITOPHHTY CTaHy MyOJiuHOi G€3MeKH: MPOeKT 3aKoHy Bif
20.02.2024 p. Ne 1103 1. URL: https://itd.rada.gov.ua/billlnfo/Bills/Card/43733
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— unified functional and technical requirements for the construction and
operation of video monitoring systems of the state of public safety at the
central, regional and local levels, departmental video monitoring systems of
enterprises, institutions, organizations (regardless of ownership forms) and
individuals installed in public places, the procedure for access to information,
as well as the composition of video data, metadata, analytical data, video
archives, and alarm signals generated by them;

— ensuring unified rules for information exchange at the state, regional and
local levels between entities of the unified system of video monitoring of the
state of public safety through a single information space, taking into account
the delimitation of access rights to information;

— ensuring the protection of information, including personal data, in video
monitoring systems of public security at the central, regional and local levels
and in departmental video monitoring systems of enterprises, institutions,
organizations (regardless of ownership forms) and individuals located in
public places. According to the authors of the bill, the implementation of a
unified system of video monitoring of the state of public safety corresponds
to and is based on such important regulatory legal acts as the Constitution of
Ukraine, the Civil Protection Code of Ukraine, the laws of Ukraine "Pro
natsionalnu bezpeku Ukrainy" (On National Security of Ukraine), "Pro
zakhyst informatsii v informatsiino — komunikatsiinykh systemakh" (On
Information Protection in Information and Communication Systems), "Pro
elektronni komunikatsii" (On Electronic Communications), "Pro krytychnu
infrastrukturu" (On Critical Infrastructure), "Pro obiekty pidvyshchenoi
nebezpeky" (On High-Danger Facilities), "Pro Natsionalnu politsiiu" (On the
National Police).

Indeed, the Decree of the President of Ukraine No. 273/2023 of May 11,
2023 approved "Kompleksnyi stratehichnyi plan reformuvannia orhaniv
pravoporiadku yak chastyny sektoru bezpeky i oborony Ukrainy na
2023-2027 roky" (the Comprehensive Strategic Plan for Reforming Law
Enforcement Agencies as Part of the Security and Defense Sector of Ukraine
for 2023-2027)!2. "Every element of the state system — law enforcement
agencies, first of all — must work so that people really feel safe and secure, so
that people really feel justice, so that it is guaranteed at the level of institutions,
at the level of everyday work of those by whom people judge the state. Trust
in the state, trust in the state are formed from trust in those who act on behalf
of the state. Law enforcement officers, the prosecutor's office system are key

12 TIpo KommekcHuil cTpaTeriunuii mmaH pedopMyBaHHS OpPraHiB MPaBOMOPAIKY K
YaCTHHU CeKTOpY Oe3meku i 00opoHu Ykpainu Ha 2023 — 2027 poku: YKa3 npe3uaeHTa YKpainu
Bix 11.05.2023 Ne273/2023. URL: https://www.president.gov.ua/documents/2732023-46733.
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in this. Of course, together with everyone else who works in the state
apparatus," the President of Ukraine emphasized">.

The document was jointly developed by an interagency group, which
included the heads of the Prosecutor General's Office, the Ministry of Internal
Affairs, the Ministry of Justice, the Security Service of Ukraine, the State
Border Guard Service, the State Customs Service, as well as representatives
of the Office of the President of Ukraine, the Cabinet of Ministers of Ukraine,
international experts from the Council of Europe Office in Ukraine, the
EUAM, the EU project "PRAVO-JUSTICE", the Law Enforcement Affairs
Department of the US Embassy in Ukraine, and the International
Development Law Organization (IDLO). The main goal of the developers of
the Plan was to put the person, his life, health, honor and dignity, rights and
interests protected by law at the center of attention of the law enforcement
sector, the security and defense sector. Every Ukrainian should be sure that he
lives in safety, has freedom and can count on the mechanisms of justice.

The plan identifies six strategic priorities that will allow modernizing the
security sector and bringing it into line with the standards that Ukraine must
achieve on its path to EU membership, including:

1. Effectiveness and efficiency of law enforcement agencies and the
prosecutor's office as an integral part of the security and defense sector, within
which they ensure the national security of Ukraine, including public safety
and order, and combat crime, taking into account strategic goals and in
accordance with the standards of human rights and fundamental freedoms,
including ensuring gender equality.

2. Consistent criminal policy, the priority of which is the prevention of
crime, the inevitability of liability, the protection of the individual, society and
the state from criminal offenses, and the protection of the interests of the
victim.

3. Efficiency of criminal proceedings in compliance with international
standards and the principle of the rule of law.

4. A result-oriented management system in accordance with established
priorities.

5. Comprehensive digital transformation.

6. Openness, transparency, accountability and independence.

13 Mpesunent Yxpainu cxsanus KoMrnexchuii cTpaTeriunmii mian pepopMyBaHHs OpraHiB
npasonopaaxy (12.05.2023). URL: https://www.gp.gov.ua/ua/posts/prezident-ukrayini-sxvaliv-
kompleksnii-strategicnii-plan-reformuvannya-organiv-pravoporyadku.
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2. The “Safe City” System — An Innovative Technological Solution

for Ensuring Security and Improving Law Enforcement Activities

According to the draft Law of Ukraine “On a Unified System of Video
Monitoring of the State of Public Security” (Registration No. 11031), video
monitoring is a continuous, systematic process of collecting and processing
data on the state of public security, carried out using technical means designed
to process information'4. This is a surveillance process implemented using
optoelectronic devices designed for visual control and automatic analysis'.
Video surveillance systems are widespread and widely used in various areas
of human life. To control the environment for the purpose of life safety, video
surveillance systems are currently widely used — a set of equipment and
software designed to monitor behavior, actions or information for the purpose
of collecting information, influence, management and coordination. Due to
automation and speed of work, the use of biometrics for face recognition, such
technologies are very useful in any field of human activity where it is
necessary to verify and confirm a person by his biometric characteristics. This
can be security, defense, migration processes, banking and monitoring, etc.
Moreover, it is impossible to give an exhaustive list of areas of application of
biometric technologies today, since the very idea of verifying and confirming
a person's identity is becoming more and more attractive and associated with
security.

The Safe City system «Bezpechne misto» in Ukraine is considered as a
comprehensive technological solution aimed at increasing the level of public
safety and the efficiency of law enforcement agencies. Its main goal is to
create a single integrated environment that provides operational monitoring of
the situation in settlements, rapid response to incidents and prevention of
offenses. The concept is based on the use of modern digital technologies,
including video surveillance systems, analytical platforms and data exchange
channels between various services. According to official sources, the Safe
City «Bezpechne misto» system involves installing a network of video
surveillance cameras in key locations — at transport hubs, in public places, on
streets and in residential areas. Video streams from these cameras are
transmitted to a single data processing center, where they are analyzed in real
time. This allows law enforcement agencies to respond promptly to violations
of public order, traffic incidents and other dangerous situations. In addition,
the system integrates with other information resources, which allows for the

14 TIpo eauHy cHCTeMy BiZI€OMOHITOPHHTY CTaHy MyOJiuHOi G€3MeKH: MPOeKT 3aKoHy Bif
20.02.2024. Ne 11031. URL: https://itd.rada.gov.ua/billlnfo/Bills/Card/43733.

15 Pypinceka B.M., [leatkos B.B. BineocnocTepexeHHs ;s cucTeM Oe3leKH: MOJIEN,
METOJIM Ta 3alpOoINOHOBaHi pileHHs. [HpopmMaTuka Ta MaTeMaTHYHI METOIU B MOJICTIOBAHHI.
2021. Tom 11, Ne 4. C.331-342. URL: http://immm.op.edu.ua/files/archive/
n4 vll 2021/2021_4(9).pdf
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formation of a comprehensive picture of city security and increases the
efficiency of management decisions'®.

An important aspect is the use of analytical tools that allow not only to
record events, but also to automatically classify them, identify suspicious
behavior and predict risks. This significantly expands the capabilities of law
enforcement agencies in preventing crimes and ensuring public order. The
system also facilitates interaction between different services — police, local
governments, emergency and utility services, which provides a
comprehensive approach to managing the security of the urban environment'”.

Additional confirmation of the system's effectiveness is its use in the
activities of state bodies, in particular the National Agency for Identification,
Tracing and Asset Management (APMA), which has received access to video
surveillance within the framework of the "Safe City". This allows for control
over objects under the agency's management and increases the transparency
and security of asset management processes'®.

The deployment of the Safe City system "Bezpechne misto" in Ukraine is
not only an example of the implementation of modern technologies in the field
of public safety, but also an important element of the digital transformation of
city management. This system forms a single information space that integrates
video surveillance, analytical services and channels of interaction between
law enforcement agencies, local governments and other services. Its
functioning provides operational monitoring, rapid response to incidents and
preventive control, which corresponds to the key principles of the Smart City
concept — the creation of a safe, technologically advanced and sustainable
urban environment.

In the scientific literature, the concept of "Smart City" is defined as an
innovative tool for sustainable urban development and post-war
reconstruction.

The concept of a smart city is a system in which city services are used in
the most optimal way and provide the greatest convenience to city residents.
This requires a close connection between smart city projects (street video
surveillance, public services, intelligent transport system and others) on a city
scale.

1 Cucrema «besneune MicTo» — iHHOBamiiHi pimenns, ski n6aroTh mpo Oesmexy. URL:
https://i-lug.gov.ua/news/sistema_%C2%ABbezpechne misto%C2%BB_-
_innovacijni_rishennja_jaki_dbajut_pro_bezpeku.

17 Besneka B MicTi. Byuunuit Bineonariaa. URL: https://360view.com.ua/bezpechne-misto/

18 APMA OTPHUMAJIO IOCTYI JI0 CHUCTEM BiieocriocTepeskeHHs «besneune Micto»

21.12.2022.  URL:  https://arma.gov.ua/news/typical/arma-otrimalo-dostup-do-sistem-
videosposterejennya-bezpechne-misto.

! Besneka B micti. Bymuunuii Bimeomarnsa. URL: https://360view.com.ua/bezpechne-
misto/.
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Smart city technologies will improve key indicators in all major areas:
medicine and health of citizens, security, cost of living, employment of the
population, social ties, environmental protection.

Street video surveillance is a software and hardware complex that provides
full monitoring of all open spaces in any climatic conditions and is designed
to prevent, prevent and respond to offenses. The tasks of outdoor video
surveillance include not only monitoring the perimeter of the protected object,
but also the approaches to it: fences, parking lots, etc.

Most often, the installation of a street video surveillance system is used at
the following facilities:

— car parks;

— gas stations;

— industrial zones;

— warehouses;

— parking lots at large shopping centers;

— schools;

— train stations and airports, etc.

When forming an outdoor video surveillance kit, the architectural and
terrain features are first of all taken into account. In addition to quite obvious
factors, such as the possibility of fixing cameras at selected viewing points
and the absence of objects in the frame that cover significant parts of the scene,
it is necessary to foresee the influence of regular natural phenomena. For
example, the angle of incidence of sunlight (depending on the season and time
of day) — to avoid lighting up the video image; or the presence of windows,
mirrored windows, water surfaces in the frame, which can create blinding
brightness for a camera operating in IR mode.

To organize street video surveillance in low light conditions (in night
mode), as a rule, additional lighting is used with spotlights of the visible
spectrum of lighting or with the help of infrared illumination. The choice
between them depends on the characteristics of the protected object. Lights
operating in the visible spectrum usually have a higher power consumption
and may not meet the requirements of urban infrastructure (violate the
decorative lighting complex, interfere with the owners of residential
premises). However, in some cases, such lighting is necessary. For example,
for facial identification, which is practically impossible when a security
camera operates in infrared mode. Built-in IR illumination does not always
have a sufficient range for effective video surveillance on the street.
Therefore, systems with additional IR spotlights are often used for external
surveillance objects. When installing such a street surveillance system, it is
necessary to take into account that the direction and angle of the infrared
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illumination must coincide with the viewing angle and direction of the video
camera.

The distance of the viewing points from the video camera can not only
increase the cost of the outdoor video surveillance system by including
additional repeaters and video signal amplifiers, but also directly affects the
number of wires that need to be protected from the effects of an aggressive
environment. Lightning protection of outdoor video surveillance cameras.
Lightning protection devices are designed to ensure uninterrupted operation
of the equipment in adverse weather conditions, in particular, to protect the
elements of the video surveillance system from damage by powerful
electromagnetic interference created by lightning discharges. To protect the
external elements of the outdoor surveillance system from lightning strikes,
as a rule, special canopies or lightning rods are used. However, if one of the
parts is struck by lightning (or its breakdown due to adverse environmental
conditions), all equipment is at risk: video recorder, video server computer,
cameras, power supplies, surveillance station (control station).

Outdoor video surveillance camera. When organizing outdoor video
surveillance systems, the volume and power of the video recorder are selected
based on the number of connected video cameras, their resolution and the
required video recording mode; and the type of cameras — depending on the
goals of video surveillance and the operator's distance from the protected area.

Design of outdoor video cameras. Structurally, outdoor video cameras are
no different from conventional security cameras. They can also be analog or
digital, housingless (for installation in a thermal housing) or have different
housings with a high protection class, use a rotating mechanism or a "fisheye"
lens to cover a larger scene. It is necessary that the electronics have protection
from external influences. The most popular when installing video surveillance
systems, thanks to their streamlined housing, are dome cameras and bullet-
type video cameras (external video surveillance cameras that have a
cylindrical shape and are equipped with a sun visor). However, an outdoor
video camera is the main constituent element of the system and its selection
requires the greatest attention. First of all, outdoor surveillance cameras differ
from conventional video cameras in the protection of electronics from
moisture, dust, and mechanical damage. As a rule, the housings of such video
cameras have a certain degree of IP and / or IK protection.

Operating temperature range. Video surveillance cameras have quite
sensitive electronics, so to install a video camera outdoors, it must be
protected from sudden temperature changes and be able to operate at very low
or very high temperatures.

An outdoor surveillance camera can be a complete “all-in-one” solution
and have a package that is suitable for working outdoors in a wide temperature
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range and in various adverse environmental conditions. For outdoor video
surveillance, you can also use a standard video camera by placing it in a
thermal housing. The choice between an outdoor “all-in-one” camera and
installing equipment in a thermal housing is usually determined by individual
requirements for the characteristics of the video surveillance system for the
object. An “all-in-one” outdoor video camera is much easier to install and
configure, because it is a set of equipment balanced in functionality and
technical characteristics. When installing in a thermal housing, you should
select not only the video camera, but also the heating, ventilation modules,
etc. —work out the connection diagrams, calculate the power consumption (for
connection to the power source). However, this approach allows you to get
equipment for street video surveillance with non-standard characteristics. For
example: increase the sensitivity of the video camera or the backlight range,
create a camera for video surveillance of street objects in conditions of
extremely high or extremely low temperatures.

The concept of a smart city involves the integration of digital technologies
into all areas of urban life, including security, transport, energy, municipal
infrastructure and resource management. As noted by V.G. Olyukha, the
practical implementation of this concept in Ukraine requires regulatory
regulation, since it has not yet been enshrined at the law level. Existing by-
laws, in particular the Concept of Development of the Digital Economy and
Society of Ukraine for 2018-2020, are declarative in nature and do not contain
specific implementation mechanisms. Therefore, the key task is to develop
urban conceptual Smart City projects that take into account local needs,
sources of funding and the possibility of creating clusters with the
participation of municipal enterprises, private business and scientific
institutions (Olyukha, 2024)2°.

The relationship between the Safe City system and the Smart City concept
lies in the common goal of forming a digital urban space that ensures the
integration of data and services to improve management efficiency and
security. The use of analytical platforms, artificial intelligence and network
technologies in the Safe City "Bezpechne misto" system complies with
international standards for urban infrastructure management (ISO 37120, ISO
37101), which are recommended for implementation within the framework of
digital transformation. This approach is consistent with the Decree of the
President of Ukraine No. 722/2019 "Pro Tsili staloho rozvytku Ukrainy na
period do 2030 roku" (On the Sustainable Development Goals of Ukraine for

2 Omoxa B.I'. IpaBoBi ocHoBH peanizanii kormenii «Smart City» B Ykpaisi. Ananimuuno-
nopisusnvrne  npasosnaecmso. 2024, C.339-344.  URL: https://doi.org/10.24144/2788-
6018.2024.06.55. URL: https://app-journal.in.ua/wp-content/uploads/2024/12/57.pdf
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the period up to 2030), where the development of cities on the basis of
sustainability is identified as a priority of state policy?!.

As part of the project "Bezpechne misto", the municipal enterprise
Informatika has implemented a new analytical module for video surveillance
(Kyiv Smart Safe City??). The unique module allows you to search for
criminals not only thanks to specialized facial recognition cameras. It captures
images from any camera installed within the network and compares them with
the existing database of offenders. If the system detects a similarity, the
operator immediately receives an alarm signal. Thus, law enforcement officers
will be able to track dangerous criminals faster. The new analytical module
for facial recognition includes an analytical system and a database consisting
of a list of wanted people.

The effectiveness of the implementation of the Smart Safe City
"Bezpechne misto" system can be somewhat concluded by analyzing the
indicators of street crime in Ukraine. Thus, in recent years, during the gradual
implementation of the project (during 2017-2019), the level of crimes
committed on the streets has sharply decreased. For comparison: if in 2013
there were 66,971 criminal offenses committed on the streets, in 2014 —
66,255,1in 2015 - 61,718, in 2016 — 62,064, then in 2017 the number of such
offenses was 45,707, in 2018 — 42,465, and in 2019 — 38,139 criminal
offenses®.

In Ukraine, the Smart City project is actively used in the cities of Kyiv,
Kharkiv, Lviv, Dnipro, Vinnytsia, Mariupol, Chernihiv, etc. A special type of
such project is “Smart Safe City” — a new generation information and
analytical program that recognizes potential dangers, analyzes the situation in
real time, and transmits already processed data on detected threats of a
terrorist, criminal, and man-made nature in places of mass stay of citizens, at
critical infrastructure facilities, transport interchanges, and to emergency
service operators for a quick response to emergencies.

Thus, the Smart Safe City "Bezpechne misto" system is not only a
technological solution for increasing public safety, but also an important
component of Ukraine's digital transformation strategy. Its integration into the
broader Smart City ecosystem creates the prerequisites for the comprehensive

2! Tpo Lini cramoro po3sutky Ykpainu Ha nepion 1o 2030 poky : Va3 [Ipesunenta Yipainu
Bix 30.09.2019 Ne 722/2019. URL: https://zakon.rada.gov.ua/laws/show/722/2019#Text.

2V pamkax npoekTy «BesneuHe MicTO» 3allylleHO HOBMiIl aHANITHIHUHA MOIyIb
BiJICOCTIOCTEPEKEHH, IO MPUCKOPHUTH MoIryk npaBonopyurHukiB. URL: https://kyivcity.gov.ua/
news/u_ramkakh proektu bezpechne misto zapuscheno noviy analitichniy modul videospos
terezhennya_scho_priskorit_poshuk_pravoporushnikiv/.

2 3MeHIIEHHs MOXIMBOCTEH BUMHEHHS 3J0YMHIB: CTpATEriuHMii Miaxin: MoHorpadis / 3a
3ar. pex. B. B. Tominu. — Xapkis: IlpaBo, 2020. — C.191. URL: https://ivpz.kh.ua/wp-
content/uploads/2021/09//mMono_Ctparterisi-3MeHIIeHHI-MOXMBOCTE. pdf.
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development of urban areas, ensuring transparency of management, and
implementing European standards of sustainable development.

3. Implementation of foreign experience of legal regulation

of video monitoring systems in the law-making activity of Ukraine

Singapore is one of the safest cities in the world, largely due to the
effective use of the PolCam police camera system, integrated into the
Singapore Police Force (SPF). Introduced in 2012, the system has become a
key tool in combating crime, contributing to the resolution of over
5,000 criminal cases and significantly reducing the time it takes to investigate,
with some cases being concluded within hours of a complaint being filed. In
2016, the network was expanded as part of the PolCam 2.0 project, which
included the installation of over 90,000 cameras in residential areas,
commercial areas, multi-storey car parks and transport hubs. As of 2025, the
country will have over 90,000 police cameras covering residential areas,
transport hubs, public spaces and commercial areas, with a planned expansion
to 200,000 cameras in the 2030s%*.

Singapore’s experience in implementing public video surveillance systems
is a prime example of a centralized, technology-intensive, and strategically
sound model for ensuring public safety. Unlike many countries where video
surveillance is viewed primarily as an auxiliary technical tool for law
enforcement, in Singapore it is integrated into the national digital development
policy and is actually an element of the modernization of the state
administration mechanism. The central place in this model is occupied by the
Police Cameras (PolCam) system, which operates under the auspices of the
Singapore Police Force and is part of the large-scale state program Smart
Nation.

Traditional investigative methods, such as interviewing victims and
witnesses, remain important, but PolCam has significantly expanded the
capabilities of the police?. The system provides identification of the location
and behavior of suspects, the use of video footage as evidence in legal
proceedings, crime prevention through strategic camera placement, rapid
response to incidents through real-time monitoring, traffic control and traffic
flow management. During the COVID-19 pandemic, the system was used to
monitor compliance with social distancing and mask wearing.

2% State of Surveillance. Singapore’s Smart Nation: Privacy and Surveillance. URL:
https://stateofsurveillance.org/articles/government/singapore-smart-nation-privacy-surveillance/

2 Public Surveillance. An outline of Singapore's extensive CCTV network and its role in
maintaining  security. URL:  https://citiesinsider.com/country/singapore/singapore/public-
surveillance/
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The system is funded by the government, so there are no direct costs for
citizens and visitors. Indirect costs are associated with fines for violations, for
example, littering is punishable by a fine of 300 to 1,000 SGD, and smoking
in prohibited areas is punishable by up to 1,000 SGD. Video footage is used
as evidence in criminal proceedings, and the data is stored for a limited time
if not needed for investigations. While most citizens perceive the system as a
necessary security measure, it may seem excessive to visitors from
jurisdictions with stricter privacy standards. The government emphasizes the
responsible use of technology.

Singapore’s public surveillance system is part of the country’s Smart
Nation program, which involves using digital technologies to improve
governance. The cameras are equipped with facial recognition, license plate
recognition, and artificial intelligence algorithms to analyze behavior. An
important element is the integration with smart lighting fixtures (LAMPP),
equipped with sensors to collect environmental and safety data, as well as
video surveillance systems in public transport. The government guarantees
that data is protected, used only for authorized purposes, with strict protocols
to prevent misuse.

Video surveillance in Singapore was not introduced piecemeal or
situationally in response to the increase in crime, but as a tool for
implementing a long-term strategy for the digitalization of the state. It is in
this context that the legal significance of the PolCam system goes beyond the
narrow regulation of police powers and acquires the character of strategic
legitimation through state-level program documents. The Smart Nation
program, launched in 2014, laid the conceptual framework for the permissible
use of digital technologies in the public sphere and created the basis for further
normative development?®,

The materials related to Smart Nation1.0 explicitly state that this strategy
was aimed at using digital technologies to transform social processes and
public administration. Thus, the official description of the program
emphasizes: “Smart Nation 1.0 was developed to to help Singapore ride the
wave of change and leverage digital technologies to transform domains like
health, transport, education, finance, infrastructure, and the environment”.
Within the framework of this strategy, four interrelated areas of digital
development have been identified, each of which has direct significance for
the legal legitimization of public video monitoring systems.

26 Smart Nation 2.0 Vision to Ensure a Thriving Digital Future for All [Enexrponnuii pecypc] :
press release / Ministry of Digital Development and Information (Singapore). Singapore, 2024. URL:
https://www.sgpc.gov.sg/api/file/getfile/1%20Smart%20Nation%202%20Press%20Release FINAL.p
df?path=/sgpcmedia/media_releases/mddi-ced/press_release/P-20241001-
1/attachment/1%20Smart%20Nation%6202%20Press%20Release_FINAL.pdf
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In particular, the direction of Digital Government is formulated as
"building a government that is digital to the core and serves with a heart, by
designing services that are seamless, personalized and inclusive"?’. This
provision is of fundamental legislative importance, as it recognizes digital
tools as not auxiliary, but organic elements of the activities of state authorities,
including law enforcement agencies. In this context, PolCam is positioned as
a digital security management tool that contributes to a more effective and
prompt response to offenses.

B At the same time, the Digital Security direction, which is defined as
“strengthening Singapore’s cybersecurity efforts, so that the increasing
number of services and transactions that take place online are secure and
resilient”, expands the traditional understanding of security and actually
combines the physical and digital spaces into a single sphere of state
protection. Although the formulation focuses on cybersecurity, in the practice
of implementing Smart Nation it has been interpreted more broadly — as a
justification for the need for comprehensive monitoring of urban space,
including through a network of police cameras.

No less important is the Digital Society direction, which involves
“fostering a society where Singaporeans are ready to embrace the digital world
through efforts to improve digital access, digital literacy and digital adoption”.
It is through this component that the social legitimization of mass video
surveillance is ensured, because the population is involved in digital processes
and perceives video monitoring as part of the normal urban environment, and
not as an exceptional measure of control. Thus, legal regulation is based not
only on formal norms, but also on the formed digital culture of society.

This model was further developed with the adoption of the Smart Nation
2.0 concept in 2024, which was a response to the growing role of digital
technologies in everyday life and at the same time to the intensification of
public debates on privacy and the limits of state intervention. The Smart
Nation 2.0 Report explicitly states: “In Smart Nation 1.0 we focused on
building up capabilities and encouraging the use of technology. Under Smart
Nation 2.0, we will sharpen our focus on using technology more effectively
to transform our future and shape our nation together”?®. This means a
transition from infrastructural logic to value-normative logic.

The strategic directions of Smart Nation2.0 are formulated through three
key goals — Trust, Growth and Community®. In particular, Trust is defined as

27 Smart Nation Singapore. Smart Nation 1.0 — Our Vision. Odiuiiinuii Be6caiit Ypsmy
Cinranypy. URL: https:/www.smartnation.gov.sg/about/our-vision/sn1/

* Ministry of Digital Development and Information (Singapore). Smart Nation 2.0 Report.
2024. URL: https:/file.go.gov.sg/smartnation2-report.pdf

2 Ministry of Digital Development and Information (Singapore). Smart Nation 2.0 Report.
2024. URL: https:/file.go.gov.sg/smartnation2-report.pdf
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follows: “Trust, because Singaporeans must be able to go online with
confidence, knowing that their wellbeing is not compromised”. In a legislative
dimension, this means that the state assumes responsibility for the safe use of
technologies, including video monitoring systems, and thereby legitimizes
their use even under conditions of restrictions on certain aspects of privacy.

The Community goal is formulated as “community, because we must use
technology to unify, not divide”. In the context of PolCam, this allows us to
consider video surveillance as a tool for protecting the common interests of
the community, where public safety is a collective good. This approach
reduces the weight of individual objections to video surveillance, as it is
presented as a means of maintaining social stability.

Finally, the Growth goal is defined as “because technology must empower
our people and businesses to reach their full potential.” In legal terms, this
allows the costs of PolCam infrastructure development to be included in
economic development measures without requiring separate special
legitimation through detailed legislative regulation.

Thus, Singapore is one example of a centralized and technology-intensive
model of public video surveillance, implemented within the framework of the
government's Smart Nation program®®. The main tool of law enforcement
video monitoring is the PolCam system (Police Cameras), deployed by the
Singapore Police Force. A fundamental feature is that video monitoring in
Singapore is considered not only as a technical measure, but as an instrument
of state policy to ensure public safety, which directly affects lawmaking
activity. The PolCam system in Singapore is legitimized not so much through
a special law, but through a combination of strategic documents,
administrative practice and public consensus. This approach largely explains
why law enforcement agencies are partially excluded from the direct action of
the Personal Data Protection Act, operating on the basis of special public-
legal regimes>!.

Singapore's experience demonstrates that a comprehensive approach to
implementing video surveillance systems, which combines technological
innovations, legal mechanisms and social responsibility, is an effective tool
for ensuring law and order. Its effectiveness is confirmed by the low level of
crime and high safety standards. For Ukraine, this experience is relevant given
the need to increase the effectiveness of law enforcement activities in the

3% Smart Nation 2.0 Vision to Ensure a Thriving Digital Future for All [Enexrponsuii pecypc] :
press release / Ministry of Digital Development and Information (Singapore). Singapore, 2024. URL:
https://www.sgpc.gov.sg/api/file/getfile/1%20Smart%20Nation%202%20Press%20Release FINAL.p
df?path=/sgpcmedia/media_releases/mddi-ced/press_release/P-20241001-
1/attachment/1%20Smart%20Nation%202%20Press%20Release FINAL.pdf

31 Personal Data Protection Act 2012 (Singapore). Singapore Statutes Online. URL:
https://sso.agc.gov.sg/Act/PDPA2012
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context of urbanization and increasing threats to public safety. The
implementation of similar systems can contribute to a prompt response to
offenses, reduce the level of crime and increase citizens' trust in law
enforcement agencies.

Adapting the Singapore model in Ukraine requires taking into account a
number of factors. First, it is necessary to ensure an appropriate regulatory
framework that will regulate the use of video surveillance technologies and
the protection of personal data. Second, it is necessary to develop financing
mechanisms that may include state and municipal budgets, as well as
partnerships with the private sector. Third, it is important to take into account
socio-cultural characteristics and the level of readiness of society to accept a
mass surveillance system. Finally, transparency and control over the use of
data should be ensured in order to avoid risks of abuse and human rights
violations.

The forecast for the development of such systems in Ukraine until 2030
indicates significant prospects®?. It is expected that by 2025-2027, the
network of cameras in cities with a population of over a million will be
expanded and pilot projects using artificial intelligence algorithms for video
analytics will be implemented. In the period from 2028 to 2030, it is predicted
that video surveillance systems will be fully integrated with the Safe City
platforms and information resources of the Ministry of Internal Affairs,
predictive analytics will be introduced to prevent crimes, and biometric
technologies will be used in transport and public places. The mass
implementation of 5G and the development of IoT will allow real-time video
transmission from thousands of cameras without delays, and cloud services
will become the basis for processing large data sets. It is expected that by
2030, 90% of large cities in Ukraine will be equipped with intelligent cameras
with Al analytics functions, and the crime rate in cities will decrease by
15-20% thanks to preventive technologies. At the same time, key challenges
will remain financing, cybersecurity, and the development of clear rules for
the protection of personal data.

Thus, Singapore's experience can serve as a guide for Ukraine in shaping
a modern security concept based on the integration of intelligent video
monitoring systems into law enforcement activities. Its implementation
requires a comprehensive approach that combines technological solutions,
legal guarantees, and public consensus, which will allow achieving high
standards of security and law and order.

32 Police surveillance system using video analytics to detect targets wins Home Team
Achievement Award. Oct 28, 2021. URL:https://www.straitstimes.com/singapore/
community/police-surveillance-system-using-video-analytics-to-detect-targets-wins-home
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CONCLUSIONS

The implementation of intelligent video monitoring systems is a key factor
in increasing the effectiveness of law enforcement and ensuring public safety.
Ukraine should focus on the experience of high-tech countries, adapting it to
its own legal and social realities. This requires a comprehensive approach that
combines technological solutions, legal guarantees and public consensus.

In Ukraine, the protection of personal data in video monitoring systems
for public security must comply with the Convention for the Protection of
Individuals with regard to Automatic Processing of Personal Data, the
Additional Protocol to the Convention for the Protection of Individuals with
regard to Automatic Processing of Personal Data by Supervisory Authorities
and Transborder Data Flows, the General Data Protection Regulation (GDPR)
adopted in the European Union, as well as legislation in the field of
information protection. We fully support the importance of adopting the Law
of Ukraine "Pro yedynu systemu videomonitorynhu stanu publichnoi
bezpeky" (On a Unified System of Video Monitoring for Public Security). The
introduction of comprehensive security monitoring systems will significantly
increase the effectiveness of prevention, in particular of corruption offenses,
ensuring more reliable protection of citizens and society as a whole. There is
a need to implement the General Data Protection Regulation (GDPR) into the
legislation of Ukraine.

The conducted research allows us to conclude that the use of digital
technologies and systems will expand the possibilities of timely notification
of law enforcement officers about offenses, search and identification of
criminals, and optimize the process of investigating criminal offenses. In the
case of implementing a video monitoring system for security, modern video
surveillance technologies, integrated with analytical algorithms and artificial
intelligence, are capable in real time:

— recognize threats and help law enforcement officers prevent crimes;

— promote effective investigation of offenses;

— reduce the human factor in security issues, which minimizes corruption
risks;

— improve coordination between law enforcement agencies;

— serve as an element of rapid response to emergencies.

Singapore’s experience in the field of implementing public video
monitoring systems is positive for Ukraine. For Ukraine, this experience is
important primarily in the methodological aspect, since effective legal
regulation of video monitoring systems is impossible without harmonizing
legislation with strategic documents of state development. At the same time,
direct transfer of the Singapore model is unacceptable in view of European
standards for the protection of human rights and the requirements of the
European Convention on Human Rights. This necessitates the formation of a
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new paradigm of legal regulation of security in Ukraine, in which the
implementation of digital surveillance systems should be accompanied by a
clear legislative definition of their goals, limits and guarantees of judicial and
public control. It is the combination of strategic vision, technological
capabilities and legal norms that can ensure the legitimacy and effectiveness
of such systems in modern conditions of state-building.

SUMMARY

The article is devoted to the study of the possibilities of using intelligent
video monitoring technologies in the activities of law enforcement agencies
of Ukraine. The relevance of implementing video monitoring systems in law
enforcement activities of Ukraine is considered, taking into account the
experience of high-tech countries. The need to create comprehensive public
security systems is substantiated, the role of digital transformation and
international standards in the formation of a modern concept of security is
determined. The importance of harmonizing national legislation with
European standards and integrating innovative technologies into the activities
of law enforcement agencies is emphasized. Based on the analysis of the
axiological aspects of the implementation of information technologies and
security systems in law enforcement activities in leading countries of the
world, examples of implementation, and the results of specialized scientific
research in this area, the conclusion is made that the implementation of
comprehensive security monitoring systems will significantly increase the
effectiveness of prevention, in particular, of corruption offenses, ensuring
more reliable protection of citizens and society as a whole. There is a need to
implement the General Data Protection Regulation (GDPR) into the
legislation of Ukraine.

Keywords technologization, video monitoring, digitalization, innovation,
artificial intelligence, law enforcement, martial law.
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IIPABOTBOPYI IOBHOBAKEHH OPI'AHIB
JAEPKABHOI BJIAIA TA CUCTEMA JUKEPEJI IPABA
YKPAIHU: OCHOBHI ACIIEKTH B3A€MO3B’SI3KY

IMapxomenko H. M., Tapaxouunu T. L.

BCTYII

Hanexue npaBoBe 3a0e3medeHHs QYHKIIIOHYBaHHS IEPKaBHU JOCATAETHCS
3a JIOTIOMOToi0 OaraThox 3aco0iB, cepel SKWX BH3HAYaIbHE MiCIe MOcimae
e(eKTUBHAa CHCTEMa MPaBOBHX aKTiB — JDKepesl mpaBa, IO 37aTHi
3ICHIOBATH YIIOPSAKOBYIOUHI BIUIMB Ha CyCIIbHI BiTHOCHHY Ta BU3HAHHS
1 3aKpimuieHHs1 Ha piBHI OCHOBHOTO 3aKOHY NPUHIUITY PO3IOLTY AEpiKaBHOT
Bianu. [Tpu nmpoMy croci® oprasizailii OpraHiB JepKaBHOI BIAJAH Ta 3MICT 1
oOcsr iX HOPMOTBOPYMX IIOBHOBa)KEHb O€3MOCEPEIHBO BIUIMBAE Ha
BHU3HAYCHHS GPOpM 00’ €KTHBAIIIT 3araIbHOOOOB ’ I3KOBHX MTPABUJI MOBEIIHKH —
HOpPM TIpaBa, iX IOPHAWYHY CHJIy Ta XapakTep BIUIMBY Ha CYCILIbHI
BiTHOCHHH, ()OPMYBaHHS Ta (PYHKLIOHYBaHHS IIPABOBOI CHCTEMH 3aranoM. B
CBOIO 4Yepry, KOMIETCHIIISl OpTaHiB AEp>KaBHOI BJaaW, BU3HAYCHA 3TiIHO 3
MIPUHIUIIOM 1 pO3MIOIiTy Ha 3aKOHOJaBYY, BUKOHABUY Ta CyJJOBY, llependoavae
3MiACHEHHS HOPMOTBOPUOi MisSUTBHOCTI Ta (popMye B Takuil crocid cucremMy
JDKepell TpaBa, 3aBASKA OCOOJHMBUM BIIACTHBOCTSM SIKUX CTBOPIOETHCS
cUcTeMa CTPUMYBaHb 1 IPOTUBAT MO0 3AIICHEHHS Aep)KaBHOI Biaaau. Tomy
PO3MeXyBaHHS MOBHOBaXXEHb MIXK 3aKOHOJIaBYOI0, BAKOHABYOIO Ta CY/I0BOIO
riIkaMM BiaJy BU3HAYae, sIKi MPABOBI aKTH BU3HAIOTHCS JDKEpEIaMH NpaBa,
SKMM € IOPSIOK IX TNPHUHHSATTS Ta IOPUAMYHA CHJIA. 3aBISKH I[OMY
3abe3neduyeThesi CTabLIBHICT Ta NependavyBaHiCTh IPABOBOIO PO3BUTKY Ta
IIPaBOYTIOPSAKOBYIOUOTO BILIMBY, IiSUIBHICTH AEp>KaBHOI BIIaM B MeEXax,
BH3Ha4YeHUX B KOHCTHUTYIII, JIETITUMHICTD i €EKTHBHICTh CHCTEMH JIKEPeEI
npasa.

HeaOuskuii BIUIMB Ha PO3BUTOK JDKEpEN TpaBa MalOTh i TPHUBaIodi B
VYkpaini pedopMmu, TOB’s3aHI 3 YIOCKOHAJICHHSAM MeEXaHI3My JIepiKaBH,
3a0e3neueHHssM TpaB i CBOOOA TPOMAJSH, peaji3amiclo MPHHIUITY
BEPXOBEHCTBA TIpaBa y BHYTpPIMIHIN Ta 30BHIIHIA HOMiTHII. 3a TaKUX
00CTaBMH KOHCTHUTYIIMHWH NPUHIWI TOAITY BJIAAH B IMiACYMKY Mae
3a0e3neYnTH HOPMATUBHY W IHCTHTYLIHHY BH3HAYEHICTh Ta CTaOUIBHICTD ¥
cepi HOPMOTBOPHUOi MiSUTHHOCTI, €PEKTUBHOCTI TIPABOBOTO PETYJTIOBAHHS .

! Mapxomenko Haramis. (2025). KoHcTuTyilHYIE IPUHITA PO3MOALTY AepKaBHOT BIAIU K
ocHOBa (opMyBaHHS CHCTEMH JDKEpPeN HAallilOHAJNbHOIO IpaBa. YKPAiHCBKUH YacCOMHC
koHcTUTyLiHHOTO mpasa. Ne3(36). C. 30. DOI: https://doi.org/10.30970/jcl.3.2025.3
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1. IIpaBoTBOpYi NOBHOBAKEHHS OPraHiB Aep:kaBHOI BIaH
Ta pe3yJIbTATH iX peasizamii

BignmoBimHo 1o Koncturynii VYkpaiHM BHXIZHOIO TIO3WILE0 IS
(¢opMyBaHHS CHCTEMH JDKepen TpaBa € 3akpimieHHs y Crarri 6
KoncTuTynii npuHIMITY po3MOIiUTy BIaIH, 3TiTHO 3 SKUM JepiKaBHA Blana B
VYxpaiHi 31iHCHIOETECS Ha 3acajax il MOaUTy Ha 3aKOHOJABYY, BUKOHABUY Ta
cynoBy. Opranu 3aKOHOJAaB4Oi, BUKOHABUOI Ta CYJOBOi BJIaaX 3AiHCHIOIOTH
CBOi TOBHOB&KEHHS Y BCTaHOBIEHHMX Uiclo KoHcTHTyLi€lo Mexax i
BiJINIOBIJTHO /IO 3aKOHIB YKpaiHu.

TakuM 4MHOM JOKTPHHA TOALITY BIIAAU CTOCYETHCS B3a€EMOBIHOCHH MiX
TpbOMa OpraHaMy BJaJH, a caMe: 3aKOHO/IaBUY0l0, BUKOHABYOIO Ta CY/I0BOIO
Bnanow. JlokrpuHa MoHTeck'e — 11e He mpocTo "Mi*™, BOHA TakoX Hece
ICTHHY, ajle B TOMY CEHCi, [0 KOXKEH OpraH ypsay IOBHHEH 3AiHCHIOBATH
CBOIO BJIay 3a MPUHIUTIOM" CTPUMYBaHb i IPOTUBAr", Mo 03Hadae Toi (akr,
110 JKOJICH 3 OpTaHiB BIIaI{ HE MOBUHEH y3ypIlyBaTH OCHOBHI (PYHKIIT iHIITIX
opramis?.

BriM chOTOAHI MO BIagM dYacTille MPOIOHYEThCS SAK CIOCIO
CTHMYJIFOBaHHS CHCTEMH CTPUMYBAHb 1 IPOTHBAT, HEOOX1THHUX /I XOPOILIOTO
ypsiayBanus. Y Crnomyuenux lllTatax Ta iHIIMX NPE3UICHTCHKUX CUCTEMax
CYBOpHIi 1O 4acTo € (PyHIAMEHTAILHUM KOHCTUTYLIHHUM MPHHIMIIOM.
Onnak y Crnonydernomy KoposiBCTBI Ta IHIIMX FOPUCAMKINSX 3arajibHOTO
npaBa Teopis MOAUTY KOPHCTYETHCS HA0AraTto MEHIION IMOMYJLIpHICTIO. Y
BenukobpuTanii 0CHOBHI 0(hiCH Ta YCTAHOBH €BOJIFOIIIOHYBAJIH, 00 JOCATTH
OamaHCcy MK KOpPOHOKO (2 OCTaHHIM YacoM 1 ypsaoM) 1 HapiIaMeHTOM.
Cuctema Haramgye OamaHc Biamu Oinblne, HiX (HOPMANBHUA TOIIIT TPHOX
rinoK’.

[HIMMME ctoBaMu y OYKBaIbHOMY CEHC1 MPUHIIUIT HOAITY BJIaJH HE MOXKE
OyTH 3acTOCOBaHHH B OyAb-iKOMY CydacHOMY ypsni: BemmkoOpwuraHii,
CIIA, ®pannii, [aaii abo ABctpaiii. Ane e He 03HAYae, OO0 MPUHIIAIT HE
Ma€ aKTyanbHOCTi. Bliaga — 1ie oprasiuna eguicTs. II He MoxkHa po3ainuTH Ha
BOJIOHENIPOHUKHI Bijciku. Icropis noBomuth ueit dakr. [Ipy moBHOMY
PO3MOJI BIaAM ypsiji HE MOXE MpAIfOBAaTH 3JIar0JHKEHO 1 e(EeKTHBHO.
[TnaBHe yrpaBiiHHS ypsIOM MOXIIMBE JIMIIE IIUISXOM CHIBIIPaLli Ta B3a€EMHOT
amanTanii BCix Tpeox opramiB Bmaau®. TOMy HEMOXKIMBO KIAaCH(iKyBaTH
¢yHKIii BCiX TPHOX TIIOK BIAAM Ha MaTeMaTHW4HIN OCHOBi. bimemie Toro

2 Tej Bahadur Singh Principle of separation of powers and concentration of authority. J.T.R.1.
JOURNAL - Second Year, Issue 4 & 5. Year . March, 1996. P. 1.

3 The Separation of Powers Standard Note: SN/PC/06053 Last updated: 15 August Author:
Richard Benwell and Oonagh Gay Section Parliament and Constitution Centre. P.1.

4 Tej Bahadur Singh Principle of separation of powers and concentration of authority. J.T.R.I.
JOURNAL — Second Year, Issue 4 & 5. Year . March, 1996. P.11.
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CITiTyBaHHS JKOPCTKiM KOHIENIl Moaury BiIagu 3poOuino O ypsayBaHHS
HEMOMKIIMBUAM®.

B Vxpaini 3milficHeHHS nep)kaBHOI BIagW Ha 3acajgax il IOAUTY Ha
3aKOHOJIaBUy, BHKOHAaBUy Ta CYIOBY O3HA4a€, MEpeaycCiM, CaMocCTiiHe
BUKOHAHHSA KOXXHHMM OpraHOM JepXaBHOI BIagd CBOiX (yHKIIA i
MIOBHOBa)kKeHb. Lle He BUKITOUae B3a€MOIi1 OpTaHiB AEPKaBHOI BIaaH, B TOMY
4uCI HaJaHHS HeoOXimHOI iH(opMaIlil, y4acTh Y MiATOTOBI 200 PO3TIISIi
MeBHOro0 NUTaHHA Tomo. OJHaK Taka B3aEMOAis Mae 3AIHCHIOBATHCS 3
ypaxyBaHHSM BUMOT crareii 6, 19 Koncrurynii Ykpainu, BIIOBIZHO /10 SIKMX
OpraHu Jiep)KaBHOi Biaxu 3000B‘si3aHi MiTH Ha IMiACTaBi, B MeXax
MIOBHOBa)XKEHb Ta y croci0, mo nepeadadeni KOHCTHTYLIEO Ta 3aKOHAMU
Vkpainu®.

3 ormsmy Ha CKIIaJHICTh YITKOTO PO3MEXYBAaHHS 3aBJaHb MK OpraHaMu
JIep’KaBHOI BJIQIM B MEKaxX MEXaHi3My Jep)KaBH, HEOOXITHO KOHCTaTyBaTH
JEeKiTbKa BIOKPEMJICHMX HANpsAMIB  HiSUTGHOCTI  JAep)kKaBH, SKi HE
OXOIUTIOIOTBCS KJIACHYHOIO TEOpi€lo, BTIM IependavyaroTh CTBOPEHHS Ta
(YHKIIOHYBaHHS OpPTaHIiB BIAJH, SKi MAlOTh BJIaJHI TOBHOBKEHHS, B TOMY
YHCHi 1 MOJ0 pO3POOKH Ta MPUHHATTSA MPABOBUX aKTiB Pi3HOI FOPUANIHOT
cumi. Hapa3i MokHa BHOKPEMHTH: TJaBy Jiep)KaBH, SK OKPEMHH opraH
nepxaHoi Bnanu (IIpesunmeHt VYxkpaiHu); opraH 3aKOHOJABUOi BIaIu
(BepxoBHna Pana Ykpainu), opranu Bukonasuoi (Kabiner MinicTpiB Ykpainu
Ta iHIII OpraHd BUKOHABYOi BJIaJM) Ta CyAOBOI BiIaau Ha 4oii 3 BepxoBHUM
Cynom; cynoBuii oprad koHctutyuiiHoi ropucaukii (Koncruryuitinuii Cyn
VYkpainu); KOHTPOJILHO-HATIISIIOBI OpPTaHu JIepKaBHOI BIaaM (IIPOKYypaTypa,
KPY, aHTHKOpPYIIIIiIiHI OpraHd TOIIO); OPraHU MICIIEBOTO CaMOBPSTyBaHHS,
o0 yOocOOMOITh MyHinumandpHy Biany. CyO’ekTH, sKi YIIOBHOBa)KeHI
NpuiiMaTH HOPMaTHBHO-TIPABOBI aKTH, SIK 3a3HAYaNOCs, BU3HAUEH1 y crarTi 1
3akony Ykpainm «IIpo mpaBoTBopdy misibHICTE»’. OKpiM TOro, 3TifHO 3i
Crarreto 5 Koncturynii Ykpaiau Hapon YKpaiHu MoOxe 3IiHCHIOBaTH BIaLy
He JIMIlEe 4Yepe3 IMpeICTaBHUIBKI OpraHu, aie i Oe3nocepenHbo y Qopmi
npsIMOi IeMOKpaTil Ha pedepeHtymax.

5 Frankfurter — The Public and its Government (1930) quoted by B. Schwartz, in American
Constitutional Law, 1955. Page 286.

¢ Pimenns Koncturyniiinoro Cyay Ykpainu Bix 18 nuctonama 2004 poky Ne 17-pn/2004 y
crpaBi 3a KOHCTHTYLIIHUM MOJAaHHSIM 58 HapOJHMX JEMyTaTiB YKpaiHu 100 BiANOBIAHOCTI
Koncrurynii Ykpaiun (konctutyuiiiHocti) IloctaHoBn BepxoBHoi Pamu Vkpainm “IIpo
TumyacoBy crenianbHy KoMicito BepxoBHoi Paan YkpaiHu 3 nuTaHb MOHITOPHMHTY peaii3amii
3aKoHO/aBcTBa mnpo BuOOpu IIpesmpeHtra Ykpainu” (cmpaBa mpo TumyacoBy crewiajabHy
Komiciro Bepxosroi Paan Ykpainn).

7 TTapxomenko Haramis. (2025). KoHCTUTYLiiHUIt TIPMHIIMI PO3TOiNY AEP/KaBHOT BTN K
ocHOBa (opMyBaHHS CHCTEMH JDKEpPeN HAallilOHAJNbHOIO IpaBa. YKPAiHCBKUH YacCOMHC
KoHCTUTYLiHHOTO mpasa. Ne3(36). 29-40. DOI: https://doi.org/10.30970/jcl.3.2025.3
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BimmoBinHo g0 Koucturynii VYkpainm Ta 3akony Ykpaian «IIpo
MIPaBOTBOPUY HisUTbHICTE» BepxoBHa Pama YkpaiHm yxBairoe 3aKOHH, SIKi €
OCHOBHHMMH JDKepenaMu mpaBa; KabGiner MinicTpiB Ykpainu, MiHicTepcTBa,
BiOMCTBAa BHAAIOTh MA3aKOHHI HOPMATHBHO-TIPABOBI  aKTH, MIO
KOHKPETHU3YIOTh 1 IeTalli3yI0Th peatizamito 3akoHiB. Opranu CyIoBOi BIaIH,
HE Malo4d IMPAaBOTBOPYMX IIOBHOBaXXCHb, (DOPMYIOTH OKpEMi IpEueICHTHI
PpIlLICHHS, HANTPAI[bOBYIOTh HU3KY 3pa3KOBHX CIPaB Ta MPABOBUX ITO3MLIH, SIKi
00OB’SI3KOBI  JI0 ypaxyBaHHS Yy HPaBO3aCTOCOBHIH JiSUIBHOCTI Cyny,
3a0e3nedyroun B TAKHH CrIoci0 €aHICTh Cy0BOT npakTuku. KoHcTuTyniitHuit
Cyn YkpalHM yNOBHOBa)KCHUI BU3HABAaTH HEKOHCTHTYLIHHUMH 3aKOHH YU
iHIIII HOPMATHBHI aKTH, N[0 BUXOJSTH 32 MEXi MOBHOBaXXCHb BiJIIOBITHOTO
cy0'ekTa BJIaJHUX HOBHOBAKEHb.

2. KonuenryanbHi 3acaau Teopii A:xkepes npaBa

Hapasi y BiTYM3HsAHIN TOKTPUHI IIpaBa CTBEPANUBCS IIiIXi[l, BiIIOBITHO 10
SIKOTO JDKEPENo TpaBa — I 30BHIMIHA (opMa iCHyBaHHS HOpPM IIpaBa y
BUTJISII MMCBMOBOTO JOKYMEHTa (NpaBOBOTO IIPHIIKHCY), BUAAHOTO B MEXKax
MMOBHOBa)XEHb  CYO0'€KTiB MpPaBOTBOPYOCTi, 3TiMHO 31  CHEHiaJbHOIO
MPOLIEAYPOI0, 10 Ma€ IOPUIUYHY CHIIy Ta OOOB'A3KOBICTH J0 BHKOHAHHS,
BiZoOpaxkae BOJIO CyO0'€KTiB MpPaBOTBOPYOCTI Ta CHPSIMOBAaHMH Ha
PEryJIOBaHHs CYCHUIBHUX BiIHOCHH.

3 mos3umii Teopil mpaBa CYKYyIHICTh JDKEpEN IpaBa XapaKTepPH3YEThCS
HHU3KOI crenu(iuHuX BJIACTHBOCTEH came sK OararopiBHeBa, CKJajHa
cucTeMa, IO Ma€ CTPYKTYpHI, (YHKIIOHAJbHI, TeHETHYHI Ta iepapxidHi
3B'A3KM MDK 11 eJeMeHTaMH, SIKi pO3TAllOBaHI B IIEBHOMY IOPSAKY, IO
3abe3neuye 11 GyHKIIOHATIBHY 3aBEPIICHICTH Ta BU3HAYAE 1 MiCIIe Y IPaBOBii
cucreMi. CrcTema Kepen TpaBa CKIANAETbCs 3 0araThOX pPi3HOPITHIX
YaCTHH — IIJICUCTEM JDKEPET NPaBa — CHCTEMH HOPMATHBHO-TIPABOBUX aKTiB,
CHCTEeMH HOPMATHBHO-TIPABOBUX JIOTOBOPIB, CUCTEMH IIPAaBOBUX IIPEICICHTIB
TOIIO, SIKIi MOXXYTh B3aEMOJISATH 3aBISKA CHCTEMHHM 3B'si3kaM. CKJIaIHICTh
CHCTEMH JDKEpes Mpasa IoJIsrae B TOMY, 10 il eJeMEeHTH 00'€JHYIOThCS K
MPUPOJHUM, TaK 1 IITYYHUM IUIIXOM; K 338 00'€KTUBHUMH, 3aKOHOMIPHUMH,
TaK 1 32 Cy0'€KTUBHUMH, TOBUILHUMH MOMEHTAMHU; K 33 SIKICHMMH, Tak i 3a
KUJIbKICHUMH O3HaKaMH; SK 3a 3MICTOBHHMH, Tak 1 3a (OpMalbHHUMHU
KPUTEPIsIMH HA IiJACTaBi MEBHUX NPUHIHNIIIB: CTPYKTYPHOCTi, CHCTEMHOCTI,
iepapxigHocti. CTiliKi 3B'S3KM, [0 BHHHKAIOTH MDXK JDKEpellaMu IIpaBa,
CTBODIOIOYH €/IMHE 11iJIe, JO3BOJIIIOTH iM 3I1MCHIOBATH CBOT 1IN Ta QYHKILIIT,
CTBODIOIOTH ~ CTPYKTYpPY CHCTEMH JDKEpen TpaBa (BEepTHKaJIbHY 1
TOPH30HTANbHY), TOOTO  3a0e3medyroTh 11 BHOOPSAKOBAHICTE  Ta
cnpsamoBanicTh.? 3 orysy Ha 1€, ePEKTHBHICTh PETYJIFOBAHHS CYCIUIBHHX

8 Tam camo. C. 333.
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BiIHOCHH 3JIC)KUTH BiJ] Mii BCiX CKJIQIOBHX CUCTEMH JKEpET paBa B MexKax
[IEBHOI IPaBOBOI CUCTEMU.

3 ormsamy Ha Te, IO BiAMIOBIIHO 10 OCHOBHHX O3HAK Ta XapaKTEPUCTHK
cUcTeMa npaBa YKpaiHH Ta IPaBOBA CHCTEMA TSKI€ 0 pOMaHO-TEPMaHCHKO]
mpaBoBoi CiM’i, camMe MpoOJeMH Ta MEPCHEKTHBH PO3BUTKY, 3a0€3MEUCHHS
e(eKTUBHOCTI 3aKOHIB Ta MiA3aKOHHUX HOPMAaTHBHO-IIPABOBHX aKTiB, SAKi
TaKOX Ha3MBalOTh 3aKOHOJIAaBCTBOM, € OJIHIEIO 3 OCHOBHUX (DYHKIIIH JIepKaBU
Ta YNOBHOBAXXEHUX HEIO CY0’€KTIB 3aKOHOTBOPYOCTi. BakiuBicTh Iri€i
JismbHOCTI  OOyMOBIIGHAa — 3acaJHMYOI0  POJUII0  3aKOHOJNABCTBA, il
BHU3HAYAJBHOI) Ta YHOPSAKOBYIOUOK (DYHKIIEID IIOJ0 PI3HOTO POIY
CYCHUIPHMX BIJHOCHMH B MeXaX OPHCAMKLII JepxaBu. AKTyamizamis
3a3HaueHol NpoOseMaTHKH BigOynacs y 3B’A3Ky i3 NPUHHATTAM 3aKOHY
Vkpainu «[Ipo mpaBoTBOpuy MisUIbHICTE»’ (maii — 3akoH), A€ BHEpINE Ha
3aKOHOJABUOMY DiBHI OYJIO 3aKpIiIUICHO MOHATTS, O3HAKU Ta KJIACH]iKaIliro
HOPMATHBHO-IIPAaBOBUX AaKTiB. 30KpeMa, BIAMOBINHO MO cTarTi 8§ 3akoHy
HOPMATHBHO-TIPABOBUI aKT — Me¢ OQIMiHHANA JOKYMEHT, NpUHHATHI
(BumaHmWii) Cy0’€KTOM TPaBOTBOPYOi [iSNIBHOCTI B  YCTAaHOBJICHOMY
Konctutyniero Ykpainu ta (a00) 3aKOHOM MHOPSAAKY Yy THCHEMOBIH (opmi
(KpiM BHUIMAJKIB, BU3HAUCHHUX YACTHHOIO JPYroio cTaTTi 47 IbOro 3aKoHY),
SKMH MICTHTh HOpMY (HOpPMH) TpaBa i po3paxoBaHMH Ha HEOIHOPA30BY
peaitizartito.

3rigao 3 mojoxkeHHaMu CtaTTi 9 3aKOHY 3aKOHOJABCTBO YKpaiHU — Iie
B33a€EMOIIOB’A3aHa Ta YIOPSAKOBaHa CHCTEMa HOPMAaTHBHO-NIPABOBHX aKTiB
VYkpaiHn 1 YMHHUX MIKHApOJHHUX JOTOBOPIB Ta BKIoYae: KoHcTHTYyIIO
VYxpaian — OcHoBHUIA 3akoH YKpaiHH; 3aKOHH; IiJ3aKOHHI HOPMAaTHBHO-
IIPaBOBI aKTH: MocTaHoBH BepxoBHoi Pagm YkpaiHu, mo MicTSITh HOPMH
npaBa; ykasu [Ipe3unenTta YkpaiHu, 0 MICTSATh HOPMH IIpaBa; MOCTAaHOBH
Kabinery MinicTpiB VYKpaiHW, IO MICTATP HOPMH IIpaBa; Haka3u
MIHICTEPCTB, 10 MICTATh HOPMH IPaBa; aKTH IHIIUX AePKaBHUX OPTaHiB, 0
MICTSATh HOPMHU ITIpaBa; noctaHoBu BepxoBHoi Pagu ABronomHuoi Pecry6iiku
KpumMm, nocranoBu Pagu minictpiB ABToHOMHOI Pecniy6niku Kpum, Hakasu
MiHicTepcTB ABTOHOMHOI PecryOuiku Kpum, 1o MmictsaTh HOpMHU IpaBa;
PO3MOPSIIKEHHS TOJIIB MICLEBHUX JIEPKABHUX aJIMIHICTpalii (3 ypaxyBaHHIM
0COOIMBOCTEH, BU3HAUEHHUX CTATTEI0 7 HOrO 3aKOHY), HaKa3W KePiBHUKIB
CTPYKTYPHHX MiIPO3/iTiB MIiCIIEBHUX JIEP>KaBHUX aAMIiHICTpaIlii, 10 MIiCTSTh
HOPMH TIpaBa; aKTH OPTraHiB MiCLIEBOTO CaMOBPSIIyBaHHS, 1[0 MIiCTSTh HOPMHU
IIpaBa, 3 ypaxyBaHHsIM O0COOJIMBOCTEH, BU3HAUEHHUX CTATTEIO 7 IIbOTO 3aKOHY.

UuHHI MiDKHApOJHI JOTOBOPH, 3roja Ha OOOB’S3KOBICTh SKHX HaJaHA
BepxoBHoto Panoro Ykpainu, € 4acTHHOIO 3aKOHOIABCTBA Y KpaiHH.

? 3akoH Ykpainu «IIpo npaBoTBopuy AisulbHICTEY Bix 24 ceprinst 2023 poky Ne 3354-1X.
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IMonoxxenns crtarri | 3akoHy MiAKPECTIOIOTh, IO HOTO i HE
MOIIMPIOETHCS HA IPABOBI aKTH, IO HE MICTATH HOPM IIpaBa Ta HE €
BiNIOBITHO JKEpeIaMH IpaBa y (opMaIbHO-IOPHINIHOMY PO3yMiHHI, a came
Ha: pimneHHs 1 BucHOBKH KoHcTuTymiiHOTO Cyny YKpaiHu; CyI0Bi pillIeHHS;
akti BepxoBHoi Pamm VYkpaimm, [Ipesumenra VYkpaiHH MONITHIHOTO
XapakTepy, 0 MICTATh OWIHKY (akTiB, IMOMIH, SBUII, 0OCTaBHH, MPOIIECIB;
ykasu [Ipe3unenTa Ykpainu Mpo BBEICHH: B JIif0 pillicHb Paau HamioHaIbHOT
Oe3rnexu 1 000poHN YKpaiHH; aKTH 3aCTOCYBAHHS MpaBa PO YTBOPEHHs abo
MIPUIIMHEHHS AEeP’KaBHOTO OpraHy, OpraHy MICLIEBOIO CaMOBPSIIyBaHHS; PO
YTBOPEHHS, IISUTBHICTH 200 NPHUIUHEHHS KOHCYJIbTaTHBHOTO, JOPaI4oro,
IHIIOTO JOTMOMIDKHOTO OpraHy; MNpO HaJaHHS TyMaHiTapHOI JOIIOMOTH
iHO3eMHIN Jep)KaBi, TUPEKTUBH, BKA3iBKH, TEXHIYHI 3aBIaHHS JJIs y4acTi
neneramniii  Ykpaian, KaGimery MinicTpiB YkpaiHw, IHIINX IepKaBHHUX
OpraHiB, a TaKOX IMPEICTaBHUKIB YKpaiHH y MDKHAPOIHHUX 3axojax; iHIIi
IHMBiqyaNbHI IPAaBOBi aKTH; 1HIII IPABOBI aKTH, IO HE MICTATh HOPM IIpaBa.

VYxageHas YToau mpo acomiamito Mk YKpaiHoo, 3 OJHIE] CTOPOHH, Ta
€BporneiicbknM  Coro3oM, €BpONCHCHKAM CITIBTOBAPUCTBOM 3 aTOMHOI
eHeprii 1 iXHIMH JAep)kaBaMHU-WICHAMH, 3 IHIIOI CTOPOHH, BU3HAYCHHA Yy
3akoni Ykpainu «IIpo 3acany BHYTPIIIHBOI 1 30BHIIIHBOT MOJITUKU» Cepel
OCHOBHHMX 3acaj 3abe3medyeHHs iHTerpauii YkpaiHu B eBponeHcbKuil
MOJITUYHHUH, EKOHOMIYHHH, TPABOBHM MPOCTIp 3 METOIO HAOYTTS WICHCTBA B
€sponeiicckomy  Coro3i, 3akpimienHss B Koncrutynii  Ykpainu
€BPOINCIHCHKOTO BUOOPY 3YMOBHWJIO IIPOBEACHHS IMOJITHKH 3 agamnTarii
HaliOHAIBHOTO 3aKOHOAABCTBA 10 npaBa €C Ta Horo rapMoHi3arii.

Apnanranisi 3aKOHOJaBCcTBa YKpaiHM € OJHUM i3 KIIFOUOBHX MOMEHTIB
odimiifHO po3moyaroi Tpoueaypu HaOyTTS YKpaiHOK WICHCTBA B
€Bporneiickkomy Coro3i, mo morpedye HOTrOo OHOBJICHHS 3 YpaxyBaHHIM
€BPONCHCHKUX CTaHOApTiB. Tak 3BaHi KpuTepii acquis BHMarawmTh Bij
JeprkaBU-KaHuaTa e(peKTHBHOI IMIUIEMEHTalii IbOro 3aKOHOAABCTBA 3a
JIOIIOMOT'OIO BiJITIOBITHUX aJMIHICTPATUBHUX Ta CYJAOBHX IHCTUTYILIMH.

Ciix TakoX MiJKPECIHUTH, M0 «aJamlTailis 3aKOHOAaBCTBA YKpalHH 10
3akoHomaBctBa €C monsirac 'y 30MM)KEHHI i3 Cy4acHOI €BPOIEHCHKOIO
CHCTEMOIO IPaBa, 10 3a0e3Me4nTh PO3BUTOK MOJITUYHOT, i JIPHEMHULBKOT,
COMIaNbHOI, KYJIBTYPHOI AaKTHBHOCTI TPOMaJsiH YKpaiHH, EKOHOMIYHHIA
PO3BHUTOK jAepkaBH y pamkax €C i CHpHUATHME MOCTYIIOBOMY 3POCTaHHIO
J106po0yTy rpoMasiH, IPUBEACHHS HOTO /10 PIBHS, IO CKJIABCS Y JIepKaBax-
unenax €C» !0,

10 TTapxomenko H.M. Po3BUTOK 3aKOHOaBCTBa YKpAiHU B KOHTEKCTI KOHCTHTYLIIOHATI3ALIIT,
€BpoiHTerpaiii Ta 3a0e3ne4yeHHs npas JroauHn: MoHorpadis. Kuis : [HCTUTYT neprkaBu i mpasa
imeni B.M. Kopenskoro HAH Ykpainn, 2016. 254 ¢c. C. 126-127.
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Crig migkpecnuth, mo «acquis €C ckiIagaeTbest 3 CyKYIMHOCTI TpaB i
000B’s3KiB, BU3HAYCHUX B aKTaX, NPUHHATHX BIAOBIAHUMH iHCTHTYLIIMHU
€C, sxi yMOBHO MOXXHa TIOAUIMTH Ha: TEpPBHHHE 3aKOHOHaBCcTBO €C
(ycTaHOBUI [OTOBOpPHW); BTOpPHHHE 3aKoHOMaBcTBO €C Oynab-iKHH axT,
npuitHaTHA iHeTUTYHiAsMH €C y paMKax BHUKOHaHHS CBOiX ITOBHOBa)XKEHB
(3aKOoHOABYI aKTH (periIaMeHTH, AWPECKTHBH, PIMICHHS) Ta HE3aKOHOIABYi
aKTH (peKOMEH/1allii, BACHOBKH, IMIUIEMEHTAIIifHI Ta JIeJICTOBaHI aKTH TOIIO);
MDKHapO/IHI AOTOBOPH, yKiajeHi €C; npuHuunu npasa tomo».<....> [lopsn
3 [IUM, «aJanTaiis HalliOHAJILHOTO 3aKOHOJIABCTB JI0 3aKoHOoaBcTBa €C — 1e
MIpOLIEC IPUBEICHHS HAI[IOHAJIbHUX 3aKOHIB Ta IHITUX HOPMAaTHBHO-IIPABOBUX
aKTiB y BiAnoBigHicTh 3 acquis €C. IIpore amanraris 3akOHOJIaBCTBA LiE HE
TIIBKY BIOCKOHAJICHHS ICHYIOYOTO 3aKOHOJABCTBA, a i pO3poOKa MpPOEKTIiB
HOPMAaTHBHO-IIPABOBUX aKTiB 3 ypaxyBaHHIM acquis, yCTAHOBYUX JIOTOBOPIB,
MOJIOKEHp YTOAM TPO acomiamifo (SKmo Taka yroja Oyna ykiaJeHa) Ta
KomeHrareHchKUX KpUTEpiiBy» .

Iopsix 3 0UM, MpoLecH YAOCKOHAJICHHS MPaBOTBOPYOTO IPOLECY,
MIPUHIUITB Ta (QYHKIIOHAJIHHOI CIPSIMOBAHOCTI MEXaHI3My 3a0e3ledeHHs
NPaBOTBOPYOI AiSTEHOCTI, YIOPSIKYBaHHS CUCTEMHU 3aKOHOIABCTBA 3arajloM,
moTpeOyIOTh TAaKOXK TapMOHi3alii 3aKOHOJABCTBA, MPUBCACHHSI WOTrO Yy
BIJIMOBIHICTh 70 MDKHAPOJHUX CTaHIAPTIB Ta MPHHIHUIIB 3 METOK HOro
y3TOJDKEHOCTI, 3a0e31e4eHHsI IPaBOBOT BU3HAYEHOCTI Ta MIPO30POCTI.

Ha nymxy O.C. BosoxoBa «MiKHAapoJHi CTaHAApTH HPaBOTBOPYOCTI
MOJKHa BH3HAUUTH SIK 3arajibHi NpaBUia Ta 1I€HHO-IIHHICHI OPIEHTUPH, SIKi
(hopmaitizoBaHO B MiDKHAPOTHUX MPABOBHX aKTaX (TOKyMEHTaX MIXXHAPOIHUX
YpSIOBHX Ta HEYPSANOBUX OpraHi3alif Ta sSKi MICTATh BUMOTH IS
3a0e3neueHHss BUCOKOTO PIBHA Oprasizaimii IpaBOTBOPYOi MisUTBHOCTI,
(¢opMyBaHHS SPEKTHBHOTO HAIIOHAIBFHOTO 3aKOHOJABCTBA BiNITOBIIHO IO
NPUHIIAIIB BEPXOBEHCTBA MpaBay» 2.

JoTpuMaHHA MDKHApOIHUX CTaHAAPTIB Y TMPOIEeci MPaBOTBOPUYOCTI
3a0e3neuyeTbcs NUISIXOM  3IIHCHEHHS KOHTPOJNIBHUX (QYHKIIH 3 OOKy
MDKHApOJHUX MDKYpSJIOBHX — OpraHi3allid, eKCHepTHI OLIHKH  SIKHX
BIUIMBAIOTh Ha (JOPMYBaHHS HAl[IOHAIILHOTO 3aKOHOJIABCTBA Ta MPOBEICHHS
NPaBOBUX pehOpM 3arajoM.

Bce 1me cnpuumHmio — TpanchoOpMaliio — NPaBOTBOPYOrOo  Ta
TpaBoOpeaTi3aIifHOro MpoIeciB, IMIJIEMEHTAIIII0 €BPONEHCHKUX CTaHIAPTIB
y Iporiec MpUHHATTA, TAyMadeHHs Ta peaji3alii HopM Ipasa.

! TIyriBHuK 3 ajanTarii 3akoHoAaBcTBa YKpainu 10 npasa €C: TeOPETHUHi Ta TPaKTHIHI
acnekty / Jlocnigauipka ciyx6a BepxoBHoi Pagn Ykpainu; JI.A. Baonecbka, 1.M. Mumiak
(kepiBHHKH aBTOpchkoro konektusy), I.C.3aspra, A.M. KonnmparoBa, M.O. Jlucenko,
T.I1. Memsuuk. Kuis, 2023. C. 30, 54.

12 Bomoxos O. C. €(eKTUBHICT, 3aKOHOJABCTBA 1 Ta MIDK.HAPOAHI CTaHAAPTH
paBOTBOpYOCTi : MoHOTpadis, Kuis : FOpinkom Inrep, 2025. 484 c. C. 479
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He 3armmOmrorourick y nmuTaHHS CyTHOCTI Ta 3MicTy Jukepen npasa €C,
HEOOXiJHO 3a3HAYUTH HE JIUIIE IIPO CYTHICHI 3MiHU 3aKOHOJIAaBCTBA YKpaiHH,
ayie 1 KUIbKiCHE 301JbLIICHHS HOPMAaTHBHO-TIPABOBUX aKTiB, YpaxyBaHHS y
MIpaBopeatizaifHOMy MPOIECi, B TOMY YHCIIi MPaBO3aCTOCOBHIHN HisTBHOCTI
cyny, mkepen mnpaBa €C Tta pimens Cyny €C, BHCHOBKIB pi3HHX
€BpONeHchKkUX iHCTUTYMIH. OKpiM Toro, BiAmMOBiAHO mo craTti 17 3akoHy
Vkpainn  «IIpo BHKOHAaHHS PpilleHb Ta 3aCTOCYBaHHS IPAaKTUKU
€BpOIEICEKOTO CyAy 3 MpaB JIOAWHWY CyId B YKpaiHi 3aCTOCOBYIOTH IPHU
po3risii cripaB €BporeiicbKy KOHBEHIIIO 3 TIpaB JIOJMHU Ta pakTuky Cyny
SK JDKEpeNno mpaBa. B mpoMy BHMIagky CyIOBHH IPELENCHT BU3HAETHCS
JDKEpeIioM TpaBa B Y KpaiHi.

3. OCHOBHI aCIIeKTH B32€EMO3B’A3KY

[TuraHHs B3a€MO3B 3Ky Ta B3a€MOZIi pi3HUX MIPOIIECIB, SBUIL Ta CTPYKTYP
Oyl TpeaMeTOM BHBYEHHS He Juile (iocochbKoi, MOJITONOruHOI, a i
opuanuHoi Hayku. Sk 3a3Havae O.B. KyKypy3 KaTeropiel0 B3aeMOIIA
«3a3BMYail MO3HAYAIOTh 3B’S30K MDK JBOMa 1 Oinblie cy0’ekramu, sKi
nepeOyBaroTh Mijl BILIMBOM OJIMH OJTHOTO, B PE3YJIBTATI YOTO 3MIHIOIOTBCS X
MOIVIAAM, TMOBEMIHKA TOIIO. B3aeMomis € HeoOXigHOIO s JOCATHEHHS
MEBHUX BM3HAYEHHX I(UIEH, IKMX HEMOXIIMBO TOCATTH iHAUBIMyansHo» 3. 3
OISy Ha 3a3HaueHe, KaTeropis B3a€eMOJis Mae JAWHAMIYHUHA XapakTep Ta
XapakTepu3ye TEBHUH ITpoIec, BUJ IiSUIBHOCTI B OCHOBY SIKOI MOKJIAJICHO
3MICHEHHS] TIEBHUX IOBHOBa)XE€Hb, BUKOPHUCTAHHS CHUCTEMH CTPUMYBAHb 1
MIPOTHUBAr TOLIO.

Iopsim 3 UM, KaTeropiss B3a€MO3B’s30K HAOyBa€ OibII CTATUYHOTO
XapakTepy, 10 € XapaKTepHUM JJIsl CTPYKTYPHUX YTBOPEHb, BOHA BH3HAYAE
MicIle KOXXHOTO KOMIIOHEHTa B MEXaX JaHOi CTpyKTypu. Tak, Hampukiaz
OpraH JIep>KaBHOI BIIAJM CTPYKTYPHO NOAULIIOTHCS Ha 3aKOHOJABYY,
BUKOHABUY Ta CYZOBY BIIay.

TeopeTHko-MeTOI0JIOTIYHUM OCHOBaM JIOCIHI/PKEHHST B3a€MOJIil OpraHiB
JIep’KaBHOT BIIaIM Ta CHCTEMH JDKEPEN NpaBa MPUAUIIETHCS 3HAYHO MEHINe
yBaru, OCKiJIbKH BOHH € Pi3HOPIBHEBUMH CTPYKTYpaMH, Jie OPraHu JeprKaBHOT
BJIAJH 3a CBOEIO NPHUPOJAOI0 € IHCTUTYLIHHUMHU YTBOPEHHSAMH, a CHCTEMa
JUKEpeN TpaBa Mae HOPMATHBHY TNPHPOAY, 33 CBOEI CYTHICTIO OpraHm
JICpKABHOI BIIajii B 3aJIeXKHOCTI BiJl NMOAUILY Ha TUIKH BIAAX BHKOHYIOTh
BU3HAYCHI IM TIOBHOBAKEHHS, a CUCTEMa JDKEPEI IpaBa 3a CBOEIO CYTHICTIO
HaOyBae neBHOI (HOpMH TOILO.

OnHak, opraHu Jep)KaBHOI BJIQJIM Ta CUCTEMa JDKepell MpaBa He €
130JIbOBaHMMH, BOHU 3HAXOJSTHCS Y TIEBHOMY B3a€MO3B’SI3Ky. 3 OIJISIIy Ha
BHM3HAYEHI 3MICT Ta CYTHICTh B3a€MO3AJIECKHOCTI MK Oprasisamiero Ta
3IMCHEHHSM JIepKaBHOI BJIaJM Ta CHCTEMOIO JDKEpeI MpaBa, BIANOBITHO 10

13 Kykypys O.B. Bsaemogis mosiTuku i mpaBa y Tipoleci cycmimbHOi Tpauchopmarlii B
Vkpaini ta Pecrry6nini ITomsma: MoHorpagis. Kuis: « @OII-IToxomnin 1.B.», 2020. 368 c. C. 16.
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SIKOT BU3HA4YAIOThCS 0OCST Ta MEXi OBHOBA)KEHb OPTaHIB JIepP>KaBHOI BIIaJIH,
HEOOXIiTHO 3a3HAYNTH TaKe.

EdexruBHicTh (QYHKIIOHYBaHHS Jiep)KaBU OE3MOCEPEAHBO BHMAarae
YiTKOTO PO3MOALTY IPaBOTBOPUMX TOBHOBaxXeHb. Ha piBHI OCHOBHOTO
3akoHy Ta KOHCTHMTYLIMHMX 3aKkoHIB Mae OyTu 3adikcoBaHo (opmy Ta
MepeTik HOPMATHBHO-TIPAaBOBHX  aKTiB: 3aKOHIB ab0  MiI3aKOHHHUX
HOPMAaTHBHO-IIPaBOBUX aKTIiB, SIKIi MOXYTh OYTH NPHHHATI BIAIIOBITHUM
cy0’€KTOM TIPaBOTBOPUYOCTi. 3a3HaUCHA IPABOBA BHU3HAYCHICTH BCTAHOBIIIOE
MOXIIMBICTh JIOTPUMAaHHS MEX IOBHOBa)KEHb OPraHIB JEpXKaBHOI BIIAJH,
YHHUKHYTH PO3IIHPEHHS iX 00cary, qyOmoBaHHs abo y3ypmalii. 3 orany Ha
Lle BHMHHUKAIOTh IEPEAYMOBH BpPETYJIIOBAaHHS HaWBAXJIMBIIIMX BiJHOCHH
3aKOHAaMH Ta YHUKHEHHS CHTYyalid, KOJIM OpPTraHM BHUKOHABYOI BIAIH 3a
JIOIIOMOT 010 ITi/13aKOHHOI PaBOTBOPYOCTI HAMAralOThCs 3A1MCHUTH BIUIUB Ha
CyCIUIbHI BiTHOCHH, fKi MAarOTh OYTH BpETyJbOBaHI JIHIIE 3aKOHOM. I
HaBIMaKW. 3IMCHEHHS TaKUX I HEMHHYyYe NpU3Bele J0 po30ajaHCyBaHHS,
necrabimizamii cHCTeMH HOPMAaTHBHO-TIPABOBHX aKTiB Ta TakK 3BaHOI
KOHKypeHIIii MK aKTaMu pi3HOI IOpHIMYHOI CHJIM, BUHUKHEHHIO KOJIi3ii,
3HIDKEHHIO SIKOCTI IIPABOBOTO MAacHBY, NMOPYIICHHS IPUHINIY 3aKOHHOCTI 1 T.
iH., @ B MIJICYMKY — JI0 3HW)KEHHS e()eKTHBHOCTI JIep)KaBHOTO YIPABIIIHHS Ta
IIPaBOBOTO PETyJIIOBaHHS.

[MpuunHaMu 1HOT0 MOXYTh OyTH JyONIOBaHHS IOBHOBa)KEHH OPTaHIB
BUKOHaBUOI Biagu Ta [Ipe3nieHTa, MOCHICHHS NMPE3UACHTCHKOTO BILIUBY,
MoCcNabNeHHsl MapiIaMEeHTChKHX IO3MLIH K pe3ylbTaTy HaaMipHOI
MIPaBOTBOPUOCTI Ypsmy.

Koncruryuiitnuit Cyn YkpaiHu Tako 3a3HaudaB, IO HOALT AEp:KaBHOI
BIamu BimoOpakae (YHKIIOHAJbHY BH3HAUYCHICTH KOXKHOTO 3 JICP)KaBHHX
oprasis, mepeabayae HE TUIBKH PO3MEXYBAaHHsS iX ITOBHOBaXKEHb, a W ix
B3a€EMO/Ii0, CUCTEMY B3a€MHHX CTPHMYBaHb Ta IIPOTUBAT, SIKI MAIOTh Ha METI
3a0e3neueHHs iX CIiBPOOITHUITBA K €IWHOI JepKaBHOI BIaIU; KPiM TOTO,
3a0e3nedeH s peajizauii NMPUHIMIY MOJUTYy BJIQJAW € 3alOPYKOK €IHOCTI
JIep’KaBHOT BIIaJM, BAXKIMBOIO IIEPEAyMOBOIO CTAOIIBHOCTI, MiATPUMAHHS
IPOMaJICLKOTO MHUpY 1 31aroaud B JepaBi (ab3auu Jpyrui, 4eTBepTHH
miamyHKTy 4.1 TmyHKTY 4 MOTHBYBaNbHOI YacTHHU PimreHHs Bixm 1 KBiTHS
2008 poky Ne 4-pm/2008). 3asmaueni 3acaaum Konctutymii Ykpainu
3a0e3neuyroTh 30aJJaHCOBAHICTh KOHCTHTYIIHHUX ITOBHOBA)KCHb OPTaHIB
JIepIKaBHOT BIIaI1, BIAMOBIHICTh IMX TIOBHOBa)KEHb BU3Ha4YeHUM OCHOBHHUM
3akoHOM YKpaiHu 3acajaM KOHCTHTYLIHHOTO Jiaay Ta (OpMi Jep>KaBHOTO
mpaBiiHHES B YKpaiHi. KpiM TOro, yHEMOXIHBIIOETHCS KOHKYPEHILS
KOMITETEHIIIH IUX OpPTaHiB, Ha/IlIIEHHS TX HEBJIACTUBUMH IIOBHOBAXCHHSIMH Ta
KOHIIEHTpAIli BJIaJHUX TIOBHOBaXEHh B OJHOTO YM KiJIBKOX CYO’ €KTiB
JepkaBHOI Biagu. HegoTpuMaHHS UX BUMOT, Y TOMY YHCII IPU BHECEHHI
3MmiH 10 OcHOBHOTO 3akoHy YKpaiHUW, HETaTUBHO MO3HAYUTHCS HA 3MICTi Ta
CHPSIMOBAHOCTI] AiSTBHOCTI JIepXKaBH, YHEMOXIIMBUTH BUKOHAHHS HEIO CBOTO
TOJIOBHOT'O 000B’SI3KY — YTBEPXKEHHS 1 3a0e31meueHHsI IpaB i CBOOO/I JIFOIUHHU.
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Came TOMy TOALN BiIagd € OCHOBHUM 3aCO00M Ta HEOAMIHHOIO YMOBOIO
3armo0iraHHs KOHIICHTpAaLii BIAAW, a OTKE, € IHCTPYMEHTOM IIPOTH
3IIOBKMBaHb HEHO 3ajJIs aJCKBAaTHOI peaiizallii mpaB i CBOOOJ JIFOMUHH 1
rpomMansHuHa 4

3 MeTor IHCTHTYLIHHOro 3a0e3ledYeHHs €BpPOIHTErpauliiHUX MpPOLECIB
OyIi0 CTBOPEHO HU3KY CIEIialIbHUX OpTaHiB, sk oT: KomiteT BepxoBHoi Pagn
VYkpainu 3 nurasb iHTerpauii Ykpainu go €sponeiicbkoro Cotosy; YpsaoBuit
odic 3 €BpOMEHCHKOI Ta €BPOATIAHTHYHOI iHTETpallii, CrielianbHi TiApo3ainm
P KOXKHOMY MiHIiCTEPCTBi; HH3Ka AHTMKOPYMIiMHHX CTPYKTYp TOIIO. IX
3aBIaHHAM € 3a0e3MeUYeHHs BiIIIOBIAHOCTI CYTHOCTI Ta 3MICTy IEpKaBHOTO
YIPaBIiHHS Ta CUCTEMM 3aKOHOJABCTBA YKpaiHM, MPaKTHKW i peaiizarii
€BPOMEICEKNM CTaHAAPTaM Ta MPHUHIHIIAM.

ITix yac aii BoeHHOTO a00 HAA3BUYAHHOIO CTAHY BiAMOBIIHO IO YMHHOTO
3aKOHOJIaBCTBA Cy0’€KTaMHU NMPaBOTBOPUYOI AISIBHOCTI MOXYTh TaKoX OyTH:
HayaJIbHUKU O0JIaCHUX Ta PallOHHMX BIMCHKOBUX aJMIHICTpaliii; KepiBHUKU
00JacHUX Ta paifloHHUX BifICEKOBO-IMBUIBHAX anMiHicTpaniid. 3rimHo 3 Cr. 1
3akoHy Ykpainu «IIpo npaBoBuil pexuM HAA3BUYANHOTO CTaHY» BU3HAYEHO
YMOBH, 32 SKHX BUHHMKAIOTH MiJCTaBU U HAaA3BHYAWHOI IPaBOTBOPYOCTI B
YMOBax HaJ3BUYANHOTO, B T.4. BOEHHOTO cTay >, Cy6’eKTaMu Haa3BUYaiHOT
NIPAaBOTBOPYOCTI € OpraHu Jep)KaBHOI BIAAM, OpraHd MICLIEBOTO
CaMOBpsIIyBaHHS Ta BINMOBIIHI BiiChKOBI KOMaHyBaHH:, IKAM BiJTIOBITHO
no Cr. 14 3ramaHoro 3aKOHy HAJaHe NPaBO BHUIABATH, B MEXKax CBOE€T
KOMITETeHI1ii, 000B’s3K0B1 4O BUKOHAHHS Ha BiJMNOBIAHIN TepuTopii, B TOMY
YHUCNI CHUIBHI, PIIICHHS, PO3MOPS/UKEHHS, Haka3W 1 AWPEKTHBU 3 NUTAHb
3a0e3neueHHss  pPEeXUMYy — HaJa3BUuYaiiHOro  crany. DyHKIIOHAJIHLHUM
MPU3HAYCHHSIM TaKHUX aKTiB € 3a0e3NeYeHHs NpaB JIOJIUHMU, BIHOBJICHHS Ta
cralimizamisi MPaBOMOPAOKY, CTBOPEHHS YMOB MU  IIOJAIBIIOTO
(YHKI[IOHYBaHHS BCIX JIep)KaBHO-BJIQJHUX IHCTUTYTIB, IIPABOBOTO PO3BUTKY
3arajoMm.

BUCHOBKU

B ymoBax pedopmyBaHHA JAep)KaBHOI BIagH, €BpOIHTErpamii Ta
[IPAaBOBOT'O PEKUMY BOEHHOI'O CTaHY, NEPCIEKTHB IIOBOEHHOTO BiJIHOBIICHHS
IIUTAHHS YiTKOTO PO3MEXYBaHHS IOBHOB&KEHb y cdepi MPaBOTBOPEHHS 1

¥ Bucnosokx Koncturynitinoro Cymy Yxpainu Big 16 rpyams 2019 poky Ne 7-6/2019y
crpaBi 3a KOHCTUTYLIHHUM 3BepHEHHIM BepxoBHoi Pagu Ykpainu nmpo HagaHHS BUCHOBKY IIOJ0
BIJIIOBITHOCTI 3aKOHOIPOEKTY PO BHECEHHs 3MiH 10 crarti 106 Koncturynii Ykpainu (momo
3aKPIIUICHHS TOBHOBaXXeHb [IpesnieHTa YKpalHi YTBOPIOBATH HE3aJICKHI PEryJIsITOPHI OpraHH,
HauionaneHe anTUKOpymuiitHe O00po YKpaiHH, NpU3HAYaTH Ha MOCAAW Ta 3BUIBHATH 3 MOCA
Jupexropa HanioHansHOro anTHKOpYyMLiiHOTO 610po Ykpainu i Jupekropa JlepskaBHoro 6ropo
poscaigyBans) (peectp. Ne 1014) Bumoram crareit 157 1 158 Koncruryuii Ykpainu.

15 3axon Ykpainu «Ipo nmpaBoBuii peskiUM Haa3BHUYaiiHOrO cTaHy» Bif 16 6epesns 2000 poky
Ne 1550-I11. URL: https://zakon.rada.gov.ua/laws/show/1550-14#Text
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3a0e3neueHH s JIETITUMHOCTI JKepell IpaBa HaOyBa€ KIIIOUOBOTO 3HAUCHHS
JUTSL CTaO1MBHOCTI IepKaBy Ta e(PeKTUBHOCTI IPABOBOi CHCTEMH.

Cuctema Jxepen npaea YKpainu Mae 0e3mocepeiHiil TCHETHUHUH 3B'30K
3 KOHIEMIEI0 pO3MOAiTy JepKaBHOI BIagd, IO € MEePeayMOBOIO
eekTUBHOro (PyHKLIOHYBaHHS JepkaBH, 3a0€3NeUeHHs] NMaHyBaHHS B Hil
MIPUHITUITY BEPXOBEHCTBA mpaBa. OKpiM Toro, GYHKIIOHYBaHHS IEPKABHOTO
armapaTy Ta CHUCTEMH HOPMAaTHBHO-TIPABOBUX akTiB YKpaiHH IOCTiiiHO
TpaHC(HOPMYETHCSI Ta BHMara€ CBO€YACHOI MOJEpHi3allii, MOHITOPHUHTY,
NIPUBE/ICHHS Y BiMOBIAHICTD 10 00’ €KTUBHHUX CYCHIUIBHUX BiTHOCHH.

JwHamika TPaBOBOTO PO3BHUTKY CBIOYUTH MpPO TE, IIO BCE HYaCTIIIE B
HalliOHATFHOMY 3aKOHOJABCTBI YKpalHM BpPaxOBYIOTBCS —€BPOINEHCHKI
MPUHIUIIA Ta CTAaHIApTH, BiAOyBAarOTBhCS MPOIECH IHTErparlii, amamrarmii,
rapMoHizauii Ta yHiikarii 3aKoHO1aBCTBA.

Agmartariisi 3aKOHOJaBCTBa YKpaiHU 10 3akoHOmaBcTBa €C € omHUM i3
Ba)XXJIMBUX HAINpPsIMiB HOTO YMOPSIIKYBaHHS Ta YAOCKOHAJCHHS, mependavyae
HEOOXIHICTP BHKOPHUCTAHHA MEBHOI TEXHIKO-IOPUAWYHOI MHpOLEAypH Ta
3aCTOCYBaHHs IICBHOT MPABOTBOPYOI TEXHIKH aJanTallii 3aKOHOIaBCTBA.

AHOTAIIA

VY crarTi 31iHCHEHO KOMIUIEKCHHH aHasi3 MPaBOTBOPYUX MOBHOBAXXEHb
OpraHiB JAepkaBHOi BiaaW. 3a3HadeHO, IO IpaBOBE 3a0E3MEUCHHS
(YHKIIOHYBaHHSI OpraHiB Jep)KaBHOI BJIAJAW JOCATAETHCA  IIIIXOM
e(EKTUBHOTO BUKOPDHCTaHHS CHCTEMH JOKEpeld IIpaBa, IO 37aTHi
3MIMCHIOBATH YNOPSIKOBYIOUMH BIUIMB Ha CYCHUIbHI BIJHOCHHHM Ta
3aKpIIIO0Th Ha piBHI OCHOBHOTO 3aKOHY NMPUHIMI PO3IOJUTY AEpKaBHOL
BIIAJIM, IO € TIepeIyMOBOI0 e(eKTHBHOrO (yHKIIIOHYBaHHS JepKaBH,
3a0e3neueH s MaHyBaHHS B Hil IPUHIMITY BEPXOBEHCTBA IpaBa.

JoBeneno, 1o (yHKI[IOHYBaHHS JEpKaBHOTO arapary Ta CHUCTEMH
HOPMATHBHO-IIPABOBUX aKTiB YKpaiHW MOCTIHHO TPAHC(POPMYETHCS Ta
BUMarae CBO€YACHOI MOJEpHi3allil, MOHITOPHHTY, NPHUBEICHHSI Yy
BIJIIIOBIHICTH 10 00’ €KTUBHHUX CYCIUIBHHUX BiIHOCHH.

[igkpecneno, 1moO  ePEKTHBHICT,  (QYHKI[IOHYBaHHSA  JEpXKABU
Oe3rocepeIHb0 BUMara€e 4iTKOrO PO3MOJTY MPaBOTBOPYHMX ITOBHOBa)KEHb.
Ha piai OcHOBHOro 3akoHy Ta KOHCTHTYWIHHUX 3aKOHIB 3a()iKCOBaHO
(dbopMy Ta repenik HOpMaTHBHO-IIPABOBUX aKTiB, sIKi MOXKYTh OYTH NPHUIHSATI
BiIOBITHAM Cy0’€KTOM IIPABOTBOPUYOCTI. 3a3HaUCHA MPABOBA BU3HAYCHICTh
BCTAHOBJIIOE MOJXJIMBICTh JIOTPUMAHHS MEX [OBHOB@KEHb OpraHiB
JIep’)KaBHOT BJIAAM, YHUKHYTH PO3MIMPEHHS iX o0cAry, myOmoBaHHsS abo
y3ypmnarii.

[MinkpecneHo, mo eheKTUBHICTh 3aKOHIB Ta MiJ3aKOHHUX HOPMAaTHBHO-
MIPaBOBUX aKTiB, SKI TaKO)X HA3WBAIOTh 3aKOHOJABCTBOM, € OIHIEIO 3
OCHOBHHUX (YHKIIH JepXkaBM Ta YHNOBHOBRXEHHX HEIO cy0’eKkTiB
3aKOHOTBOPYOCTI. AKTyali3amisi 3a3Ha4eHoi MpoOieMaTUku BimOynacs y
3B 53Ky 13 NMpUHHATTSIM 3akoHy Ykpainu «IIpo mpaBoTBOpdy AisIBHICTS,

341



SKMM Ha 3aKOHOJABYOMY piBHI OyJO 3aKpilJIeHO IOHSTTS, O3HAKU Ta
Kkiacu(ikamio HOpMATHBHO-TIPABOBUX aKTiB.

Kniwouoei cnoea: npuHIMIT PO3MOALTY Biaad, CHCTEMa CTPUMYBaHb i
NPOTHBAr, CHCTEMA JUKEpeJl IIpaBa, 3aKOHOJIABCTBO, HOPMATHBHO-IIPaBOBUIH
aKT, TOBHOBA&XCHHS,  €BpOIHTErpalis,  aJanTaiis, TrapMOHI3aIlisd,
nudpoBi3alis, MPaBOBUIl PEKUM HAI3BUYAHHOTO CTaHY.
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YHPABJIITHCBKA TPIAJIA «JIIOJUHA» —
«MYHIIUITAJBHA JIOAUHA» — <KOHCTATYIIAHA
JIIOIAHA» TA Ti PEAJI3AIIA AK CTPATETTYHO-
IHMAPAIUIMAJIBHOI'O HAIIPSIMY PO3BUTKY
IPABOTBOPYOCTI JEMOKPATAYHOI JTEPKABH
B YMOBAX T'JIOBAJIIBATIII

Xgan P. M., booposuuk /1. O., Eppemona H. B.

BCTYIL

B ocHOBI cTaHOBJEHHS 1 PO3BUTKY (DEHOMEHOJOTIi JeMOKpaTHYHOI
MpaBoOBOi JEpPKAaBHOCTi, IO ICHye B yMoBax rioOaiizallii, JCKUTh
OCHOBOIIOJIOXKHA CHCTEMa aKCIOJOTTYHHMX JOMIHAHT, 023010 SIKUX BHCTYIIA€
icHyBaHHS 1 (YHKUIOHYBaHHS JIIOJMHHW, 1l TPyH Ta acoljamiif, a Takox
PO3BUTOK iX KOHCTHUTYLIHHO-IPAaBOBOIO Ta MYHIIMIaJIbHO-PABOBOTO
craryciB. Takuif miAXig axTHBiI3ye, HETEpPMiHYe, KOHTEKCTyaji3ye Ta
pedrekcye He TITBPKK Tporecu (OpMyBaHHS SKICHO HOBOI YIPaBIiHCHKOI
Tpiafy «JTIONHAY» — «MYHIIUIAIbHA JIIOANHA» — KKOHCTUTYIIHHA JFOIUHA,
ane i 11 peamizallifo B IpaBOTBOPYOCTI SIK CTPATETIYHOTO MAapagurMalbHOTO
HampsiMy PO3BHUTKY AEMOKPATHYHOTO CYCHIJIbCTBA 1 JEp)KaBH B yMOBAax
rnobanizanii, — ©00 camMe BOHAa ¥ BHCTyNa€ OCHOBOIIOJIOXKHHUM
i1eHTUIKYIOYUM Ta QYHKIIOHATbHO-AISJIbHICHUM MEraTPeH/IOM COLialbHO-
MOJITUYHOI Ta YNPaBIiHCHKO-HOPMAaTUBHOT (PEHOMEHOJIOTIT «JIeMOKpaTHYHA
IIPaBOBA JICPKABHICTB.

Bapro 3a3HauuTH, 110 YHpaBIlliHChKa Tpiaja «I0JNHA» — «MyHIIUIaIbHA
JIIOJIMHA» — «KOHCTUTYIIHHA JIOJUHAy» Oylla BIeplIe 3anporoHOBaHA i
OCITiKeHa BIIOMHUMH BITYN3HAHUMUA JOCITITHUKaMH-
KOHCTHTYIIOHATICTaMH 1 MyHinumnaimictamu mnpodecopamu M.O. Baiimy-
patoBum Ta b.A. Kopmanom. Came mumu (axiBIsIMH HPOBOIHIOCS
JOCIIKeHHS TTpo0ieMaTHKH GpopMyBaHHS (HEHOMEHOIOTIH «KOHCTHTYIIHHA
JIIOJIMHA) Ta «MYHIIMIAIbHA JIOANHA» B KOHTEKCTyasli3alii iXx BU3HAUEHHS,
imeHTHdiKaIil Ta B3a€MO3aJEKHOCTI SK HOBAIiii B KOHCTHTYHIHHOMY i
MyHIIMIaILHOMY TIPaBi B YMOBAX JIEMOKPATUIHOI MPABOBOI IEPKABHOCTI !

Ane HeoOXiJHO BKa3aTH, IO 3a3HavyeHa mpoOjeMaThka €, MPOIOBKYE
OyTH Ta B IepceKTuBi Oye:

! Baiimypatos, M., Kopman, Bb. «KoHctuTymiiina monuHa» Ta « MyHIIMTIaIbHA JTIOIMHAN:
npobieMa BU3HAYCHHS, ineHTH(IKAIT Ta B3a€MO3aICKHOCTI (PEHOMEHONOTIH SK iHHOBALii y
KOHCTHTYLIITHOMY Ta MyHIL[MIIAJILHOMY IIPaBi B yMOBaX JI€MOKPATUYHOI MPABOBOI JEP’KABHOCTI.
Hayxkosunii 36ipauk «InterConfy». 2024. Ne 208. C. 91-100. URL: https://archive.interconf.center/
index.php/conference-proceeding/article/view/6662
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A) HaCcTUTEKH HOBOIO (paxmop innoeayilinocmi — aBT.),

B) mHacrinekm  OararoacmekTHOIO 1 OaraTopiBHeBOIO  (ghaxkmop
CMPYKMYpHO-0I0K0801 CKIAOHOCMI — aBT.),

B) BucTymaTH TOJINpPeIMETHOIO, MaKpPOHAPAaTHBHOIO, CYTTEBO-
KOHOTAIIHHOIO (¢paxmopu OazamosnayHocmi i0eHmugikayitiHux o3Hax, ix
CYmmeeoi 3MICMOBHOCHI ™A WUPOKO20 MIAYMAYeHHs. 000amKo8ux, d.ne
BAICIUBUX XAPAKMEPONOIYHUX PUC — ABT.),

I') mnpeseHTyBaTHCS HACTUIBKM aKTyaJlbHOIO Ta BAKIUBOK IS
MOJAJIBIIOT0 PO3BUTKY CTPATETiuyHOI CUCTEMH JiOepaabHO-JEeMOKPATHIHUX
WiHHOCTEeH  (6usHauanbHO-cmpameziuHull  10epalbHO-0eMOKPAMUYHULL
gaxkmop — aBT.),

I’) Ha sikux 1 6a3yeThCs IEMOKpaTHYHa [IPaBOBa JEpPiKaBHICTh (paxmop
ioenmuikayilino-onopuoi  mepmiHocucmemu 8  cucmemi  Cy4acHoOi
Odeporcagnocmi — aBT.), —

1) o BOHa 00’ €KTUBHO (y KOHMEKCMI HOO0AIbUO020 COYIATbHO-NPABOBO20
i 0epoasHO-Npagogozo  pO3BUMKY I  B00CKOHANEHHA  OIAIbHOCHI
IHCMuUmMyyitiHoi 0CHO8U cycninbemaa i Oepicasu) 1 cy0’ €eKTUBHO (Y Konmexcmi
POo36umKy MH0OUHY, il epyn ma acoyiayili ma 600CKOHANEHHS THCIMUumyyii
2POMAOSAHCHKO20 — CYChilbemea) TOTpPeOye MOAANBIINX — MOTTIHOJICHUX
JOCHTIDKeHh Ta KOMIUIGKCHOTO 1 CHCTEMHOro aHamizy (¢axmop
0OKMPUHATTLHO-MEOPEMUYUHOT aKmyanbHOCmi, innosayiunoi
00TpyHmMoGanocmi, anpiopHoi npOOYKMUSHOCMI ma COYiaibHOL pe3yibma-
TMUBHOCMI — ABT.).

B ocHOBI MeTOI0TIOTI] TAKOTO aHaIi3y JIS)KHUTh BiAIMOBIIHA ITOCIIIOBHICTD
BUKOPHCTAHHS HAsSBHUX METOMIB HAyKOBOTO I3HAHHS AJS JOCIHIIKEHHS
00’ €KTHO-TIPEAMETHHX SIBHILL, III0 BUHUKAIOTh, (OPMYIOTBCS, CKIAJatOThCS 1
MIPOSIBISIFOTECSL B TPOIECI JeMOKpaTh3alii CyCHiIbHOTO Ta Jep)KaBHOTO
KWUTTSA, 3IIMCHIOIOYM Ha TAaKWH TpoIec CYTTEBHH  yNPaBIiHCHKO-
HOPMAaTHBHHUH BIIIMB, & TaKOX IOBCAKICHHI 1 NMEPCIEKTHBHI MOBEIIHKOBO-
JisIbHICHI (pakTOpy BU3HAHHS, CHIOBiAyBaHHs, GOpMyBaHHs, BAKOPUCTaHHS,
peanizamii Ta TrapaHTyBaHHsS TI'yMaHITapHO-TYMaHICTHUYHUX I[IHHOCTEH
(MicuieBe caMOBpSsIyBaHHs, IpaBa JIIOAMHK, BUOOpYE MPABO i TEXHOJOTII,
(hopMyBaHHS MOBEIIHKOBHUX Ta MISUIbHICHUX HACTAHOB JIIOIMHU, ii TPYI Ta
acorriaiiif B mporeci peasizaiii BaXJIUBUX OOCTABUH iX YKHUTTEBOIO IUKITY
/moanHa/ 200 MUKITY MiSUTBHOCTI /TPYyTH, acomialtii/ TOImo) y iX yCBiIOMIICHHI
Ta PO3YyMiHHI SIK BiJIOBIIHUX MOpAJbHUX, iJCOJIOTIYHHUX, IOBEIIHKOBO-
HOPMAaTHBHHUX OPIEHTHPIB, TEJICOJOTIYHUX JAOMIHAHT, COLAIbHUX iTepaliy,
TEOPETHYHHUX KOHIIENTiB, HOPMATHBIB, CTAHAAPTIB, IPAaBOBUX HOPM, — IS
COLIIaJIbHO-JIEMOKPAaTHYHOTO PO3BUTKY Ta HOTO BIOCKOHAJICHHS, a TaKOX
CBOEPIIHUX iAeHTH(IKALIHHIX MapKepiB (O3HaK, pHC, CTAHAAPTIB) TaKoi
muHaMmikd. OJHO3HAYHO BBaXKAEMO, IO BpaxyBaHHS, BUKOPUCTAHHS i
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3aCTOCYBaHHSI HAaBEICHWX HACTAHOB € KPUTHYHO OOOB’SI3KOBHM B IPOIIECi
MIPaBOTBOPUYOCTI B YKpaiHi, 00 cCHpuse MiABHIICHHIO ii SKOCTi, CTBOPIOE
YMOBH U ONTHMAJIBHOCTI, €(peKTUBHOCTI, JOCKOHAJIOCTI Ta IPOITyKTHBHOCTI
NPaBOBOTO PETYJIIOBaHHS.

1. Poas i 3HaYeHHS ynpaBIiHCbKOI TPiagn «TIOANHAY» —
«MYHIIMIIAJTbHA JIOAUHA» — KKOHCTHTYLIIHHA JIIOTHHA»
B YMOBaXx A1eMOKPaTH4YHOI IPABOBO] AeP:KaBHOCTI

Jnst movaTKy CHCTEMHOTo aHajizy npo¢uIbHOI ymnpaBiiHCHKOI Tpiaau
BapTO YCBIIOMHTH 1 3pO3YMITH, IO BCS MPOOJIEeMAaTHKA CTAHOBICHHS 1
TUHAMIKK ~ (DCHOMCHOJIOTIN  <«JTIOJIMHAY», «KOHCTUTYIifiHA IIOAMHAY» 1
«MyHIIMNAbHA JIIOAWHAY 00epTAEThCS HABKOJIO MpaB, CBOOOI i 000B’sI3KiB
aOCTpaKTHOI JIOJWHY, IO HE TIIBKHW OPraHidYHO, KOHOTATHBHO 1 HAPATHBHO
OB’ sI3y€ BCi 11 CKJIa/10Bi, — aJie i KOHCTaTyBaTH, III0 B yMOBaX AEMOKPATHIHOT
MpaBoOBOi Jep>KaBHOCTI BCi eleMeHTH Mpo¢iIbHOI Tpiamu HaOyBalOTh
OTIOPHOTO, @ 3BIICHM — W BH3HAYAIBHOTO 1 CTPATEriYHOTO 3HAYCHHS, IO
MTOBMHHO 3HAWTH CBOE aJieKBaTHE BiIOOpakeHHs y MPaBOTBOPUiH MisSITBHOCTI.

OTxe, mepen HAMH CTOITh YiTKa 3a/1a4ya — Ha OCHOBI aHaJi3y pe3yNIbTaTiB
3araJbHOTEOPETHYHUX Ta Taly3eBHX JOCHIIKEHb CY4acHOTO CTaHy
JOKTPUHAIBHOI'O  CYNPOBO/DKEHHS 1  HOPMATHBHOTO  3a0e3NeyeHHs
VIOPABIMIHCHKOI  TpiaAW «IIOJWHA» — «MYyHIIMIOAJIbHA JIIOAMHA» —
«KOHCTHUTYIIAHA JIOAMHA» Ta ii peamizamii, SK CTpaTeri4YHO-Tapaur-
MaJIbHOTO HANpsIMy PO3BHUTKY JIEMOKPATHYHOTO CYCIUIbCTBA 1 JepKaBU B
yMOBax TioOami3amii, BUSBUTH ICHYIOUI MPOONEMH, y TOMY YHCII W
MOHATIHHOTO Ta TEPMIHOJIOTIYHOTO XapaKTepy, a TaKoX 3alpoIOHyBaTH
HanpsiMA X BUPIMIEHHS, IO JacTh 3MOTY BJIOCKOHAJIUTH KOHCTUTYWiHHE i
MYHIIMITAJIbHE 32KOHOJJABCTBO AEP>KaBH Ta MPAKTHKY iX 3aCTOCYBaHHS depe3
BIOCKOHAJICHHS HOPMOIIPOEKTYBaHHS 1 HOPMOTBOPYOCTI B  MeXax
MIPAaBOTBOPYOI JisITEHOCTI OpraHiB IIyOIidHOT BIaIu.

€ 3araJpbHOBIOMHUM, IO MUTAHHSA BU3HAHH, Jeraiizamii, peamizaiii,
OXOPOHH, 3aXHUCTY, TapaHTyBaHHS Ta PO3IIUPEHHS 1 BIOCKOHAIEHHS NpaB i
¢cB00O JTFOJMHU (0COOKMCTOCTI) 1 POMASIHAHA CaMe JIePKABOI0, a TOUHIIIIE i
myOMIYHOK BJIAJ0K0, IO Ji€ HA OCHOBI 3aKOHOMABCTBA AepikaBu (axmop
JecanbHocmi — aBT.), BiA 11 iMeHi (gpaxmop necimumuwocmi — aBT.) Ta 3a ii
JOpYYEHHSM ((haxmop ynpaenints — aBT.) — € HE TIIBKU OCHOBOIIOJIOKHOIO, &
W MaricTpanbHO-TIOBCSKJICHHOIO 1 MaricTpajbHO-IIEPCIIEKTUBHOIO O3HAKOIO
Cy4acHOi JE€MOKPAaTHYHOI IpaBOBOi JEP’KaBHOCTI, IO 3aKpIIUIIOE CBOI
JiSTIbHICHI HACTAHOBH B NIPABOTBOPUIH NIsUTBHOCTI (npasomeopuiti hakmop —
aBT.), sIKa aZieKBAaTHO BiJI0Opa)kae COLaJIbHO-TIPABOBY PEAJbHICTD (paxkmop
npagomeopuoi adekeamuocmi — aBT.).
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3BiJICH PUCKITIIIMBUI 1HTEPEC HAYKOBIIIB Ta IMUPOKUX BEPCTB HACEICHHS
10 11i€i IpoOIeMaTHKN HOCUTh MOTHBOBAaHHN, OOTPYHTOBAHHM, IPUIOMY SIK
JNOKTPHHAIBHUH, TaK ¥ IPaKCeOoJIOTiYHUH XapakTep, 00 came BiH Mae MpsIMHN
BHXiJl HA KOHKPETHI aCIeKTH KATTEIISITBHOCTI KOKHOI JFOAWHHY, ii TPy Ta
acoriamiii, Mo TiICHO MePeIUIiTalOThCS He TUTPKK 3 HACTaHOBAMH MOpAJIi Ta
IHIIUMH COIiaIFHUMH HOPMaMH, a W OpraHiYHO BXOISTH O CHCTEMHOTO
KOMIUIEKCY ~ TOPH30HTAIbHO-BEPTHKANBHUX 3B SI3KIB  KOMYHIKaTHBHOI
BJIACTHBOCTI, 110 00’ €KTUBHO BUHHMKAIOTH B chepi B3aeMoil JItoAnHY, ii rpyn
Ta acouianid 3 opraHaMu IyOJIiYHOI BNAAM JiepXKaBU, BKIIOYAIOYM M
JISUTBHICTh OpTaHiB MiCIIEBOTO caMoBpsayBaHHs /mani — MCB/, Ha Bcix
PIBHAX iX (yHKLIOHYBaHH: Ta OyIyIOTh HasiBHI Ta NEPCIIEKTHBHI HOPMATHBHI
KOMIUIEKCH B chepi MPaBOTBOPUOCTI OpraHiB IyOJIigHOT BiIaIy.

Ba 6inpmie, BapTo 3a3Ha4YMTH, MO NMpoQiTbHA MPoOIeMaTHKa He TiTBKH i
HE CTIIBKH 00 €KTHBYE, ICTEPMiHY€E, CTUMYIIOE i (OopMye TyMaHITapHO-
TYMaHICTUYHY TapaurMy IOep>KaBHOI IIsSUIBHOCTI B cdepi YHpaBIiHHSA Ta
peamizamii KOMIIETCHIIHHUX IMOBHOBa)XEHb OpraHiB MyOJIYHOI BIagw
((popMyBaHHS KOHCTHTYIIHHO-TIPABOBOTO CTATYCY JIFOIMHU HA PiBHI AepiKaBU
Ta HOro TapaHTyBaHHSA dYepe3 IHCTUTYIHHY CIIPOMOXHICTH OpraHiB
myOMiYHOT Iep)KaBHOI BJIaIM, @ HOro IMpaKTHYHA peai3allis, 0XOpOHa, 3aXHCT
Ha PIBHI JIOKAJIBHOTO comiymMy, B ymoBax MCB Ta B Mexax JOKaabHOI
TEPUTOPIATBHOT JIFOACHKOT CIUIBHOTH — TepUTOpiaibHOl rpoMany /nami — TT'/
3a JONOMOrolo IiijiecnpsiMoBaHol aissibHocTi opraniB MCB B mpoueci
pearmizaiiii HHMH CBOIX KOMIICTCHI[IHHMX MMOBHOB&)XCHb, IO BEAC 0
(GbopMyBaHHS MYHILMOATEHO-IPABOBOrO CTaTycy JIOJWHM Ta il Tpym Ta
acoriamiif), — a ¥ BHUCTyIIae CBOEPITHOIO BI3UTIBKOI Ta Bi3yali3alli€ro
CY4acHOI IeMOKPaTHYHOI IPaBOBOT ICPKABHOCTI Ta CKJIaJIHUX IHTErpaliiHo-
CaMOBDSIHUX Ta IHTErpaliiHO-Iep)KaBHUIBKHX MPOLECIB, IO MPOXOISTh,
peaizyloThesl, PO3BUBAIOTHCS Ta BIOCKOHAIOIOTHCS B il MeXkax, a 0COOIHBO
SICKpABO TPOSBIIIOTHECS HA PiBHI JIOKATBHOTO COILIyMY, B TOMY YHCI H B
chepi oG iBEHOT MPABOTBOPUOI MiSITBHOCTI HAJIEKHUX CYy6 €KTIBZ,

Pazom 3 TuM, BapTro 3a3HAYMTH, MO0 MHpoOIEeMaTHKa MpaB 1 CBOOOL
JIFOJIMHH, HE 3Ba)KaI0OYH Ha CBOIO CTPATETIUYHY BXKJIUBICTh B CHITY:

a) CBO€ET IPUPOAHOT aKTyanbHOCTI (2yManicmuunull Kpumepili — aBT.),

0) EK3HMCTCHIIIWHOT 3MICTOBHOCTI (2cummeso 6usHAUAIbHUL Kpumepii —
aBT.),

B) MPAKCEOJIOTIYHOTO HABAHTAXKEHHS (eabimycnuii Kpumepiti — aBT.),

I') TOBCSIKJICHHOI ONTHMAIBHOCTI (irocodhcvro-cmanosuti kpumepii —
aBT.) 1

2 BaiimypatoB, M., & Kogman, B. (2023). KoHcTuTYIiiiHe Ta MyHIlMMANbHE TPABO AEPIKABU:
aKTyaJlbHI MUTaHHS B3aeMoBiqHomeHHs i B3aemonii. Collection of Scientific Papers « AOT'OXy,
(June 23, 2023; Oxford, UK), 61-66. URL: https://doi.org/10.36074/logos-23.06.2023.17
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r’) eeKTUBHOI pe3yJAbTATUBHOCTI (npocHoCmuuHUll Kpumepiil — aBT.),

I) Yy pe3ynbTaTi CBOTO TOBCAKICHHOTO OOTOBOpPEHHS, 3aCTOCYBaHHS,
BHUKOPHCTAHHSA B IEPKABHO-TIPABOBIN peanbHOCTI (0pOUHAPHO-NOBCAKOEHHUU
Kpumepiii — aBT.), BKIIIOYAIOYM W MPABOTBOPYY AISUIBHICTE KOMIETEHTHHX
cy0’eKTiB, — Ha ’Kajb, HE3aCIy)XeHO HalyJa 00’ €KTHBHO CIIPOIICHOTO Ta
YTUIIITAPHOTO PO3YMiHHS.

Came TOMy mO3a Hel 3alMIIAIOThCA 0arato BaKJIMBHX 1 CKIAJHUX
npoOieM, B TOMY 4YHCIi ¥ yNpaBIiHCBKO-HOPMATHBHOI BJIACTHBOCTI, IIO
AIOTh MOYKJIMBICTE 3 OHTOJIOTIYHMX Ta aKCIOJOTIYHHUX MO3UI[IA BU3HAYNTH i1
y BIANOBIIHIH HAyKOBO-TIEPCIEKTUBHIK Ta MpPaKCEOJIOriYHO-HEOOXinHIN
IUIOIIMHAX, a caMe: MO-Tieplie, KOHCTAaTyBaTH HEMHHYIIE 3HAYCHHS
npoOJieMaTuku mpaB 1 cBoOOON JOAWHU (00 ‘exmueHi  nepedymosu
dopmyeanns OepicagHo2o YNpAasuiHHA, WO OA3yEMbCs HA  BIONOBIOHIN
CMpame2iyHo-2yMaAHICMUYHill meneoioeiyHit 0OMIHaHmMi — aBT.); MO-JAPYTE,
BU3HAYUTH 11 KOHCTUTYIOIOUN 3HAYCHHS 1 BIUIMB UL CTA0IIBHOTO iCHYBaHHS
Ta (YHKUIOHYBAaHHS KOHKPETHOI OCOOMCTOCTi, COLiyMy 1 JAep)aBu
(cmpameziunuii  pisenb  0epicagHoco yYNpaeuinHa, wjo 6a3yemvcs Ha
BIONOGIOHIL eK3UCNEeHYIUHO-CMAMYCHIU MeNeoN02IuHIll OOMIHAHMI — aBT.);
MIO-TPETE, BCTAHOBHUTH IX CTpaTeridHe 3HAUCHHS JUIS 3araJIbHOTO (JIFOIUHH,
couiyMy 1 JiepKaBH) CTajOro PO3BUTKY B HAJICKHUX MOBCAKICHHUX yMOBax
COITIAJILHO-TIOITHYHOI Ta COIaIbHO-CKOHOMIYHOI 3J1aroau (makmuyunutl
piseHb  0epacasHoco  ynpaslinHsa, wo  0asyemvcsi HA - 8IONOGIOHIl
@yHKYIOHANLHO-OIANbHICHIU MeneoN02iuHill OOMIHAHMI — aBT.), a TAKOX, TO-
YeTBEPTe, CKOHIICHTPYBATH YBary CyCIUIbCTBA 1 IEP)KaBU Ha CTpATETIvHIN
BaXXJIMBOCTI IX aJIeKBaTHOTO BiTOOpaKeHHS Ha PiBHI 3arajibHOi IPAaBOTBOPYOT
JISIbHOCTI  opraHiB  myOmiyHOT — BJiajM, BKJIIOYAOYM H  JIOKAJIbHY
HOPMOTBOPYICTh, JJISI BiJOOpaKeHHS pealbHOI NPaBOBOi T'yMaHICTHYHOT
MOJIITUKK ACPIKaBU (HOPMONPOEKMHO-HOPMOMBOPUULL PIBEHb OePHCABHO2O
VIPAGNiHHsA, WO 0a3yeEmMbCsi HA BIONOBIOHIN  (DYHKYIOHATbHO-OIATbHICHIU
meneoso2iuniti OOMIHaHMi — aBT.).

BpaxoByroun HaBeJeHI BIAaCTHBOCTI, MOKHAa KOHCTAaTyBaTH OCOOJHMBY
Ba)XKJIMBICTh YINPABIIHCHKOI MapajurMyU «MyHIIMNAIbHI TpaBa JIIOJUHU —
KOHCTHTYIIIHI MpaBa JIIOJMHYU — IIPaBa JIOAUHI» (HacaMIepes, B KOHTEKCTI
il icTOpu4HOro pO3yMiHHS — aBT.), L0 B YyMoOBax mioOaji3amii
TpaHC(OPMYETHCS B YIIPABIIHCHKY HAPAJUIMy «IIOJHHA» — «MYHIIUITIAIbHA
JIONIMHA» — «KOHCTUTYLIHHAa JIIOJMHA» (BPaxOBYIOYM IOTEHIIHHO-
BU3HAYAJPHUHA piBeHh 1I HOPMATHUBHO-IPABOBOTO PETYJIOBAaHHI Ta
IIPOCTOPOBO-PEryJIITUBHI O3HakW — aBT.). Ha Hamy naymky, ne Jae
MOJKJIMBICTH BHOKPEMHUTH BiATIOBIAHI IepeBaru iCHyBaHH 1 pyHKI[IOHyBaHHS
OCTaHHBOI, a caMe:

— TO-Tiepule, YNpaBliHChbKa MapajnrMa «IIOJUHA» — «MYHIIMIIAIbHA
JIIOJINHA» — KKOHCTUTYILIHHA JIIOJAWHA» BUCTYIIAE CKIIAJHOIO YIPABIiHCHKOIO
MTOBEIiHKOBO-TISTIbHICHOIO ~ MOJEIUII0  iCHyBaHHA 1  (DyHKIIOHYBaHHS
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JIEMOKPATHYHOTO CYCIIIIECTBA Ta HOTO JepKaBH (YNpasiiHCbKO-CIMPYKmMypHa
03HAaKa — aBT.);

— MO-JIpyTre, BOHA PO3YMI€ThCsS K cucTeMa (yHIaMEHTaJIbHUX IOTJISIIB,
TIPUHITUITIB, MOZETIeH, KOHOTAIIIi, HapaTUBIB Ta LIHHOCTEH CyOOpIMHALIIIHOI,
KOOPJMHALIWHOI Ta PEeopAMHAIIHOI MPUPOIU IO BiJHOLIEHHIO 10 NpaB
JOAWHU (enemenmuo-ioenmugbikayitina o3HaxKa — aBT.);

— TO-TpETE, caMe CYKYITHICTh HABEICHHUX IIIXOJIB BU3HAYAE TEOPIIO 1
MPaKTUKy  YNOPaBIiHHA  TEPUTOPIaJbHUMH  JIOKAIBHHUMH  JFOJCHKUMH
cnimpHOoTamMu (TT7) Ta iX IHCTUTYLIHHUME CTPYKTypamH, IO CTBOPIOIOTHCS
HUMH CaMHAMH 200 C(OPMOBAHIMHU HIMH IPEICTABHUIBKUMHY 1| BAKOHABYHMH
opranamu abo JepKaBolo’ (CmpyKkmypHo-(YHKYIOHAIbHA 03HAKA — 8BT.);

— TO-4eTBepTe, SKi BigOyBalOTbCA Yy TEBHHHA TNPOMDKOK dYacy
(memnopanvna o3naxa — aBT.);

— MO-T’SITE, IO CIYTYIOTh B3IpIEM Ta METOAOJIOTIYHO-TEOPETUIHOIO
0az0r0 JUIS NPUHAHATTS YHPABJIIHCBKHUX pIllleHb, SIKI XapaKTePU3yHOThCS
BiJINIOBiTHAM TEJICOJIOTIYHO BU3HAYCHUM 3MICTOM (03HaKa cmanoapmuszayii —
aBT.);

— Mo-mocTe, (POPMYIOTHCA IIiJl BIDIMBOM 30BHIIIHBOTO CEepEelOBHINA (SIK
BCepelMHI caMol Jep)kaBH, TaK ¢ MiJg BIUIMBOM MIDKHapOJHOTO
CIIIBTOBApHCTBA JepyKaB Ta HOTO IHCTUTYUIHHUX CTPYKTYP) (excmepHanibHO-
6NIUB0BA O3HAKA — ABT.);

— T10-ChOME, Ta JWHAMIYHO 3MIHIOIOTBECS TIpH OpAMHApHIA Ta
EKCTpaOpAUHAPHIT Tpanchopmariii peautiii, 110 CKJIaIAl0ThCS
(mpancgopmayiuna o3naxa — aBT.);

— MM0-BOChbME, HATJISIIHO Ta MPOAYKTHBHO BiOOpaXKarOTh i€papXidHy Ta
3MICTOBHY €IHICTH IIPAB JIIOIUHH (U3HAUATbHO-NPEOMEMHA | UIHAYAIBHO-
3MICMO6HA 03HAKU — aBT.);

— TO-ZeB’siTe, JA€ KOXEH piBEHb HopMaTHBHo—opraHi3auiﬁHHx
pernaMeHTaun 1 PEryiioBaHHA He 3arepedye, a KOHKPETH3ye, IeTalli3ye,
PO3BHUBAE 1 BIIOCKOHAIIOE nonepeuHH/I (penamusicmcoka o3naka — aBT.);

— TO-JIecATe, MPOCHUPYIOYN 1 MEPeTBOPIOIOYM aOCTpakTHI ineainn Ta
¢utocoderki  nediHITUBM HAa peaibHi YMOBHM OKUTTS, ICHYBaHHS 1
(YHKIIOHYBaHHS JIOAWHY, ii TPYN Ta acorjiamid y BUTJSAAI BIATIOBITHUX
aTHTIOHO-Ta0ITYCHUX  (TIOBEIIHKOBO-isNbHICHMX) — HacTaHoB*  (axcio-
NpaKceono2iuna 03Haxka — asT.); 10,

> Baiimypatos M.O. TepuropianbHa rpomana: Ha MeEPEXPECTi BIUIMBY JIOKAIBHHX i
r100aJbHUX YMHHUKIB. BicHUK 3amopi3pKoro HalioHaNsHOTO yHiBepcuTeTy. IOpuau4Hi HayKu.
2016. Ne 3. C. 72-78.

* Bosipcokuit, O. (2021). IumusigyansHuil rabiTyc JIOJMHA B YMOBax MiCLEBOTO
CaMOBpSIyBaHHS: POJIb IHAMBIAyanbHOI cowianizauii i iHAMBIAyaIbHOI MPaBOBOi comiamizarii y
ioro craHoBJeHHI i po3BuTKy. Yacomuc KuiBchkoro yHiBepcutery mpasa, (1), 86-96. URL:
https://doi.org/10.36695/2219-5521.1.2021.14
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— TO-OMUHANIATE, PEAT3YIOThCS Ha TPAKTHINl Ha JIOKAJTBHOMY piBHI
comiymy (coyianbHo-npocmoposa 03HaKa — aBT.);

— TO-IBaHANIITE, CaMe B YMOBaxX MiCIIEBOI'O CAMOBpALYBaHHS (mami —
MCB) (camospsadua osnaxa — aBT.);

— MO-TPHHAAILTE, B MEXax TEPUTOPIalbHHUX JIOKAJIBHUX JIOICHKHX
crinmpHoT (TI), SIK €aMHOTO, MEPBHHHOTO 1 YHIBEPCAIBHOTO MPHUPOIHOTO
KOJISKTHMBHOTO MaKpocy0’eKkTa, 10 icCHy€e Ta pyHKIIOHY€E B KOHTEKCTyaizamil
JIOKJILHO-COLIaIbHOTO i perioHabHO-ePKaBHOTO YIpaBIiHHSA
(maxpocyb’exkmua o3naxa — aBT.);

— TO-4OTHpHAIUATEe, B (IIOCOYCHKOMY CTaHi MOBCSAKAEGHHOCTI, SK
6a30BOr0, 3BMYHO-ONTUMAIBHOTO CHOCOOY ICHYyBaHHS JIIOAMHU (@ TakoX il
Ipym Ta acomiaiiil),  «CBITYy JOCBiIY», IO CKIANAEThCA 3 PYTHHHUX IiH,
comialbHAX KOMYHIKATHBHUX B3a€MOJii Ta iTepariif, CMUCIIB, 3HaYCHb Ta
iHTEepHIpeTaniid, SKi CHPUHMAIOTBECS SIK HAJCXHE 1 00 €KTHMBHO HEOOXiTHE
(¢pinocogpcvra o3naka — aBT.);

— II0-II’ AITHAALATE, TOOTO TaM, J€ JIFOAUHA 3IIMCHIOE CBIM )KUTTEBUI LIUKIL,
peaizyloun CBOi JKHTTEBE BaXKIIMBI YCTPEMIIHHS, HACTaHOBH, IOTpPEOH,
iHTepecH (ex3ucmeHyiliHa 03HAKA — aBT.);

— TO-IIICTHAIIITe, B TOW 4Yac, KOJU TPYIH Ta acollialii JIIOJUHA —
peani3yloTh LMKJI cBOoei opraHizamii, QopmMyBaHHs, ICHYBaHHA 1
(byHKIIOHYBaHHS (iHCMUMYYiuHo-@)yHKYIOHANIbHA 03HAKA — ABT.);

— TMO-CIMHAQJLTE, 3HaXOIATh CBOE 3aKpiIUICHHS B TEJICOJIOTIYHO
0OrpyHTOBaHIl PaBOTBOPYIH JIsITLHOCTI OpraHiB MmyOIi4HOT BiIagu yepe3 ix
BiJINIOBITHY HOPMOTIPOEKTHY Ta HOPMOTBOPYY IiSNTBHICTH (BKIIOYAIOUH 11
oprasiszanito, POBEJICHHS 1 BTUICHHS B OpPAMHAPHUX Ta €KCTPAOpIMHAPHHUX
YMOBaX iCHyBaHHS i PYHKIIOHYBaHHS I€PKaBHOCTI — aBT. ).

[lepekoHaHi, moO caMe HaBEICHI HACTAHOBH (AKTHYHO 1 MPEIMETHO
BU3HAYAIOTh ICHYBaHHS 1 (YHKIIOHYBaHHS CY4YacHOI JIE€MOKpaTHYHOI
IIPaBOBO] JIEP>KaBHOCTI, LII0 BOJIOJIE:

a) COILaTbHO-HOPMATHUBHOIO JIOTIKOO,

0) opraHi3aliifHO-TEeXHOJIOTTYHOIO CTPATEri€l0 PO3BUTKY 1

B) 00’€KTUBHO TMOTpeOy€e CBOTO BIOCKOHAJICHHS, OCOOIMBO B YMOBax
npaBoBoi riobdaizaiii, Koiu

r) ¢deHoMeHONOTIS «IpaBa JIIOAWHM» B ycix I iHTepmperamisx i
PO3YMIHHSIX BHCTYNIA€ HE TUIBKM OCHOBOIIOJOXXHHM  TEOPETHYHHM

* Yoprosyupkuii P.B. HopMOIIpoeKkTHa MisuTbHICTh K iMaHEHTHA CKJIa0Ba IPABOTBOPEHHS
B yMOBaX BOEHHOTO CTaHy Ta MHUPOOymiBHMITBA. HaykoBuil BiCHHK Y>KropoJChKOTO
HauionansHoro YuiBepcutety. 2025. Cepist [IPABO. Bunyck 89: wactuna 1. C. 260-265. DOI
https://doi.org/10.24144/2307-3322.2025.89.1.36
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IMIIEPaTUBOM, ajie i OCHOBHHM OO0’€KTOM B CYYacCHOMY MiKICPKABHOMY
CIiBPOGITHUITBI JepKaB-WICHIB Mi>KHAPOIHOI CIILIBHOTH®, 110

r’) Qopmye cBimomrBo ii cTpaTeridHoi BaXKIMBOCTI IS iCHYBaHHS
mpo¢inbHOI Jep>KaBHOCTI depe3 ICHYBaHHS 1 peati3amiio BigIOBiTHOI
(heHOMEHOJIOTIi IPABOTBOPYOI MiIIBHOCTI .

2. IcTopuKoO-nIPaBOBi ACIEKTH CTAHOBJICHHS YIPABJIIHCHKOI Tpiagn
WIIOANHA» — KMYHIIMNAJbHA JIOAHHA» — KKOHCTHTYNii{HA JTI0IHHA»

Bapro 3a3HaunTH, 10 ICTOPUKO-NIpAaBOBA I'eHe3a NMPOQUIBHOI Tpiaau B
CTpaTeriyHo-opraHizaniiHoMy Ta HOpMaTUBHO-BU3HAYAILHOMY PO3YyMIHHIX
BiZoOpaxkae LIAX BiJ aOCTPaKTHOI ifei CBOOOAM JIIOAMHU 10 KOHKPETHOTO
MexaHi3My 11 peaiizamlii B HOBCSKISHHOMY JXHTTI 32 paxyHOK CKJIAIHOI i
Oaratocy0’€KTHOI i OaraTompeaMeTHOI CHCTEeMH KOMYHIKATHBHOI B3a€MOJIT
JMIONWHM, 11 Tpyn Ta acomiamiil (BKJIIOYAOYM H CTPYKTYPH JIOKAJIBHOTO
TPOMAaITHCHKOTO CYCIIITBCTBA) MK COOOI0, a TAaKOXK 3 OpTaHaMH ITyOJIIYHOT
IepkaBHOI 1 myOmigyHOI  caMOBpAOHOI  (MyHIOWIANBHOI) — BIIAJH.
TeneosoriyHOI0 TOMIHAHTOIO TaKOi B3a€MOJIii BUCTyTIa€ BUPIIICHHS MUTaHb
cTabiIbHOTO 1 ONTHMANIFHOTO ICHYBaHHS Ta (QyHKHioHyBamHa TI Ta Ti
KHUTEIB-WISHIB TpoMai B ymMmoBax MCB, a Takox 3a0e3neueHHs HaBeIeHUX
Ccy0’€KTIB BIANOBIAHUM TPaBOBUM CTaTycoM, LIO W 3ade3neuye i rapanrtye
onTHUMaibHe 1 e(EeKTHBHE MPOXO/KEHHS HUMHU CBOTO JKUTTEBOTO LIUKITY
(;rronmua) abo nukiny QgopmyBaHHS i QYHKUIOHYBaHHS (TpyHH Ta acomiarii
moaunn)®. TIpu IbOMy BapTO yCBiJIOMITFOBATH Ta PO3YMITH CTPATETIYHY POJIb
MPaBOTBOPUYOi TisNTBHOCTI OpraHiB mmyOmigyHOI BiIagu B OQOpPMIICHHI,
¢dopmarizanii, HOPMyBaHHi, HOpMaTHBi3amii 1 Jeramizamii 3a3HaYCHHUX
TIPOIIECIB.

HeoOximgHO po3yMiTH, IO CTaHOBJIEHHS MpoQiTbHOI (HEeHOMEHOIOTil
BiOyBaJIOCS y TPH ICTOPHIHHUX €TaIIH:

1. Eman npupoounoeo npasa (I[Ipasa moounu sk gpernomen).

BinOyBaeTbesi 'y JOKOHCTUTYLIMHUMKA mepion (mepiogn AHTHYHOCTI,
IIpocBiTHHIITBA), € TIpaBa JIOJUHN CIPUHMAIHCA SIK OaHICMb.

% T'aukeBua A.O. OcHOBHi mpaBa Ta 000B’s3ku jaepxkaB: kouuenuis JI. Edpmixa. URL:
https://www.researchgate.net/publication/330989315_Osnovni_prava ta  obovazki_derzav_-
_koncepcia L_Ejrliha

7 Yopuonyupkuii P.B. deHoMeHONOTis HOPMOMPOEKTHOI JisSTbHOCTI B KOHCTHTYLIiHHOMY
mpaBi KpaiHW: NHUTaHHA Teopii 1 NMpakTuUkW: aBToped. muc. O-pa ropua. Hayk: 12.00.02 —
KOHCTHTYLIifHE mpaBo; MyHinunanbHe mnpaBo. JIBH3 «Ykropoacekuii HaliOHaIbHHUI
yHiBepcuTeT», Yxropon, 2018. 35 c.

8 Baiimyparos M., Kopman B. Bo6posnuk JI. Moneri (popmu) reMokparii (1eMOKpaTHIHOT
B33a€MOJIii MK JIFOAMHOIO, TEPUTOPIATEHOI TPOMAJIOI0 Ta MYHILMNAIBHOI BIIAI0K0) B MEXaxX
JIOKAJBHOTO COLiyMY: Cy4yacHi peaiii Ta HepCHeKTUBH. YKpaiHChbKHUI Yacomiuc KOHCTUTYIIHHOTO
npasa. 2025. Ne 4. C. 82-105.
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OCHOBHOIO CYTTIO ITLOTO IIEPi0Ty BUCTYIIA€ PO3YMIHHS TPaB JIFOHHU, IO
icHyroTh He3anexHo Bix aepxasu (Jx. Jlokk, Kan-XKak Pycco®).

KitrouoBa tpanchopmarliist MiCTUTECS B TIEPEXOi BiJl «IIpaBa CHIEHOTO»
IO BH3HAHHS npupooHoi 2ionocmi KoxHoi ocobn. ToOTo, cmocrepiraerbcs
¢opMyBaHHS  comianbHO-(PiTOCOPCHKOTO, a TMOTIM ¥ BIAMOBITHO
TEXHOJIOTIYHO-0pTraHi3aliiHOr0 (PyHIAMEHTIB, SKi IIe He MajHl IOPUINIHOI
CHJTH, aJie B)K€ aKTHBHO CTBOPIOBAIIM MOPAIbHHI 3alIUT Ha OOMEXXEHHS BIIaIN
Ha KOPUCTH IpaB JitoAuHH. [Ipu 11boMy, BapTO 3a3HAYMTH, L0 NMPABOTBOPYA
JisIBHICTH B Hpo(inbHIM cdepi dakruuHO He BinOyBamach, a NMPHUPOAHI
HACTaHOBH 11010 NIPaB JIIOAWHY iICHYBAJIM Y BUIVISAI PENIriifHUX HACTAHOB Ta
¢inocodchrux 11eH.

2. Eman nosumusizayii (I1os6a KoHCMumyyiiHux npae ioOuHu).

Hampsmy TOB'SI3aHUM 3 mepiofoM BEIWKHX  PEBOJIOLIN
(ximemp XVIII-XIX ¢T.) — 3 4diITKOIO TEHACHIIIEI0 HOPMYBaHHS,
HOpMaTHBi3amii i jeramizamii — ToOTO, MoUMHAOUX Bif «Jlekmaparii mpas
moauHH i rpoMagsgaraay (1789 p.)!° i 1o cygacHMX KOHCTHTYIIIA.

OCHOBHOIO CYTTIO IIbOTO €TaIly BHCTYIA€ CTaH, KOJW JAEPXKaBa BHU3HAE
NIPUPOJHI TIpaBa JIOAWHHM, CAHKIIOHYE IX Ta BIHUCye iX y cBiit OcnogHuil
3axon. O1xe, MpaBa JIIOAWHH CTAIOTh IOPUIMIHAM 00O0B’I3KOM JEPIKaBH.

KitouoBa TpaHchopmarris CIIOCTEPITaeThCsI y MOSIB1
KOHLENLIT 0OMedcenozo npaenints, Konu KOHCTUTYLIS CTae «CyCHUIBHUM
JIOTOBOPOM», 7€ YIpaBJIiHCbKa MapagurmMa 3MillyeThCsl BiJ NaHyBaHHS 10
JIETITUMHOTO TPEICTaBHUNTBA. BapTo BIAMITHTH, IO caMme Lel eram cTae
€TalloM CYTTEBOi AaKTHBI3aIlii MpaBOTBOpPUOI [isuTbHOCTI B cdepi
KOHCTHUTYLIOHAJI3alii TpaB JIOAWHM, IO CYNPOBODKYETHCS MOTYTHIMH
IIPOLIECaMU HOPMOTIPOEKTYBAHHS T2 HOPMOTBOPYOCTI HA KOHCTUTYHIHHOMY
piBHI OO iHTEpIIpeTaIii HOpM MOpaii, pemirii, GpinocoPpchKUX MOTIALIB Y
npouUTBHIH cdepi y mNpaBmia TOBEHiHKH (IPaBOBI HOPMH) CYO €KTIB
KOHCTHUTYLIHO-TIPAaBOBUX BIJHOCHH, 30KpeMa JepXaBHW Yy BHIJIAl 1l
000B’sI3KiB.

3. Eman mymniyunanizayii ma cneyianizayii (Busnauns myHiyunanvHux
npas noout).

Hanpsimy noB'si3anuii 3 mepiooM JielieHTpaizaiii Ta pO3BUTKY MiCLIEBOTO
camoBpsayBaHHA ([pyra noiosuna XX ct. — mogatok XXI ct.).

OCHOBHOIO CYTTIO IIbOTO €Tally BHCTYIIA€ YiTKE YCBiIOMIICHHS,
PO3YMIiHHS 1 BU3HAHHS ITyOJIIYHOIO BJIAJIOI0 TOTO HE3aNepeyHoro (axry, Io

° Lypkan-Caiidymina 0. ®inocodis npasa Hosoro uacy Ta parionanisaris BIaJHUX 3aca
npasa. URL: http://www. jurnaluljuridic.in.ua/archive/2016/3/11.pdf

10 Déclaration des Droits de I'Homme et du Citoyen de 1789. Conseil constitutionnel. URL:
https://www.conseil-constitutionnel.fi/le-bloc-de-constitutionnalite/declaration-des-droits-de-1-
homme-et-du-citoyen-de-1789
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KOHCTHUTYIiHHI paBa (Ha BOAY, O€3IeKy, XKHUTIIO0, YIacTh Y BJIaJli) HEMOKIUBO
pearnizyBatn 6e3 BUKOPHCTAHHS i 3aCTOCYBaHHS JOKALbHUX Mexanismie!!,
Bkazani mporiecu cynpoBOIKYIOTECS MOTYTHIMH IPOIIECaMH MYHIITUTIAIBHOT
(JtoxampHOI) HOPMOTBOPYOCTI, IO CIHPAIOTHCS, TO-TIEPIIEe, Ha JIOKaJIbHY
iHTEepIpeTanilo KOHCTUTYHIHHIX MpaB, CBOOOA i OOOB’SA3KiB JIOAWHU Ha
JIOKaJBbHUK PiBeHH IX 3aCTOCYBAaHHS; MO-ApPYyTe, HA CTBOPEHHS BiIITOBIIHUX
MEXaHI3MIB X peaizaiii Ha JIOKaJbHOMY PIiBHI COIliyMy 4Yepe3 pOo3poOKy
BIJIMOBITHUX  KOMIIETEHLIHO-YIIPaBIIHCHKUX IOBHOB&)XEHb  JIOKAJIBHOT
myOJIivHOT BIIaiu; MO-TpeTe, Ha GOpMyBaHHS Yepe3 3aCTOCYBaHHS JIOKAUTBHUX
HOPM MEXaHi3My OXOPOHH 1 3aXUCTY MPaB JIIOJMHU B MEXaX TEPUTOPiaIbHOT
JIOKAJIBHOT JIFOACHKOT CIUJIBHOTH (TEPUTOPIiaIbHOT IPOMaN).

KmrouoBa TpaHcopmaliis  I[bOr0  €Tamy  MICTHUTBCS y  TOSBI
(eHOMEHy «TIpaBa Ha MiIcTO» ((eHOMEHOIIOTisl (PpaHIy3bKOTO COIioJIoTa
Anpi Jledespa'?) — omke, ympaBIiHCEKA MapagurMa TYT OCTaTOYHO
JIOKAJI3y€ETHCS 1 MPU3EMIIIETHCS: (POPMYIOTECS MyHIIUTIATBHI TIpaBa JFOIUHH,
il Tpym Ta acomiariif — sKi, 3a3BU4aif, BU3HAIOTHCS K KOHCTUTYLIHHI IIpaBa
HaBeJICHUX Cy0’€KTiB, [0 aAaNTOBaHi A0 MOTped KoHKpeTHoi TT .

CucrteMHnii aHami3 HaBEIEGHHX €TaliB Ja€ 3MOTY  BHSABUTH
0e3mocepeIHLO-BHYTPIMIHIN Ta OpraHiuHUi Ta 3B'I30K MIX CKJIAIOBUMH
eJIeMEHTaMH Tpiafu y cydacHii (eHOMEHOJOrii JeMOKpaTUYHOI MpaBOBOL
JICPKABHOCTI:

1. IlpaBa JNOAMHHU — YCBIZOMIIFOIOTHCS, PO3YMIIOTBCS 1 BU3HAIOTHCS SIK
iZeosioriyHe OOIPYHTYBaHHS HE TUIBKM YIpaBIiHCHKOI TpiaaM, ajne W camoi
deHOMeHOMOTII MaiibyTHBOI, CyJacHOI Ta MepCIeKTHBHOI JepKAaBHOCTI. Ix
¢opMyBaHHS 1 HAsBHICT Ja€ BIANOBIAP Ha TMEPCHEKTHBY PO3BUTKY
3aCTOCYBaHHS 1 BHUKOPHUCTAHHS IIbOTO IHCTUTYTy, OT)KE camMe BOHH
CTHMYJIIOIOTh IIOCTAaHOBKY NUTaHHs: Yoro Mu xouemo?

2. KoHcTuTyiiiHi mpaBa — caMe BOHH YCBiJJOMITFOIOTBCS, PO3YMIFOTBCS 1
BHU3HAIOTHCS SIK OCHOBOIIOJIOXHA iMeHTH(IKAIIiHA 03HAKA JEPIKaBHOCTI, 0a
Oijplle — BOHM BHCTYHAIOTh SIAPOM 1i INPaBOBOrO TapaHTYBaHHS Ta
cTaHjaptu3auii y KoHTeKcTyamizamii i1 BiIHOBIAHOCTI JE€MOKPAaTHYHUM
HactaHoBaM. ToMy came BOHHM CTHMYJIIOIOTh (JOPMYJIFOBAHHS i OCTaHOBKY
mutanns: [1lo gepxasa 06irse?

3. MyHinunaneHi mpaBa — yCBIJIOMITIOIOTBCS, PO3YMIFOTHCSI 1 BUBHAIOTHCS
SIK ONITUMAJIBHUH 1 €(eKTUBHUI YIPaBJIiHCEKUH IHCTpYMEHTapIH, 3a paxyHOK
SKOTO (PAaKTUYHO BIpPTyalbHI KOHCTHUTYLilHI TmpaBa (B KOHTEKCTI iX

! ®demopenko B. JI., Yeprexenko O. M. KoHcTUTYiiiHI MOIENI MiCIIEBOTO CAMOBPSI Ty BaHHS
y nepkaBax—ydacHuipix €C, [lIBeitnapii Ta Ykpaini: Mmonorpadis. Kuis: Jlipa, 2017. 288 c.

12 Henri Lefebvre. Le Droit a la ville. L'Homme et la société. Année 1967. Ne 6. pp. 29-35.
URL: https://www.persee.fr/doc/homso_0018-4306_ 1967 num_6 1 1063
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Oe3mocepeIHbOl  pearizallii) TpaHCHOPMYIOTBCS B KOHKPETHI IOPUAMYHI
MOJUJIMBOCTi, 3a paxyHOK SIKHX pealli3yloThCs CK3UCTeHIINHHI iHTepech
JIOAWHY, ii TPy Ta acomiamiii — depe3 CcorianbHO-(piI0oco(CrKy pO3poOKy
CHCTEMH AaTHUTIONIB (TIOBENIHKOBUX HACTAHOB) JIIOAWHH, B TOMY YHCII U
MIPaBOBUX, @ TAKOXK CHCTEMH radiTyciB (MpakTHIHUX (POPM KUTTETISITBHOCTI),
B TOMY YHCIi ¥ TPaBOBHX, 32 OTMIOMOTOI0 SIKUX PEaTi3yIOThCS IOBENIHKOBI
HactaHoBH. OTXKe, aTHTIOAHO-TadiTycHa cucreMa (GopMyBaHHA i peamizawil
IHTEepECIB JIFOIUHM, 11 TPy Ta acolliamiii, Ho-nepiie, AeTepMiny€e popMyBaHHS
BJacHOro OJOKy KoMmeTeHHidHuX moBHOBakeHb OMCB; mo-apyre,
€JIEMEHTIB, a caMe — II0JMO0 3a0e3NeueHHs peatizalii BiINOBIAHUX MNpaB i
cB0OOA JIIOIMHY, 1 TpYyI Ta acomianiil B cepi JoKalIbHOI AeMOKparii, ToOTo
iX JIOKaNbHY 1HTEPIPETaIio 3 KOHCTUTYIIIHHOTO Ha MYHIIMIIATEHUHN PiBEHB;
MO-TpeTe,  OOYMOBIIOE  DPO3IIMPEHHS 1  BJIOCKOHANEHHA  OJOKY
KOMIETEHIIHIX oBHOBaXkeHh OMCB, B ToMy 9mcii i 3a paXyHOK mepenadi
JICTIETOBAaHNX TOBHOB&KCHb BHKOHABYOI BIAAM y BIIACHI TTOBHOBa)KCHHS
OMCB (ocHOBHa TeJeOJOTiYHA JOMIHAaHTa B TIPOILECi eIeHTpati3amii
MIOBHOBA)XEHb OPTaHiB MyOJiYHOI BNAAM, IO BUCTYIAE OCHOBOIIOJIOKHOIO
METOI0 MyHiIMnaabHOI pedopmu B YKpaiHi — aBT.), — a TAKOX aKTUBI3ye
(opMyJTIIOBaHHS 1 HOCTAHOBKY MUTAHHA: SIK MM Il OTpUMA€EMO TYT i 3apa3?

Otxe, MOXKHA CTBEpPKYBaTH, 110, HO-TIEpPIIE, CIOCTEPIraeThes JIOTTYHO-
NPOrpecUBHUIl  mporec (opMyBaHHsS 3B’S3KM  «IpaBa JIIOAUHH —
KOHCTUTYIIIHHI MpaBa — MYHIIMIIAIBHI MPaBa»; MO-ApYyre, B YKPATHCHKOMY
KOHTEKCTI, BpaXOBYIOUHN TpaHchopMatiitHi nponec B chepi MCB y Burmsmi
MYyHIOUTANBHOI pedopMu, mo 0Oa3yroThcs Ha 3acafax JAeHeHTpallizaril
MMOBHOBa)XEHb OpraHiB myOmiyHOi Biamu (mepexisi KOMITCTCHIIIHHIX
MTOBHOBa)KEHh BUKOHABYOI BIIAJIX y BiIacHI moBHOBaxkeHHI OMCB), finetbcs
Ipo Tepexil Bil pPaIIHCHKOI >KOPCTKOI MOJIENi «IpaB-000B'SI3KIB» 10
€BPOTIEICHKO] CEepBICHOT MOJIEN; MO-TPETE, aKTyai3yloThCsl IIUTAHHS MIOA0
aKTHBi3alil HOPMONPOEKTHUX POOIT Ta HOPMOTBOPYOI IiSUIBHOCTI st
aJIEKBaTHOTO BiJIOOpa)KCHHS, 3aKpIIUIEHHS Ta JIeramizalii HaJeXHHX 1
ONTUMAJILHUX [IOBHOBAKEHb OpraHiB myOmiyHOT CaMOBPSIIHOT
(MyHIIMNAIBHOT) BJIAJAM B YMOBaX HOBHUX CYCIHUIbHO-HOJNITHYHHX 1
CYCHIIbHO-eKOHOMIYHUX peaiil.

3BijcH BapTO 3a3HAYMTH, II0 B YKPATHCHKOMY KOHTEKCTi CLIOCTEPIraeThCs
NepMaHeHTHa TpaHC(hOpMaIlisl YHpPaBIiHCHKOI MapaJurM, 0coOJIMBO B
KOHTEKCTI MyHILIUITaJIbHOTO pepopMyBaHHs, — 3pO3yMiJIo0, 110 1ie OOJiCHUH,
aJle HE3BOPOTHHUH ITIpOIeC PO3pHBY 3 TOTAJiTapHUM MHHYJIHM. Came ToMy
IIPOCTOPOBO-HOPMAaTHBHA Ta YNPaBJIiHCHKO-(QyHKIIOHAIEHA (DEHOMEHOJIOTis
«JIFOJIMHA — KOHCTUTYLIsE — TT» mpoiinuia ckiaagHuil 1 CynepewInBUM MIIsIx
Bil JEKOPAaTHBHOCTI 1 JEKJIApaTUBHOCTI JIO PpEAITbHOTO  CEpBicy,
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00CITyroBYBaHHS €K3UCTEHITIHHUX 1HTEPECIB JTIOIUHM, 11 TPy Ta acoIliarii 3
METOI0 IX HaNeXHOI peamizamii caMe B MeXaxX JIOKaJbHOI JIFOACHKOI
CIIBHOTH, — TPAYOMY HA OCHOBI BiATIOBiZHOI MPaBOTBOPUOI IisNTBHOCTI
HAJIC)KHUX CYyO’€KTIB, MO HOCHJIA TEJICOJOTIYHO OOTPYHTOBAHHH XapaxTep
(dopmyBaHH: BiacHOi komrreTeHii opranis MCB B mpodinsHiii cdepi. OTxe,
B CyYacHill icTopii yKpaiHCHKOTO IEp>KaBOTBOPCHHS MOXKHA BUIIIMTH TakKi
MoJiei:

1. Paosaucvka mooenv: «llpaBa sk Haropoxa 3a OOOB'SI3KH» — B
konumHboMy Coro3i PCP nanyBana KoHIENIis Jep>kaBHOTO MaTepHaIi3My,
CYTTIO SIKOTO BHCTYIa€ TaKuil CTaH CIpaB: MpaBa HE HaJEXaJH JIIOAMHI Bif
HApO/DKEHHS, a «JapyBajMCs» JEpKaBol0 3a YMOBH O0OB’S3KOBOTO
BUKOHAHHS HCIO OO0OB’s3KIB (Ipalls, JIOSUIBHICTB). BiAMOBIAHO 1O IIHOTO
OyayBamacss ¥ BIAMOBiIHA CHCTEMa VIPABIIHHA Y BHIVLL YKOPCTKOI
YIpaBIiHCHKOI BEPTHKAI, JIe, MO-TepIlie, MyHIIUTaIbHI paBa OyIu BIICYTHI
30BCIM, a MICIIEBI paad, MO-ApyTe, OyJH JHIIE «IPHIATKaMI» MapTiHHOTO
amapaty 1 mo30aBiieHi Oynb-sfKOi CaMOCTIHHOCTI y BHUPINICHHI CBOiX
MIOBHOBa)XeHb. ba Oinplne, cama KOHIEMIIS MpaB JIIOAWHU Oyna Jmine
1ICOJIOTIYHOIO 30pO€t0, a HE FOPUINIHNM IHCTPYMEHTOM, IO CKEPOBaHMHN Ha
oOYZOBY CHCTEMH B3a€MHHUX IPaB 1 000B’S3KiB MIXK JIIOAWHOIO 1 IEpKaBOIO.
Ileit cran 3HAWNIOB CBOE aJEKBAaTHO BiZOOpaXKEHHS B MPaBOTBOPUIi
JISUTBHOCTI  PamsHChKOi J0OM, 7€ BCli KOMIICTCHIIIMHI MMOBHOBaKCHHS
MICIICBHX pal Ta iX BHUKOHABUUX KOMITCTIB 0a3yBaluCsi Ha MPHHIIUIAX
LEHTpaNli3My Ta JKOPCTKOI CyOOpauHaIlii, a TaKoX Beaydol poi
KOMYHICTHYHOI apTil.

2. IHocmcoyianicmuunuti mpausum (1991-1996 pp.): B 1eit mepion
CIIOCTEPITA€ThCSI MOIIYK JEMOKPATHYHOI 1NCHTHYHOCTI, 00 NPUHHATTS
Koncrutynii Ykpaian 1996 poky cTamo akToM IMO3UTHBI3amii MPHPOTHIX
npaB. Came B meil mepiox movanacsi 3MiHa YIPaBITIHCHKOI NMapajgurMu —
Crarrs 3 Koncrurynii Vkpainm!® mporonocmwia IroamHy HaHBHIIOO
uinHicTio. OTKe, hakTHUYHO, IIe OyB Mepexif Bil «ICP>KaBOLEHTPUIMY» 10
«JTIOAMHOLIEHTPU3MY», TIpaBna, jumie Ha mamnepi. OCHOBHOIO mpo0iIeMoro
3aJMIIMIAcs Ta, L0 MEXaHi3MU peajizauii npaB JIIOAMHU 3aJHIIHIHCS
cTapuMu (OIOPOKPATHYHUMM), IO CTBOPHIIO PO3PUB MIK KOHCTUTYLIHHUMHU
HACTAaHOBAMHM 1 pPEIbHUM >KHUTTAM. 3BifICH, HE JMBJISIYUCH Ha CIIPOOU
3aKOHOJJaBUYO-HOPMATHBHOTO OHOBJICHHS IPABOTBOPHYOi MiSITBHOCTI OpraHiB
myOIiYHOT BIaIu, 1S AisUTBHICTB 3ajHIIagack GopMaIbHOI0, Hee(heKTHBHOIO,
Ta TaKol, IO B OCHOBHOMY CIIMpajlach Ha crapi opraizamiiHi (opmw,
METO/IU Ta 3aBJaHHS.

13 Konctutynis Ykpainu: npuitnaTta Ha matii cecii BepxoBuoi Paau Ykpainu 28 uepsns
1996 poxy. Binomocti BepxoHoi Pagu Ykpainu. 1996. Ne 30. Cr. 141.
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3. Pegopma oeyenmpanizayii (3 2014 poky): crnocTepiraeTbCcs MpoIiec
MyHIIMOati3anii mpas momunu'*, ii rpym ta acomianiii. CaMe BiH BECTyIIac
KIIFOYOBHM €TaIloM AEpKaBOTBOPEHHS 1 TPABOTBOPEHHSI, KOJIM ITPaBa JIIOMHU
OTpUMANHM 1 peCcypcHe WiAKPIIUIEHHS, 1 YacTKOBO KOMIETEHINHNN
¢yHkmioHan (modaTok mpomecy) Ha wMicsax. CeoromHi  BimOyBaeThCs
cBO€pimHUI (peHOMEHOJOTIUHNI 3CYB SK Yy iHAWBIAyanbHIH, TPYyHOBifi Ta
KOJICKTHBHIi#1 MyHILIMITaIbHil CB1IOMOCTI, KOJIM KOHCTHTYIii{HI paBa Mo4aiu
cnpuiiMaTucs 4epe3 MyHilMnainbHi cepBicu. Hampukian, nmpaBo Ha ocBiTy
crpuiiMaeTbcst HE SK mpocto psmok y KoHctuTynii aepxaBu, a sk
(dopMmyBaHHs, HasBHICTb, (yHKUIiIOHYBaHHS cydacHoi mkoimu B TI. Ilpm
OMY, CYTTEBO IMOCHJIIOETHCSA 1 CTAa€ PealbHOK CyOCHAiapHicTh, 00, mmo-
nepiue, myOniyHa caMoBpsiiHa (MyHIIMIAdbHA) Biaja crana OJIKYOIo, a
OT)Ke — OUIBIN MiA3BITHINIOI; TO-APYTe, MOSBa BiANOBITHUX CTPYKTYP
npogineHOTO Xapakrepy, a came LTHAIIB B mexxax TI, — crama sickpaBuM
MaTepialbHUM BTUICHHAM CepBicCHOI Mogmem. Bapro 3a3HauuTh, 1m0
MIPaBOTBOpYA MISUTBHICTH 1 Aep>kaBH i opranieB MCB cyTTeBo akTHBi3yBanacsk,
BpaxOBYIOUH CTPATETITHUH Kypc Ha o0y 0By e€Bporeiicbkoi Moaeni MCB, a
Ile, CBOEI0 YEProw, JIETEPMIHYBJIO MPOLECH 3alO3WYCHHS HOPM
€BPOIEICHKOro KOHCTUTYIIHOTO Ta MyHIIMIIaJIBHOTO TpaBa.

4. Lughposa cepsicna modenv (CyuacHicmo MyHIYURAILHOZO PO3GUMKY):
KOJIM B MOBCSIKACHHE JKUTTS BTUTIOETHCS IPUHLMI «JlepikaBa — 1ie 3py4HO».
CnpaBa B ToMy, 110 YKpaiHa 3ailicHI0e «cTpubok xabu» (leapfrogging),
OMMHAIOUHM JesKi eTamd HanepoBoi Oropokparii 3axony!’, Hampukmam, y
BTUJICHHI IHM(POBHX TMpaB — BIPOBAKCHHS EICKTPOHHUX IMACIIOPTIB,
CIIEKTPOHHOTO MiAmUCYy Ta Tmochyr y «Jii» 3MiHIOE TICHXOJOTiO
KOMYHIKaTUBHOI B3aeMoii. Came Tomy xkuteib-wieH T Oinpire He BUCTYTIae
«IIpoxXauem», BiH — pIBHOIPaBHUII KOPUCTyBa4 cHcTeMH. BapTo 3a3HaumnTH,
10 TAKOMY ITiIXOJTY BiIMTOBITAIOTH I BUKIIMKH BiifHH, 00 B yMOBaX pOCIiCEKO1
arpecii ynpaBimiHChKa mapaaurma B Mexax TT 3MicTiiacs B Oik Hacamriepen
0e3mekoBUX TpaB, e peanbHa HUGPOBI3aIlis JolOMarae 3ade3rnedyBaTH
npasa BIIO ta peectpyBaTu 30uTKM (npaBo Ha BiamkoayBaHHs). Ha sxais,
BapTO 3a3HAYWTH, WI0 Ha I[BOMY €Tami akKTHBI3yBaJoCs MPaBOTBOpYA
JISUTBHICTh OPTraHiB BUKOHABYOI BJIAJH, [0 HE MIAKPIILIFOETHCS HAICKHUMU
npodiIbHUMH HACTAHOBaMH 3aKOHOJABUOl BJIaAM, IO JIETEPMiHOBAHO
POCIHChKO-YKpATHCHKOIO BiifHOIO. AJie iCHY€ JOCHUTh 4YiTKa MEepPCIEeKTHBA
ydyacTi 3aKOHOIABYOI BiIau YKpaiHU y 3aKOHOAABYOMY CYNPOBODKEHHI 1
3a0e3nedeHHi NPO(QUIBHUX TMPOLECiB, BPaxOBYIOYM HAsBHICTH BEJHMKOT

' Baranos O. B. MyHniuunaibHe npaso Ykpainu: miapyunuk / Bignosinansuuii penakrop
1.10.H., ipod. M.O. Baiimyparos. Xapkis: «Opicceit», 2008. 528 c.

5 USAID: Digital transformation activities (DTA). URL: https://www.eurasia.org/
project/digital-transformation-activity-en/
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KUJIBKOCTI TIPOEKTIB 3aKOHIB OO 3MiH i JOMOBHEHb 0 YAHHHUX 3aKOHIB, a
TaKOXX 3aKOHOIPOEKTIB IIOAO HOBHX cdep 3aKOHOLABYOTO PETYIIIOBAHHS B
ctepi mpaB i cBOOO TFOANHH.

B 1150My KOHTEKCTI, IpeCTaBIsI€ HAYKOBHH Ta PAKCEOIOTIUHIH iHTEepec
MTOPIBHAHHS 3a3HAYCHUX MIEPEXOIiB:

A) PagsrCcpKa Mozenp mepenbadac: a) JHKepeso mpas: epkaBa Halae ix
3a 3aciyry; 0) posb rpoMajsiHUHA — SIK TBUHTHKA CUCTEMH; B) MiCIIeBa BJlajia
BHCTYIIA€ K BUKOHABEIb HAKa3iB; I') (hopMa IOCTYMy 10 MpaB — Iie yepra /
JIOBiKa.

b) €Bpomneiicbka (cepBicHa) Mojenb mependadae: a) JHKEpeno Ipas:
npupoja JMoauHu (HeBid'emHi); 0) ponb xurtens-wieHa TI' sk kimienta /
MapTHEpa; B) MiClIeBa BJIaJia BUCTYIAE SIK TapaHT JOKAIBHUX MpaB; T) ¢popma
JOCTyITy 10 TpaB — cMapTdon / [THATL.

3. Po3yMiHHsI | BU3HAYEHHS XaPaKTEPOJOTiYHMX PUC IOHATD «JIIOAMHAY,
«KOHCTUTYULIHA JIIOAUHA» TA «MYHIIUIAJbHA JIOAMHA)

[TpoOnemaTika BU3HAYEHHS XapaKTEPOIOTIYHNUX PHC MOHATH «JIIOJHHAY,
«KOHCTHUTYIIHHA JIOJMHA» Ta «MyHIIHUIATbHA JIOJUHA» € BITHOCHO HOBOIO,
aJie y’e CKJIHOIO 1 CyNepedsIMBOIO.

Bu3Hauaroun Ha JOKTPHHAIBHOMY, TEOPETUYHOMY Ta HOPMAaTHBHOMY
PIBHAX 3MICTOBHE HANOBHEHHS, pOJb 1 3HA4YCHHS MpPOOJIEeMaTUKU
VIOPABIIHCHKOI Tpiajy «IIOIUHA» — «KOHCTHTYIIHHA JIIOJHHA» —
«MYHIIMIIANIbHA JIIOJMHA» BAPTO YCBIJOMIIIOBATH 1 PO3YMITH, 1I10:

— mo-TiepIre, 3 MO3UIiH Cy4acHHX KOHCTHTYIIIHHOTO 1 MYHIITUTIaTHHOTO
npaBa JAEpXKaBH y Tpiadl «IOAWHA», KOHCTHUTYIIHHA IJIOJUHA» Ta
«MYHIIMIIAIBHA JTIOJUHA» (OPMYETHCS, IPOSBISETBCS Ta Ppeai3yeThes
TIMOOKUH  PiTOCOPCHKO-EK3UCTCHIINHINN Ta  MOpaTbHO-HOPMATHBHHUN
3B'SI30K  aOCTpakTHOI JIOAMHU 3 ii  CHCTEMHO-OCHOBOIIOJIOKHUMH
COMiaTbHAMHU 1 MPaBOBHUMH CTaTycaMH B cdepi OCHOBHOI Ta mpodimbHOT
rajgy3i HalliOHAJIBHOTO NpaBa 1 3aKOHOJABCTBA (KOHCTHTYILIHHE MpaBo), a
TAKOX OINMOPHOI Tajy3i HAliOHAIBHOTO MpaBa 1 3aKOHOAABCTBA
(MyHIIMMANbHE MPaBO), IO TAKOX BOJOJIE€ CUCTEMHHMM BIUIMBOM Ha IHII
rajy3i HaI[lOHAJILHOTO TIpaBa 1 3aKOHOIaBCTBA, — IKI MAOTh IPSIMUI BUX1T HA
piBEHb 3arajJibHOr0 MDKHAPOJHOTO MpaBa (MDKHAPOJHE MyOJliyHE MpaBo +
MDKHApOHE MPUBATHE MPaBoO) (eK3ucmeHyitiHo-npasosa ckiadosa — asT.);

— To-Ipyre, 3 TMO3MLIM CyYacHOTO KOHCTHTYLIHHOTO IIpaBa, MIO
¢yHkiioHye B yMmoBax mioOarmizamii Ta ocobmuBo ii HOBOi Qopmu —
rio6aizauii mpaBoBOi (KOHCMUmMYYitiHO-NPABOBA CKAA006d — ABT.);

— TO-TPETeE, 3 MO3UIIH Cy4acCHOTO MYHIIMIAJIBHOTO TIpaBa AEpXKaBH, L0
IIPOXOJIUTH €Tall CBOTO TaJly3€BOT0 CTaHOBIICHHS, (JOPMYBaHHS, PO3BUTKY 1
BJIOCKOHAJICHHA, HA0YBaIOYH CTaTyCy HE TUIBKH rayry3i HalllOHATLHOTO TIpaBa
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1 3aKOHO/JABCTBA, ajie¢ ¥ CTaTyCcy OKpeMOi Ta HOBOi Tairy3i MiKHapOITHOTO
my6uiaHoro mpasa'® (myriyunarsio-npasosa ckiadoea — aBT.);

— TO-YeTBepTe, 3 MO3WIIA B3a€EMOJil, B3a€MOBIUIMBY 1 B3a€MO3B’SI3KY
CyYaCHOTO HAI[IOHAJFHOTO KOHCTHTYIIIMHOTO TpaBa Ta Cy4acHOTO
HAIlOHAJIFHOTO MYHIIIUIIAJIHHOTO TIPaBa, 10 OPraHigYHO BKIIOYAIOTh 3arabHi
Ta CIIeliaibHi KOHCTUTYLIHHO-TIPaBOBI Ta MyHIIUTIAIFHO-IIPABOBI MIHHOCTI,
JIOTIYHO TMOB’sI3aHY MIDK COOOI0 CHCTEMy IpPHHIMIIB 1 HOpM, 00’€KTIiB
NIPaBOBOI perjaMeHTanii Ta peryJioBaHHSA, MDKHAPOAHI CTaHAApPTH NpaB
JIOMMHKA Ta MibKHaponaHi cranmaptd MCB, mo 3Haxomuth CBiil sickpaBHi
IPOSIB SIK Y YUHHOMY 3aKOHOJIaBCTBI, TaK i Ha eTaIi NpaBoTBOPYOI AiSIIBHOCTI
OpraHiB MyOJIIYHOT BIAJM ACPIKABU (IHMe2payitiHo-KyMyIAMUGHA CK1a008d —
aBT.);

— TOo-m’ATe, 3 TO3ULIH BIUIMBY NPUHIOWIIB 1 HOPM Cy4YacHOTO
HaliOHAIBHOTO KOHCTHUTYIIMHOTO NpaBa, SK €IMHOI OCHOBOIOJIOXKHOI 1
mpo¢imorouoi  ramy3i  HAaIliOHANBHOTO TpaBa 1 3aKOHOJABCTBA, Ha
CTaHOBJICHHS, PO3BHTOK 1 BJIOCKOHICHHA HOPM IHIIMX ramy3ei
HaliOHAIBHOTO MpaBa 1 3aKOHOJABCTBA Ta CYyYacHOTO HAIllOHAJIBHOTO
MYHIIMIIAJIBHOTO MpaBa, IO CBOIMHM NPHHIMIAMH i HOPMAMH HE TUIBKH
«IIACUIIIOE» HOPMHU HAIIOHAJIBHOTO KOHCTUTYIIMHOTO IpaBa Ta (aKTUYHO
NPOJOBXKYE IX PO3BUTOK B cdepi MOBCAKACHHOIO ICHyBaHHS 1
(bYHKIIOHYBaHHS JIIOAWHMY, 11 TpyN Ta acouianiil (To0To, (JaKTHUYHO BUCTYTIAE
CBOEPIJIHUM «IIOJITOHOMY JUIS peaji3alii Ta BU3HAYECHHS ONTHMAJBHOCTI 1
e()eKTUBHOCTI HOPM HalliOHAJILHOIO KOHCTHUTYIII{HOrO mpaBa), a i 6arato B
YOMY J€TEpPMiHY€ IPOLIECH HOPMOIIPOEKTYBAHHS i HOPMOTBOPUYOCTI HABKOJIO
PO3BUTKY 1 BIIOCKOHAJEHHS TaKMX KOHCTUTYLIHHHX HOPM, — 3aBJISKH YOMY
PO3BHBAETHCS 1 BIOCKOHAIIOETHCS CaMe HalliOHAJIbHE MYHIIMIIAJIbHE MPaBo 1
MYHIIUTIAIEHE 3aKOHOJABCTBO (CUHEP2IIHO-8NIUBO8A CKIAO08A — ABT.);

— TO-IIOCTe, 3 TMO3WIIH BIUIMBY MNPUHOMIIB 1 HOPM CydYacHOTO
HaliOHAIBHOTO KOHCTHTYLIHHOrO TIpaBa Ta Cy4YacHOTO HaliOHAIBHOTO
MYHIIMIIAIILHOTO TpaBa Ha ()OPMYBaHHs 3arajibHOr0 MDXHAPOJHOTO MpaBa
(MikHapoxde my6miuHe TpaBo + MDKHApOJHE TIPUBATHE MPaBo)'’
(midicnapooHno-obicamopha ckiadoea — aBT.), KOJIHU: a) MPUHIIUIN 1| HOPMHU
UX Trajy3eil, a TaKoX IX KOJHCh «aOCOJIOTHI» 00’€KTH MPaBOBOT
periamMeHTauii i MpaBOBOTO PEryJIIOBaHHS 3all03MYYIOThCS MIXHApPOHOIO

16 Baitmypatos M.O., Kopman B.S. Mixnapoase MyHiIMTanibHe MpaBo SK Talysb
MDKHapOJHOro MyOJNIYHOro TpaBa: N0 NMHUTaHHA (OpMyBaHHS ramysi. Bicnux Yuisepcumemy
imeni Anogppeda Hobens. Cepis: Ilpaso. 2021. Ne 2. C. 7-31. URL: http://nbuv.gov.ua/
UJRN/vunobpr 2021 2 3

7 Baiimypatos M.O., Kopman B.5l. Mixkuapoase MyHiUMNalbHE NPaBo SK Trany3b
MDKHApOJHOTO MyOJiYHOro mpaBa: A0 NMUTaHHS (GopmyBaHHS raiy3i. Bicuux Ywieepcumemy
imeni Anvgppeoa Hobena. Cepis: Ilpao. 2021. Ne 2. C. 13. URL: http://nbuv.gov.ua/
UJRN/vunobpr 2021 2 3
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CITITBHOTOTO, SIK 00’ €KTH MI>KHAPOIHO-TIPABOBOTO PETYIIOBaHHS, — 1 0) uepe3
MEeXaHI3MH  MDKHapoOJHOTO  HOPMOTBOpEHHS  (MDKHApogHE  HOPMO-
MPOEKTYBAaHHSI + MDKHApPOJHa HOPMOTBOPYICTB), B) 3a JIOIIOMOTOIO
MDKHapOIHOTO JOTOBIPHOTO TIpaBa BKIOYAIOTHCS O HOPM MiKHAPOTHHX
MDXIep)KaBHIX 0araToCTOPOHHIX JOTOBOPIB I') Y BUTJISAI HOPM-MIXXKHAPOIHO-
MpaBOBUX 3000B’S3aHb JEpKaB-MIANHACAHTIB, T) sKi BOHH ITOBHHHI
BIITBOPUTH B CBOEMY HAlliOHAILHOMY 3aKOHOJABCTBI, BHKOPHUCTOBYIOUH
MEXaHi3M HaliOHANBHOI IMIUIEMEHTalli HOPM MDKHApOJHOTO IIpaBa B
HalliOHAIbHE 3aKOHOJABCTBO, /) JIETANI3yIOYM TAaKMM UYWUHOM iX IS
BHYTPIIIHBOJIEP’)KaBHUX CYO’€KTIB IpaBa, BKIIIOYAIOYH W OpraHu IyOiiqHOl
BJIaJIM, 110 iX OyAyTh peanizoByBaTH, OXOPOHSTH, 3aXHIIATH, TApaHTyBaTH 1X
peaizallito Ha IPaKTUIl B CBOTH MOBCIKACHHIH MIsSUTBHOCTI;

— IM0-CHOME, 3 TIO3HUIIiH (HOpMYBaHHS COLIATBHOI, B TOMY YHCII 1 IPaBOBOT
iTepamii (B KOHTEKCTI NOBTOPIOBAHOCTI Ta 3aKpIIUIEHHS Y CBiIOMOCTI
JIOAWHMY, ii TPYII Ta acoIlianiii BiAMOBITHNX TPaBWII OBEIIHKH B COIIyMi, IIIO
€ JOOpOSKICHIMH 3 MOpPAJIBbHOI Ta HOPMAaTHBHOI TOYOK 30Dy, @ TaKOX
BUKOHAHHS IIPaBOBHX HACTAHOB IOAO HAaJECKHOI MOBEMIHKH, IO MICTATh
MPaBOBI HOPMH), M0 IO BEIHKOMY paxyHKy 3a0e3ledye pealizalfiio
NPUHLUIIB 1 HOPM CyYacHOTO HAalliOHAJLHOTO KOHCTHTYLIHHOTO HpaBa Ta
Cy4acHOTO HAIlOHAJBHOTO MYHIIMIAJIBHOTO TpaBa (OacamoacnekmHo-
imepayiliina ck1a0oea — aBT.).

[Tpu upoMy, 0cOOIMBO BaXKIIMBO aKIEHTYBATH yBary Ha TOMY, IO Oyab-
SIKMIA TAXIA, 110 MO3HAYCHHH BHUINE, HAMPSIMY Ma€ BiIHOIICHHS, a TaKOX
3[MificHIOE BIUIMB Ha (OPMYBAaHHS XapaKTEpOJIOTIYHUX pHC HOHSTh-
(heHOMEHOIIOTIH «JTIOANHAY», «KOHCTHTYLIHHA JIIOANHA» Ta «MYyHILUNAIbHA
JIIOTUHA.

Otxe, MU BBa)KaeMo, 110 HAaBeJIeHa POOJIEMaTHKA € HE TUTBKH OTIOPHOIO,
a ¥ Bosomie iMIepaTHBHO-()YHKIIOHATBHOI XapaKTePHCTUKOK  II0
BiHOIICHHIO JI0 IHIIUX MPOOJIeM i THTaHb iICHYBaHHS Ta PYHKIIOHYBaHHS 5K
Cy4yacHOi Jep)aBHOCTI B 11 JeMOKpaTWYHO-NPABOBIH Mopenmi, Tak K
MDKHApOJHOI ~ CHIJIBHOTH  JiepKaB, SK  JIOOPOBUJIBHOTO  JIOTOBIPHO-
HOPMATHBHOTO 00’€JHAHHSI [EMOKPATHUYHHUX akKTOpiB (CyO’€KTiB), IO
BIJIAIOTh ~ NPIOPUTET TyMaHITapHO-TYMaHICTUYHMM  HAaCTaHOBaM  Ta
JIEMOKpPATUYHUM IIHHOCTSM JIFOJICHKOTO (IHIMBIIyaJbHOTO, IPYHNOBOIO Ta
acoriiioBaHoro) iCHyBaHHS, a TaKOX (YHKIIOHYBaHHS COI[iaJIbHOTO i
JICP’)KaBHOTO PO3BHTKY Ta BHU3HAIOTH IX €IMHHM MOJIMBHM BEKTOPOM
MOJIATIBIIOTO HOT0 iCHYBaHHS Ta BIOCKOHAJEHHS, 1110 3HAXOUTh CBIH MposB
y HOPMOIPOEKTYBaHHI Ta HOPMOTBOPYOCTI B MeXKax IMpaBOTBOPYO]
JISTIBHOCTI  OpraHiB IyOJIiYHOI BJagM KOHKPETHOI JAEp’KaBH, a TaKOX
00’€1HaHb JIepKaB B MEXax X MIKHAPOAHOI CIUIBHOTH 4epe3 MiKHapoaHe
JIOTOBIpHE TPaBo.
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I[Ipn mpoMy BapToO MaTh HA yBa3i, MO IMIIEPATHBHO-(YHKI[IOHATHHA
XapaKTepUCTHKA M€l MPOOIEMAaTHKH MPOTIIAIAETECS BXKE y NeiHITHBHOMY
BHU3HAYCHHI MOHATH-(EHOMEHOIIOTIH «JIF0OANHAY, «KOHCTHTYIIHHA JFIOIUHA»
Ta «MyHIIUTAIBHA JTIOAHHA.

Bmsnawaroun  ¢enomenonorito  «Jlrogmra», Bemmka  YkpaiHChKa
eHIUKIONENis'® 6aunTh ii y MeKiIbKOX imocTacsx, a came SK:

1) mpesncTaBHUK JIIOACTBA — HaJlJIeHa IHTENEKTOM COlliajibHa iCTOTa,
Cy0’€KT CyCHiIBHO-ICTOPUYHOT HISIIBHOCTI Ta KyNbTYpU (Ha Haw noenso,
Yusinizayitino-2100a1bHa 03HAKA — aBT.);

2) yHiKaibHa cepe]l BiloMux xuBa ictota Buay Homo sapiens, 6iosoriqyao
HecIleniani3oBana, 3aTHa MUCIIUTH i1 BepOabHO CIIIKYBaTUCS, CTBOPIOBATH
IITy4yHE  CEepellOBHINE  ICHYBaHHS, CBIIOMO M  IIJIECHPSMOBAHO
MIEPETBOPIOBATH CBIT i caMy ce0e, HaKOMIyBaTH 1 TPAaHCIIOBATH OCOOUCTHIA
i KOJNIEKTUBHHUHA JOCBif, YCBIJIOMIIIOBATH BIIACHY CMEPTHICTh, OYTH HOCIiEM
PEINITiifHOTO, €THYHOTO, €CTETHYHOTO CBITOBINHOWICHHA (Ha Haut noeiso,
CBI00MO-COYIANbHA O3HAKA — ABT.);

3) icToTa, MmO BBaXXKAETHCSI BUIIMM INAOJIEM €BOIIOIIT )KHBUX OpPTaHi3MiB
Ha 3emii (a nHaw noansnod, 6iono2iuna 03HaKa — apT.).

Pa3zom 3 TuM, Ha Hall TOIJISA, HAMOUIBII HATIATHOK Ta PAIllOHAIBEHOO
BUCTYIa€ O3HAaKa JIIOJHMHY, L0 XapakTepusye ii y colialbHO-HOPMATHBHIN
CUCTEeMi KOOP/IMHAT, sIKa BPaXxOBYE, 1110 BOHA;

— mo-mepiire, 610JI0TiYHA iICTOTa, HEBI/I' €MHA YaCTHHA JJOBKIJUIS, ICHYBaHHS
SIKOT 3aJICKUTh BiJl HHOTO Ta HUM JACTEPMIHY€EThCS (Ha Haut no2isio, 6ionociuna
03HAKa — aBT.);

— Mo-ApyTe, COIliaiabHa iCTOTA, IO TOJIOAIE€ PO3YMOBUMH 31i0HOCTSIMH Ta
Mae IHAWBIAYyaJbHY, TPYIIOBY Ta KOJCKTUBHY CBIIOMICTb — 3BiJICH BHUCTYIIa€
SIK OCOOMCTICTD (Ha Haw no2usnod, coyianbha 03HAKA — aBT.);

— TO-TpeTe, i3udHa ocoba, IO BOJIOIE BiIMOBITHIM ITPABOBUM CTAHOM,
TOOTO: a) TPOMAIIHCTBOM (BOJIOJIE BiJIOBITHIMH IpaBaMH, CBOOOJAMH i
0o0OB’si3kaMM, 10 3a0e3MeuyroTh I CTIHKWI B3a€MHUIl HOPMAaTHBHO-
MPaBOBHil 3B'I30K 3 MATPUMOHIANBHOK (0aTHKIBCHKOI) IEPIKABOIO),
0) iHO3eMHHMH TI'pOMaJsHMH (Taki 3B’SI3KM ICHYIOTH 3 IHILIOI JIepKaBOIO),
B) anaTpu (TaKKX 3aB’s13KiB HE ICHYIO B3araii), ') OikeHelpb (TaKkix 3aB’3KiB
TaKOXX HE ICHYyE B pe3yJbTari T0OpOBLILHOrO ab0 MPUMYCOBOTO BUTHAHHS
Takoi 0coOu 3 TepUTOpii MaTpruMaHiaTbHOI (0aThKiBChKOT) IepikaBH) TOIIO (Ha
Hawi no2isi0, HOPMAMUBHA O3HAKA — ABT.).

OTxe, MOJKHA CTBEPKYBaTH, IIIO:

— To-TiepIie, BCI HABEJCHI O3HAKM € XapaKTePHUMH Ta IMaHEHTHO
HaJIeXKaTh OJIHIH JIFOIMHI;

8 Jionuna. Benuka ykpainceka enmuknonenis. URL:  https:/vue.gov.ua/%D0%

9B%D1%8E%D0%B4%D 0%B8%D0%BD%D0%B0
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— To-Ipyre, KOXKHa O3HaKa BOJOJIIE€ TIUOOKOI  (PiIocOPCHKOIO
XapaKTepUCTHKOIO, IO TOB’A3y€ MiX cO0OI0 iX imeHTH(iKamidHI pucH Y
€IMHOMY OPTaHiYHOMY Ta €K3UCTEHIIIITHOMY 3B’ SI3KY;

— IO-TpeTe, KOXKHAa 3 O3HAK JIIOAWHHM CBITYUTH PO (HOPMYBaHHS
CHCTEMHOT'0 KOMIUIEKCY PHC, IO XapaKTepH3YIOTh ii 3 BiIMOBITHOT CTOPOHH,
10 Ma€ CyTT€BE IHCTUTYIIiI{HE 3HAUCHHS Ta BiJirpae BUPIMIAIBHY COIiaIbHY
poJb B ii icHyBaHHI Ta ()yHKLIOHYBaHHI B MeXaX Jep>KaBHO OPraHi30BaHOTO
COLIyMY;

— T1O-4eTBepTe, HaBEAEHI pUCH JIIOAWHHM BOJIOJIIOTH CYTTEBUM
PENATHUBICTCHKUM TOTEHIIaJIoM, 110 JIa€ peajbHy MOXKIUBICTH TX B3a€MHOTO
BIUIMBY OJIMH Ha OJHOTO;

— TIO-I1’sITe, HaBEJICHI PHUCH JIIOAWHM anpiopi JeTepMiHyIOTh popMyBaHHS
MOYYTTS iHTEPCYO €KTUBHOCTI Y JIFOAWHU, a TAKOX ii TPy i acomiamiii gepe3
(hopMyBaHHS i peari3allifo 3araJbHIX TEICOJOTIYHAX JOMIHAHT iX iCHYBaHHS
i QYHKIIIOHYBaHHS B JIOKAJIEHOMY COIIiyMi;

— IIO-IIOCTE, BCi HAaBENCHI BUIIEC HACTAHOBH 3HAXOIATh CBOE aJCKBaTHE
BiMOOpaXKCHHS B TPABOTBOPYIA MiSIIBPHOCTI OpraHiB IMyOJi4HOI BIamu
JepxkaBu depe3 (QOpMYIIOBaHHS iX KOMIICTCHLIWHHX ITOBHOBaXXEHb, SIK
BIIKJIMK Ha BiJIOBITHI KOHKPETHI KHUTTEBI CHUTYyaIlil, IO CKIAJAIOThCS B
JKUTTI JIFOAMHY, 11 TPYI Ta acolliaiiil, B AKAX MOBUHHI IiITH OPraHH TaKOi
BIIaJIH.

ba Oinbure, came peHOMEHOJIOTS «JIFOIMHA» BUCTYIAE «3aITyCKaIOUHM))
(akTOpOoM 1 OCHOBOIIOJOXXKHMM €JIEMEHTOM Y (opMyBaHHI yHpaBIiHCHKOT
TpiaJy IIOAWHA» — «MYHILHMNAJIbHA JIIOJUHA» — «KOHCTUTYLIHHA JIOIMHA
Ta IMaHEHTHOK YMOBOK ii peamizalii K CTpaTeridyHO-MapaaurMaibHOTO
HampsMy PO3BHUTKY AEMOKPAaTUYHOIO CYCIIJIBCTBa 1 Jep)KaBU B yMOBax
riobaizarii, 60 CTpaTerivyHOI OCHOBOIO IX iCHYBaHHS BHCTYNAKOThH IIPaBa,
cBoOomy 1 OOOB’S3KM IIOAWHM B IX JIepKaBHIM Ta MDKHApOAHIN
IHTEepIpeTaIisiX.

VY cBOill HayKOBil cTaTTi « DEHOMEHOJIOTISI KKOHCTHUTYLIHHA JIFOIUHAY: 10
PO3yMiHHS HOPMaTHBHO-TIApAMETPAJbHUX O3HAaK, pOJi 1 3HAYEHHS B
¢dbopMyBaHHI  JEMOKPAaTHYHOI  MNPAaBOBOI  JIEPXKABHOCTI»  BITYM3HSIHI
JIOCITIIHUKM-KOHCTUTYLIIOHANIICTH Ta MyHinunaimicty M.O. Baiimyparos Ta
B.4. Kopman'® BkazyroTs Ha Te, Mo B OCHOBI TpohinbHOi (eHoMeHOoOoTii
«KOHCTHTYLiHHA IIOAWHAY» JIGKUTh: a) OO0 €KTUBI3aIlis, aKTyasi3alis,
ONTHMI3allis,  KOHTEKCTyami3alisi  HEOOXIZHOCTI  KOHLENTYalbHOTrO
0OIpyHTYBaHHS IIPABOBOI'O CTATYCY JIIOJMHHU, OCOOMCTOCTI 1 TpOMasiHNHA B

' Baiimyparos M.O., Kopman B.S. DeHOMEHOJOTiS «KOHCTUTYUIHHOI JIOAMHH»: [0
PO3YMiHHS HOPMAaTHMBHO-IAPAMETPUYHUX O3HAK, pOJi Ta 3HaueHHs Yy (opMyBaHHI
JIEMOKPATUYHOI MPaBOBOi JepKaBHOCTI. Hayionanvni inmepecu Ykpainu. 2024. Ne 1. C. 168.
DOI: https://doi.org/10.52058/3041-3041-1793-1(1)-151-170.
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KOHCTUTYILIHHOMY TIpaBi camMe 3a yMOB Trjo0amizamii, 0) BKIIOYarOYH,
Hacamriepen, ¥ i mpaBoBy (opmy (3BifcH il aKTyami3yeThCs MPaBOTBOpYA
JiSUTBHICT IHCTHTYHIH KOHKPETHOI NEpXKaBH Ta ICPKABHHUX aCOIiaTHBHHUX
imcrurynin — P. X.; J. Bb; H. €.), B) 3a H0NOMOror0 KOMIUIEKCY
JNOKTPUHAIBHO-TEOPETUIHUX 3HAHb, HAKONMYCHUX BIJHOCHO 00 €KTy
JNOCTI[UKEHHS Ta T) 3 BHKOPHUCTAaHHSAM HOBHX 1 HOBITHIX 3araibHO-
JEMOKpPaTUYHUX Ta TyMaHICTUYHO-TYMaHITapHUX HaA0aHb Cy4acHOTO
KOHCTHTYLIIfHOTO mpaBa ((OpMyBaHHS YETBEPTOro, II’SITOTO, IIOCTOrO
MIOKOJIIHHS TIPaB JIIOMHM), 110 T) 0a3y€eThCsl HA OCHOBOMOJIOKHHX 3acajax
JIEMOKpaTH4HOI MpaBoBOi JAepxaBHOCTI. OTKe, MOKHAa KOHCTaTyBaTH, ILIO
JTAHWH TiJIX1]] XapaKTePU3YEThCS:

a) BPAXYBAHHAM 00 €EKMUGHUX MEHOeHYill, 10 CHOCTEPITaloThCI B
KOHCTHTYLIHHO-TIPAaBOBIH peaIbHOCTI;

0) BUKOPUCTNAHHAM HAYKOBUX Memo0ie nizHanHsA MPOQITFHOI pearbHOCTI;

B) NOCMAHOBKOW HAYKOBO2O 3A60AHHA TIONO KOHLENTYaJIbHOTO
OOIPYHTYBaHHs IIPaBOBOI0O CTATYCy JIIOJUHHU, OCOOMCTOCTI 1 rpOMaJIsIHHA B
KOHCTUTYLIHOMY IIpaBi caMe 32 yMOB TJI00aJIi3aIlii;

T) NpAMOK aKYEHmyayiclo yeacu HA NpagoeoMy npocmopi, ne i
NPIOPUTETHO 1 OJHO3HAYHO PEANli3yIOThCS HAOKTPUHAIBHO-TEOPETHYHI Ta
MIPaKCEOJIOTIYHO-(YHKIIOHAIBHI HAaCTaHOBU 1 mpouecd (HopMyBaHHS
podiILHOTO MPABOBOTO CTATyCy JIFOJIUHU, OCOOUCTOCTI 1 TPOMa/ITHHHA;

I’) uimKoio 8KA3i6K0I0 HA OXcepeibHy 6a3y MOoA0 00’ €KTHO-TPEIMETHOT
0a3u DOCTIPKeHHS:

N) BU3BHAYEHHAM 3acad 6UKOPUCMAHHS HOBITHIX 1 HaWCy4YacHINIHX
TEXHOJIOTIYHUX 3ac00iB B HalllOHATHLHOMY KOHCTUTYIIITHOMY TIpaBi;

€) adekgamuum 8i0006PA’CEHHAM NPOPILIbHOI NPABOMEOPHOI DIsATbHOCMI B
HaIlOHAILHOMY KOHCTHUTYLIHHOMY IIPaBi, B €BPOIIEHCHKOMY IIPaBi:

€) GU3HAYEHHAM 6UCHOBKA BITHOCHO TOTO, IO BCI HaBeleHi
XapakTepoJorii 0a3yroThCs Ha OCHOBOIIOJOXXHHX 3acaiax JIeMOKPaTHYHOI
npaBoBoi  JepkaBHOCTI. Takuii  MiAXiJ  BU3HAYAETHCS  CHCTEMHO-
KOMIUIEKCHMM MIiZXOJ0M, IO JIO3BOJISIE JOCHTH YITKO 1 ONTHMaJIbHO
BU3HAYHMTH MapaMeTpalbHO-IACHTH(IKAIIHHI O03HAKK 1€l CKIAAHOT 1
CHUHTETUYHO-TIOHATIHHOT TNPO(QIIBHOI TEPMIHOCUCTEMH «KOHCTUTYIIiHHA
JIFOJUHAY.

Bitunsnstanii nociigauk P. M. XBaH, CBO€IO 4eproro, BBaXxae, Mo Horo
JOKTPUHAIBHUA TMiJIXiZ A0 PO3yMiHHS (EHOMEHONOTI] «KOHCTUTYILiHHa
JIOJUHA»: Q) XAPAKMepuzyemvpcs Oilbd  CYMmMeEGOI0 OHMONO2IE, IO
BPAaxOBY€ O3HAKHW, XapakTEpHi [yl PO3yMiHHSA NMpo¢iIbHOT (heHOMEHOIIOTI],
SKI 3aIlpOIIOHOBAaHI HAa3BaHWUMHM BHILE IPEJCTABHUKAMH KOHCTUTYLIHHOT
JOKTPUHHU, ©) 6i0pisHsacmbcs Oinbut 2IUOOKUM MeoPemutyHumM niOX000M,
AKCIONOZIYHUMU  MA  PYHKYIOHATOHUMU  XAPAKMEPUCUKAMU, A TaKOX
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B) opeauizayiinum ma opeaHizayiuHO-Npaso8uUM  CYNpOBOOICEHHAM I
3abesneuennam®.

OTxe, BiH NPONOHYE pO3YMITH (HEHOMEHOJOTII0 «KOHCTHUTYIIiitHA
JIIOAWHAY SIK: a) 0COOJIMBY CHCTEMHO-KOMIUIEKCHY (pOpMY IIPaBOBOTO CTATYCY
(Ha Haw noznsa0, cmamycHo-npagosa 03HaKa — aBT.), 0) M0 BU3HAYAE JTIOJUHY
SIK PeaJIbHOTO HOCIS CHCTEMHOTO KOMIUTEKCY KOHCTUTYIIITHHX TIpaB, CBOOOT 1
000B’SI3KIB (Ha Haw no2nsod, 8UHAYALLHO-OIXeBIOPUCMUYHA 03HAKA — ABT.),
B) SIKI HampsiMy peaji3yloThCs Ha JIOKaJbHOMY DIBHI COLIyMy, B yMOBax
MICIIEBOTO CaMOBpSAYyBaHHSI, B MeXaX TEPUTOpialbHOI TpoMaau, B
¢inocodcrrkoMy cTaHi MOBCAKIACHHOCTI (Ha Hawt nozisio, 10KAIbHO-CcepHa i
CAMOBPSIOHO-NOBCAKOCHHA 03HAKA — aBT.), T) 4epe3 CaMOCTIHHY MisIbHICTh
JIFOIMHMY, 11 TPYI Ta acowialiiil (108e0iHK0680-0IANbHICHA 03HAKA — aBT.), T) 32
JIOTIOMOT OO OpTaHiB MyOIIYHOT IepKaBHOI Ta My OJIIYHOT cCaMOBPSAHOI BIaIx
(Ha Haw noenad, nybniuHo-6é1a0HA O3HAKA — ABT.), 1) IO 3a0E3MEUYIOTH
HaJIe)KHI, ONTHUMAaJbHI Ta e(EeKTUBHI 3aXOAW OXOPOHH, 3aXHCTY,
rapaHTyBaHHS peajli3alii Takoro cTaTycy (Ha Haut noeisd, OXOPOHIO8AIbHO-
3aXUCHA 03HAKA — aBT.), €) IO Mepen0adYeHnt KOHCTHTYIIEI0 epXKaBH Ta ii
MDKHapOIHO-TIPABOBUMH 3000B’SI3aHHAMU (Ha Hawi no2isiod, 3aKOHOOA84o-
obniecamopua 03HaKa — aBT.).

Pa3zom 3 TMM, BiH BBa)Ka€, II0 HASIBHICTh TIIBKH TaKUX abOCOIIOTHO
KOHCTUTYLIHUX MIiAXO/IB J0 BU3HAUCHHS ()EHOMEHOJIOTI] «KOHCTUTYIIHA
JIIOZIMHAY, Ta BIJACYTHICTh YCBIJOMJICHHS BH3HAYadbHOI PONi 1 3HAUCHHS
(heHOMEHOJIOTIT MyHILIMIAi3MY, [0 BU3HAYAE Ta JCTEPMiHY€ TOBCIKICHHE
KUTTS Oyab-sKOl IIOAWHH, Oco0NMBO B Tpomeci I iCHyBaHHA 1
(YHKIIOHYBaHHS, a TakoX (popMmyBaHHA, (GYHKIIOHYBaHHS 1 peamizamii il
mpaB i cBOOOM, iX MOIANBIIOTO PO3BUTKY i BIOCKOHANCHHS (MPOQiTbHUI
PO3BHUTOK i BIOCKOHAJEHHS B 00OB’SI3KOBOMY MOPSIKY BiIOyBaeThcs yepes
IHTeHCU(]IKaIliI0 TPAaBOTBOPYOI MisIIPHOCTI HACKHUX CyO’€KTIB 3 OpraHiB
myOmiuHOi Banu aepxxasu — P. X.; /1. B.; H. €.), — He CTUIbKH KOHCTATYE CTaH,
IO CKJABCS, CKUIbKM aKTyajl3ye Ta IHTeHCH(IKye JOKTpUHAIbHI
JOCHI/DKeHHsT B Il cdepl, a i poOUTh Taki MOUIYKH JNOKTPUHAIBHO,
TEOPETUYHO 1 IIPAaKCEOoJOriYHO OOIPYHTOBAHUMHM, JI€TEPMiHOBAHHUMH,

HEOOXiJHUMHU Ta CBOEYACHUMHUZ' .

20 XBan P.M. ®eHOMEHOJIOTisl «KOHCTUTYIiHHOT IIOIMHM» Ta T POITb i 3HAYEHHS Y pO3yMiHHI
HPIOPUTETY TIPaB JIOJMHU SIK IMAHEHTHOTO €JIEMEHTa JEMOKPATHYHOI TIPaBOBOI JIEP’KaBHOCTI.
II'sTa Mi>xkHapoaHa HAyKOBO-TIpakTH4HA KoH(pepeHwis «He3anexHicTs YkpaiHu: npasa JIIOAUHA
Ta HalioHanbHa Oe3nekay» (4 kBiTHA 2025 p., JIbBiB). 2025. C. 213-218.

2! XBan P.M. ®eHOMEHOIIOTisI «KOHCTUTYLIHHOT JIOAMHIY Ta il pOJIb | 3HAYEHHS Y PO3yMiHHi
IPIOPUTETY MpaB JIOJHHM SIK IMAHCHTHOTO CJIEMEHTA JACMOKPATHYHOI IIPABOBOI JEPKaBHOCTI.
I'sTa Mi>xkHapoHa HayKOBO-NIpakTH4HA KoH(pepeHwis «He3anexHicTe Ykpainu: mpasa JIIOAUHA
Ta HalioHaupHa Oe3nekay» (4 kBiTHs 2025 p., JIbBiB). 2025. C. 213-218.
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3BijcH, HAa HANly OYMKY, ¥ BUWIUIMBAa€ BU3HAYaJbHA POJIb 1 3HAYCHHS
(eHOMEHONOTIi «MYyHIIWUIATBHA JIOMUHA», IO € JIOTIYHOIO KOHCTAHTOIO
MYHIOUTANI3MY, TO-TiepIre, y GopMyBaHHI (peHOMEHOJIOTI] «KOHCTHTYIIiiHA
JMOAWHAY 1, TO-ApyTe, Ii IHCTUTYIIHA poyib Y (OpMYyBaHHI TEMOKpPATHIHOI
mpaBoBoi nepxkaBHOCTI. ba Oinmbie, came (EHOMEHONOTIA «MyHIIMIIAIbHA
JIOAWHAY» BHCTYIIAE KaTali3aTOpoM 1 HEOOXiTHOI yMOBOIO, BPAaXOBYIOUH
caMe Ha CyTO JIOKQIbHUH XapakTep couiaiizauii JronuHu, i rpym Ta
acomianiif, Bkmroyarounm W 11 itepauidHi 3acaaum, — (GOpMyBaHHS OLIBII
CKJIaZHOTO 1 OaraTopiBHEBOTO (heHOMEHY/ (DEHOMEHOJOTIi «KOHCTUTYIIHHA
JIFOTUHA

Otxe, HaBeeHUH MiAXiA XapaKTePU3YEThCS IHTErpaliiHUM IiIX0J0M,
m1o:

— OJIHO3HAYHO BKAa3ye Ha OPTaHIYHMH, JIOTIYHO OOIPYHTOBAaHMH 3B'S30K
MK BKa3aHUMH (CHOMCHOJIOTIIMH  «KOHCTHUTYLIHHA JIOOUHA» 1
«MYHIIUTIAIBHA JIIOJJUHAY, IPUIOMY,

— TaKWi 3B'I30K MOXKe OyTH OXapaKTepHU30BAaHUH MBOSKO, — 3a3BHUAil, B
PO3YMIiHHI ICTOPHYHOT PETPOCHICKTHBH (PEHOMECH «MYHIIHIAIbHA JIOIAHA
nepenyBaB  BHHHKHEHHIO Ta  cOpusiB  (OpMyBaHHIO  (peHOMEHY
«KOHCTHTYIIAHA JIIOMHAY,

— ajie B PO3YMIiHHI Cyd4acHOi JEp)KaBHOCTI, — (heHOMEH/(ECHOMEHOIOTIs
«KOHCTHUTYLIHHA JIIOJMHA» BUCTYIa€ ONOPHUM Ta BU3HAYAJIBHUM, CIIPUSIFOYH
dbopMyBaHHIO, peaimi3ailii, PpPO3BUTKY 1 BIOCKOHAJICHHIO (ECHOMEHY/
(eHOMEHOJIOTIT «MYHIIMIIAJIbHA JIFOJMHA» — Yepe3 Jieranizauii Aep)KaBoro 1
JIETITUMANiI0  JKUTEISIMU-WICHAMH  TEPUTOPIAIBHUX TPOMajJ  CHCTEMH
MICIIEBOTO ~ CaMOBpSIyBaHHS,  JEMOKpPaTWYHHX  IHCTUTYLIH,  II0O
CYIIPOBOXKYIOTh CAMOBPSIHI MPOIIECH, BKIIIOUAIOUN i (JOpMyBaHHS OpraHiB
myOmigHOi BIaau (JOKaJdbHI Ta 3arajbHOJEPKaBHI) Ta 3aMilIeHHS MOCaa B
IHCTHTYTI TIOCAIOBHUX OCI0 JIOKANBHOI JEeMOKpATIi 1 BCi€l IepKaBy, THTAHHSI
pedepenayMHUX MPOLEayp TOIIO;

— Oa Oinbie, came (PEHOMEHOJIOTIsI «KOHCTUTYIIHHA JIFOIUHA» MICTHTh B
co0l  BHYTpIWIHI  ynpaBiiHCHKO-(DYHKIIOHANBHHUMA,  TEJICOJNOTIYHO-
JMHAMIYHUH, HOPMATHBHO-(QYHKI[IOHAILHUH  TOTEHIia]l PO3BUTKY 1
BJIOCKOHAJIEHHS] (DEHOMEHOJIOTisI «MyHILIMIIaJIbHA JIOUHAY Yepe3 PO3BUTOK,
CHIBBIIHOIIEHHS 1 KOOPJMHALIIO BIAMOBIJHUX NEPCIIEKTHB CYNPOBOIKEHHS 1
3a0e3neueHHss KOHCTUTYIIIHO-TIPAaBOBOTO 1  MYyHIIMIAIBHO-IIPABOBOTO
MIPOCTOPIB.

Ha nmpoxyxTtuBHy nymKy BitumsHstHOro nociigauka O.0. Bosipewkoro,
(eHOMEH/(PEHOMEHOJIOTISI «MYHIIMIAIbHA JIIOJMHA»  XapaKTepH3YETHCS
O3HaKaMH OUTBII JIOKAJIBHOI 1IEHTHYHOCTi, HOPMATHBHOI CaMOCTiIHHOCTI
(BimoOpakeHa aKTHBi3alis (PEHOMEHY JIOKaJIbHOI HOPMOTBOPUYOCTI OpraHiB
MCB - P. X;; . b.; H. €.) ta npiopuTreTHIM BUKOPUCTAHHSIM O3HAKH
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IHIIIIATUBHOCTI 3 OOKY JIFOJIMHU-)KUTENS 1 OTHOYACHO WICHA TEPUTOPIaTbHOI
JIOKaJbHOI JIFOJICBKOI CIHIIBHOTH (TpOMany) Ta TpyHn 1 acomiamiii Takoi
JIIOMIMHM, 10 BHUHHUKAIOTh, (OPMYIOTBCS, CTPYKTYpYyIOTh, ICHYIOTH Ta
(yHKIiOHYIOTH Ha PiBHi Takoi rpoMamu’’. BiH BBaxae, M0 «MyHilUNAIbHA
moauHA» — me (i3uuHa 0coba, MmO BOJOAIE PI3HUM MPAaBOBHM CTaHOM
(TpoMazsHCTBO, iIHO3EMCTBO, aNIATPH3M, O1KEHCTBO Ta iH.), ajJe He 3BaKAI0UH
HA HBOTO cgidomo ma iniyiamusno (kypcus Ham. — P. X.; JI.b.; H. €.)
3MIMCHIOE CBIM JKUTTEBMH LMKJI B YMOBaxX IIOBCSKICHHOCTI Yy paMKax
tepuTopianibHOi  cmimbHOTH  Jrozmed  (TI), o00’eqHaHMX — 3aralbHUMU
reorpaiYHUMH, ICTOPUYHIMH Ta Cy4aCHHUMH €K3UCTEHIIHHIMH 1HTEpecamH,
LIHHOCTSIMH 1 HOTpe0aMH, 110 MOXKYTh OyTH peati30BaHUMHU TIJIbKH B yMOBax
MCB, 3aBIsKu CHUTHHIM CHHEPTETUYHIN MisTBHOCTI MoauHN B Meskax TI ta
TPOMAaITHCHKOTO CYCIIITBCTBA, 3aBAAKH HisutbHOCTI opranieB MCB Ta iHmmx
cy0’eKTiB 1 OpraHiB, SKi BXOAATH IO HOTO CHCTEMH, IO 3MIHCHIOETHCS Ha
MPUHIUIIAX ~ CaMOOpTraHi3almii, CcaMOISUTFHOCTi, CaMOKEpOBAHOCTI Ta
CaMOBPSAYBaHHS, 3 METOIO CTBOPEHHSI HAJIC)KHUX YMOB ISl CYTIPOBOKEHHS
i3a0e3neueHAs iICHyBaHHS Ta (YHKIIOHYBaHHA JIFOJICHKOTO OCEPEIKY, [0 MaE
TEJICOJIOTIYHY JOMIHAHTY OO0 MPOJOBXKEHHs iCHYBAaHHS Ta IMOJAJBIIOTO
PO3BUTKY JIIOJCHKOI IMBiNi3amii B yMOBax MAEp)KaBHO OpPraHi30BaHOTO
comiymy?.

4. IlopiBHAIbHA XapaKTePHCTHKA eJIEMEHTHOIO CKJIaTy mpogdiibHoi
MakpogeHOMEeHOJIorii: TEPMiHIB «ITHJUHA», KKOHCTUTYUiliHA JTIOJUHAY»
i «MyHIiIUDIAJBHA JOIAUHA»

[NopiBHsNbHA XapaKTEpPUCTHKA HABEICHUX NPO(]ITbHUX MOHATH CBIAYHTS,
mo-Tiepiie, NPO BpaxyBaHHS CyYacHHUX TyMaHICTUYHO-TyMaHITapHUX
TEHJEHIiH, Mo ©0a3yloThCsI Ha HOPMAaTHBHUX HACTaHOBAaX Cy4YacHOTO
KOHCTUTYIIOHANI3My, IIO € BH3HAYaJlbHUM B KOHCTHTYLIHHOMY IIpaBi
JIeprKaB-wWICHIB MIXXHAPOJHOI CHIJIBHOTH, a TAaKOX 3aCaJHUYMX HACTAHOB —
3arajJbHOBM3HAHMX MPUHIMIIB (jus cogens) Ta HOPM MIKHapOJHOTO
myOJIiYHOrO Mpasa, 0 BU3HAYAE MPIOPUTETHICTh IHCTUTYTY TpaB JIOAWHH 1
Oylye Ha HUX Cy4YacHy apxXiTEKTOHIKY 3araJbHOr0 MIKHApOJHOTO MpaBa
(MbkHaponHe myOmiyHe mpaBo + MDKHapoJHE IPUBAaTHE IPaBo) Ta
(eHOMEHOJIOTI0  oro  MPaBOTBOPHUOCTI Y  BUMNISAAI  MIDKHapOJHOTO
HOPMOIIPOEKTYBAaHHS Ta MIDKHAPOJIHOI HOPMOTBOPYOCTI (imMnepamusenuii
abconiom 6 OisIbHOCMI MIJICHAPOOHOT CHIILHOMU 0epIHCA8 — aBT.); 0OCOOIMBY

22 Bospcekuit 0.0. CTaHOBIEHHS (PEHOMEHOJOTii MYHIIMMANLHOT TIOAMHH B paMKax
TPOMAJITHCHKOTO CYCHINIbCTBA Ta AepikaBy. Bichuk Kuiscvkozo ynisepcumemy npasa.2020. Ne 2.
C.110-118.

% Bospcekuit 0.0. CTaHOBIEHHS (EHOMEHOJOTii MYHIIMMANBLHOI JTIOAMHH B paMKax
TPOMAJITHCHKOTO CYCHINIbCTBA Ta AepikaBH. Bicnuk Kuiscvkozo ynisepcumemy npasa.2020. Ne 2.
C. 117.
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BOKJIMBICTh KOHCTUTYIIMHUX TpaB JIIOJWHU, IO BUOYIOBYIOTH Cy4YacHY
apXiTeKTOHIKY Ta CYTHICTh JEMOKPATHYHOI TIPaBOBOI JIEPXKABHOCTI
(ocHogonoN0MCHO-KOHCMUmMYYTIUHUL  iMnepamug & OiAnbHoCmi 0y0b-AKOT
0eMOKpamu4Hoi ma npagogoi 0epiasu — aBT.); BAXINBY IHCTPYMEHTAIIbHO-
(YHKIIOHATBHY POJIb 1 3HAYCHHS MYHIIUTIAIEHUX TIPAB JIFOIUHH, 110 3aBISAKH
IIMPOKIHA iHTEpIpeTallii Ta Po3yMIHHIO KOHCTHUTYIIIHHUX TIpaB JFONUHH, i
IpyIl Ta acolliauiii CIPHUAIOTH peallizalii OCTaHHIX Ta HaNnpsMy CKepOBaHi Ha
cTBOpeHHs poctopy MCB, B ioro cranomy, onTUMaltbHOMY, €)EKTUBHOMY
BapiaHTI-MO/IC/IIOBaHHI 3 METOI0 OpraHizalii )KUTTEBOTO IUKIY JIOJWHH, a
TaKOX LMKy (GOpMyBaHHS 1 GYHKIIOHYBaHHS IPYH Ta acollialiil JIIOANHH Y
BUTJISII IHCTUTYLIH JIOKaJbHOTO TPOMAJSTHCHKOIO CYCHIIBbCTBA (0CHO60-
NONONCHULL THCIMPYMEHMANbHO-HOPMATMUBHULL IMNEPAMUE 8 ICHY8aHHI Mmda
@yHKYiOHY8AHHA MepUMOPIANbHOT T0KAILHOT TH0OCLKOT CNiIbHOMU — aBT.).

[To-mpyre, mpoBeneHHS TOPIBHAIBHOI XapaKTEPUCTHKH HABEACHHUX
PO} IIBHUX MOHATH CBIAYUTS IIPO T€, IO IO MATiCTPaIbHAX MapaMeTPaIbHO-
iZeHTHQIKaIifHNX 03HaK (OPMYBaHHS, PO3BHTKY Ta MPAKTHUIHOTO
3aCTOCYBaHHS (DEHOMEHOJOTIH <«IIOJMHA», «KOHCTUTYILiHHA JIOJUHA» 1
«MYHIIHTIAJIBHA JIIOJMHA» BIHOCSTHCS HACTYITHI O3HAKH-TEHACHIIII:

— npodinibHi heHoMeHoNoTii 6a3yIoThes Ha (iocodehKiit KOHCTaHTI, IO
HapDKHUM KaMiHHSIM 1OOYJOBM JE€MOKPAaTHYHOI IPaBOBOI AEp>KaBHOCTI
BUCTYIIA€ BU3HAHHS, JIeTalli3allis, perjaMeHTallis, PEryIOBaHHsI, OXOPOHa,
3aXHCT, TAPAHTYBaHHS JAEP)KaBOI KOHCTUTYIIHHKUX HpaB i CBOOO JIOMHY 1
rpOMaJiTHMHA Ta CHOPUSHHA IX Jeritumaunii cepex IHIMIKMX CyO’€KTIB
HaliOHAIBHOTO KOHCTUTYNIHHOTO MPaBa Ta HAI[lOHATBHOT'O MYHILUIIATEHOTO
npaBa (Ha Haw nozisd, Ae2anibHO-IeSiMUMICICOKA 2YMAHICMUYHA O3HAKA-
menoeHyis — aBT.);

—  (enomeHnomnorii  «TOAWHAY»,  «KOHCTUTYIfHA  IIOAWHA» 1
«MYHIIMIIAJIBHA JIIOJMHA» Y CBOEMY CTAHOBJICHHI Ta PO3BUTKY IPOXOMSTH
BIJINOBiHI eTamy, MOYMHAIOYM BiJl KOHIENTyalbHOI (ikcarii, pedirekcii,
JieriTuMalii; moTiM 10 popMyBaHHS KOHLIENTY; aii iize npouec popmyBaHHs
BINOBITHUX (DEHOMEHIB, MO 3rOf0M, Yepe3 BIiAMOBIIHUA TEMIOpPATbHUI
nepioji, y pe3ysbTaTi HaJEKHOTO JAOKTPHHAILHO-TEOPETUYHOIO OOIPYHTY-
BaHHS,  CYNPOBO/DKEHHS 1  MOYAaTKOBOTO  HOPMAaTHBHO-IPaBOBOTO
3abe3nedeHHs: peHOMeH TPaHCPOPMYEThCS Y BIAMOBIAHY (PEHOMEHOJIOTII0 —
mpu (GOpMyBaHHI TaKHWX SBHII CIHOCTEPITalOTHCS CHCTEMHO-KOMIUIEKCHI
NPOLIECH  BUHMKHEHHS 1 IIOCWJICHHS TOPH30HTAILHO-BEPTHKAIBHUX
YIPaBIIHCHKUX 3B’3KIB MiXK BCiMa eleMeHTaMH npodiiabpHOi Tpiaaw, mo ix
B3a€EMHO TIOCHJIIOIOTh, BU3HAYAIOTh, JIETEPMIHYIOTh TOIIO (Ha Hawi no2iso,
PeNSIMUBICICbKA-YNPAGIIHCOKA O3HAKA-MEHOeHYisl — aBT.);

— KOHCTHTYLIITHa hopMarti3awis 1 Jieraizalist Koja KOHCTUTYLIHHUX NpaB
i cBoOOx MIOAMHH 1 TPOMAASHHWHA, IO BPEryiapoBaHO posxaigom Il
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Koucrutynii Yipaiau 1996 p. (na raw noensd, xoncmumyyiino-iecaivha
03HaKa-menOenyisi — aBT.), BUXOJAWUTh 3 TOTO, IO BOHHW: a) TMOB’s3aHi 3
MPUPOIHUM ICHYBaHHAM JIFONUHH  (eK3ucmeHyiuHuil Kpumepili—apT.);
0) XapakTepW3yIOThCS COINANBHOI0  IHAWBINYadbHOIO, TPYMOBOIO 1
KOJIGKTUBHOIO IIHHICTIO, OCKUIBKH ()aKTHYHO BOJIOAIIOTH IPHUPOKCHOIO
BJIACTHBICTIO JIIOJCHKOTO ICHYBaHHS, TpyH 1 IHIOIMX acoIjamii Jroxei
(akcionoziunuil Kpumepiii — aBT.); B) MalOTh IEPMAHEHTHY MOBCSIKACHHY
aKTyaJIbHICTh, 00 0e3 X BUKOPHUCTaHHS € HEMOJKJIMBOIO Peati3allisi >)KUTTEBOTO
LUKy JIOOUHU (HOBCAKOEHHO-CUCMEeMHULl Kpumepili — aBT.); T) HOCSATb
CHUCTEMHO-00’€KTHBHUH Ta IOCTIHHO-KOHTEKCTYali30BaHUI XapakTep, aJyke
BUKOPUCTAHHS KOHCTHTYHIMHUX MpaB 1 CBOOOX, IO JICKaTh B OCHOBI
KOHCTHUTYLIIHO-IIPaBOBOTO 1 MYHIIMITAJILHO-TIPABOBOTO CTaTyCy JIIOAWHH,
BUCTYNAa€e SK OJHA 13 HEBIN'€MHHMX XapaKTEPUCTHK CYTHOCTI JIIOJMHHU
(ommonoziunuil kpumepii —aBT.); T) KOHCTUTYLIHHI IpaBa i CBOOOAN JIFOAWHH,
TOOTO Ti KOHCTHTYHIHHO-TIPABOBUH CTAaTyC peani3ytoThcs B ymoBax MCB, B
Mexax TT, Ta B ¢pinococpkoMy cTaHi MOBCAKICHHOCTI, — TOOTO, (PaKTHIHO
B MYyHIOMNAIbHOMY HOPMATHBHOMY IIPOCTOpPi, IO CTBOPIOE CKIATHUI
MDXTay3eBU MeXaHi3M peaizarlii HopM KOHCTHTYIIHHOTO MpaBa B MeXax
COLANIbHO-TEPUTOPIAILHOTO ~ MPOCTOPY Ta  TEMIOPAIbHO-IPEIMETHOTO
KOHTHHYYMY, JI¢ Jli€ MyHIIUNAIbHE MPaBO (OiXe8iopUCMUYHO-NPOCMOPOSULL
Kpumepiti — aBT.);

—  (denoMeHomnOril  «IOAMHAY»,  «KOHCTUTYI[iffHA  JIOAMHA» 1
«MYHIIMIIANIBHA JIIOJMHA» Y CBOEMY CTAHOBJICHHI Ta PO3BUTKY IPOXOJSThH
BiJITIOBiTHI €Tamy pO3BUTKY 1 HAOYBAIOTh O3HAKH MIXKHAPOIHOI Jieraizariii Ta
JeTiTUMAIIi — Yepes, Mo-TepIie, MiXKHapOAHE JOTOBIPHE MPaBO, IO MICTHTH
BEJHWKY KUIBKICTh MIKHApOJHUX 0araTOCTOPOHHIX MIDKICpKaBHHX Ta
MDKYpPSIIOBHX JOTOBOPIB MIOAO JIerawi3aimii mpaB, cBOOOJ i 00OB’S3KiB
JMIOAWHW, ii Tpym Ta acomiamiii, a Takox (opMyBaHHA 1 BHU3HAHHSA
KOHCTHUTYLIHHO-TIPaBOBOTO 1 MyHIIMIIAJbHO-IIPABOBOTO CTATYCy HABEAECHHX
cy0’€KTIB Ha 3araJIbHOJICPIKaBHOMY PiBHI Ta Ha piBHI MI>XHAPOJIHOT CITIJIBHOTH
JepxkaB (uepe3 BUKOHAHHS BiAMOBIIHUX MIXKHAPOIHO-IIPABOBUX 3000B’s13aHb
npodiIbHOTO XapakTepy); No-Apyre, uepe3 KOHKPETHE BUKOHAHHS BKa3aHUX
3000B’s13aHb HAa BHYTPIIIHBOJAEPKABHOMY pIBHI 4Yepe3 MNpakTH4HI Jii
BIJINOBITHUX YIIOBHOBAXXEHUX CY0’€KTIB MyOIiYyHOT BIagy — sIK MyOJiuHOT
JIep>KaBHOT, TaK ¥ MyOIiYHOT MyHIITMTIANBHOT (CaMOBPSIHOT) Biamu (Ha Haw
no2nso0, MiJCHAPOOHO-1e2aIbHA O3HAKA-MEHOeHYis — aBT.).

HaBeneni BHCHOBKHM € HE TIIbKM peaJibHO OOIDYHTOBAaHMMH Ta
apryMEHTOBaHMMHM, ajne W IAKPIIUIIOIOTECS SK HOPMAaTHBHO, Tak M
MIPaKCEOJIOTIYHO, 00 BUTIKAIOTH 3 HACTYIHUX HACTaHOB:

— mo-Tepiie, 3 0COOJMBOI 3HAUYMIOCTI KOHCTUTYLIHHUX MpaB i cBoOO]
JOAWHU. XodYa IX Mepeslik € JOCHTh 3HA4yIIUM II0 KUIBKOCTI Ta MO
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3MICTOBHOCTi, BOHH 0€3yMOBHO 1 OJHO3HAYHO HAJEXKaTh O «BiTAITBHHX,
iMaHEHTHO-(QYHKIIOHATIBHUX IMPaB JIOAWHH, 00 X 0c0o0IMBa BAXKIIMBICTH Ta
eK3UCTCHUIHHNA XapaKTep IeTePMIHYIOTh, CYIPOBOIKYIOTH 1 3a0e3MedyIoTh
MOBCAKIEGHHE JKWUTTS, ICHYBaHHA 1 3I0pOB’S JIIOAWHH, CTa0iIbHE
MIPOXO/KEHHS HEI0 CBOTO JKUTTEBOTO IHKIy. OTXKEe, BOHM Ha OpraHidHIid
OCHOBI peati3yloThCS Ha JIOKAJFHOMY piBHI iCHYBaHHS JIIOJUHHA B MEXax
JIOKJIBHOI TepuTopianbHOi Joacbkoi crnimbHOoTH (TI), O6a Oimbiue,
BUXOJSIYHU 3 JIOKAJLHOT'O MICIISI peai3aliil, KOHCTUTYIIiHHI mpaBa i cBoOOIU
JIOTIYHO, KOHOTALiWHO 1 HapaTMBHO TPaHC()OPMYIOTbCS B MYHIiLUITaNbHI
mpaBa i cBOOOIM (Ha Haw noaisd, QYyHOAMEeHMANbHO-6IMANbHA CKIA008d —
aBT.);

— TO-Apyre, HaBEAEHI NpaBOBI IOJOXKEHHS IOBHICTIO BiANOBIIAIOTH
HOPMATHBHO-JISUTGHICHIM MapamurMi, MO0 CKalach I KOHCTUTYLIHHIX
paB i cBOOO/I JFOIMHH 1 TPOMA/ISTHIHA, HUIMI YHOPMOBAaHa, PErJaMeHTOBaHa
1 BperyibpoBaHa, 4Yepe3 HUX pPEaNli3yeThCs, CTBOPIOIOYM E(EKTHBHHH Ta
ONTHMANBHUA Ha I[eil dYac mpaBoBUH cTaTyc, — ajie Tpeda diTKO
YCBIIOMITIOBATH 1 PO3YMITH, IO Taka HOPMAaTHBHO-AISJIbHICHA HapaJnrma
MIPAaKTHYHO PEai3y€eThCS B €MHOMY MOXIIMBOMY BapiaHTi — Ha JOKAJIBHOMY
PiBHI cOLIlyMy B 30HI IPIOPUTETHOI JIil HOPM MYHILMIAIBLHOTO NpaBa (Ha Haw
noensio, NnapaoueMaibHO-MeXHON02IYHA CKAadoéd — aBT.) — a came:
a) KO)KHOMY TapaHTyeThCs NPaBO 3HATH CBOI IpaBa i 00oB’si3ku (crT. 57
Koncruryuii Ykpaiuu) (¢yuxyionanohuii acnekm — aBT.); 0) KOXEH Mae
NpaBO Ha BIJIIKOJYBAaHHA 3a paxyHOK JjepxaBu uu opraniB MCB
MaTepialbHOI Ta MOpaIbHOI IMIKOAW, 3aBAAHOI HE3aKOHHMMH pIllICHHSIMH,
IissMu 9U Oe3IIsUTBHICTIO OpraHiB AepykaBHOI Biaan, OMCB, ix mocamoBux i
ciy’)k00BHX o0ci0 TpW 3OiliCHEHHI HHMH CBOIX ITOBHOBaXEHb (CT. 56
Koncrutynuii Ykpaiau) (obricamophuii acnekm — aBT.); B) KOXHOMY
rapaHTy€eThCS MPAaBO Ha OCKAP)KEHHS B CyJi pIilIeHb, Hi Ta Oe3isUIbHOCTI
opraHiB aep>xkaBHoi Bimanu, OMCB, nocamoBux i cmyx0o0Bux oci6d (cT. 55
Konctutynii Yxpainn) (npasozaxuchuii acnexm — aBT.); T) KOKEH Ma€ MPaBo
Ha mpaBoBy gomnomory (cr. 59 Koucrurymii Ykpaiuu) (npasodonomidicruii
acnexm — aBT.); T) BCI HaBEJIeHI TYT aCIEKTH y CBOEMY MiJCYMKY (hakTHIHO
CTBOPIOIOTH BiJINOBIAHUIT «0€3MIEKOBUIl MIPOCTIPY», B SIKOMY JIFOJIMHU 3aBJISKU
CBOTM KOHCTHTYIIIHAM IpaBaM, CB0001aM i 000B’s13KaM Ta Yepe3 BiNOBIIHY
OopraHizaliifHy Ta KOMIIETEHIIHHO-HOPMATHBHY MisJIbHICTH OpPTaHiB
myOnmiyHOI BIAJAM IIOMO IX BU3HAHHA, peali3allii, OXOPOHH, 3aXHCTY,
rapaHTyBaHHS pealidye CBOI EK3WUCTEHIIHHI MOoTpedu, KOHOTAIiiHI
HACTAHOBH, MPAKCEOJIOTiYHI HapatuBu Ta iHTepecu (Poznmimm 11, IV, V, VI,
VII, VIII, X1, XII Koncruryunii Ykpaian). IIpu nbomy Tpeba ycBigomitoBaTi
1 pO3yMiTH, 1110 HaBe/IeHI TpaBa, CBOOOAN 1 000B’SI3KM MAIOTh CYTO JIOKAJIbHUH
XapakTep CBO€] peaiizallii, TOMy HOBHHHI iIHTEPIIPETYBATHUCS Yepe3 MPHU3MY
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JIOKaJTi3My B PO3yMiHHI HWOTO HACTAaHOB, 3acai, MPIOPUTETIB (3aeaivhHo-
besnexosuii acnekm—aer.);

— TO-TpeTe, BCi KOHCTUTYLIHHI TpaBa 1 CBOOOAW JIOAWHH TICHO
MIEPEIUTITAIOTHCS Ta 3HAXOAATHCS TTOMDK COOOI0 B CHHEPTidHOMY 3B’S3KYy, a
TaKOX 3 IHITUMH TIpaBaMH JIFOAWHU (MIKBHIOBI ITpaBa — aBT. ), IKi HA CHOTOIHI
MAaIOTh CTaTyC KOHCTUTYLIHHUX IpaB abo Ie He MaloTh TaKoro, abo gacro-
I'YCTO BUCTYMAIOTh y CTaTyCl «3aKOHHUX IHTEpECIB JIIOAMHU»: HAIPHUKIAJI,
NIPaBO Ha 3aJI0BOJIEHHS OCHOBHMX NOTpeO; mpaBo Ha Oe3leKy; IpaBo Ha
iHpOpPMaTHUBHICTE; TpaBo BHOOPY; NMpaBo OyTH BHCIyXaHWM; IPaBO Ha
BIJIIIKOJIyBaHHS; PaBO Ha CIIOKMBYY OCBITY; IPaBO Ha 3/10pPOBE NPHPOIHE
cepenoBuIle TOIO. AJie TpU ILOMY Tpeba BpaxoByBaTH, IO CaME BOHU
BUHHMKAIOTh y HOPMaTHBHOMY MPOCTOPI MYyHIUMMNAJIBHOTO TpaBa, TOMY M
MOXKHa CTBEp/KyBaTH, IO CaMe BOHO JETEPMiHYy€, BIUIMBA€E, KaTalli3ye
MOJATIbIINKA PO3BUTOK 1 BJOCKOHAJIICHHS HOPM KOHCTHTYLiifHOTO mpaBa (Ha
Hawi no2isi0, KOMNJIEKCHO-CUHEP2IUHA CKIa008d — aBT.);

— TI0-4YeTBEepTe, KOHCTUTYLIHHO-IPAaBOBUH CTAaTyc JIOJUHU BHCTYIIA€
JIETaTbHO BU3HAHMM 00 €KTOM MIKHAPOAHO-IIPABOBOTO PETYJIOBAaHHSA, IO
3HaXOJUTh CBill MPOSB B TOMY, IO caMme IIpaBa i CBOOOAM JIOJWHU €
OCHOBOIIOJIOXKHUM ~ 00’€KTOM MIDKHApPOJHOTO CITIBPOOITHHLITBA JEpiKaB
(TTpeamOyna Cratyry OOH?¥), B TOi e wuac mHpOCTIp MICLEBOTO
CaMOBpsIyBaHHS BU3HAHMI Ha MIKHAPOJHOMY DIBHI SIK MPOCTIp peamizamii
TaKUX MpaB i cBOOOA JIIOAWHM, il Tpyn Ta acouianiil (€Bporeiicbka Xapris
MicleBoro camoBpsamyBaHH 1985 p.?) (ma maw noznad, Mmixcnapoomo-
iHmezpayiiina ck1a0o0ea — aBT.);

— TMO-T’SiTe, HalliOHAJIbHE KOHCTUTYIIHHE TpaBO Ta HaIllOHaJIbHE
MyHIIUTAIBEHE TIpaBo GOPMYIOTh B cepi IpaB i cBOOO IIOAWHY, 11 TPYIT Ta
acoriamiif 3araTsHI HOPMaTHBHUHN MPOCTIp CHMOIOTHYHOI BIACTHBOCTI, IO
CBOEIO UYEProo, cupusie GOpPMyBaHHIO CHHEPTiHOTO KOHIENTY B3ae€MOii,
B33a€MO3B’SI3KY, B3aEMOIPOHUKHEHHS MIXK HUIMH TIOCTIHHOT TeMITopaibHOT i,
IO HampsMy, BH3HAa4YallbHO 1 CYTTE€BO BIUIMBAaE Ha (HOpMyBaHHS
JIEMOKpATHUYHOI TPaBOBOi JIEPKABHOCTI y 1 T'yMaHiCTHYHO-TYMaHiTapHOMY
pPO3yMiHHI, TpU3HAYEHHI 1 peamizamii (Ha Haw noausd, 2yMaHimapHo-
npocmoposa ckiadoea — a.T.),

— MO-ILIOCTE, caMe HallloHaJbHE KOHCTHTYLIIHE MPaBo Ta HallloHaJIbHE
MyHIOUTIAJIBHE TIpaBo  (GOPMYIOTH B MeKaxX JIOKAJBHOTO COILIyMy
HaWBaXXJMBILIl ~ MCHXOJIOTIYHI  ()EHOMEHHM  JIEeMOKpaTHYHOI  MpaBOBOI
JEPIKaBHOCTI — KOHCMUmMyyitiny cgioomicms (npagocgioomicms) y BUTISNI

2% Cratyr Opranizanii O6’eananux Hamiit 1945 poxy. URL: https://zakon.rada.gov.ua/
laws/show/995 010#Text

3 Cppomeiicbka ~ XapTis  MicIeBOro  camoBpsayBanHs 1985 poky. URL:
https://zakon.rada.gov.ua/laws/show/ 994 036#Text

369



IHAWBIAyanbHUX, TPYIIOBUX Ta KOJEKTUBHUX ii Gopm, Ha 0a3i sKoi BUHUKAE
KOHCTUTYIIHA TIICHXOJIOTis, IMO JEeTepPMiHye MOBEAIHKOBO-IisUTHHICHI
HACTAaHOBH JIFOJINHU B JIOKAIEHOMY COIIiyMY, 1 OHOYacHO, Ha PiBHI AepkKaBH,
a TaKOX MYHIYUNATbHY C8I00MICMb (Npaoceioomicms) TaKOX y BUIIIAAL 11
IHAMBiqyaTbHUX, TPYMOBUX Ta KOJEKTUBHHUX (GopM, Ha 0a3i SK0i BHHUKAE
MYHIIUTIAJIEHA TICHXOJIOTIs, 110 JISKUTH B OCHOBI IIPaBOMipHOT OBEAIHKH Ta
JUSUTBHOCTI JIFOJIMHY, 11 TPYI Ta acomiaIiii B Mekax JIOKaJbHOTO COIlyMYy, B
ymoBax MCB Ta B ¢dinocodcbkoMy cTaHi MOBCAKACHHOCTI (Ha Hawt noanso,
3aCAOHUYE-NCUXOI02IYHA CKIAO06d — aBT.).

3BijicK MOXHa 3pOOUTH BHCHOBOK  CTPATEriyHO-METOMOJIOTIYHOT
BJIACTHUBOCTI, 10 MOHATTSI-(peHOMEHU-(PEHOMEHOIIOT 11 WIIOJIUHAY,
«KOHCTHUTYIIWHA JIOAWHA» 1 «MYyHINUOAIbHA JIFOAWHAY» BUCTYHAIOThH
OCHOBHUMHU YMHHUKAMH, TPOSBAMU Ta PE3yJIbTATAMHU MO3UTUBHOIO BILIHBY
HAIIOHAILHOTO KOHCTUTYIIHHOTO MPaBa Ta HAI[IOHAJIHHOTO MYHILUITATEHOTO
paBa HAa CHCTEMHY 1 KOMIUIEKCHY MakpO(hEHOMEHOJIOTII0 JeMOKPATHIHOT
MPaBOBOI JIEP>KaBHOCTI.

5. BnjiMB BOEHHOI0 CTaHy HA (DYHKUIOHYBaHHSI yIIPaBJIiHCHKOI Tpiagu
WIIOANHA» — KMYHIIMNAJbHA JIOAHHA» — KKOHCTUTYNii{HA JTI0IUHA»
B KOHTeKCTi (popMyBaHHs MiiTapHOro MyHiIMnaaizMy Ta ioro
Bil00pa’keHHs1 B NIPaBOTBOPYili MislJIbHOCTI

[IpakceonoriuHa IIHHICTH YNpPaBIIHCHKOT TpiaAM  «IOJHHA» —
«MyHIIMIIAIbHA JIIOAMHA» — KOHCTUTYLIHHA JIIOMUHA» 3HAWIIA CBOE
IiITBEPKEHHS 1 B yMOBaxX BOEHHOTO CTAaHy B YKpaiHi, BBEZICHHs SIKOTO 0yJI0
JICTepMiHOBaHO MTOBHOMACIITa0HUM BTOPTHEHHSIM POCIHChKO-(AIINCTCHKIX
BIiCRK Ha I CyBEpeHHY TEPUTOPII0 Ta CYTTEBOIO Moam(ikamiero 3amad i
(yHKIIN opraHiB MyOJIIYHOI BIIIH, B TOMY YHCII i MyOIi9HOT caMOBPSAHOL
(MyHIIMIIANEHOT) BIIAIN, BUXOASAYH 3 IEPMAaHEHTHOTO MIJIITAPHOTO BILUTUBY Ha
MOBCAKICHHE XUTTS >kuTeniB-wieHiB TI. HaBemeHi mporecu HACTITBKA
HEraTHBHO BIUIMHYJIH Ha (DYHKI[IOHYBaHHS IHCTUTYTY JIOKaJIbHOT IEMOKpaTii,
HACTUIBKU  CIpUSUIM  TpaHcopmalii iX YCTOSHMX  KOMIIETEHIIIHHMX
MOBHOBa)XKEHb, 10 B TIOPSAOK JEHHUH CTalno mNUTaHHS (OPMYyBaHHS
minimapnozo  myniyunanizmy*®  —  oxkpeMoro OIOKy  HOPMAaTHBHHX
nosHOBaxkeHb OMCB, mo 6e3nocepeIHpO € MOB’I3aHUMH 3 iX aKTHBHOIO
TIOBCSIK/IEHHOIO JisTbHICTIO B YMOBaX BOEHHOT'O CTaHY i CTaHy BilfHH 3 METOIO
HaJIaHHS HACEJICHHIO KOMIUICKCY KOMYHQIIBHHX 1 MYHIIMIIAIBHUX MOCIYT B
KPH30BUX YMOBaX, MiAr0TOBKU TepuTopii Ta camoi TI' 10 KUTTEQIsIIBHOCTI B
yMOBax MEPMAaHEHTHHX PAKETHUX OOCTPUIIB Ta APOHOBUX aTaK, a TaKOX
IHIIMX 3arpo3 MUIITAPHOrO Xapakrepy. B mpoMy acmekrti cTpareridso i

% Baitmypatos M., Kopman B. MiniTapauii MyHIilMMamizsM: JOKTPHHAIbHA iges 49U
00’ekTHBHI OTpeda Ta HeoOXiHicTh. [lpaso Vrpainu. 2024. Ne 6. C. 38-60.
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KPUTHUYHO 3pPOCTAIOTh POJIb 1 3HAYEHHS MPAaBOTBOPYOi MisIILHOCTI OpTaHiB
myOmiyHOiI BIAAW MIOAO PO3pOOKHM W MPHAHATTS HEOOXiTHOI KiTBKOCTI
3aKOHOJABYMX aKTiB, IO PETYJIIOITHh MPOQiNbHI COIialbHO-HOPMAaTHBHI
BigHOCHHHM. Ha >kaip, BapTO 3a3HAYNTH, IO B IIii cdepi iCHYIOTh HOpMaTHBHI
PpO3poOKH JHIIIe B OCHOBHOMY OpraHiB BUKOHABYOI Biaau Ta opranis MCB.
PazoM 3 TmM, mocTiliHE penaryBaHHS YMHHUX 3aKOHOJABYMX aKTIB OO
BIHCHKOBOT'O CTaHy, HalliOHAIBHOI O€3IEKH, MPABOBOTO CTaTyCy BiICHKOBHX
aJIMIHICTpaIliif, IX B3a€eMOBiIHOCHH 3 opranamu MCB To1110, CBiTYHUTE PO TE,
o ¥ 3aKOHOAaBYa BIIAJIa IMOYMHAE NPUMMATH aKTHBHY Y4acTb y IHX
nporecax.

Bapro 3a3HaunTH, 0 BOEHHUH cTaH B YKpaiHi CTaB YHIKaJbHUM
BUKJIMKOM, 1[0, TO-TIEpIIe, aKTUBI3yBaB yCBIAOMIICHHS ()OPMYBaHHS OJIOKY
camocTtiiiHnx moBHOBakeHb OMCB, mpmuoMy sK B YCTOSHHUX cdepax
COMIaBHOTO JXUTTS, TaK ¥ B MiliTapHi# cdepi 31 BciMa ii 0COOTMBOCTSIMHA Ta
yYMOBaMmH; MO-JPYTE, BiH BOJHOYAC MPUCKOPUB YUPPOEY cepeichy modens’
(gepe3 HEOOXiTHICTh BUKMBAHHS) 1 OTHOYAaCHO — CTBOPUB CHUCTEMHI PH3UKHU
MIOBEPHEHHS M0 paodanceko2o emamusmy (depe3 KOHLEHTpAII0 BIaId B
pyKax opraHiB JAep)kaBHOi IyONiyHOI BIamM, 30KpeMa BIHCHKOBUX
anMiHicTpaniii). BpaxoByroun HaBelleHI HACTAaHOBH, MOYKHA 3a3HAYUTH, IO
caMe [IOCHIKyBaHa VIPABIIHChKA Tpiaja «JIIOJAWHA» — «MYHIIUIAIbHA
JIONMHA» — «KOHCTHUTYLiilHA JIIOJWHAa»  3aJUIIAETHCS, IO-HEpIle,
yHIBEpCAJIIbHUM 3ac000M, — 3 3aCTOCYBaHHSM 1 BHUKOPHCTaHHSM SKOTO,
OMCB moOBHMHHI JisITH B KPU30BHX yMOBaX EKCTPAOPIHHAPHOTO
(YHKIIOHYBaHHS JIep>KaBHOCTI, 0 OyAe 3a0e3rmedyBaTH Halle)KHI YMOBH iX
(YHKIIOHYBaHHS B KOHTEKCTi cralimizamii >kutremisuibHocTi TIT Ta 1i
KHUTEIB-WICHIB TPOMaJIH; TI0-J[pyTe, HAIECKHUM 3aII001KHUKOM HETraTHBHOTO
perpecy B OiK paIsiHCbKOTO MUHYJIOTO.

CucremHnit aHami3 BIJIMBY BOEHHOTO CTaHy Ha MpO(diabHY yNPaBIiHCHKY
rapajiurMy Ta pU3UKH BiJIKaTy CBIIYHUTH ITPO HACTYIIHE:

1. Pusux peanimayii «0epaicagoyenmpusmy» Hao «1100UHOYEHMPUIMOMN.

KoH(iKT MicTHTBCS B TOMY, LIO MpPIOPUTET HAIIOHAILHOI Oe3nexu
00’ €KTHBHO 0OMEXY€ KOHCTUTYIIHHI IIpaBa (CB0OO0/1a NepecyBaHHsI, PaBO Ha
MUpHI 310paHHs TOILIO).

Pusuk Bigkaty po3ymieTbcsi B 30epiraHHi yIpaBlIiHCBKOT 3BHUYKH
«KOMAHIyBaTW», IO MOXE 3aKpimUTHCSI Ta TpaHCPOpPMyBaTHCI B
YIPaBIIHCHKUHA cTepeoTuir. OTxKe, SKIIO Micis BiiHN 0OMeXeHHs He OyIyTh
3HATI MHTTEBO, TO HapajurMa <«IepkaBa IIOHaJ yce» MOKEe BHUTICHHTH
CEepBICHY MOJIETIb.

2" I'pomosa O.B. PO3BHTOK KOHIIEMIi CEpBICHOI JepKaBU AK CTPATETiUHMH HAMpPSAM
TpaHcdopmalii myOniqHOro ynpaBiiHHS B YKpaiHi. EKoHOMIKa ma ynpasiinHs HAYiOHATbHUM
eocnodapcmeom. 2025. Ne 90. C. 52-59. URL: http://btie kart.edu.ua/article/view/337076

371



3ano0iKHUK Yepe3 BHKOPUCTAHHS YMPABIIHCHKOI Tpialy «JIIOAMHA» —
«MyHIIWIIAIbHA JIOJUHA» — «KOHCTUTYLiHHA JIOJUHA» MICTHTBCS, MO-
mepme, B (GOpPMyBaHHI i HasSBHOCTI CTIHKHMX MOBEIIHKOBO-TisIIbHICHUX
HACTaHOB, IO, HO-Ipyre, CIHPAIOThCI HA TYMaHICTUYHI HAcTaHOBHU
3arajipHOi, KOHCTHTYIIIIHOI, MyHIOWOATBHOI CBIZOMOCTI Ta 3arajibHOI,
KOHCTUTYIIHHOI, MyHIOWOAIFHOI  NIPABOCBIJOMOCTi, fKi, TIO-TpeETeE,
JICTepMIHYIOTh BIANOBIAHI yCTOsHI (OpMHM 3aranbHOi, KOHCTHUTYLIHHOT,
MYHIIMIIAIIBHOT TICUXOJIOTI], IO, ITO-YeTBEpTE, IMPOSIBISIOTHCS Y BHIJISII
BIJINIOBIJTHOT 1 HAJIEKHOI MOBEMIHKUA CY0’ €KTIB KOHCTHTYIIHHO-IIPABOBOI 1
MYHIIMIIAJIHO-ITPaBOBOT PEaNbHOCTI, CKEpOBaHOI Ha JOTPUMAaHHS IpaB
JIIOIMHU. Ba)JTMBUM € 3aKpilUIEHHSI HACTAHOB, [0 CKJIAJIUCS y MPaBOTBOPYIH
JISTIBHOCTI OpraHiB Iy OiYHOT BIa Iy,

2. 3azposa «yenmpanizayii éoni» vs Jeyenmpanizayis.

KoH(}IiKT MiCTHTBCS Y CTBOPEHHI BIHCHKOBUX aqMIiHICTpaLiil HA MICIIX,
JISTTBHICTD SIKMX CYTTEBO 3BY)XKY€E POJb OPraHiB MICIIEBOTO CaMOBPSAyBaHHS
Yy BUKOHAHHI iX J€JIE€roBaHMX Ta BIACHUX KOMIICTCHIIIHHIX TOBHOBAXEHb.

Pusuk BimkaTy MICTHTBCSA B PO3YyMiHHI TOTO, IO MYHINHIIAIBHI TpaBa
moauau (ipaBo TI' Ha caMOBpsAIyBaHHSI) MOKYTh OYTH HiBEIbOBaHI, SKIIO
BEPTUKaJIb MNPU3HAYCHUX YWHOBHUKIB BIMCHKOBUX aJMIHICTpaliid cTaHe
MOCTIHHOO, 0a Olnblie — e 03Ha4ae (paKTUYHO IMOBEPHEHHS 10 PaJsTHCHKOT
MOJIeJi BUKOHABYHMX KOMITETIBY.

3ano0iKHUK uYepe3 BUKOPHCTAHHS YNPABIIHCHKOI Tpiag «IIOJUHA» —
«MyHIIMNATbHA JIIOJMHA» — «KOHCTHUTYIIMHA JIOJWHA» MIiCTUTBCS, IIO-
mepiie, B HAsSBHOCTI Y MYHIIUIAJIbHHUX CIYXOOBIAX Ta IHIUX (axiBIiB
OMCB crilikux KOHOTaIlill Ta HapaTHBIB MIOAO MPIOPHUTETY IPaB JIFOIUHH
mepe TpaBaMM JIep)KaBH, a TAaKOXX 3HaHb, BMiHb 1 HaBHYOK MO0
BUKOPHCTaHHS 1 3aCTOCYBAaHHS <JIIOJAMHOOPIEHTOBHHMX» YIPABIIHCHKHX
TEXHOJIOTiH; MO-IpyTe, B HASBHOCTI Y skuTelNiB-wieHiB T JocTaTHIX 1 9iTKUX
3HaHb TPO KOHCTHTYIIWHI Ta MYyHIIMIANBHI TpaBa JIOIWHH, ii Tpym Ta
acoliamiif, a TaKOX TEXHOJOTTYHO-TIPOLECYAIbHIX 1 (YHKIIOHAIBHO-
MPOIEIYPHUX BMiHb 1 HABUYOK IIMOJO iX 3aCTOCYBaHHS 1 BUKOPHCTAHHSI.
BaxnuBuM B 11iii cdepi € akTUBi3alis JOKaJIbHOT HOPMOTBOPUYOCTI OpraHiB
MCB, mo B SBOYHOMY TIOPSJIKY MOXYTh 3aKpiIUIFOBaTH BiJIOBIIHI
KOMIIETEHIII}H]I TTOBHOBKEHHSI, «OOKAaTyBaTH» 1X Ha MPAKTHI, a MOTIM, IPU
HasiBHOCTI TO3MTHBHOTO pe3yJbTaTy, MPONOHYBaTH IX 3akKpilUIeHHS Ha
HaliOHAIFHOMY DiBHI B 3aKOHOJIaBUMX aKTaxX JIEpKaBH.

3. Hugpposuii Jlesiapan (Pusuxu yugposizayii) *® (e meradoporo, mo
MMOXOUTH Bix KiacwyHoi mpaii Tomaca ['o60ca «JleBiagan» 1651 poky, me

28 Paul-Jasper Dittrich. The Digital Leviathan: How to prevent data monopolies and promote
data sharing in the EU. Policy Paper. Jacques Delors Centre (Hertie School of
Governance),03.12.2020.
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Jiep>KaBa TOPIBHIOETHCS 3 MOTYTHIM OiOMiHHMM MOHCTPOM, SIKOMY JIFOJIH
JOOPOBUTEHO BiIAalOTh YaCTHHY CBOIX IpaB B OOMiH Ha Oe3IeKy).

KonuikT MicTHTBCSA B pO3yMiHHI TOTO, IO JeprKaBa 30Hpae KOJIOCATbHI
obcsru iH(pOpMaLiHHIX TaHUX TUTS obopoHH (peectpu
BiIICPKOBO3000B'I3aHMX, IEPEMIIICHHS 0Ci0).

Pusuk BigkaTy po3yMi€TbCAs B MEPETBOPEHHI CEPBICHOI ImIaThopMHU
(«[is»), 1m0 NOBMHHA MOJETIIYBAaTH JIIOAMHI IOBCSAKACHHE >KUTTS, Ha
IHCTPYMEHT BHKIIFOUHO KOHTPOJIIO Ta mpumycy. OTxke, sIKIo HudpoBi npasa
Ha TPUBATHICTE OYAyTh NPHHECEHI B JKEpTBY Oe3meli Ha3aBXIH, MU
oTpuMaeMo IU(POBY BEPCIIO TOTATITAPUIMY.

3ano0i>KHUK TOTATITAPU3MY Yepe3 BUKOPHCTaHHS yIPaBIiHCHKOI Tpiaau
WIIOIUHA» — «MYHILWNAJIbHA JIIOJWHA» — KOHCTHTYLIMHA JIIOAMHA»
MICTHTBCSI HacaMIepe, Mo-TepIie, y HaIBHOCTI B KOJCKTUBHIH CBIIOMOCTI
(mpaBocBigomocti) xwuteniB-wieHiB TI' CcTifiKMX HacTaHOB (3HaHb, BMiHB,
HAaBUYOK) IOMO 3HAYCHHS 1 POJIi MpaB JIOAMHHA y B3a€MOBITHOCHHAX 3
My OIIYHOIO BIIAI010; IO-APYTE, Y HAIBHOCTI HEOOXiTHOTO 00CATY 3HaHB II00
podi i 3HAaYeHHS KOHCTUTYIIIHAX TIpaB JIOIUHHA Y TOOYOBI MMOBCSKACHHOTO
KHUTTS Ta OCHOBOIIOJIOKHMX HACTaHOB IOJO peaiizamii iHIWBiZyalbHUX,
IPYIOBUX 1 KOJIEKTHMBHUX E€K3UCTEHLIHHHMX IHTEpeciB JIOMWHHU, II TPyNm Ta
acomianiif; mo-Tpere, y (GopMyBaHHI YCBIIOMIICHHS, PO3YyMiHHS JIIOJUHOIO
poii 1 3HAa4YeHHs MYHIUMIAIbHUX NpaB JIOJUHM LIOAO opraHizamii ii
MOBCSIKACHHOTO JKUTTS, B KOHTEKCTyaltizalii popMyBaHHS BiJIIOBITHIX 3HAHb
po¢iIBHOTO XapaKTepy, a TAKOXK OJIOKY MPAKCEOJIOrTYHMX BMIHb 1 HABUUOK
mIof0 peamizalii TakMX TpaB; IO-4eTBepTe, (HOpMyBaHHSI OIIOKY
TEXHOJIOTIYHAX 3HaHb, BMIiHb 1 HaBHYOK choyx0OoBmiB OMCB i
MYHIIUTAIFHOTO akTHBY B cdepi mupposizamii II0I0 KOPHCTYBAaHHS
MIpaBaMU JIFOJMHM Ta iX peai3arii.

4. Epos3is npasogoi gusnaueHocmi

KoH(}IIKT MICTUTBCS B MIBUAKOMY HPUHHSTTI YIPABIIHCEKHX PilICHB
HOPMAaTHBHOI'O XapakTepy, IO 0e3M0ocepeJHbO TOPKAIOThCS MPaB JIFOIUHH,
4yepe3 4YHCIICHHI OINEpaTHUBHI IOCTAHOBU YpsAy 3aMiCTh 3aKOHIB, IO
MOPOIXKYE MPABOBY IUTyTaHHUHY.

Pusuk BinkaTy OauuTbCsi B peajbHOMY MaJiHHI SIKOCTI FOPUIMYHHX
rapanTiifi, 00 yNpaBIiHHA 4Yepe3 «pPyYHHH pEXKHUM» 3aMICTh UITKOTO
JOTPUMaHHS KOHCTUTYLIHHHUX Mpoleayp (akTHIHO O3HAYa€ KPOK Hazal 0
aJIMIHICTPAaTHBHO-KOMaH/JHOI CHUCTEMH, IO JIEKHUTh B OCHOBI pajsHCHKOI
MOJIEIII.

3ano0i>KHUK TOTATITApU3My Yepe3 BUKOPHCTAHHS YNPABIIHCHKOI Tpiaau
WIIOIUHA» — «MYHIIUNAJIbHA JIIOJWHA» — KOHCTHTYLIMHA JIIOAMHA»
MICTUTBCSI, HAacaMmIepen, y JOTPUMaHHI HACTaHOB 3aKOHHOCTI B IpoIeci
peamizamii mpaB JIOAWHHU, TNPHYOMY, SIK Yy MaTepialbHOMY, TaK W
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MPOIIECyATbHOMY PO3yMiHHI MPAaBOBUX HACTAHOB, III0 TOPKAETHCS HATIPSIMY i
MIPaBOTBOPUOI isNTEHOCTI OpraHiB IIyOIidHOI BIaIu.

5. losumusHuii epexm (Anmupecenmumenm,).

BapTo 3a3naunTH, 10 HE AWBISYMCH Ha BiATIOBiIHI HEraTHBHI HACIIAKH,
o/HOYAC BiifHa 3MycCHIIa yTIPaBIiHCHKY CHCTEMY ITyOJII'YHOI BIagM Ha piBHI
nepxaBu Ta TI craTtw 6invuws enyykiworo Ha (OHI COLIATBHOTO Xaocy, IO
BUHHKAE B CYCIIJIbCTBI, a came:

SlckpaBUM Ta TEPEKOHJIMBHUM NPHUKIAJOM TYT BUCTYNAE KEHWC 100
opranizauii mocayr st BIIO Ta peecrparmiss NOIIKOMKEHOrO MaiiHa B
uudpoBomy popmarti. Came BOHH JIOBEJH, 110 CEPBICHA MOJAENb — BUCTYIIAE
€IMHUM CIIOCOOOM JIepXKaBM BIDKUTH B Xaoci. B cdepi, mo Hamu
pO3MIISIAEThCS, 1€ (PaKTHYHO CIPHSAE CTBOPEHHIO IMYHITETY MpPOTH
TIOBEPHEHHS JI0 «IIAIepoBOi» OIOpOKpaTii.

Pe3romytoun, MO>KHa 3a3HAYHUTH, IO TOJIOBHAH PU3HUK MOJIATAE B TOMY, IO
«TUMYacoBi» OOMEXEHHS NpaB JTIOJUHA MOXYTh CTaTH «HOBOIO HOPMOIO»
JUIT YUHOBHUKIB, SKi BIIIyJIH CMaK HEOOMEKEHOTo amMiHICTpyBaHHS. Aje
BpaxyBaHHS 1 3acTOCYBaHHS YNpPaBIIHCBKOI TpiagW («IIOAWHA» —
«MYHIIMITANBHA JIOJMHA» — «KOHCTUTYLIHHA JIOJMHA» CIPHAE HOro/ix
3MEHILCHHIO Ta HeHTpai3allii, 110 BUCTyNae e(heKTUBHUM Ta MPOILYKTUBHUM
3aro0KHUKOM «aBTOPUTApHOMY BiJIKAaTy» IIiCNIsl 3aBEPLICHHS BOEHHOTO
crany. ba Oinbie, MOXXHa KOHCTaTyBaTH, IO CcaMe II0 HaBEJICHUM
HaTpsMKaM, 1110 BKIIOYalTh 1 moBHOBaxkeHHss OMCB B ocHOBHHUX cdepax
KHUTTENISIBHOCTI JIFOJUHM, 11 TPy Ta acomiailiii, i moBuHHI (GopMyBaTUCT
OCHOBOITIOJIOXKHI ~HampsIMH  MIJITapHOTO MyHinunanizmy. CrpaTeriune
3Ha4YCHHS TyT HaOyBae mpaBoTBOpYa NisutbHICTE OMCB momo 3akpiruteHHsS
HOBHX AacCIeKTiB iX HMISJIBPHOCTI, 8 TaKOX IPABOBIMHOCHH 3 BiHCHKOBHMU
aJIMIHICTpAIlisIMH — OCOOJMBO B KOHTEKCTyali3alii MepCIeKTUBH PO3POOKU
HOBHX KOMIICTCHIIHHNX moBHOBakeHb OMCB Ta iXx 3akpimieHHS Ha
3aKOHOJJaBUOMY PiBHI.

Bapro 3azHauuTH, 110 TicCAs 3aBEpIIEHHS BOEHHOTO CTaHy IS
3ano0iraHHs BKa3aHWX PU3MKIB, yIIPABIIHChKA MapajnrMa, mo 0a3yerscst Ha
Tpiami «II0IuHa» — «MYHIIUIAIbHA JTIOJUHA» — «KOHCTUTYIIITHA JIIOJHHAY,
Mae IMOBEPHYTHUCSI JI0 )KOPCTKOTO CTPUMYBAHHS BUKOHaBUOi Biiaau. [Ipuuomy,
cucrema check and balances (ctpuMyBaHb 1 TpPOTHBAr) MOBUHHA OYyTH
BIJIHOBJIEHa Ta IOCHJIEHAa Ha TPbOX PIBHAX, BKJIIOYAIOYH IPABOTBOPUY
JiSTIBHICTh  (HOPMONPOEKTYBAHHS, €KCIepTH3a 1 HOPMOTBOPYICTH) Ha
KO>KHOMY 3 HUX, a CaMme:

1. Ilpasosuii pieHb: NOCUNIOEMbCSA PECMUMYYIEI0 KOHCMUMYYIUHO20
nopsiOKy uepes:

A)  ABroMaTM4yHe  CKacyBaHHS  OOME)XEHb: KOJM  3aKOHO/aBYE
3aKpiIUIeHHs] HOPMH, 3a SIKOIO BCi mig3akoHHI akTh (moctaHoBu KaOinery
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MiHicTpiB, HaKa3uW BIWCHKOBHX aJMiHICTpariif), Mo 0OMeXyBalli TpaBa
JIONMHM, BTPA4dalOTh CHIYy B MOMEHT INPHUIIMHEHHS BOEHHOTO CTaHy 0e€3
JOJATKOBUX PIIlICHb.

b) KoncturymifHU#i  ayAWT: BITHOCHO  OOOB'SI3KOBOi  ITEpEBipKU
Koncrurynitanm CymoM YkpaiHu yciX «BOEHHHX» 3aKOHIB Ha BiATIOBIHICTh
CTaHAapTaM IpaB JIOAWHU B MUPHHUH Jac.

2. IHcmumyyitinuil pisens: wo CynposooNCYEMbC GiOHOGNEHHIM DOJL
Micyego2o camospa0y6anHs ma 1020 NOGHOBAJICEHb 6 KOHMeKCMyani3ayii
NPOOOBICEHHST  MYHIYunaibHoi  pegopmu  wooo  Oeyenmpanizayii
nogHo8adceb nyoniuHol 61a0uU yepes:

A) JleMOHTax BiCPKOBHX aIMIHICTpaIlii: KOJIM BCTAHOBIIOETHCS 1
peani3yeTbes 4YiTKUM rpadik Inepepadi MOBHOBAXKECHb BiJ] NPHU3HAYEHUX
THUMYACOBHX aaMiHICTpamiil 10 0OpaHUX rpoMas (MyHIIUIAIEHA MOJIEINb).

B) [Mocunenns OMOyAcMeHa: KOJH B Pe3yIbTaTi HEPETBOPCHHS IHCTHTYTY
VYTIOBHOBa)KEHOTO 3 TIpaB JIIOAWHM, BiH TPaHC(HOPMYETHCS Ha IOTYXHUH
opran IM(POBOro Ta NPABOBOTO HAMIALY 3 IpaBOM OJIOKyBaTH
JTUCKpUMIHALIWHI aTOPUTMH B AEPKaBHUX PEECTpax.

3. Hugposuii pieenv: Oemepminyemuvcsa OpMYSAHHAM AN2OPUMMIUHOT
nio3gimuocmi uepes:

A) Po3mexyBaHHS JaHUX: KOJIM BIIPOBAKY€EThCS 3aKOHOaBYa 3a00pOHa
BUKOPHCTOBYBaTH JaHi, 3i0paHi ans OOOpPOHHUX Wineil (HampuKIian,
nepeMilieHHs 0cid yepe3 Gyoknoct abo peectp «O0epir»), Iist LUBIIEHOTO
aIMIHICTPYBaHHS YM KOMEPIIii.

B) IpaBo Ha «mmdpoBe 3a0yTTs»: Ko xkuremi-wieHn T[T (rpoMaisHy,
1HO3EeMIIi TPOMAJISTHH, anaTpuad, ODKCHIN TOIIO) MOBHHHI OTPUMATH MPaBO
BAMAaraTé BUJAJCHHS HAJIMIOKOBOI iH(popMarii, 3i0paHoi nep:kaBoi B
TIepioJ] BOEHHOTO CTaHy, SIKIO BOHA OiNbIlle HE € KPUTHYHOIO IS OE3eKH.

4. Cyoosuii ma 2pomaocvKuii KOHMPOIb 34 BIOHOBNIEHHAM HPO30POCHL
VIPABIIHCHKOI OIANIbHOCHI Yepes:

A) CroemianizoBaHuii po3IIIs CKapr: KOJH CTBOPIOETHCS CIIPOIIECHA
npoleaypa OCKapXKEHHsI Jid Biajad, BYMHEHWX IMIiJ| 4Yac BiiiHH, 11100
IPOMa/ISTHM MOTJIM BIITHOBHUTH MOPYILIEHI MaifHOBI YM TPY/IOBI IpaBa.

b) Biakpuri aani (Transparency): Koiu BiJIHOBJIIOETbCS [TOBEPHEHHS 10
NpakTUKH MyOsikamii NpakTHYHO Bech O00CAr pillleHb MiICLEBOi Ta
LIEHTPAJIFHOI BIaIH, JOCTYII 10 KX OyB 0OMEXEeHUH 3 MipKyBaHb OC3IEKH.

5. Misicnapoonuii 3ano6iscHux, wo 6a3yemscsi Ha OisibHOCTI 8i0N0GIOHUX
MIJCHAPOOHUX THCMUMYYitl uepes.:

A) Mouitopuar €C: KOJIM CTBOPIOETBCSI TpsMa TNPHB'SI3Ka TEMIIIB
eBpoiHTerpanii Ta (iHaHCOBOT JOMMOMOTH IO BiJJHOBJICHHS OpTraHi3amiiHuX i
MIPAaBOBUX CTAH/IAPTIB JEMOKPATHYHOTO YIPABIIiHHS Ta CBOOOAH CIIOBA.
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OTKe, TOMOBHUM 3aroOKHHKOM HaBENEHWX HACTAHOB Ha BIAIOBIIHMX
PiBHSAX B KOHTEKCTyallizallii peaizariii Tpiaau «IOIIHHa) — «MYHIIUITaTbHA
JOAWHAY — «KOHCTHUTYIIIIHA JIFOJIHAY», BUCTYIIA€ TIEPeXil BiJ «yIpaBIiHHS
Haka3aMmu» 10 ynpaseninua uepes oianoe, ne TI' Mae mpaBo BETO HA PIillIEHHS,
110 3a4iMaroTh 11 )KUTTEMISIIBHICTD.

BaxmmBUM acmeKTOM TPOAYKTHBHOCTI 1 BaKJIMBOCTI YIPaBIIiHCHKOL
Tpiafy «IIOMHA» — «MYHIIUIANIbHA JIIOJHHA» — «KOHCTUTYIIHHA JIIOJUHA
BUCTYIIA€ aHaNi3 il MKHApOJIHUX MapTHEpIiB YKpaiHH, sIKUHA CBIYUTH IPO
Te, IIJ0 MOHITOPUHI' PU3HKIB 100 1i OPYIICHHS B JIepKaBi, CTaB 4YaCTHHOIO
LIMPLIOTO IPOLECY EBPOIHTErpaii, Jie 3aXUCT MpaB JIOAWHU € HE MPOCTO
I'yMaHITapHUM INUTAHHAM, a YMO80I0 8udcusants ma ecmyny oo €C.

Jlo OCHOBHMX MeXaHi3MiB Ta ()OKyCiB MOHITOPHHIY MOJKHa BiITHECTH
HACTYTIHI:

1. Monimopune y medcax nepecogopie npo ecmyn oo €C, wo
peanizyemucs uepes:

A) Kmactep «Ocnom» (Chapters 23 & 24) Mertomomnorii po3miupeHHs
€apomneiicekoro Corozy 2020 poky?’ : 0Tke, IHTaHHSA BEPXOBEHCTBA IIPaBa Ta
(yHIaMEHTaNbHUX CBOOOX € IEHTPAILHUMH — IIPH IbOMY, XKOAEH PO3Ii
NIeperoBopiB HE MOXKe OYTH 3aKpUTHH, TOKU He Oy yTh BUKOHAHI OEHYMapKU
I0/I0 3aXUCTY MPAaB JIIOAUHH.

b) Tinbosi 3BiTH (Shadow Reports): came rpoMajasiHCbKe CYyCIIBCTBO
(#ioro JOKaJibHI IHCTUTYLIHHI CTPYKTYpH) 32 MIATPUMKH MApTHEPIB TOTYE
IbTEPHATHBHI 3BiTH, 5IKi €BPOKOMICisSi BAKOPUCTOBYE JJIsl OLIHKH PEaIbHOTO
nporpecy (HarpuKiaz, OliHKa BUKOHaHHS JlOpO’KHBOI KapTH BEPXOBCHCTBA
mpaBa).

2. Konmpons Paodu €sponu ma ii Beneyiticokoi komicii uepe3:

A) Memoparaym Pamu €Bpornn nipo mpaBo3aXxHCHI acleKTH JUII MUPY B
Vkpaini (2025 p.)*® :Komicap Pamm €ppomm 3 mpas mromuHM Maiikn
O'®naepTi y 3BiTi 2025 poKy HaroxocwB, MO OyAb-IKi OOMEXEHHS IMPaB y
Mexax MoOimi3alii Ta BOEHHOTO CTaHy MalTh OyTH «CYBOpO OOyMOBJIEHI
oTpedamMu CUTYarii.

b) Ekcnepruza MoOimizaiiifHOro 3akoHOIABCTBA: came BeHeriiicbka
komicist Pagu €Bpornu Ha/lae BUCHOBKH 1110/I0 AJIbTEPHATHBHOT (HEBIHCHKOBOT)
cy)kOM Ta TpaB CYMIIIHHHUX OO0’€KTiB, HAroJOIIYIOYM Ha HEOOXiTHOCTI
NOTpUMaHHA OajaHCy MK OOOB’S3KOM 3axHCTy MAEp)KaBM Ta IpaBaMu
JIFO/TNHH.

» Enhancing the accession process — A credible EU perspective for the Western Balkans.
COM (February 5, 2020) 57 final. EUR-Lex.

3 MemopaHIyM Mpo MpaBO3aXMCHi aCeKTH 11 MUpy B Ykpaini (23 uepsus 2025 p.). Pana
€sporm. URL: https://rm.coe.int/-/1680b6ce0f
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B) Bukonanns pimens €CIUI: Komiter winictpie Pagum €Bponu
MPOAOBKY€E 3OIHCHIOBATH MOHITOPUHT BHKOHAaHHS YKpaiHOIO pillleHb
€BpoIeiicEKOTO Cyny 3 TpaB JIIOAMHH, [0 € MeXaHi3MOM 3amoOiraHas
CHCTEMHHUM MOPYIICHHAM y Mail0yTHbOMY.

3. IInan pift «CrilikicTp, BigHoBmenus ta Pexonctpyxmisy (2023-2026
poxn) Pagu €epomn’! wepes:

A) Paga €Bponu peaiizye NpoeKTH 3 TapMOHi3allii FOPUITYHUX PAMOK IS
BETEepaHiB, BIHCHKOBOCIYKOOBIIB Ta IXHIX poOAauH, MO0 3amolirTu
MOPYIIEHHAM TXHIX IIpaB IiJ] Yac Ta Mmicis BifHM.

4. [Tonepedorcenns «HaOMIpHOT yeumpanizayiiy yepes:

A) MixxHapoHi aHaJIITHYHI HEeHTpH Ta iHCTUTY LT €C nonepepkaroTh po
PHU3HMKH HaJMIpHOT KOHIEHTpALIIT BJIali HABKOJIO MPE3UICHTCHKOI BEpPTHUKAIL
Ta 3aKIMKAlOTh 1O 30epeXCeHHS IUTIopali3My B MapiaMeHTI HaBiTh 3a
HEMOXIIUBOCTI IIPOBEICHHS BHOOPIB ITiJ] Yac BiHU.

KirouoBUM BHCHOBKOM TYT BHCTYIA€ PO3YMIHHS TOTO, IO MIKHAPOAHI
MTapTHEPY BUKOPHUCTOBYIOTH IPUHIUIT «pe(opMu B OOMIH Ha MIATPUMKY», IO
MPAaKTHYHO POOUTH HEMOXJIMBHM HETIOMITHHH BiJKaT 10 aBTOPHTapHHUX
MIPAaKTHK, OCKUIBKH OyIb-fKe€ CyTTEBE IOPYLICHHS IpaB JIOJUHA MOXE
MIPU3BECTH JI0 3YIHHKHU Ipoliecy Berymy o €C Ta ckopoueHHs GiHaHCcOBOT
JIOIIOMOTH.

BUCHOBKHU

Ha ocHOBI y3araibHEHHsI BUKJIJICHOTO BUIIE, MOXHA JAINTH HACTYIHHX
BHCHOBKIB:

—  ¢QenomeHonorii  «IOIMHA»,  KKOHCTHUTYLIHHA  JIIOAMHA»  Ta
«MyHIIMNAIbHA ~ JIFOAWHA»  3HAXOMATHCS MDK  COOO0 Yy  TICHOMY
¢inocohcrkOMy, OHTOJOTIYHO-IOTIYHOMY, TEOPETHKO-IOKTPHHAIHHOMY Ta
IHCTHTYLIHHO-1HTErpaliifHOMy 3B’S3Ky Ta B3a€MOIil, IO JEMOHCTpPY€E iX
CYTTE€BUIl OpraHIYHUH BIUIMB OJHY Ha IHIIy Ta MOXIMBICTH BHCTYIATH
e(EKTUBHUMH HayKOBO-TIPAKTUYHHMHU KOHIIENTAMH, IO 3[aTHI BHCTYIATH
aKCIOJIOTIYHHMHU, MPEe3CHTATHBHUMU, iIeHTH KA FHIMHA Ta
(YHKIIOHAJIBHUMH  CKJIAJIOBUMH €JIEeMEHTaMH JIEMOKPaTHYHOI MpaBOBOL
JICPIKABHOCTI, IO  BOJIOJIIOTH TMOTEHIIHHUMH  MOMJIMBOCTSAMHU ISt
MOJIaJIBLIOT0 PO3BUTKY 1 BIOCKOHAJICHHS — @ II€, CBOEIO YEProl0, aKTyalli3ye i
KOHTEKCTYalli3y€e HOAabIIi JOCTIIKEHHS MPOopiTbHUX (PeHOMEHOIIOT

— YOpaBliHCbKA Tpiafa <JIIOJIMHA» — «MYHIHUIAIbHA JIIOJAWHA» —
«KOHCTHTYIiHHA JTIOAUHA» (OPMY€ CTpATETiuHy YIPaBIiHCHKY Mapagurmy,
IO JIETEPMIHY€ pealli3allilo r'yMaHITapHO-TYMaHICTHYHHUX €JIEMEHTIB, 1o ii

3 Tnan niit Pagn €Bporm 1 Ykpaiau «CTiiikicTh, BIIHOBICHHS Ta BinOynoBa» Ha 2023—
2026 poku: 3atBepmkeHuit 14 rpyans 2022 poxy Komiterom wminictpiB Pagu €Bpomm. URL:
https://rm.coe.int/action-plan-ukraine-2023-2026-ukr/1680aa8282
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CKJIAAl0Th,  SIK  CTpaTeriyHO-NapaJuIMaJbHHUIl  HampsM  PO3BUTKY
JEeMOKPAaTHYIHOTO CYCITiIbCTBA 1 Iep>KaBH B yMOBaX Ito0aiizarii;

— YVOpaBIiHChKA Tpiafa «IIOAWHA» — «MYyHIOHWIATbHA JIOAWHAY —
«KOHCTHTYIIHHA JIIOMUHA» (OPMYE CTpATETiuHy YIPaBIiHCHEKY Mapaaurmy,
10 BOJIOJIIE YHIBEpCANEHUM XapaKTepoM, 00 € e(heKTHBHO 3aCTOCOBHOIO JIJIS
fi ONTHMAaJBHOrO 1 MPOAYKTUBHOTO BHKOPHCTaHHA B OpIMHAPHUX Ta
eKCTPaOpANHAPHUX YMOBAX ICHYBaHH 1 ()YHKI[IOHYBaHHS JI€PKAaBHOCTI;

— B mpoueci (popMyBaHHS, PO3BUTKY 1 BIOCKOHAJICHHS YIPaBIiHCHKOT
Tpiafy «JIIOIMHAY) — «MYHIIUINAIbHA JIIOJNHA) — KKOHCTUTYLIHHA JIFOIUHAY,
a TakoX ii MPaKTUYHOI peati3alii, cTpaTeriyHy pojb Bifirpac mpaBOTBOpYa
JOSUIBHICTH Y BUIJILAI BiJIMTOBITHUX ¢bopM  HOPMOTBOpEHHS
/HOPMOTIPOEKTYBAHHS, EKCIEPTH3a, HOPMOTBOpYicTh/ (TOOTO, Ha piBHI
OpraHiB 3aKOHOJABYOi Ta BHKOHABYOI BIAJIH, a TAKOX Ha PIBHI JIOKAJIBbHOT
HOPMOTBOPYOCTi, IO 3OIHCHIOETBCS 3 OOKy OpraHiB  MICIICBOTO
CaMOBpSIyBaHHA), — IO MOXXe OYyTH imeHTH(]iKOBaHA SK IPaBOTBOpYA
JISUTBHICT OpTaHiB MyOJIIYHOT BIAAH MO CYNPOBOKEHHIO, 3a0e3MeUeHHI0 1
pearmizamii TpaB JIOOUHH, iX OXOpPOHi, 3aXHCTy i TapaHTyBaHHIO dYepe3
PO3pOOKY MPOEKTIB BIATIOBIAHMX 1 HaJIe)KHUX HOPMATHBHO-TIPAaBOBHUX aKTiB,
IO MICTSATh HE TUIBKM pEIJaMEeHTallil0 Ta BPEryJIOBaHHS aKTyaJIbHHX
coLialibHUX BIMHOCHH, alle ¥ TEpCHeKTHBHUX, SKI JeTepMiHOBaHI
OopAMHApHUMH  (MOBCSAKAGHHMMH) 1  ©KCTPAOpPIWMHAPHHUMHU  yMOBaMH
(YHKIIOHYBaHHS JIep>KaBHOCTI, 30KpeMa yMOBaMU BOEHHOT'O CTaHy UM BiliHH.

AHOTALIS

CrarTsl npUCBsIUEHA JOCITI/DKEHHIO YIIPABIIHCHKOI TPiagy «IIOJUHA) —
«MYHIIMIIANIBHA JIIO/IMHA» — «KOHCTHUTYLIHA JIIOMUHA» Ta 11 peasizauii sk
CTpaTeriyHo-napajurMaJbHOr0  HalpsMy  PO3BHTKY  IPaBOTBOPYOCTI
JEMOKPAaTUIHOI IepKaBH B YMOBaX TI00ai3arii.

AHAN3YyIOYH pOJNb Ta 3HAYCHHS YIPABIIHCBKOI Tpiamum "mrommHA" —
"MyHIOUOampHa JroAWHA" — "KOHCTUTYLiHAa IogwHa" B yMOBax
JI€MOKpAaTUYHOI IIPAaBOBOI JEPXKABHOCTI, PO3IIISLNAI0OYN  ICTOPUKO-NIPABOBI
acriekTH ii popMyBaHHs, TOCITIHKYIOUH HAYKOBI Ta IPAKCEOJIOTI4HI aclieKTH
pPO3YMIiHHS Ta BHU3HAUEHHS XapaKTEPOJIOTIYHHUX OCOOJMBOCTEH IOHATH
"mronuHa", "KOHCTHTyHiWHA JroguHa" Ta "MyHIIMOAIbHA JIOgUHA",
MPOBO/ISYM MOPIBHSIbHY XapaKTEPUCTUKY €IEMEHTHOTO CKiaxy npodiibHOT
MakpoheHOMeHoJIorii — TepMiHiB "mroanHa", "KOHCTUTYIiIHA moauHA" Ta
"MyHIIUIaTbHA JTIOAUHA", a TAKOXK PO3TJISAAal0YH BIUTHB BOEHHOTO CTaHy Ha
¢yHKIIOHYBaHHS Tpo(LIBHOI  yNpaBIIHCBKOI Tpiaxd B  KOHTEKCTI
(opMyBaHHS MUITapHOIO MYHIIMIIAII3MY Ta HOro BifoOpakeHHS B
NPaBOTBOPYill  JisIbHOCTI Yy  KOHTEKcTyamizaumii  (heHOMEeHOJoTii
3arajbHOJICP)KABHOT Ta JIOKAJIBHOI MPABOTBOPYOi MisUIBHOCTI, aBTOPH
NPUAIUIM 10 HAcTYIHMX BHCHOBKIB: a) (DEHOMEHOJIOTIi <«JIF0JIUHAY,
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«KOHCTHTYILIHHA JIIOAWHA» Ta «MyHIOWIAIbHA JIIOANHA» 3HAXOMATHCS MIX
co00r0 y TicHOMY (}iI0cOPCHKOMY, OHTOJIOTIYHO-JIOTIYHOMY, TEOPETHUKO-
JOKTPHHAIBHOMY Ta IHCTUTYIIHO-1HTErpaifHOMY 3B’ 3Ky Ta B3a€MOIIi, IO
JNEeMOHCTPY€E IX CYTTEBHU OpPTaHIYHWI BIUIMB OJHY Ha iHIIY Ta MOXKIIMBICTBH
BUCTYNAaTH €(PEKTUBHUMH HAYKOBO-NPAKTUYHUMHU KOHIIENTAaMH, IO 3[aTHI
BHCTYIIaTH AaKCIOJNOTIYHMMH, TpPE3CHTATHBHUMHY, iNeHTH(]IKamiiHUMH Ta
(YHKIIOHAJBPHUMH CKJIAJIOBUMH €JIEMEHTaMH JIEMOKPaTHYHOI MpaBOBOL
JICPKaBHOCTI, 110  BOJIOJIIOTH TMOTEHUIHHMUMHU  MOXIIMBOCTSAMH IS
MOJIaJIBIIIOTO PO3BUTKY 1 BIOCKOHAJICHHS — @ II€, CBOEIO YEProl0, aKTyalli3ye i
KOHTEKCTYyaJi3y€e MOAANbIIl JOCTIDKEHHS NpOoUIbHUX (EHOMEHOJIOTIH, B
NepeBaYKHOMY CTYIIEHI BKJIIOYAIOYM W JOCIHIKEHHS B cdepl mpaBoTBOPUOT
JISTIBHOCTI OpraHiB MyOJiYHOI Bilaau JepkaBu; 0) ynpaBiiHChKa Tpiana
«JTFOIMHAY — «MYHIIUITAIBHA JTIOJJMHA» — KOHCTHUTYLIIHA JIToanHa» Gopmye
CTpaTeridydy YHpPaBIIHCBKY MapajWrMy, IO JETePMIHyE pealizamito
I'YMaHITapHO-TYMaHICTHYHUX €JIEMEHTIB, 10 ii CKJIafaloTh, K CTPATETiYHO-
napajurMagbHAN HAIIPSM PO3BUTKY AEMOKPATHYHOTO CYCIILIECTBA 1 IEP)KaBU
B yMoOBax TioOamizamii, BKIOYalOYd ¥ CKIAgHY 1 CyHEepewInBY
(heHOMEHOJIOTiI0 MPaBOTBOPYOI AISUTFHOCTI; B) HaBeJeHa MpodiabHA Tpiaga
(dbopMye cTpaTeriuHy yIpaBIiHCHKY MapagurMy, 1o BOJIOIE YHIBEPCAIbHUM
xapaktepoMm, 00 € e(EeKTHBHO 3aCTOCOBHOK s ii ONTHMAJBHOTO 1
MIPOJYKTUBHOTO BUKOPUCTAHHS B OPJMHAPHHUX Ta €KCTPAOPIUHAPHUX yMOBAX
iCHyBaHHSl 1 (YHKIIOHYBaHHs JIEpKaBHOCTI; T) B mpoueci (popMyBaHHS,
PO3BUTKY 1 BIOCKOHAJCHHS YNpPaBIIHCHKOI TpiagM «IIOJUHA» —
«MYHIIMITAIBHA JIIOJMHA» — «KOHCTHTYLIHHA JIOJWHA», a TakoX i
MIPAaKTUYIHOI peai3allii, came IpaBoTBOpYA HisUTBHICTH BiAIrpae CTpaTeridHy
OB Y BUMIIALI BIIMOBITHUX ()OPM HOPMOTBOPECHHS /HOPMOIIPOEKTYBAHHS,
eKCIepTH3a, HOPMOTBOPUICTH/ (TOOTO, Ha PiBHI OpraHiB 3aKOHOJAaBUOi Ta
BUKOHABYOI BIIAJM JIepXKaBH, a TAKOX Ha PiBHI JIOKAIEHOI HOPMOTBOPYOCTI,
10 3IIHCHIOETHCS 3 OOKY OpraHiB MIiCIIEBOTO CaMOBPSIIyBaHH:), — IO MOXE
Oytu ineHTH(iKOBaHa SIK IPABOTBOPYA JiSUIBHICTH OPraHiB MyOJIi4HOI BIa u
0 CYIPOBODKEHHIO, 3a0€3MEUCHHIO 1 peai3allil mpas JIFOHHU, iX OXOPOHI,
3aXHCTY 1 TapaHTYyBaHHIO Yyepe3 pO3pOOKy MPOEKTIB BIAMOBIAHUX 1 HAJIE)KHUX
HOPMAaTHBHO-IIPABOBUX aKTiB, 1[0 MICTATh HE TUIBKM perjaMeHTalliio Ta
BPETYJIIOBAHHS aKTyaJIbHUX COIIaIbHUX BITHOCHH, ajie i MePCICKTUBHUX, SIKI
JNeTepMiHOBaHI OPAWHAPHUMH (TTOBCSIKACHHUMH) 1 €KCTPaopIMHAPHUMHU
yMOBaMH (DyHKI[IOHYBaHHS JIep>KaBHOCTI, 30KpeMa yMOBaMH BOEHHOTO CTaHy
4H BiifHU.

KirouoBi cnoBa: ynpaBiiHCBKa Tpiajga <«IOAMHA» — «MyHIOWIAJIbHA
JIFOJINHA» — «KOHCTUTYIII}HA JIIOAANHAY», YIIPABIIHChKA MapaJNrMa «JII0HHA»
— «MyHIIMIIQJIBHA JIIOIMHA» — «KOHCTUTYLIWHA JIIOAWHa», MicleBe
CaMOBpS/IyBaHHA, TIpaBa JIIOAWHHW, TIPaBOTBOpPYA MisIIBHICTE OpPTaHiB
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myOJIiYHOT BJaaW, MPaBOTBOpYA MisUIBHICTH OpraHiB MyOJiyHOI BIaaW B
YMOBax OpJHUHAPHOTO i eKCTPaOPIMHAPHOTO (DYHKIIIOHYBAaHHS IEPKABHOCTI.
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MPABOTBOPYA JISAJBHICTh YKPATHA
B YMOBAX KPU31 MIDKHAPO/THO-ITIPABOBUX 'APAHTIIM:
3AXHUCT ITPAB JIIOJJWUHU, BOEHHI 3JIOYUNHHN
TA KOMIIEHCAIIAHI MEXAHI3MH

SApmaki B. X.

BCTYII

CyuacHuit erart PO3BUTKY MDKHApOIHOTO MIPaBOTIOPSIIKY
XapaKTepu3yeThCsi  MOTJMONEHHSAM  KPH3M  TPaJULIHHMX  MEXaHi3MiB
rapaHTyBaHHSI MUpY, O€3MeKH Ta 3aXUCTy npaB JroauHu. [loaii ocraHHBOTO
JECATHIITTS, @ OCOOJNMBO MOBHOMAcCIITaOHa 30poiiHa arpecisi pociiicbkol
denepanii mpotH YKpaiHH, NPOJCMOHCTPYBalH OOMEXKCHICTh HasBHHUX
MDKHApOJHO-TIPaBOBUX IHCTPYMEHTIB pearyBaHHs Ha CEpHO3HI NOPYILIEHHS
ocHoBomonoxHuX npuHIMmiB Craryty Opranizauii O0’eqnanux Hamii,
HOPM MIKHApOAHOTO T'yMaHITapHOTO IpaBa Ta MIDXHAPOIHOTO IIpaBa MpaB
monuad. PopManbHa HAsBHICTh PO3TATYKEHOI CHCTEMHM MIKHAPOITHUX
IHCTHTYHIH 1 Tpomexyp HE 3aBXIW TapaHTye e(QeKTHBHUI pe3yibTaT.
30Kkpema, BOHa He 3a0e3Iedye CBOEYaCHOTO IIPUITUHEHHS arpecii, epeKTHBHE
MPUTATHEHHS BHHHUX OCi0 1O BIiAMOBINANBHOCTI, HAJCKHUH 3aXWCT
LUBUILHOTO HACEJICHHS Ta IOBHE BiJHOBJICHHS OPYILIECHHX MPaB MOTEPILINX.

3a Takux 00CTaBMH 0COOJIMBOIO 3HAUEHHS HA0YBa€ BHYTPILIHbOIEPKaBHA
NPaBOTBOpYA JISUIBHICTh SK IHCTPYMEHT OIEpPAaTUBHOTO pearyBaHHS Ha
Oe3rpere/eHTHI BUKIMKA BOEHHOTO 4acy. J{ns YkpaiHu mnpaBoTBOpHICTbH
CcTaja He JiMIe 3aco00M MOTOYHOTO HOPMATHUBHOIO 3a0e3NeueHHs
(GYHKI[IOHYBaHHSI Jiep)KaBM B YMOBaX BOEHHOTO CTaHy, a # 3aco0oMm
cTparteriyHoi ajganranii HaI[iOHaJbHOI IPABOBOI CHCTEMH 10 HOBHX pealtiit
Oesrmekn, OOOpPOHH, 3aXUCTy JIOJUHH Ta IICISIBOEHHOTO BiTHOBJICHHS.
VneThes Ipo OHOBIIEHHS 3aKOHOJABCTBA y chepax HAIIOHANBHOI Ge3reKy,
KPUMiHaJIbHOI IOCTHIII, JOKYMEHTYBaHHS BO€HHUX 3JIOYMHIB, COLIAJILHOTO
3aXHUCTy IOCTPAXKIANNX OcCid, CTAaTyCy BHYTPINIHBO IEPEMIlIeHUX Oci0,
BIIIKOAYBaHHS 30WTKIB, a TaKOX TapMOHi3alii HAI[iOHAJTEHOTO IpaBa 3
€BPONEHCHKUMHE Ta MiXKHAPOIHAMH CTaHIapTaMH ' .

30poitHa  arpecis  mpoTHm  YKpaiHM  aKTyalmizyBaJla  IHTaHHS
CITIBBITHOIIEHHS MDKHAPOJHHMX 1 HAIIOHATBHUX MEXaHi3MiB 3aXHCTy TpaB
moauHu. B ymoBax BiWHHM Aep)kaBa 3MyII€Ha OJHOYACHO 3a0e3medyBaTu
000poHYy Ta JOTpUMaHHS (GyHIAMEHTAIBHUX TMpaB i cBOOOI, 30epiraroun

! ITpo 3abe3neueHHs TpaB i cBOOO BHYTPINIHLO MepeMilieHnx ocib : 3akoH YKpaiHu Bix
20.10.2014 Ne 1706-VIIL.
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OamaHc Mik moTpebamMu Oe3NeKd Ta BHUMOTaMH BEPXOBEHCTBa mpaBa. Sk
CIIYIIHO 3a3HAYA€THhCA y CyJacHill JOKTPHHI, HAaBITh 34 HAJI3BUYAHUX YMOB
JepkaBa HE 3BUIBHSAETBCA Bi O0OOB’SA3Ky JOTPUMYBATHCS IPHHIHUIIB
3aKOHHOCTI, TIPOTIOPIIIHHOCTI Ta HEAWCKpPHUMIHAII TpH OOMEXeHHI MpaB
momuan’. CaMe TOMy YKpaiHChKa IIPaBOTBOPYICTH BOEHHOTO MEPiOmy
CTAaHOBUTHh 3HAYHMH HAYKOBHH IHTepec SK TpHUKIaL (QYyHKIIOHYBaHHS
JIEMOKpaTHYHOI IIPAaBOBOi CHCTEMH Y 1epio]] 30pOifHOT0 KOHQIIIKTY.

OxpemMHM HanpsIMOM Cy4acHOI MPaBOTBOPYOi IiSUIBHOCTI € ()OPMyBaHHS
HOPMAaTHBHOI OCHOBH NPUTATHEHHS /10 BIANOBIJAIILHOCTI 32 BOEHHI 3JI0YUHH,
3JI0YMHH MPOTHU JIIOASHOCTI Ta 3104yMH arpecii. [IpakThka ocTaHHIX POKiB
3acBiIYMIa HEOOXIJHICTh yIOCKOHAICHHS KPHUMiHAJbHOTO 3aKOHOJABCTBA,
mporenyp 30upaHHs T0Ka3iB, MEXaHi3MiB MIXKHAPOTHOTO CIIIBPOOITHUIITBA Ta
iMImIeMeHTanii  mojoxeHb — Pumchkoro  craryty  MiKHapOJHOTO
KpUMIHAJBHOTO  Ccydy. BomHowac  e(eKTHBHICT  MDKHApPOIHOTO
KPUMIHAJIBHOTO TPABOCYAIS 3HAYHOIO MIpOI0 3aJeKHUTh BiJ 3MaTHOCTI
HaliOHAIBHOI IIPAaBOBOI CHCTEMH 3a0€3NEUMTH HAJEKHE JOKYMECHTYBaHHS
3MI0YMHIB, TPOIECYyalbHUA CYNPOBiJ TPOBA[KEHb 1 B3aEMOMTII0 3
MDKHAPOJIHUMHU 1HCTUTYIISIMHU.

He MeHII BakIMBHM € THTAaHHS CTBOPEHHS MI€BUX KOMIIEHCALiHHUX
MEXaHI3MIB Ui JepKaBH Ta OCi0, sSKi MOCTpaKAald BHACTIMOK arpecii.
Krnacuuni Mozeni MDKIECpKaBHHMX —pemapaniii  y Cyd4acHHX yMOBax
BUSIBIISIIOTBCSL  HEJIOCTAaTHIMM, IO 3YMOBJIOE IOLUIYK HOBHX IIPaBOBHX
KOHCTPYKIIIH: MIKHAPOIHUX peectpiB 30UTKIB, CremiaabHUX
KOMITCHCAIIHHUX (POH/IIB, BUKOPHCTAHHS 3aMOPOKCHHX aKTHBIB JIE€pXKaBU-
arpecopa, HaliOHAJBHHUX HpoueAyp ¢ikcamii Ta BiIIIKOIYBaHHS IIKOAH. Y
IIbOMY KOHTEKCTI YKpaiHa (akTHYHO BHCTYNAa€ BHUCTYNAE AKTUBHUM
cy06’ekToM (opMyBaHHS HOBOI MDXHAPOIHOI MPAaKTUKHA KOMIICHCAI[ITHOTO
TIpaBa, sika Ha/laJli MOXKe HaOyTH YHIBEpCaIbHOTO 3HAYEHHS.

HaykoBuii iHTepec CTaHOBHTb KOMIIIEKCHE OCMUCIICHHS HMPaBOTBOPYOI
JisIbHOCTI YKpaiHU He JIMIIE K BHYTPILIHBOTO 3aKOHOAABYOTO IpOLEcy, a
K CKJIaJ0BOi mmmpuIoi TpaHcdopmaiii MIKHAPOAHOTO NPABOHOPSIKY B
yMOBax KpHM3M ICHYIOYMX rapaHTtiii Oe3mekd. AHali3 yKpaiHChKOT
MPaBOTBOPYOi MPAKTUKU CBIAYMTH, IO 32 YMOB Hee(DEKTHBHOCTI OKPEMHUX
MDXKHAPOJHHUX MEXaHI3MIB CaMe HalllOHAJbHA MMPaBOTBOPYICTh 3/1aTHA CTATH
pyUIiEM pPO3BUTKY HOBHUX IOPHIMYHHX IHCTHTYTIB — BiI HPOUEAYp
JOKYMEHTYBaHHsI BOEHHHX 3JIOYHHIB O Mojejell KOMIIeHcalii IIKOAM Ta
ajanranii cTaHAapTiB 3aXKMCTy IPaB JIOJUHH JI0 YMOB BilHH.

2 Igetkosa 0. B. Peanizauis npasa B uudposiii ta iHopMaLiiiHiii 1epkaBi: BUKIMKH i
MEPCIEKTHBU Uil YKpaiHH B yMOBaX HaJ3BHYAfHOIO MPABOBOTO PEXUMY Ta €BPOIHTETrparlii.
Ansmanax npasa. 2025. Bumn. 16. C. 155.
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OTxe, TOCIIHKeHHS TPaBOTBOPYOL MisUTBHOCTI YKpaiHH B yMOBaxX KpH3H
MDKHApOIHO-TIPABOBUX TapaHTii Mae He JHIIe HalloHalBHe, a H
3arajJbHOTEOPETHYHE T4 MDKHAPOIHO-TPAKTUYHE 3HAYCHHs. BOHO 103BOIISIE
MIEPEOCMHUCIIUTH  pPOJIb  JIepKaBH y 3a0e3ledeHHi TMpaB  JIIOIWHH,
BiNOBIJAIILHOCTI 32 MKHAPOIHI 3JI0YWHU Ta BiTHOBJICHHI CIIPaBEIIMBOCTI B
YMOBAaxX CydacHHX 30pOHHIX KOH(MIIKTIB.

1. Kpu3a MikHapoJHO-IPAaBOBHUX rapaHTiii Ta HOBA POJIb
HAIliOHAJbLHOI NPaBOTBOPYOCTi

CTaHOBIICHHS Cy4acHOI CUCTEMH MIXXHApOIHO-IIPABOBHUX TapaHTiii MHDY,
Oe3IeKH Ta 3aXUCTy MpaB JIOJUHU € PE3yJIbTATOM TPUBAJIOTO iCTOPHYHOTO
PO3BUTKY MDKHApOAHMX BIJHOCHMH, y MeXaxX SKOro MDKHapoIHe
CHIBTOBAPHCTBO IIOCTYMOBO MEPEXOAWIO BiJ KOHLEMIIi HEOOMEXEHOTOo
JIepKaBHOTO  CYBEpEHITeTy OO0 BH3HAHHSI HEOOXIZHOCTI  3araibHO-
00O0B’S3KOBHX TPaBWI CHIBICHYBaHHS JepxaB. [lepBHHHI eleMeHTH
MDKHapOJHO-TIPABOBOTO PETyJIIOBaHHS iCHYBalHM II€ B aHTWYHHUH Hepion Ta
CepeHbOBIUYI, OTHAK BOHM MaJlM JIOKAIBHUH, (hparMeHTapHUH XapakTep i He
CTBOPIOBAJIM yHIBEpCaJIbHOI CHCTEMH TapaHTii Mupy. BimHOocMHE Mix
JepKaBaMH  3HAYHOKO  MIpOK0  BHM3HAUaJUCAd  BIMICHKOBOIO  CHIIOIO,
JUHACTUYHUMHM IHTEPECaMH Ta MOJITUKOI TUMYACOBHX COIO3iB.

BaxnuBHM eTanom po3BHTKY MIKHApPOJHOTO ITPABOMOPSIKY TPAJHLIIHO
BBa)KAEThCS yKIaJeHHs BecTdanbchkoro Mupy, MO 3aKiIajo MiJBaJHHU
KJIAaCMYHOI MOJIENIi CyBepeHHOT nepxkaBu. Bectdanbcbka cucreMa 3akpimuia
MIPUHIUI TEPUTOPIaJIbBHOTO CYBEpEHITETY, IOPUIMYHOI PIBHOCTI JepkaB Ta
HEBTPYYaHHS y BHYTPIIIHI ClipaBH. X04a Il MOJIeNIb HE CTBOpPHJIAa MEXaHI3MiB
KOJICKTHBHOI O€3IeKH y CyJacHOMY PO3YMiHHI, caMe BOHA 3alouyaTKyBaiia
MDKHapOJHE IPaBO SIK CHCTEMY NPaBWJI B3a€EMOJIi MOJITUYHO HE3AJIEKHUX
cy0’eKTiB’.

Hporsarom XVIII-XIX cromiTe MDKHApOJHE TPAaBO PO3BHUBAIOCS
MePeBaYKHO SIK MPaBO JUIUIOMATHYHHMX BiJHOCHH, MOPEIUIABCTBA, BEICHHS
BIHHM Ta YKJIQJIEHHS JOrOBOPIB. 3pOCTaHHS KUIBKOCTI MIDKHApOIHHX
KOHTAaKTiB, PO3BUTOK TOPTIBJI Ta KOJIOHIAJIbHA KOHKYPCHIIiS CTUMYJIFOBAIU
moTpedy B OUIBIN MepeadauyBaHOMY MPABOBOMY CEPeIOBHUII. Y Iieil mepios
BUHHKAIOTh MEPII MI>KHAPOIHI OpraHizauii (yHKIIOHAJIBHOTO TUITY, 30KpeMa
MDKHapOIHI KOMICii 3 MUTaHp CYZHOIUIABCTBA Ta 3B’S3KY, a TAKOX IEpPIIi
cnpobu xoaudikarii ryMaHiTapHUX MPABUJI BEJCHHS BiHHH.

OcobnuBe 3HayeHHs Uil (GOpMyBaHHS  MaiOyTHBOI  cHCTEMH
MDKHapOJHO-TIPABOBUX TapaHTii Mano npuiHaTTs Ilepmoi JKeHeBchkoi
KOHBEHIII{, ska 3aloYaTKyBaJla CydyacHE MDKHApOIHE T'yMaHITapHEe IpaBo.
JIOKyMEeHT 3aKpinMB NPUHLIUI HEWTPaIbHOCTI MEIUYHOTrO IEPCOHAIy,

3 Shaw M. International Law. 9th ed. Cambridge : Cambridge University Press, 2021. P. 25-31.
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3aXMCTy TIOpPaHEHHWX BIHCHKOBOCIY>KOOBIIIB Ta TYMAaHHOTO CTaBJIECHHS [0
xepTB BiliHH. CaMe 3 I[bOT0 Yacy MpaBo BilfHH IMOYKWHAE TPaHCHOPMYBATHCS
3 IHCTpYMEHTa JETiTHMAIlil CHIM Yy MeXaHi3M OOMEXEHHsS MKOPCTOKOCTI
30pOHHAX KOH(IIKTIB®,

[omanpmmM KpokoM ctanu 1'aa3pki MHUpPHI KOH(EPEHIIil, Y MeKaX SKHUX
Oy1o IpUIHATO HU3KY KOHBEHINH I[0JJ0 MUPHOTO BHPIMIEHHS MIKHAPOIHUX
CHOPIB, 3aKOHIB 1 3BMYaiB CyXOITyTHOI Bil{HH, CTaTyCy HEHTpaIbHUX JEprKaB
Ta OOMEXEHHS 3acTOCyBaHHS OKpeMux BuaiB 30poi. Came ['aaspki
KoH(epeHIIii 3a11049aTKyBaJIM IHCTUTYILIHHE 0(OPMIIEHHS 111 MIXXHAPOIHOTO
apOiTpaxy SIK anbTepHATHUBH 30poiiHOMY KOHQUIIKTB. X04a iX e)eKTUBHICTH
Oynla 0OMeXEHOI0, BOHH 3aKJIaJid IIPaBOBY TPAAUII0 0araToCTOpOHHBOTO
HOPMOTBOPEHHS Y chepi MiKHAPOAHOT Ge3meKu”.

INepa cBiToBa BiifHa cTaNa MEPEIIOMHIM MOMEHTOM IS MIXKHapOJHOTO
MIPaBOIOPSIIKY. Macmrad JIIOACPKHX BTPAT, 3aCTOCYBaHHS HOBHX BHIIB
030pO€HHS Ta PYHHIBHI COLIATbHO-EKOHOMIYHI HACIHIIKU BIHU 3aCBIAYMIN
HEJIOCTAaTHICTh KJIACHMYHOI cHcTeMu OamaHcy cui. Peakiii€ro MibKHapoIHOT
chinbHOTH cTano crteopenHs Jlirm Hamiit y 1919 pomi. Ii meroro 6Gymo
3armo0iraHHs BiffHaM depe3 CHCTeMy KOJIEKTHBHOI Oe3lekd, po330poeHH: Ta
MDKHApOJHOTO CITIBPOOITHULITBA.

INompwu icropuuny HOBU3HY, Jlira Harriii He 3MorJIa BUKOHATH MOKIAJICHI
Ha Hel (yHKIil. BifcyTHICTh YHIBEpPCATbHOTO YJICHCTBA, CIa0Ki MEXaHi3MHU
NPUMYCY, HEJOCTaTHS IOJIITHYHA €JHICTh IPOBIAHUX  JepxkaB 1
HECIIPOMOXKHICTh pearyBaTH Ha akTH arpecii 3 OOKy OKpeMHX JepikaB
MpU3BENH 10 iHCTUTYWiMHOT Kpm3u. Hesmatricts Jlirm Hamiit 3amoGirtu
arpecii Anonii nmpotu Kuraro, Itanii nporu Ediomii Ta exciaHcii HATUCTCHKOT
HiMedunHn cTama OJHUM 13 HAWACKpaBIIMX TPUKIAIIB OOMEKEHOCTI
MIXKBOEHHOI MOJEN Mi>KHAPOJIHHX apaHTiit®.

Hpyra cBiTOBa BiiiHa cTaNa HaMAacIITaOHINIOK KaTtacTpodoro B icTopil
JIFOJICTBA TA OCTATOYHO HMPOJEMOHCTPYBala HEOOXIIHICTh CTBOPEHHS SKICHO
HOBOI MDKHapoJHOI cucTeMH Oe3rnekd. MacoBi BOMBCTBa LMBLIBHOTO
HaceneHHs, [ 0JI0KOCT, BOEHHI 3JI0YMHH, IPUMYCOBE IIepPEeMillleHHs] MUIbHOHIB
Jrofieil Ta BUKOPHCTaHHS 30poi MacoBoro ypaxkeHHs cdopmyBaiu
MOJITUYHHUHA 1 MOPaIbHUH KOHCEHCYC III0JI0 HEMOJKJIMBOCTI MMOBEPHEHHS 10
nornepeHbOT MOJIeJi MIXXHAPOIHHUX BiJJTHOCHH.

VY BiamoBiap Ha mi BUKIHKH B 1945 pomi Oyna crBopena Oprarizamis
O0’ennanux Hamii, Cratyr skoi cTaB 0a30BHM aKkTOM Cy4YacHOTO

* Dinstein Y. The Conduct of Hostilities under the Law of International Armed Conflict.
4th ed. Cambridge : Cambridge University Press, 2022. P. 244-247.

* Brown S. The Hague Peace Conferences of 1899 and 1907. Oxford : Oxford University
Press, 2018. P. 61-66.

® Walters F. P. A History of the League of Nations. London : Oxford University Press, 1952.
2 vols.
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MDKHApOJHOTO TPABONOPSAKY. Y HBOMY 3aKpIIUICHO NPUHILUIIN CyBEPEHHOT
piBHOCTI [IepiaB, HE3aCTOCYBAaHHS CHIIM, MHPHOTO BHUDIIICHHS CIIOPiB,
CIIBpOOITHUIITBA HAPOAIB Ta IMOBArd A0 Ipas TroanHu. Ha Binminy Bix Jlirn
Harmiii, HoBa opraHizaris oTpuMana iHCTHTYHIHHO MOTYXHIIIMKA MeXaHi3M
KOJICKTHBHOI O€3IIeKn y BUIIAA Panu Besmexu’.

OpnouacHo micist 1945 poxy BimOyBcs NPUHIHIIOBHHA TEPETIII PO
JIIOIMHA B MDKHAapOIHOMY IyOJiyHOMY IpaBi mpasi. SIKmio pasime ocoba
MIepeBaYKHO PO3IIISAANACS SIK 00’ €KT 3aXHCTY uepe3 JiepiKaBy, TO MiCJIsl BIHHU
JIIOJIMHA TIOCTYTIOBO IIEPETBOPIOETHCS Ha CaMOCTIMHMIT HOCIH MIXHApOJHO
BU3HaHUX mpaB. lleil mpormec 3akpimuieHO y 3araibHiil Jekiapariii mpas
JIIOIMHM, $IKa CTaja MOPAIBHO-TNIPABOBMM (yHIaMEHTOM YHIBEpCaIbHOI
CHUCTEMH TIpaB JIFOJUHM. 3TOJOM II IOJIOXKEHHs OyNM JeTalizoBaHi B
MiXHapogHOMY TMakTi TMPO TPOMAAAHCHKI 1 TONMITHYHI TmpaBa Ta
MiXHapogHOMY TIaKTi TpPO EKOHOMIYHI, COIiajbHI 1 KyJIbTYpHI IIpaBa
1966 poky?®.

OcobnuBOro po3BUTKYy CHCTEMa IIpaB JIOAWHM HalOyna B €Bpormi.
Cropenns Panu €Bpornu Ta mpuiHATTS KOHBEHIIIT PO 3aX¥CT MPaB JFOINHH
1 OCHOBOIIOJIOKHUX cB000A 1950 poKy 3amovaTKyBaliil yHIKaTbHIA MEXaHi3M
HaJIePKaBHOTO CYJIOBOTO KOHTPOJIO. €BpOMEUCHKUI CyA 3 MpaB JIOJANHH
CTaB MEpILOI IHCTUTYIIEIO, sIka HaJalla 0co0l MOXIIMBICTh Oe3MmocepeHbo
OCKap KyBaTH TIOPYIIEHHs NpaB 3 60Ky J€p’KaBy Ha MiKHAPOJHOMY PiBHi®.

INapanensHo (GopMyBanMcCs MEXaHI3MHA MDKHAPOAHOT KPHMIHAIBHOT
BiAmoBinaneHocTi. HiopHOep3bkuii mponec Ta TOKIWCHKHHA TpHOYHA
3aKpIMIIN TPUHIUI 1HAWBIAYATGHOI BiINOBITANFHOCTI 32 3JIOYHMHHU MPOTH
MHpY, BOEHHI 3JI0YMHH Ta 3JIOYUHHU NTPOTH JIFOASIHOCTI. [lomanbimmii po3BUTOK
OBOT0 TWIAXOAYy TPHBIB 1O CTBOPSHHSA TPHOYHATIB OIOJ0 KOJHIIHBOI
Orocnagii ta Pyangm, a 3rogmom — MiXHapogHUH KpHMiHANBHUH Cyl Ha
nigcrasi Pumcekoro craryry 1998 poky!°.

BonHouac cucrema MiKHapOIHO-TIPABOBHUX TapaHTIH JIpyroi MOJOBHHHU
XX cTomTTS BKJIFOYAJIA HE JINIIE OS3MEeKOBI Ta MPaBO3aXMCHI KOMIIOHEHTH, a
i exoHomiunuii Bumip. CTBOpeHHS MIiXKHAPOJHOTO BaTIOTHOTO (OH.Y,
CeiToBoro 0anky, a mi3Hime CBiTOBOI opraHizauii TOPTiBJi CBIIYMIO IPO
PO3YMIHHS TOTO, IO CTIHKAH MHP HEMOXJIMBHA 0€3 EeKOHOMIYHOI
CTablIBHOCTI Ta PO3BHUTKY.

7 Fassbender B. The United Nations Charter as the Constitution of the International
Community. Leiden ; Boston : Martinus Nijhoff Publishers, 2009. P. 3-8.

8 Henkin L. The Age of Rights. New York : Columbia University Press, 1990. P. 101-109.

° Harris D., O’Boyle M., Bates E., Buckley C. Law of the European Convention on Human
Rights. 4th ed. Oxford : Oxford University Press, 2018. P. 621-628.

10 Crawford J. Brownlie’s Principles of Public International Law. 9th ed. Oxford : Oxford
University Press, 2019. P. 730-742.
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ITicns 3aBepmieHHS XOJOMHOI BIMHM 34aBAIOCS, IO MIiKHAPOIHUI
MPAaBONOPSIIOK ~ HAONU3WBCA O TMEpioAy  BiMHOCHOI  CTabOiLTBHOCTI.
Posmmpennss cdepm nmii MDKHapOZHHX [IOTOBODIB, 3pPOCTaHHA pONi Ta
3HAYCHHS CYIOBUX IHCTHTYMLIH, MOMMUPEHHS IEMOKPAaTHIHUX CTAHAAPTIB Ta
izei BepXxoBeHCTBA IpaBa CTBOPIOBAJIH ITICTABH I ONTUMICTHYHHX OLIHOK
MaiiOyTHROTO TI0OAnmbHOI cuctemu TapanTiid. [Ipore moxii mowatky
XXI cromiTTst — MIDKHApOAHUH TEPOpPU3M, pEriOHAIBHI BiifHM, TiOpUAHI
KOH(JIIKTH, KPpU3H Mirparii, Kibep3arpo3u Ta MOBEpHEHHS MOJITUKU CHIIU —
3aCBIIYMIIM BPa3JIMBICTh chopMoBaHoOi micis 1945 poky apXiTeKTypH.

30poiina arpecist pociiicbkoi (eaepanii npoty YKpaiHu cTaja HaHOLIbII
CepHO3HIM BUKJIMKOM JJISl BCI€T CHCTEMH MIXKHApOIHO-TIPAaBOBHX TapaHTiil y
€Bpormi mics 3aBepieHHs pyroi cBiToBoi BiiHN. BoHa mponeMoHcTpyBaa,
0 HaBiThb pPO3BHHEHa CHCTEMa MDKHAPOAHMX HOPM HE TapaHTye
ABTOMATHYHOTO 3amodiraHHs arpecii, a e(eKTUBHICTh MIKHAPOIHOTO
My OIiYHOTO MMpaBa 3HAYHOO MIPOIO 3aJICKUTh BiJl HOJTITHIHOT BOJI IepKaB Ta
J€31aTHOCTI IHCTUTYIIIH.

Takum 9UHOM, iCTOPHYHMI PO3BUTOK MIKHAPOAHO-IPAaBOBUX TapaHTIH
XapaKTepU3yeThCs  IIOCTYNIOBMM  IIEPEXOAOM  Bil  PO3MOPOIICHUX
MDKIEpKaBHUX JIOMOBJIICHOCTEH JO CKiafaHoi OaraTopiBHEBOI CHCTEMH
KOJICKTMBHOI ~ O€3MeKd, 3axXWCTy IIpaB JIIOJUHM Ta  MDKHapOJHOI
BiZMOBiaJIbHOCTI. BojHOYac cydacHi KpW3W CBig4yarh, L0 L CHUCTEMa
noTpedye MoJaNBIIOr0 OHOBIIEHHS, a HAI[lOHAJbHA MPABOTBOPYICTH Jenaii
YacTillle BUCTYIIa€ HEOOXIAHUM JOTIOBHCHHSIM MIKHAPOJHUX T'apaHTIH.

Kpuza MiXHapoIHO-IIPaBOBUX T'apaHTIH Ma€ KOMIUIEKCHMH XapakTep i
3yMOBJIEHa SIK IHCTHUTYHIHHMMH, TaK 1 TOJITHYHUMH UYHUHHUKAMH.
Hacamnepen imeTbcs Npo CTPYKTYpHI HEJONIKM CHUCTEMH KOJEKTUBHOT
Oesmeku, 3aknmaneHoi y Craryti Opranizamii O6’eqmanmx Harmiit. Paga
Besnekn sk opraH, Ha SKWH MOKJIAaJEHO TOJIOBHY BiJIOBIIAIBHICTE 3a
MATPUMAHHS MHPY, 3HAYHOIO MIpOK0 3alIC)KUTh BiJ TONITHIHOI BOJI
MOCTIHHUX 4ieHiB. [IpaBo BETO, 10 ICTOPUYHO PO3IJISAAAIOCS SIK KOMIPOMIC
BEJIMKUX JIep)KaB, y Cy4YacHHX YyMOBax HEpIJIKO MepEeTBOPIOEThCS Ha
IHCTpYMEHT OJIOKYBaHHS pillieHb 00 NPUITMHEHHS arpecii, 3a1poBaIKEeHHsI
NPUMYCOBUX  3aXOJiB YW CTBOPEHHS  MDKHapOJHHX  MEXaHi3MiB
BIJIIOBIAIBHOCTI.

BongHouac 3a3HadueHa kpu3a He o3Haudae HemiesmaTHocTi Opranizamii
OO0’eqnanux Hamiit sk cucreMu 3arajgoMm, a CBIIUUTH MEPEAycCiM IIpo
HEOOXIiTHICTh IHCTUTYLIHHOTO  pedopMyBaHHS Pagu  besnexy,
yJIOCKOHAJICHHS TIPOLETyp YXBAJICHHS PillICHb Ta MiIBUIECHHS €()EKTHBHOCTI
MEXaHi3MiB pearyBaHHs Ha 3arpo3u MUpY i Oe3reri.

Hpyroio npoOiieMor0 € BHOIPKOBICTh 3aCTOCYBaHHS MIXHApPOJHOTO
myOmigHOTO TpaBa. Ha mpakTumi peaxiiisi Mi>kHapOIHOTO CIIIBTOBApUCTBA HA
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MOPYIICHHS MIDKHApPOIHUX 3000B’si3aHb HEPITKO 3ale)KUTh HE JIUIINE BiJ
IOPUINYHOI OLIHKY CUTYAIlil, a ¥ BiJl TEONOJITHYHHX IHTEPECiB, EKOHOMITHIX
3B’S3KIB Ta CTpPATETiYHMX COO3iB. YHACIHiZOK I[hOTO OJHAKOBI 33 3MiCTOM
MOPYIICHHS MOXYTh OTPHMYBATH Pi3HHUIA PiBeHh MiXKHAPOTHOI peakiii, o
MiApUBaE MOBipy MO TPHHIUIY PIBHOCTI JepiKaB Iepell MiKHAPOJTHUM
IIPaBOM.

TpeTboro NPUUUHOIO € MOBLIBHICTE MiXKHapoAHUX npoueayp. Cynosi Ta
KBa3iCyJJOBI MEXaHi3MH, HaBiTh 32 HAsBHOCTI HAJIS)KHOI IOPUCIUKIIIT, YacTO
MOTpeOyIOTh TPUBAJIOrO Yacy JUIsl PO3IJsiAy cHpaB, 30MpaHHS JOKa3iB Ta
YXBaJICHHS! PilIeHb. Y BHUIMaJKax MAacoOBHX MOPYIIEHb IpaB JIOAMHU abo
TpHBarouoi arpecii Taka TPUBAIICTh ICTOTHO 3HMXKYE MPAKTHYHY LiHHICTH
IOPUMYHOTO 3aXUCTy !,

UYeTBepTHM YMHHUKOM BHUCTYIA€ TpaHc(opMamis Xapakrepy CydacHHX
koHumikTiB. [iOpumri Qopmu arpecii, kibepomepamnii, BHKOPHUCTaHHSI
MIPUBAaTHUX BIHCHKOBHX CTPYKTYp, iHPOpMamiiiHi KamIaHii Ta iHII HOBITHI
3acO0M BIUIMBY HE 3aBKIU MPSIMO OXOTUTIOIOTHCS TPAIWLIHHUMHE ITPaBOBUMHU
KOHCTpyKuisiMu. lle cTBOprOe 30HM MPaBOBOI HEBHU3HAYCHOCTI, SKMUMHU
KOPHCTYIOTBCS JIEPIKABH-TIOPYITHUKH 2,

Hapernri, kpu3oBi sBHUINA TOB’s3aHi 3 HEIOCTAaTHHOK C(HEKTUBHICTIO
MeXaHi3MIB NpuUMycy. MixHapoaHe myOsliuHe NpaBo 3HAYHOK MipOIO
CHHpPAETHCS Ha JOOPOBIIbHE BUKOHAHHS 3000B’I3aHb JiepKaBaMH. SIKIIO kK
JiepkaBa  CBIIOMO ITHOpY€E  pIlIeHHS MDKHapOIHHMX oOpradiB  abo
BIZIMOBJISIETHCS CITIBIPAIIOBATH 3 HUMH, IHCTPYMEHTH IPHUMYCOBOI'O BILIMBY
3aJIMIIAIOTHCS OOMEXECHUMH.

VYxpaiHa cTana OJHHM i3 HaHACKPABIIINX MPUKIIAIB MEPEBIPKU peabHOL
CIIPOMOJKHOCTI ~ Cy4acHOI CHCTEMH MIKHAPOJHO-NIPAaBOBUX TapaHTIMH.
[ouunarouu 3 2014 poky, a 0COOIHMBO MICIII MOBHOMACIITA0HOTO BTOPTHEHHS
2022 poky, MbKHApOJHUH MPaBOIOPAIOK 3ITKHYBCS 3 TPYOUM MOPYIICHHIM
MIPUHIUITIB TEPUTOPIalIbHOI IMIICHOCTi, CYBEpEHHOi PIBHOCTI IEp)KaB Ta
HE3aCTOCYBaHHS CHIIH.

Peaxiiiss Mi>KHapOJHOI CIUIBHOTH 3aCBiTuMia SIK CHJIBbHI, Tak i ciaOki
CTOPOHM YHMHHOI cHCTeMH. 3 OJHOro OOKy, OyJIO YXBaJE€HO YHCJEHHI
pesomonii I'enepanbhoi Acamb6iei, 3ampoBa/pPKEHO MaciiTaOHI CaHKINHHI
PEKUMH, aKTUBI30BaHO POOOTY MIXXHAPOIHHUX CYIOBHUX IHCTHTYIIH, CTBOPEHO
HOBI1 ()OPMATH HOJTITUYHOI Ta BifICEKOBOI miATpUMKHN YKpaiHnu. Mi>KHapOTHHHA

' slpmaki B. X. MiXkKHapoAHO-TIpaBOBa BiNOBIAANBHICTb Ta 3aXKUCT MPaB JIOAUHU Y 100y
HOBITHIX BOEHHHX TEXHOJIOTii: BUKINKH Ta NEPCIEKTUBH UTsl YKpaiHu. [Ipasa nodunu ¢ nepioo
30potiHux KoH@nikmie : 30IpHUK MartepianiB MikHapogHOI HayK.-mpakT. KoH}. (31 KOBTHS
2025 p.) / Bign. pen. M. P. Apaxensn. ; ykinan. X. H. bexpy3s Ta iH. — Opeca : HY «OlOAy,
2025. - C. 44-46.

12 dpmaki B. X., Hiteua A. C. MixkuapoHe KpuMiHajIbHE HPaBo i paBa JIOAHHA Y 100y
HOBHX TEXHOJIOTiH BilfHN. AKTyaJbHi IpoOiaeMu aepskasn i mpasa. 2025. Ne 107. C. 444-452.
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KpUMiHAJBHUHI CyJI PO3IOYaB PO3CHiTyBaHHS CHUTyamii B YKpaiHi, a HU3Ka
JIeprkaB 3aCTOCyBasla MPUHIWI YHIBEPCAIBHOI FOPUCIAMKIII 00 BOEHHHX
3JI0YMHIB.

3 immoro 60Ky, He 3a0e3MeYryIo OIEepPaTHBHOTO TPUIIMHEHHS arpecii
BHKITIOYHO TIPABOBHMH 3ac00aMHU. BifCyTHICTh MIBUAKOIIIOYOTO MEXaHI3MY
MIPUMYCY, 3aJEeKHICTh OE3MEeKOBUX pIMIeHb BiA MOMITHYHHUX IPOIEIYp,
TPUBANICTh CyJIOBHUX TMPOIECIB Ta CKJIAQJHICTh BUKOHAHHS pillIeHb
ITBEPAMIH, 10 KJIACHYHA CUCTEMa I'apaHTiid ToTpeOye OHOBIICHHSI.

Pazom i3 TuUM Kpu3a MDKHapOJHHMX TapaHTIH He O3Hayae Kpaxy
MDKHApOJHOTO IMyOJIIYHOTO TpaBa SK HOPMAaTHBHOI CHCTEMH, a paJiie
JIEMOHCTPY€E MeXi HOoro iHCTHTYLIIHOI peanizalii B yMOBax, KOJIW IOPUANYHI
MEXaHi3MU CTUKAIOTHCS 3 OPaKoM IOJIITHYHOT BOJIi IEPXKAB Ta OOMEXEHICTIO
MIPUMYCOBHUX 3aCO0IB BIUTUBY.

VYkpaiHCBKHI KEeHWC TaKOoXX IPOJEMOHCTPYBAaB, IO B CYYacHHX yMOBAX
3aXMCT MIDKHAPOAHOTO MPABOIOPSIKY 3HAYHOIO MIpOI0 3alIeKHUTh Bif
CIPOMOXKHOCTI ~ caMmoi  JepKaBH-)KEpPTBH  3abe3nedyBaTH  OOOpOHY,
(yHKIiIOHYBaHHS IHCTHTYLIH Ta TMpaBoBy criiikicte. Came ToMmy
BHYTPIIIHBOJICP’KaBHA NTPABOTBOPYICTh YKpaiHn HaOyia 3HAUCHHS HE JIMIIE
HalliOHANILHOTO, a # MiskHapoaHOro (GeHoMeny >,

B ymoBax oOMexeHOT e(eKTHBHOCTI 30BHIIIHIX TrapaHTii JepkaBa
3MyIIEHA CAMOCTIIHO CTBOPIOBATH BHYTPILIHI MPABOBI MEXaHI3MH 3aXHUCTY
cycminberBa. [ VkpaiHM e o3Hayauo Oe3NpeleleHTHY aKTHBi3aliio
MIPaBOTBOPYOI AiSUIBHOCTI y BCiX KIIIOYOBUX cepax.

[epenycim Oyno cpopMOBaHO HOPMATHBHY OCHOBY (YHKIIOHYBaHHS
PEKHMY BOEHHOTO CTaHy. 3aKOHOJaBeIb ONCPATHBHO BPETYJIOBAB ITUTAHHS
MoOii3amii, MiSTPHOCTI BIHCHKOBHX aJMIHICTpAIliif, 0ocoOnMuBOCTEH POOOTH
OpraHiB JIep>KaBHOI BIaJH, Cy/IO0BOI CHCTEMH, MICIIEBOTO CaMOBPSIyBaHHS,
3a0e3neueHHss OOOpPOHHHX TOTped Ta (QYHKIIOHYBaHHS KPUTHIHOL
IHPPACTPYKTYPH.

BonmHouac mpaBoTBOpuYa JIISUIBHICTH IMOLIMPHJIACS Ha  COLIAJIBHO-
rymaHiTapay cdepy. 3Ha4HMII MacuB akTiB OyJlo CIpSIMOBaHO Ha
peryJroBaHHs CTaTyCy BHYTPIIIHBO NMEPEMILIEHUX OcCiO, MOPSIOK HaJaHHS
JONIOMOTH  MOCTPKAAINM, KOMIIGHCAI[il0 3a 3pyHHOBaHE JKHUTJIO,
3a0e3neueHH s JI0CTYITy A0 OCBITH Ta MEJINYHHUX IOCIYT B yMOBax BiifHH.

OcobmuBe 3HA4eHHS Ma€ KPUMIHAJIbHO-NPAaBOBHH  ONOK  3MiH.
HamioHaneHe 3aKOHONABCTBO aalTyBaJloCs IO MOTPed JOKyMEHTYBaHHS
BOEHHUX 3JI0YHHIB, KOJa0OpamidHOi MisIIBHOCTI, 3JOYHHIB NPOTH OCHOB
HaliOHAIBHOI Oe3MeKH, HE3aKOHHOTO IepeMillleHHs oci0, mocsraHb Ha

1 SIpmaxi B. X., SIpmaki X.I1. Mi>kHapO/{HO-TIPaBOBa Bi/AIIOBiJAJILHICTb 32 BOEHHI 3710YMHH
Ta 3aXKCT MPAaB JIOAWHHA B YMOBax 30pOHHOT arpecii: KpUMiHAJIbHO-TIPABOBUIA Ta IHCTUTYLIHHUI
BuMipu. Juris Europensis Scientia. 2025. Ned. C. 232-237.
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TyMaHiTapHi Micii Ta IHIIUX HOBUX BHUKIWKIB BOEHHOTO dacy. Taka
MIPaBOTBOPUICTh ()aKTUIHO BHKOHYBaxa (DYHKIFO HETaHHOI peakiii TaM, Jie
MDXKHapOIHI MeXaHi3MH 00’ €KTUBHO HE MOTJIH JiITH JOCTaTHHO IIBUIKO.

He MeHII BayXIIMBUM CTaB pO3BUTOK NU(POBUX MPABOBHUX iHCTPYMEHTIB.
EJeKTpoOHHI peecTpu MOLIKOPKEHOT0 MaiiHa, CepBICH MOIAHHs 3asB IO
30UTKH, AUCTAHLIWHI aAMiHICTPAaTHBHI MOCIYTH, EIEKTPOHHA iICHTU(IKAIIA

oci0 — yce me Ccrajo MPUKIAJIOM IIOE€JHAHHS MPaBOTBOPYOCTI Ta
TEXHOJIOTIYHOT MOZIEpHi3allil Jep>KaBi B KPU30BHX yMOBaX.
Taxum YHHOM, HalioHaIbHa MPaBOTBOPYICTh BUSIBHJIACS

KOMIICHCATOPHUM MEXaHI3MOM, SIKMH YacTKOBO 3allOBHUB IPOTaJHHU
MIDXXHAPOJIHOT CHCTEMH T'apaHTii Ta 3a0€3MeYrB OC3MEPEPBHICTh IEPKABHOTO
YIPAaBJIiHHS 1 IPAaBOBOTO 3aXUCTy I'POMaJISH.

CydvacHuii jmocBim VYKpaiHH CBiJUHTh TPO 3MIHY TpPaAHLIiHHOTO
CIIBBITHOIICHHS MDKHAapOIHOTO Ta HAIIOHAJIBHOTO IpaBa. SKIO panime
MDKHapOIHI CTaHOAPTH TIEPEBAXKHO IMIUIEMEHTYBANNCA Yy BHYTPIIIHIN
MIPAaBOIOPSIIOK y HAmpsMi «330BHI BCepeOWHY», TO HUHI JeNalli dacTire
BiIOyBa€ThCSA 3BOPOTHHH TPOLEC — HAMIOHANBHUHA [OCBIX BIUIMBAaE Ha
PO3BUTOK MiKHapOJHUX MPAaBOBUX MEXaHI3MIB.

Came ykpalHChKa paKTHKa CTUMYIIIOBaa cTBopeHHst Register of Damage
for Ukraine, akTHBi3yBajia AMCKYCil0 LIOJ0 BHUKOPHCTaHHS 3aMOPOKEHHX
aKTHBIB Jiep)KaBU-arpecopa, Iocwiiwia nae0aTd HaBKOJIO CTBOPEHHS
cHeLiaibHOro TpUOYHAly IIOJNO 3JIOYMHY arpecii, a TakoX CHpusiia
MEPEOCMHUCIICHHIO MEXaHI3MIB 3aXHCTy IMBUIBHOIO HACEJIeHHS B yMOBax
MacOBaHMX paKETHUX YAapiB Ta CHCTEMAaTHYHHX aTaKk Ha CHEPreTHYHY
IHPPACTPYKTYPY HUBIIHHOTO MPH3HAYCHHS.

OpmHOYaCHO HaIiOHAJbHA MPABOTBOPUICTh YKpaiHu 30epirae BHpa3HHU
€BpoiHTerpamiiiauii xapakrtep. HaBiTh B ymMOBaX BifHH TPOJOBXKYETHCS
ajanTaliss 3aKOHOJABCTBAa J0 mpaBa €Bpomeiickkoro Corosy, 1m0
HIiITBEPKY€E CTPATEriYHy CTANIICTh IPABOBOTO KYpCy ACPIKABH.

2. 3axucT NpaB JIOAUHM Y BOEHHUI nepiox:
3akoHoAaB4i TpaHchopmanii Ykpainu

3anpoBa/pKeHHSI BOEHHOTO CTaHy B YKpaiHi y 3B’S3Ky 3
MMOBHOMACIITa0HOI 30pOiiHOI0 arpeciero pociiickkoi (deaeparii craio
Oe3npereIEcHTHIM BUKITMKOM JUTS HAIllOHAIBHOT MpaBoBoi cucteMu. [leprkaBa
Oynla 3MylIeHa OJHOYACHO BHDILIyBaTH JBa B3a€MOIOB’s3aHI 3aBIaHHS:
3abe3nedeHHs 000poHH, IMyOIiYHOT Oe3rekn Ta QyHKIIOHYBaHHS IHCTUTYLIH
BIaM, a TaKoX 30epeKeHHS KOHCTUTYLIHHMX TapaHTid mpaB i cBoOO[
monuad. Came 1 TOJBIMHICTH BHU3HAUMIA XapakTep CydYacHHUX
3aKOHOJIaBUMX TpaHChOpMaLiil y cdepi npas JIIOANHH.
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KoHcTuTynis Ykpainu JA0mycKae MOXKINBICTh THMYACOBOTO OOMEKECHHS
OKpeMHuX TpaB i CBOOOJ] B YMOBaxX BOEHHOTO a00 HAI3BHYAMHOTO CTaHy, 3a
BHHSATKOM TIpaB, SKi MarOTh aOCONIOTHHHA XapakTep 1 HE MiAJATaloTh
oOMexeHHI0 Y. AHAIOTTYHMIA I AXix 3aKpimIennii y cTarTi 4 MiKHapoaHOTO
HakTy IIpO TPOMAAAHCHKI i moyiTdHi mpasa'® Ta crarti 15 KomBenmii mpo
3axX¥CT TpaB JIOAMHN 1 OCHOBOIIOJIOKHUX CBOOOJ, SIKi JIOIyCKAIOTh BiCTYI
JICp’KaBM BiJl OKpeMHUX 3000B’si3aHb 3a YMOB CYCHIUJIbHOI HeOe3meku, IIo
3arposKye KUTTIO Hallii '°.

BonmHouac HaBiTH 3a Takux YMOB Oyab-siki OOMEXEHHS ITOBHHHI
BIJINIOBIJATH MPHHIMIIAM 3aKOHHOCTi, HEOOXIJHOCTi, THMYacOBOCTi Ta
npornopiiHocTi. Ile 03Haydae, 1110 BOEHHUI CTaH HE CTBOPIOE JUIS JIepKaBU
HEOOME)XeHOT JUCKpelii, a HaBMakW — BHMarae IIiJBHIICHOTO CTaHIapTy
IOpUINYHOI OOTPYHTOBAHOCTI pilmIeHb. Y Cy4YacHIl JOKTPHHI CIYyIIHO
HaroJoIIy€eThCs, 0 CaMe B KPH30Bi IIEpioin BEpXOBEHCTBO IIPaBa IMPOXOIUTh
Haiicepiios3Hinre BunpoOyBanHs!’.

VYxpaiHcekuii 3aKoHOAaBYHH Tporiec micist 2022 poKy 3aCBiqUMB IIBUAKY
aJIaTnTaliio mpaBa 10 YMOB BiffHH. Byno yXBajeHO 3HaYHY KiTBKIiCTh aKTiB,
CHPSIMOBaHMX Ha BPETYJIOBAHHS CTAaTyCy BHYTPIIIHBO NEpEMIIIEHHX Ocio,
COIIaTBHOTO 3a0€3MEeUYCHHS TOCTPAXKAAINX, TPYIOBUX BIIHOCHH, MOOLTI3aIlii,
JISTIBHOCTI OpraHiB Biaju, HU(PoOBOi OE3NeKH Ta TapaHTid JOCTymy IO
0a3oBux mociyr. Y pe3ynabTaTi chopMyBaBCs HOBHUH MAacCHB BOEHHOTO
3aKOHO/IABCTBA, II0 MA€ TUMYACOBUM, ajle CUCTEMHUN XapaKTep.

OnHi€ero 3 HAWCKIIAAHIINX NPOOJIEM MTPABOBOTO PEKUMY BOEHHOTO CTaHY
€ BU3HAUCHHS JIONYCTUMHUX MEX BTPYUaHHS AEpXkKaBH y chepy Npas JFOUHH.
Boennuii ctan 06’ €KTHBHO mepeadadae OCHICHHS BIAIHNUX TOBHOBAXKEHB,
OJIHAK TaKe IMOCWJICHHS HE NMOBHHHO PYWHYBaTH NEMOKpPATH4HY IPHPOJY
JIepPIKaBH.

Jo mpaB, sKi MOXyTb 3a3HAaBaTH THUMYAacOBHX OOMEXEHb, HAJIC)KATh
cB00O/a mepecyBaHHs, CBO0OAAa MUPHUX 310paHb, TAEMHHUIIS JTUCTYBAHHS y
BU3HAYCHUX 3aKOHOM BHIIAJIKaX, OKPEMIi aclieKTH Mpasa BJIACHOCTI, CBO0OIa
MiATPHEMHHUIIBKOI TisUTBHOCTI Ta TPYOBI paBa. BogHovac MpaBo Ha JXUTTS,
3a00poHa KaTyBaHb, 3a00pOHa paObCTBa, MPUHIIKIT 3aKOHHOCTI KPUMIiHAIBHOT

4 Koncturynis Ykpainu : 3akon Vkpainu Big 28.06.1996 Ne 254x/96-BP. Bigomocti
BepxosHoi Pagu Ykpainu. 1996. Ne 30. Cr. 141.

'S Mi>kHapoHHi MaKT Mpo TPOMAJSHCHKI 1 moiTHYHI mpasa Bix 16.12.1966. Odiuiiinuit
BicHHK Ykpainu. 2006. Ne 44.

' KoHBeHUis MpO 3aXMCT NpaB JIIOJMHA i OCHOBOIOJIOKHUX cBOGOA Bix 04.11.1950.
Odiniitauit Bichuk Ykpainn. 2006. Ne 32.

17 Mapkosuu X. M. Ilpaa i cBoGOAM IIOJMHM B yMOBaX BOEHHOIO CTaHY: (OKyC
NIPIOPUTETIB. Anarimuuno-nopisusivre npasosnascmeo. 2023. Ne 4. C. 96.
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BIMOBIAAIILHOCTi, TpaBO Ha BU3HAHHSA MPaBOCYO €KTHOCTI 0COOW HE
HiIJIATAI0Th CKACYBaHHIO HABiTh B yMOBax Biitam 'S,

Ha mpaxtomi mns YkpaiHm ocoOnmBoro 3HadeHHS HaOymum Taki
IHCTpYMEHTH, SK KOMCHIAHTChKA TOMMHA, CICIaJbHUHA pekuM B’i3my Ta
BHi3y, TIepeBipKa MOKYMEHTIB, THMYacoBe OOMEKEeHHs IepeOyBaHHS ¥y
BU3HAUCHHUX pailoHaX, BHKOPHCTAHHSA MaifHa Ui OOOpPOHHHX IOTpEO,
TpyJ0Ba MOOLTI3aIlis B OKpeMHUX BUMaIKkaX. Taki 3aX0/i1 IOBUHHI MaTH YiTKY
3aKOHOJ]aBYy OCHOBY Ta OyTH 0€3MOCEpEIHBO TOB’SI3aHUMHU 3 MOTPeOAMU
HalliOHAIBHOI OE3MeKH.

€BpomneicbkUi CyJ 3 NpaB JIIOJMHU Y CBOIM IPaKTHII HEOJHOPA30BO
HarojoIlyBaB, II0 HaBiTh 3a HAaJ3BHYAHHHUX OOCTaBHH JepkaBa ITOBHHHA
3abe3neunTH eQEeKTUBHI rapaHTii BiJ CBaBULIA, 30KpeMa JOCTYI A0 Cy1y,
nepenbdadyBaHICTh NPABOBOTO PETYIIOBaHHS Ta MOXJIMBICTh IEPEBIpKH
3aKOHHOCTI BTpy4yaHHA. ILle o3Hawae, mo Oynb-ika 3aKOHOIABYA
TpaHchopMallisi y BOEHHHH Tepiof] Mae OIIHIOBATHCS HE JHIIEC 3 TO3HIIi
JOIUIBHOCTI, a ¥ 3 HO3HMIIii KOHCTUTYIIMHOCTI Ta MiXKHAPOIHOT CyMiCHOCTI !°.

IMopsix i3 NHUTaHHSAM JONMYCTUMHUX MeEX OOMEXKEHHS IpaB JIOAWHH
0OCOOJTMBOTO 3HAYCHHS B yMOBaX BifHM HaOyBae 3a0e3INeUeHHS COIiaTbHHUX
paB 0ci0, sIKi TOCTpaX<IaJId BHACIJOK 30pOifHOT arpecii, a Tako) CTBOPEHHS
e(eKTUBHHUX MEXaHi3MiB JIep)KaBHOI MIITPUMKH HACEIICHHSI.

[ToBHOMacuITaOHAa BiliHa CIIPUYMHMIIA OJIHY 3 HAHOIIBLIIMX I'YMaHITApPHUX
Kkpu3 y €Bpomni 3 yaciB Jlpyroi cBitoBoi BiiiHU. MinbifoHn rpomaznsH Oynu
3MYIIEHI 3aJUIIUTH MiCLs MOCTIHHOTO TNPOXKUBAHHS, BTPATWIIM JKUTIIO,
poborty, Iukepena J0XOAy Ta JOCTYI 10 3BUYHUX COLIAIBHUX HOCTYT. Y IHX
YMOBaX yKpaiHCBKMI 3aKkOHOJaBelb OyB 3MYLICHUH  ONEpaTHBHO
MOJICPHI3yBaTH CHCTEMY COLIaJIbHOTO 3aXUCTY.

Oco0muBe MicIle MTOCITN 3MIHH MIOA0 CTATYCy BHYTPIITHRO MEPEMIIIEHIX
oci6. Bymo chopomeHo mporexypu peecTparlii, 3ampoBaKCHO ITUPPOBI
MEXaHi3MH TIOJAaHHS 3asiB, PO3IIMPEHO CHUCTEMY TIPOIIOBOi JOIOMOTH,
BU3HAYCHO HOBI IiXO/IH 10 3a0e3MeueHHs )KUTIIOM Ta JIOCTYITY JIO OCBITHIX 1
MEIMYHUX MOCHYyr. 3aKOHOJAaB4l HOBEJIM JIO3BOJIMIM 3HAYHOKO MipOIO
ABTOMATH3YBaTH IPOLEC B3aEMO/IIT 0COOU 3 JIePKaBOIo.

BonHouac BiliHa 3yMOBMJIa HEOOXiJHICTH MPAaBOBOIO pearyBaHHs Ha
MacoBe 3HHUILEHHS XUTIoBoro (Gouay. bymno crBopeHo mexaHizmu dikcarii
MTOIITKO/KEHOTO Ta 3pYWHOBAHOTO MaifHa, EJNEKTPOHHI PEECTpH 30HUTKIB,
HpOIEypH KOMIIEH AT BlacHuKaM xuTia>’. Taki pilleHHs MarOTh HE JIUIIe

'8 Crawford J. Brownlie’s Principles of Public International Law. 9th ed. Oxford : Oxford
University Press, 2019. p. 621-628

' European Court of Human Rights Guide on Article 15 of the European Convention on
Human Rights. Strasbourg : Council of Europe, 2024.

2 TIpo koMTeHCAlil0 3a MONIKOMKEHHS Ta 3HMIIECHHS OKPEMMX KaTeropiii 06’ekTiB
HepyxoMoro MaifHa : 3akoH Ykpainu Bix 23.02.2023 Ne 2923-1X.
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COIiaJIbHNN, a ¥ TMpaBO3aXWCHUH XapaKTep, OCKUILKH IPaBO BIJIACHOCTI
3aJIMIIAETHCS. OOHUM i3 0a30BHX IpaB JIIOIUHH HABITh y Mepioa 30poitHOTO
KOH(ITIKTY.

HaykoBo 0OIpyHTOBaHOIO € TIO3UINS, BIANOBIAHO OO SAKOi cydacHa
JepkaBa B yMOBax BiHM IOBHMHHA TapaHTyBaTH He JuIe (hopMaibHE
30epeXeHHSI TpaB, a ¥ peampbHUH TOCTYN IIOJMHH [0 MeEXaHi3MiB iX
BigHOBNeHHs. CaMe TOMy yKpaiHChKE 3aKOHOJAaBCTBO Yy cdepi couianbHOro
3aXHCTY MOCTYNOBO Ha0yBae pHC BiTHOBIIOBAIBLHOTO ITPaBa.

BonHOYac BoeHHMH CTaH ICTOTHO BIUIMHYB HE JIMIIE HA COLaiIbHY cdepy,
a 1 Ha CUCTEMY TPYAOBHX Ta EKOHOMIYHHUX BIJIHOCHH, III0 3yMOBHJIO NOTpeOy
ONEPaTHBHOI'O  KOPUTYBaHHA  TPaJULIiHHUX  MOJENeil  NpaBOBOTO
peryiroBaHHs. PyiHyBaHHS MiINPUEMCTB, TEPEMILICHHS HAaCEICHHS,
MOO1iTi3aMist mpalliBHUKIB, 3MiHA JIOTICTHYHHUX JIAHITIOTIB Ta OFOKETHUI THUCK
BUMarajiy Neperisiay TpaauLifHNX MOAEIeH TpyI0BOTO PETYIIOBAHHS.

VYkpaiHCBKHI 3aKOHOJABEIb 3alpPOBAAWB CIICLiallbHI TpaBHIa MIONO
YKJIAQACHHS 1 MPUNMHEHHSA TPYIOBHX JOTOBOPIB, PEXHMY poOOUOro dacy,
BIIYCTOK, MUCTAHIIIHOT poOOTH, rapaHTii MpamiBHUKaM, MPU3BaHAM Ha
BIICBKOBY ciyk0y. Bbymo Ttakox mependadeHO OCOOMMBOCTI IisTBHOCTI
JICpIKaBHOT CITy>)KOM Ta OpraHiB MiCLIEBOIO CAaMOBPSAYBaHHS B yMOBAaX BilHH.

Taki 3MiHM HEpiIKO BUKJIMKAJIM HAYKOBI AUCKYCII IIOAO CIIiBBIHOLICHHS
€KOHOMIYHOI JTOLUIIBHOCTI Ta COLIaNbHOI CIIPaBeAIMBOCTI. 3 OJHOTO OOKY,
JieprkaBa MoTpedyBajia THyYKOro PUHKY Mpalli Uisl HiATPUMaHHs €KOHOMIKH.
3 IHIIOrO — HaIMIpHE MOCIAa0JICHHS rapaHTiil MPaliBHUKIB MOTJIO MPU3BECTH
110 IucOaNancy MiX iHTepecaMH POOOTOJABIIA i IpaIliBHUKA.

[onibna cwuryamis ckiragacs 1 IMOXO0 CBOOOTH  IMiAIPUEMHHUITBKOL
nisuteHOCTI. s miaTpuMku Oi3Hecy OyNo CHpOIIEHO TMOAATKOBI PEXKHMH,
aZMIHICTpaTHBHI TPOLENypH, KOHTPOJbHI 3axoau. OIHOUYacHO [eprkaBa
30epiraja mMpaBo THUMYACOBO BTPYYaTHUCS B CEKOHOMIUHI TpOIECH 3aiist
oboporHux motpe6. Lle miaTBepmIKYy€E, MO Y BOEHHUH MEpiof MpaBo Aedaii
OLTbIlIe BUKOHYE (DYHKIIIFO aHTHKPHU30BOTO PEryJIATOpa.

OxpeMHM HaIrpssMOM Cy4YacHHX 3aKOHOAABYMX TpaHcdopMaliid craia
uudposizamiss JepKaBHOTO YIpaBiHHS, sKa B yMOBax BiiiHM HaOyna
3HAUEHHs HE JIMIIE aJMIHICTPATUBHOTO IHCTPYMEHTY, a il camocTiiHOI
rapanTii peanizamii npas JIOAUHU.

Tak, oaHi€r0 3 HAWOIIBIT TOMITHUX TEHICHIIH PO3BUTKY YKPAiHCHKOTO
3aKOHOJIaBCTBA B YMOBaX BOEHHOI'O CTaHy CTaja MPHCKOpPEHa HU(POBi3aLlis
MyOJIIYHOTO  YIPaBIiHHS, aAAMIHICTPATHBHHX TPOLENYp Ta KOMYHIKalii
JepkaBM 3 TIpoMaasHaMu. SIKmo y JIOBOeHHMH mepiox 1udposa
TpaHcdopMmanis posrisnaiacs IEepeBAXHO sSK IHCTPYMEHT MoJepHizamii
JICp’)KaBHOTO arapaTy Ta MiABUINEHHS SKOCTI mociyr, To micis 2022 poky
BOHA HaOyia 3HAYEHHS €JIEMEHTY HAIllOHANbHOI CTIHKOCTI, Oe3rmepepBHOCTI
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BPSIIyBaHHS Ta 3aXUCTy 0a30BHX HpaB M0AuHA. CaMe 3aBASIKH €JICKTPOHHUM
cepBicaM JeprkaBa 3MOTJIa 3a0€3MEYHTH JOCTYII TPOMAISIH 0 JOKYMEHTIB,
COWiabHAX BWIDIAT, PEECTPAiHHUX MpPOIETyp, KOMYHIKalii 3 OpraHaMu
BIaIW Ta IHIINX >KUTTEBO BAXKIMBUX IOCIYT HaBiTh B yMOBaxX aKTHBHHUX
0oloBHMX miif, TEpEeMIillleHHA HAceJIeHHS Ta 4YacTKOBOTO pPyHHYyBaHHA
iHPPACTPYKTYpH.

VYkpaiHCchbKi HAyKOBIII OOIPYHTOBAaHO 3a3HA4aloTh, 0 HU(pOBa JepikaBa
B YMOBAaX Ha/I3BUYai{HOT'O ITPaBOBOT'O PEKMMY BUKOHYE HE JIMIIIE CEPBICHY, a
W rapaHTiiiHy (YyHKIiI0, OCKUIbKK 3a0e3redye peanizalilo mpaB ocoOu 3a
BIJICYTHOCTI TPaaUIIHHOTO (PI3UYHOTO JOCTYMy 10 aJMIiHICTPATUBHUX
incruTyniit?'. V upomy acnekti nudposizamis crana ¢opmoro amanrarii
NIPaBOBOI CHCTEMH [0 BOEHHHMX BUKIMKIB Ta OJHOYAaCHO IHCTPYMEHTOM
3aXHCTY JIFOJWHH.

Pa3oM i3 THM aKTHBHUI PO3BUTOK LU(PPOBUX CEPBICIB TOCTABUB MUTAHHS
PO HOBHH 3MICT MIUPPOBHUX IIPaB JTIOAWHU. Y CydacHIH MPaBOBIH TOKTPUHI
JI0 HUX 3a3BHYail BIIHOCATH IPABO Ha 3aXUCT IIEPCOHAIBHUX AAHUX, IIPaBO Ha
MIPUBATHICTE y NHU(POBOMY CEPEIOBHIII, MPaBO Ha OE3MEYHUN TOCTYN IO
iHpOpMaLifHIX CHCTEM, IPaBO Ha NH(POBY iICHTHIHICTH, IIPABO HA TOCTYII
JI0 Mepexi [HTepHeT, mpaBo Ha 3aXHCT BiJl HE3aKOHHOTO aBTOMAaTH30BaHOTO
pillieHHs Ta NpaBo Ha e)EKTUBHI €JICKTPOHHI 3aC00H FOPHANIHOTO 3aXHUCTy 2,
Jns Ykpainu 1ii mpaBa HaOynIu 0COONHMBOI aKTyalbHOCTI caMe Y BOEHHHUUN
epioz.

Hacammnepen inetbcsi mpo mpaBo Ha JOCTYN A0 UHMGPPOBHUX IyOIiYHHX
mociyr. B yMoBax MacoBOTro BHYTPIIIHBOTO IEPEMIIICHHS MiTBHOHIB 0Ci0
3HaYHa KUIBKICTh TPOMaJSH BTPATHIIa MOXIIUBICT OCOOMCTO 3BEPTATHCS 10
OpraHiB BIa ¥ 3a MicleM IpokuBaHHs. Came eJIeKTPOHHI MIaThOpPMHU CTaIN
MEXaHI3MOM OTPUMAaHHS JIOBIIOK, CTaTYCy BHYTPIIIHBO MEpeMIIIeH0i 0co0H,
T'POLIOBOI JIOTIOMOTH, BiTHOBJIEHHS JIOKYMEHTIB, peecTpallii HOIIKOKEHOTO
MalfHa Ta iHIINX IOPUIUYHO 3HAUyIuX fiil. TakuMm yrHOM, TH(POBUI OCTYI
(hakTUYHO NEPETBOPUBCS Ha OHY 3 (hOopM peatizaiii KOHCTUTYIIIHHOTO paBa
Ha HaJIS)KHE BPSITyBaHHSI.

BonmHouac 1mdpoBizaiis MOpPOKye HOBI PU3MKH JUIs [paBa Ha
npuBatHicTh. KOHIEHTpallis BEJIMKUX MAaCHBIB IEPCOHAIBHUX [aHUX Yy
JICpI)KaBHUX PEECTPaxX, BUKOPUCTAHHS MOOUIBHUX 3aCTOCYHKIB, €JIEKTPOHHOL
ineHTHdIKaIli Ta JUCTAHIIIIHOT B3aEMOIi1 Mi*k 0C000I0 1 Iep>kaBOIO0 CTBOPIOE
MOTEHLIHI 3arpo3u BUTOKY iH(opMallii, HECAaHKIIIOHOBAHOTO JIOCTYILY,

2! IserkoBa 0. B. Peanizauis npasa B uudposiii Ta iHpopMaliiitiii gepxasi: BUKINMKH i
MEPCIEKTHBY U1l YKpaiHH B yMOBaX HaJ3BHYAfHOIO MPABOBOTO PEXUMY Ta €BPOIHTETrparlii.
Anvmanax npasa. 2025. Bun. 16. C. 155-157.

22 Bem M. B., T'opomucekuii I. M., Carton I'., Pomionenko O. M. 3axucT nepcoHaIbHAX
nanux: [IpaBoBe peryiaroBaHHS Ta NPAaKTUYHI aCHEKTH: HAyKOBO-NPAKTHYHMN mociOHuk. K.:
K.IC., 2015. C. 63.
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npodimoBaHHS TpoMaAsiH a00 BHKOPUCTAHHS TEPCOHANBHHUX JaHWUX 11032
MEKaMHU 3aKOHHOI METH.

Y HaykoBiff JiTeparypi CIYINIHO HaroJIOIIY€THCS, IO B YMOBax
iH(pOpManiifHOi epXKaBH MPaBO HA MPHUBATHICTH mepecTae OyTH BHKIIOYHO
cheporo HeTOTOPKAHHOCTI OCOOMCTOTO JKUTTS 1 TpaHCHOPMYETHCS Y TIPaBO
0coOHM KOHTPOJIOBATH BJIACHI JaHi, 3HATH CIOCOOM iX BUKOPHCTaHHS Ta
BUMaraTtd Mpo30pocTi anroputMiB o0poOku iHdopmanii. Came TOMy
3aKOHOJABUi TpaHchoOpMalii BOEHHOTO Yacy HE MOXYTh ITHOpYBaTu
CTaHAAPTH 3aXHUCTY MEPCOHATBHUX JaHUX.

OcoOnuBoro 3HaueHHs B yMOBax BiifHW HaOyBa€ CIIiBBIJHOLIEHHS
NIPUBATHOCTI Ta JiepKaBHOI Oe3neku. PeanbHa BoeHHA 3arpo3a 00’€KTHBHO
3YMOBIIIOE PO3IIUPEHHS] KOHTPOJILHUX TOBHOBa)KEHb JIEp)KaBU: IeEpeBipKa
JOKYMEHTIB, BUKOPHCTaHHS 0a3 maHUX ais imeHTH(iKamii ocid, KOHTPOIb
mepeMilieHHss y TpUPPOHTOBUX palioHAX, KiOCPMOHITOPHHT 3arpos,
BUSBJIICHHS OWBEPCIHHOI MisubHOCTI, OopoThba 3  iH(opMamiitHIMu
oreparisiMu IpOoTUBHMKA. Taki 3aX0M MOXYTh OyTH BUIIpaBIaHUMH, OJHAK
JUIIe 332 YMOBH JOTPUMAaHHS NPUHIMIIB 3aKOHHOCTI, HEOOXiTHOCTI Ta
MIPOTIOPUIHHOCTI.

IHakmie Kayuu, Oe3lmeka HE MOXXE BHCTYNATH YHIBepCaJIbHUM
apryMEHTOM JJIsl HeOOMEKEeHOro M(ppPOBOTo Harsiay. byap-ske BrpyyaHHs
y TIPUBATHE JKUTTS IOBUHHO MaTH 4iTKy HOPMaTHBHY OCHOBY, IIEPECIIiayBaTh
JIETITUMHY MeTy Ta OyTW MiHIMaJbHO AOCTaTHIM aist i mocsrHeHHs. Came
TaKW# MiIXi]] BiAMOBI A€ €BPONCHCHKUM CTaHAaPTaM BEPXOBEHCTBA IpaBa Ta
JE€MOKPaTHYHOI AEp>KaBHOCTI.

Oxpemuii 010K TpoOIeM TOB’s3aHUM 13 KiOepOe3neKor SK eIeMEHTOM
npaB JIOAUMHMA. BoeHHa arpecis mpotHm YKpaiHH CYNPOBOMKYETHCS
MacoBaHUMH KiOepaTakaMd Ha JepKaBHI OpraHH, O0’€KTH KPUTHIHOI
iHppacTpyKTypH, OaHKIBCBKHI CEKTOp, TEICKOMYHIKAIliifHI Mepexi Ta
mudpoBi ceppicn. Y mux ymoBax KiOepOesmeka mepectae OyTH BHUKIFOYHO
TEXHIYHOIO KaTeropieo Ta HaOyBae MPaBO3axXHUCHOTO 3HAYCHHS, OCKUIbKU
MopyIIeHHs QYHKI[IOHYBaHHA II(PPOBUX CUCTEM Oe3MocepeIHbO BIUIMBAE HA
JOCTYNl JIIOJMHU JO MEIMYHUX TOCHyr, (iHaHCIB, aIMIiHICTpPaTHBHHX
MPOIEIyp Ta KOMYHIKaIlii.

VYkpaiHChKi JOCHIAHUKK OOIPYHTOBAHO MiJAKPECIIOIOTh, IO CydYacHa
JepKaBa Mae IO3UTHBHUI OOOB’S30K CTBOPIOBATH HAJEXHI yMOBHU
iHpopMmaniitHOT Ta KibepHEeTHYHOT OE3IeKH SK MepeyMOBY peaizalii iHImX
npas moauan?, Lle o3Hagae, 1o 3axuct uMPpoBoi iIHPPacTPyKTypH IIOBUHEH
pO3MIIsIATHCS SIK CKJIQJI0BA KOHCTHTYLIHHOTO OOOB’SI3KY JIep)KaBH MO0
YTBEPKCHHS 1 3a0€3MeYCHHS TIPaB 1 CBOOOI JTFOIUHH.

% Bapanos O. A. ITlpaBoBe 3abesmeucHHs KibepOesmeku B YKpaiHi: cydacHuil cTad Ta
MepCIEKTHBY PO3BUTKY. [Ipaso Yipainu. 2023. Ne 7. C. 88-91.
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3aKOHOABUOTO OCMHCIEHHS MOTpeOye TaKOXX MHTAHHSI  MIOMO
ABTOMATH30BAaHOTO TPHUHHATTS pimeHb. Y mpomeci nudposizamii menani
OiTpIIIe amMiHICTPaTUBHUX MpoLeAyp 0a3yIOThCS Ha aBTOMaTHUHIN 00poo1i
JAHWX: HapaxyBaHHS IOTIOMOTH, TIEPEeBipKa CTaTyCiB, MapUIpyTH3aIlis 3asB,
eIIeKTpOHHA BepHdikamiss ocoOu. Xoda Taki IHCTPYMEHTH IIiBHIIYIOTH
e(EeKTUBHICTh yTIPABIiHHSA, BOHA MOXYTh MOPOKYBAaTH PU3UKH TEXHIYHOT
TIOMUJIKH, HENpPO30POCTi KPUTEPIiB, NUCKPUMIHALIKHOTO anroputMmy abo
HEMO>KJIMBOCT] OCKap>KEHHS pe3yJbTary.

Y 3B’a3Ky 3 IUM MEpCIEeKTHBHUM HANpsIMOM IPaBOTBOPYOCTI €
3aKpilUIeHHsT TpaBa o0COOM Ha OTPUMAaHHS 3PO3YMUIOTO TOSCHEHHS
ABTOMAaTH30BaHOTI'O PIllICHHsI, IpaBa BUMAraTH JIFOJICHKOTO MEPEerisiLy TaKoro
pilleHHs Ta rpaBa Ha epeKTUBHE aMiHICTPaTUBHE YU CyJIOBE OCKap KEHHS.

He MeHII BaKWBHUM € NMUTaHHSA IMUQPOBOI piBHOCTI. BoeHHUH mepiox
MIPOJICMOHCTPYBaB, II0 HE BCi I'POMaJsSHU MAalOTh OJHAKOBHH IOCTYH IO
CIIEKTPOHHHUX cepBiciB. OcobM MOXWIOro BiKy, MEIIKaHII CUTBCHKOL
MICIIeBOCTI, TPOMAIHH 3 IHBANITHICTIO, 0COOH 0e3 CTaOLIEHOTO TOCTYIY 0
[aTepHeTy 2060 1M(POBHX HABUYOK MOXXYTh (PAKTHYHO ONMHSITHCS I103a
IUPPOBIMH MEXaHi3MaMH JEp>KaBHOI JTOTTIOMOTH. ToMmy IUQpoBi3amis He
MOBUHHA 03HAYATH JIIKBIIALli0 albTepPHATHBHUX O(IIaifiH-KaHATiB B3aEMOJIIT 3
JepAKAaBOIO0.

3 1pOro BUILIMBAE, IO CyYacHa IPAaBOTBOPUICTh MAa€ IOEAHYBATH
npuHOun  ougpoBoi  €pEKTUBHOCTI 3  NPHUHIMIIOM  IHKIFO3UBHOCTI.
EnexTpoHHa epaBa MOBHHHA 3AJIUILIATUCS JOCTYITHOIO JUIS BCIX, a HE JINIIE
JUTSL TEXHOJIOTIYHO Mi/IrOTOBJICHOT YaCTHHHU HACEIECHHS.

3 ommigy Ha BHKIAJCHE, IOLUJIBHAMH BHUJAIOTHCS Taki HANPSMH
MTOJTANTBIIIOTO 3aKOHOJIABYOTO PO3BUTKY YKpaiHU y IiH cdepi: TapMoHi3aIis
3aKOHOJIaBCTBA MPO 3axXHCT IEPCOHAIBHUX JaHUX 13 €BPONEHCHKUMHU
CTaHAapTaMM; 3aKpilUICHHS MPOLECYalbHUX TapaHTii BHKOPHCTaHHS
JICp’)KaBHUX PEECTpiB; HOPMAaTHUBHE BPETYIIOBAHHA aBTOMAaTH30BAaHHUX
aJIMIHICTPATUBHUX  pIllIEHb, TMOCHJICHHS BIJIOBIJAILHOCTI 3a BHTIK
MepCOHAJIbHUX JIaHWX; CTBOPEHHs CIHEiaJbHUX MeXaHi3MIiB IH(pPOBOro
3aXUCTy BHYTPINIHBO MEPEMILICHUX OCI0 1 BIICHKOBOCIYKOOBIIIB; PO3BUTOK
CTaHAapTIB KiOEPCTIMKOCTI Iep)KaBHUX CEPBICIB.

Takum uynHOM, HUQPOBI NpaBa, MPUBATHICTH 1 Oe3NeKa CTalld OJHUM i3
LEHTPAJIFHUX HANpsAMiB TpaHchopMalii yKpaiHCEKOTO 3aKOHOJAaBCTBA Y
BOEHHMH Tepios. YKpalHChKHI JOCBIJ AEMOHCTpPYE, 110 HU(PPOBI3aLlis MOXKe
OyTH TOTYXHUM IHCTPYMEHTOM 3axHCTy JIOJAWHM Ta MiATPUMAaHHI
(YHKI[IOHYBaHHS JIepKaBH, OJHAK JIMILIE 33 YMOBH HAJIE)KHOTO IPABOBOTO
OanaHCy MK TEXHOJIOTIYHOIO e()EeKTHBHICTIO, NPUBATHICTIO Ta iHTEpecaMu
Oe3IeKH.

397



Pazom i3 po3BUTKOM [HU(POBUX TapaHTI HE3MIHHO KIIOYOBUM
eNIEMEHTOM 3aXHCTY IpaB JIFOJHHH 3aJIUIIAETHCS JOCTYII IO HE3aJIEKHOTO Ta
e(eKTHBHOrO MpaBOCYAs, HAaBITh 32 YMOB BOEHHOTO CTaHy. AJDKE MOIPH
BOEHHI [Iii, Aep>kaBa 3000B’s13aHa 3a0e3neuyBaTi (GyHKIIIOHYBaHHS CHCTEMHU
npaBocyis. [IpaBo Ha cripaBeUIMBHE Cya He BTpadae 3HA4YCHHS IiJ 9ac
BilfHH, X09a MPaKTH4HI (GOPMH HOTO pearizamii MOKYTh 3MiHIOBaTHCSI.

B Vkpaini Oysio amantoBaHO NpaBWjia TEPUTOPialbHOI IMiACYJHOCTI,
3alpoBa/PKEHO JUCTaHLiHHI (opMH ydacTi y mponecax, NEpeHEeCeHHs
pO3TJsILy crmpaB y pasi 3arpo3um Oesmeri, 0coOIMBOCTI POOOTH CYMIB Y
npupoHTOBUX  perioHax. Taki pimeHHS Janu  3MOTy  30epertu
Oe3rnepepBHICT CyI0BOT BJIa Iy HABITh Y HaA3BHYaHHUX YMOBaX.

Oxpemoro 3Ha4eHHs Ha0yJI0 CyJJOBE OCKap KEHHs PillIeHb OpraHiB BlIaJu
mI0f0 COWiaNbHUX BWIUIAT, crarycy BIIO, MoOimizamiifHUX Mpomenyp,
MalHOBHX CIIOpiB Ta BIOIIKOAYBaHHA 30WTKiB. lle CBiOUWTH mpo Te, IIO
CyZOBa CHCTEMa CTaja BaXKIMBUM CJIEMEHTOM CTPUMYBaHHS HaIMipHOTO
aJIMiHICTPATHBHOTO BTPYYaHH.

€BpoIIeiicbKi CTaHTAPTH BUXOIATH i3 TOTO, IO HABITh Y KPU30BHUI MEpPio
CyA TOBHMHEH 3aJMIIATHCS pEalbHO MOCTYIHHUM 1 He3zanexkHuM. Tomy
MOJAJBIINKA PO3BUTOK YKPATHCHKOTO 3aKOHOJIABCTBA Ma€ BPAaxOBYBaTH HE
JIMIIEe  ONEPaTHBHICTh  IpOLEAYyp, a W rapaHTii mpouecyaibHol
CIIPaBEJIUBOCTI.

TakuMm YWHOM, 3aKOHOJaBui TpaHcdopmallii Ykpainu y chepi mpas
JIONMHM B Iepioj BiHHM CBIIYaThb NpPO MpArHeHHs Jep)KaBU MOEJHATH
moTpeOM HaIioHaNBbHOI Oe3meku 3 00O0B’SI3KOM 30epiraTh JTeMOKpaTH4HI
CTaHJapTH NMPABOBOTO MOPSAKY Ta MOBAry 10 IiTHOCTI JFOIMHH.

3. IlpaBoBi MexaHi3MM BilNOBiAaJIbHOCTI 32 BOEHHI 3JI0YUHU

BoeHHI 35104MHHM HajeX)aTh [0 Kareropii HaWTSKYMX MIDKHAPOIHHX
NPaBONOPYIICHB, IO MOCATAIOTh HA OCHOBOIOJIOXKHI 3aCa TyMaHHOCTI i [
yac 306poitHux KoH(MikTiB. IX mpaBoBa nmpupoma copMyBanacs B MeKax
MDKHApOJHOTO TyMaHITapHOro IpaBa Ta MIKHAPOAHOTO KPUMIHAIBHOTO
npaBa SIK peakilisi Mi>KHAPOJHOTO CHIBTOBAPHCTBA Ha MAacOBI MOPYILIEHHS
3aKOHIB 1 3BMuaiB BiiHKM. HOpMaTHBHY OCHOBY BiAIOBIJaIbHOCTI 32 BOEHHI
3JI0YMHM  CTaHOBJATH JKeHeBebki  koHBeHwii>!, JlojaTkoBi MpOTOKONM
1977 poky, 3BH4Ya€Be MDKHapoAHE TyMaHiTapHe mpaBo, CraTyTn
MibkHapoguux TpuOyHaniB ad hoc Ta Pumcekuit craryr MixkHapoaHoro
KPUMIiHAIBLHOTO CyIy>.

* Geneva Conventions of 12 August 1949. Geneva : International Committee of the Red
Cross, 1949.

% Dinstein Y. The Conduct of Hostilities under the Law of International Armed Conflict.
4th ed. Cambridge : Cambridge University Press, 2022. p. 244-251
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OcoOIMBICTIO BOEHHUX 3JI0YHHIB € T€, 0 BOHU BUNHSIOTLCS Y 3B’ SI3KY 31
30poiiHIM KOH(QJIIIKTOM Ta TOJATAIOTh Yy CEpPHO3HUX MOPYMICHHIX HOPM,
MIOKJIMKAHUX 3axHIaTth ocid, ski He OepyTh Oe3mocepemHpoi ydacTi y
00HOBHX HisIX, a TAKOXK OOMEKYBaTH METOIM Ta 3acoOu BeneHHA BiitHH. Jlo
TaKWX JisSHb HaJIeXaTh YMUCHI BOMBCTBA IIMBLIFHOTO HACEJICHHS, KATyBaHHS,
HEITIOJIChKEe TIOBO/KEHHS, HE3aKOHHA JICTIOPTAIlisl, 3aXOIUICHHS 3apyYHUKIB,
aTaKW Ha IUBUIBLHI 00’€KTH, BUKOPUCTAHHS 3a00POHECHUX METOMIB BEICHHS
BiliHH, MapOJEPCTBO Ta iHIIi AiTHHAZ,

[Ticns HropaOep3bpkoro mporecy y MiKHapOJHOMY HpaBi OCTaTOYHO
YTBEPAUBCS TMPHUHIUI 1HAWBIAYaTbHOI KPUMIHAIBHOI BIAMOBITAIBHOCTI 3a
MDKHapoJHi 370umHU. Lle o03Hauae, MmO BIAMOBINANBHICTE HECYTh HE
aOCTpakTHI Jep)KaBU SIK Taki, a KOHKpeTHI (i3u4Hi 0coOM — MONITHYHI
KepiBHUKH, BiiCbKOBE KOMaH{yBaHHS, BUKOHABIII 3IOYMHHNX HAaKa3iB Ta iHIII
mpudeTHi cy0’ektH. BoaHowac iHAWMBigyanbHa BiONOBIOANBHICTE HE
BHUKIIIOYAa€  MDKHAPOJHO-TIPABOBOI  BINMOBINANBHOCTI  JEpXKaBH  3a
MIKHApOIHO-TIPOTHIIPABHI AisSHHSA ii oprais>’.

VY cywacHHMX yMmoBax 30poiftHOI arpecii pociiicekoi demeparii mpoTu
VYkpaiHi mHUTaHHS BiIMOBiJAIFHOCTI 32 BOEHHI 3JI0YMHM HAOYJIO HE JIHIIE
TEOPETHYHOro, a i Oe3nocepeHhOr0 MPaKTHYHOro 3HaueHHs. Macmrtab i
CUCTEMHICTb ITOpPYLIEHb MIXKHAPOHOTO T'YMaHITApHOTO IpaBa aKTyasi3yBaiu
HEOOXIMHICTh BHUKODHCTaHHS BCIX HAasBHUX IPaBOBUX MEXaHI3MIB —
MIXKHAPOHUX, HAI[IOHAILHUX Ta T10OpUIHHX.

LenTpansHum Cy4acCHUM IHCTpYMEHTOM IHAUBIAYaIbHOT
BiJINIOBiJAIFHOCTI 32 BOEHHI 3JIOYMHU € MIXHAPOJHUN KPUMIHATBHUNA CYII,
CTBOpeHHH Ha mincTaBi Pumcekoro cratyty 1998 poky. Cynm wae
IOPUCIOUKIIIO MO0 TEHOUUAY, 3JO0YHHIB TPOTH IOISHOCTI, BOEHHHX
37I0YMHIB Ta 37M04MHY arpecii. Voro 3HaueHHs NONSArac y MOCTIHHOMY
XapakTepl HisUTBHOCTI, MPOIECYallbHIX TapaHTisAX CIPaBEIMBOTO Cydy Ta
3JaTHOCTI IEPECIIiLyBaTh 0Ci0 He3alexkKHo Bif ix odimiiinoro crarycy?®.

VYkpaina TpuBanmuii yac He Oyna Jep>KaBOIO-y4aCHUIEID PUMCBHKOTO
CTaTyTy, OJHAaK JBOMa JeKJIapalisiMi Bu3Hana topucaukuiro Cyny mozao
3JI04MHIB, YYMHEHUX Ha ii TepuTopii. Lle crano mpaBoBOIO MiACTaBOIO IS
BiZIKpUTTSl po3ciimyBanHs Odicom npokypopa MKC mono curyamii B
VYkpaini y 2022 porii.

BaknMBUM NpakTHYHUM KPOKOM CTall0 BHIAHHS OpJEpiB Ha aperT
OKpEMHX IIPEJCTAaBHHUKIB BHIOrO KEpiBHHUIITBA POCIHCHKOI (enmeparii 3a

26 Schabas W. A. An Introduction to the International Criminal Court. 6th ed. Cambridge :
Cambridge University Press, 2020. p. 377-381.

" Crawford J. Brownlie’s Principles of Public International Law. 9th ed. Oxford : Oxford
University Press, 2019. p. 522-527.

28 Rome Statute of the International Criminal Court of 17 July 1998. UN Treaty Series.
Vol. 2187. P. 35-41
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i03POI0 Y HE3aKOHHIH JernopTalii yKpaiHChKHUX JiTel. YXBalleHe pillleHHs
MATBEPAWIO, IO HAaBiTh HAWBUIIMN TONITHYHHN CTaTyc HE CTBOPIOE
a0COIIOTHOTO IMYHITETY BiJl Mi>KHApOIHOI KPIMiHAIBHOI BiIITOBiNAIEHOCTI.

Bognouac nisimeHicTs MKC Mae i cyTTeBi oOMexkeHHs. Cyz HE BOJOIIE
BJIACHUMH TIPIMYCOBHMH MEXaHI3MaM{ BHKOHAHHS DIlICHb, 3aJEKHUTH Bil
cmiBmpami nepaB y MHUTAHHAX 3aTpUMaHHA 0ci0, mepemadi JOKa3iB Ta
3abe3nedeHHss npouecy. KpiM Toro, 3HauHa TpPUBAIICTH MPOBAIKEHBb
00MEsKy€ IBHUIKICTh TOCATHEHHS IIPABOBOTO PE3YJIbTaTy >,

[omnpu e, s Yipainm MKC 3anumaeTsest KIFOYOBUM MiKHAPOJIHUM
MeXaHi3MOM MTPABOBOTO BCTAHOBJICHHS HAWTSKYMX 3JI0YMHIB Ta MPUTSATHEHHS
JI0 BIANOBIAAJBHOCTI 0OCi0, SKMX CKJIAIHO IEpPEeciiyBaTH JIHIIE 3aco0aMu
HAI[IOHAJILHOT FOPUCIUKITIT.

MikHaposHa TNPAKTHKAa IEPEKOHIMBO CBIAYHMTH, IO OCHOBHHH MacHB
CIpaB PO BOEHHI 3JIOYMHHU PO3IIISIAETHCS CaMe HalllOHATbHUMH cynamu. Le
BIZINIOBi/la€ MPUHIHUITY KOMIUIEMEHTAPHOCTI, 3aKpimieHoMy y Pumcbkomy
CTaTyTi: MDKHAPOAHUH CyJl JOIIOBHIOE, a HE 3aMiHIO€ BHYTPIIIHBOAEPKaBHY
rocTumio.

Vkpaina micns 2014 poky, a ocobmuBo micma 2022 poKy, CYTTEBO
aKTHUBI3yBaJia HAIlIOHAJIbHI MEXaHI3MH KPHUMIHAJBHOTO IEpECIiayBaHHS 3a
BO€EHHI 37104MHHU. OpraHul MpoKypaTypH, CIIiadi MiAPO3 i, Cy i, eKCIepTHI
YCTaHOBH Ta NPaBOOXOPOHHI OpraHu 3IiHCHIOIOTh JOKYMEHTYBaHHS (akTiB
yOUBCTB IMBLIBHUX OCIO, KaTyBaHb, HE3aKOHHOTO I030aBJICHHS BOJI,
CEKCYaJIbHOTO HACHJIbCTBA, pPYHHYBaHHS IIMBIIBHOI 1H(PACTPYKTYpH,
MIPUMYCOBO] JIeTIOpTaIlil HACEJIEHHs Ta IHIINX TSKKUX IOPYLIEHb 3aKOHIB 1
3BHYAIB BiifHU.

OcobmuBe 3Ha4eHHS Mae cTarTsa 438 KpuMiHambHOTO KOJEKCYy YKpaiHH,
sIKa BCTAHOBIIIOE BiJIOBINANBHICT 32 MOPYIICHHS 3aKOHIB Ta 3BUYAIB
Bilinm’!. Pa3zoM i3 THM y HayKoBiil HiTepaTypi CIIyIIHO HaroJOIIyeThCS Ha
HEOOXiJHOCTI TOAAJbIIOl TapMOHI3alii KPUMIHAJBHOTO 3aKOHOJaBCTBA
YkpaiHu 3 TMOJOXKCHHAMH MDKHAPOJIHOTO T'yMaHITApHOTO IMpaBa Ta
PuMCBKOTO cTaTyTy 2.

[MpakTryHa nepeBara HaliOHAIBLHOT FOCTHILIT TTOJISITAE Y TOCTYII J0 MiCIis
O/, MOXJIMBOCTI OIIEPATUBHOTO JIONIUTY CBIJIKIB, IPOBEJICHHS EKCIIEPTH3,

2 Ambos K. Treatise on International Criminal Law. Vol. II. Oxford : Oxford University
Press, 2021. P. 112-118.

3 Rome Statute of the International Criminal Court of 17 July 1998. UN Treaty Series.
Vol. 2187. P. 52-54.

3! Kpuminanbauit kogeke Ykpainu : 3akon Ykpainu sig 05.04.2001 Ne 2341-111. BizomocTi
Bepxosnoi Pagu Ykpainu. 2001. Ne 25-26. Cr. 131.

32 Slpmaxi B. X., SIpmaki X.IT. Mi>kHapO/{HO-[IPaBOBA Bi/IOBiAJILHICTb 32 BOECHHI 3J0YNHH
Ta 3aXUCT MPAaB JIOAMHA B YMOBax 30pOiHOI arpecii: KpuMiHaNbHO-NIPABOBUIA Ta IHCTUTYLIHHUI
BuMipu. Juris Europensis Scientia. 2025. Ne4. C. 232-233.
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(ikcarii Joka3iB Ta MBUAMIOMY pearyBanHi. BogHodac HamioHanbHa cucTeMa
CTHKAETHCS 3 3HAYHUM MPOLIECYAIbHIM HABAHTAXECHHSIM, BEJTUKOIO KiTbKICTIO
€Mi30/iB, CKIaJHICTIO MDXXHAPOTHOTO PO3IIYKY IiTO3PIOBAHUX Ta MOTPEOOIO
CIIeTiaji30BaHO]1 MiATOTOBKHU Ka/IPiB.

OTxe, yKkpaiHChKa cHUCTeMa KPUMiHAJIBHOI IOCTHUINI (PAaKTHIHO BUCTYIA€E
TIEPIIOIO JTiHIEIO TIPABOBOTO pearyBaHHS Ha BOEHHI 3II0YNHH.

OxpemMHM MeXaHI3MOM BiJIIOBIIAIBHOCTI € 3aCTOCYBaHHS MPHHIMITY
yHiBepcaIbHOI fOpHCIUKIHi. MOro cyTHiCTH moJNSTac y MOMKIHBOCTI
MEPEeCITiIyBaHHsd OCI0 3a HAWTsXK4Yi MIKHAPOJHI 3JOYMHU HE3aJCKHO BiJ
MiclIsl BUNHEHHS JisTHHS Ta IPOMaSHCTBA BUHHOTO UM HOTEPIIJIOTO.

[Ticns movaTKy moBHOMacmTaOHOI arpecii HU3Ka €BPOINEHCHKUX JEPHKaB,
3okpema Himeuunna, [lompmia, Jlurea, EcToHis Ta iHIII, BIIKPHIU
MIPOBA/PKCHHS 00 MDKHAPOAHHMX 3JI0YMHIB, IOB’SI3aHMX 3 BiffHOIO B
Vkpaini. Taki cmpaBu O0COONMBO BaXJHMBI y BHIAAKax IepeOyBaHHI
MiZO3PIOBaHUX Ha TEPHUTOPIl TPEeTiX AeprkaB ad0 KOJIU HEOOXITHO 30epertu
JOKa3H Iy MaiibyTHiX mporecis>.

3acToCyBaHHS ~ YHIBepCalbHOI  IOPHUCIOMKIII  TMOCHIIOE  ITOCHIIIOE
MDKHapOJHMH NPUHIOWI HEBIOBOPOTHOCTI MOKapaHHS, amKe 3BYXKYE
MOJXJIMBOCTI 0O€3MeyHOro mepeOyBaHHS OCI0O, MNPHYCTHUX O BOEHHHX
3n04nHIB. BogHouac mpakTuka i peamizamii 3ajieXHTh BiJ] HaliOHAIBHOTO
3aKOHOJIABCTBa KOHKPETHOI JEP)KaBH, JOKa30BOI 0a3u Ta MOJITHYHOI BOJI
MIPaBOOXOPOHHUX OPTaHiB.

Jnst Ykpainu croiBrpans 3 iHO3eMHUMH IOPUCAUKIISIMUA Ma€ CTpaTeriyHe
3HAYCHHS 5K €IEMCHT MIXKHAPOIHOI KOAIIIiT BiAIOBITaIbHOCTI.

Iopsin i3 BOEHHHUMHM 3JIOYMHAMHM MDKHapOJHA CINJIBHOTA aKTHBHO
00TOBOPIOE CTBOPEHHS CHEIIalbHOTO TPUOYHAIy IOMO 3JIOYMHY arpecii
pociticekoi deneparii nmpotu Ykpainu. Lle nmuTaHHS BUHUKIO Y 3B 53Ky 3
obmeskeHoro ropucaukuiero MKC cTocoBHO 31109nHY arpecii y cuTyartii, KoJu
JieprkaBa-arpecop He € CTOPOHOI0 PUMCEKOTO CTaTyTy.

HaykoBI1i 00rpyHTOBaHO BKa3yrOTh, 1[0 CAME 3JI0UKH arpecii € «KepiBHUM
3JI0YMHOMY, SIKUH TOPOJPKY€E MAacoBi BOEHHI 3JI0YMHHU Ta 3JIOYMHU HPOTH
moagHocTi>, Bigrak 0e3 OpUAMYHOT OLIHKM caMOro akTy arpecii cucrema
BiJITIOBiATFHOCTI 3aJIMIIATHUMETHCS] HETTOBHOIO .

CTBOpEHHS CHEeialbHOTO TPUOYHATy J03BOJIMIO O 30CepenauTHCs] Ha
BiIMOBIAAILHOCTI BHUIIOTO TOJITHYHOTO Ta BiMCHKOBOTO KEPIBHHIITBA 3a

3 Werle G., JeBberger F. Principles of International Criminal Law. 4th ed. Oxford : Oxford
University Press, 2020. 1024 p. 901-907.

3* Trahan J. Existing Legal Limits to Security Council Veto Power in the Face of Atrocity
Crimes. Cambridge : Cambridge University Press, 2020. p. 1518

% Spmaxi X. I1., SIpmaxi B. X. MiKHapogHO-NIPaBOBI MeXaHi3MH KOMIIEHCALLi K01
JKepTBaM BIMHM: Cy4acHi TEHJCHIUI Ta mepcneKTuBH i Ykpainu. Juris Europensis Scientia.
2026. Ne 1. C. 251-257. DOI: 10.32782/chern.v1.2026.44.
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IJTaHYBaHHS, IMiArOTOBKY, PO3B’S3aHHS Ta BeJCHHS arpecwBHoi BiitHH. e
TakoX Mayio O 3HAYHWHA TPEBEHTHBHUH e(eKT i Mai0yTHBOTO
MDKHapOJHOTO MIPABOMOPSAKY.

Hns Vipainu Takuid TpuOyHaJI € HE JHIIe NMATaHHAM MOKapaHHA, a i
odimiifHOr0 MIKHApOIHOTO BH3HAHHA (akTy 3JMOYMHHOI arpecii sk
MIEPIIONPUINHN MaCIITA0HUX CTPaXKAaHb 1 pyHHYBaHb.

Jloka3yBaHHS BOEHHUX 3JIOUMHIB € OIHIEI0 3 HAHOUIBIN CKIaTHUX chep
Cy4acHOTO KPHMIHAJIbHOTO NPOLECY, OCKUIBKM 3/IHCHIOETBCS B yMOBAx
30poifHOTO KOH(QUIIKTY, aKTHBHMX OOWOBHMX [iif, THMYacoBOl OKymarii
OKpEMHX TEpUTOpid, MacoBOrO MepeMIillleHHs HAaCEJCHHsS, pPyHHyBaHHS
iHpPACTPYKTypH Ta MOCTIHHOTO PU3MKYy BTpATH J0Ka30BoOi iHpopmamii. Ha
BIZIMIHY BiJi pO3CIiJyBaHHs 3arajJbHOKPHUMIHAJIBHHUX IIPABOMOPYLICHb, Y
CIpaBax NP0 BOEHHI 3JIOYMHM HEOOXIJHO MJOBECTH HE Jmme (akT
KOHKPETHOTO JisHHS, a H #oro Oe3mocepedHiil 3B’S30K 31 30pOWHUM
KOH(IIIKTOM, CTaTyC HOTEPIUIHX 0ci0, XapakTep 00’€KTa IMOCSITaHHA, CIIOCi0
3aCTOCYBAHHS CHJIHM, HASBHICTh YMHCIY, 8 B OKPEMUX BHIAJKaX — CUCTEMY
KOMAaH/[yBaHHS Ta POJIb BUIIMX MTOCAI0BUX OCI0 y BUMHEHHI 37104HHYC.

Came TOMy JIOKa3yBaHHS BOEHHUX 3JI0YMHIB Ma€ KOMIUICKCHHI XapakTep
i MOETHY€E TPAAUIIIIHI TPOLECyalbHI 3aCO0U 3 HOBITHIMH TEXHOJIOTIYHUMU
iHCTpyMeHTaMu. Jl0 KJIacMYHHMX JDKepeNl JO0Ka3iB Halle)XaTh ITOKa3aHHS
MOTEPIUINX 1 CBIJKIB, IPOTOKOJIM OIJISMy MicIl MOAIi, pedyoBi JOKa3H,
BHCHOBKH CYJJOBUX €KCIIEPTH3, MEIMYHA JOKyMeHTallis, Marepianu (orto- i
Bizeodikcarii. OQHOYACHO IeAaji OUIBIIOr0 3HAYCHHS HAO0YBaIOTh IUPPOBI
JlaHi: CYNyTHHKOBI 3HIMKH, TeOJIOKalliiiHa iH(OpMaIlis, 3amucu Kamep
CIIOCTepE)KEHHS, KOHTEHT 13 COLIANBHUX MEpeX, TeJICKOMYHIiKaIiliHi
BiJIOMOCTI, €JIEKTPOHHI JINCTYBAHHS, JaHi MOOLTFHHUX IPUCTPOIB Ta MaTepian
3 BinkpuTEX mKepen (OSINT)Y.

VY cydacHili MiKHapOIHIN MpaKTHI BiKPHUTI IUQPPOBI IKeperna BKe
PO3IJIAIAIOTECS SK BAXIMBHI €IEMEHT JI0Ka30Boi 0a3d MiKHAPOIHHX
3nounHiB. bepkiiiicekuii nporokos OOH mmono 1udpoBux po3ciigyBaHb i3
BIZIKpUTHX JKEpeJl BU3HA4Yae CTaHIapTH 30MpaHHs, MEpeBipKU, aHali3y Ta
30EpeXKEHHSI TaKHX MaTepiaiB. Moro monokeHHs: BUXOIATH i3 TOro, IO
uudpoBuit 1oka3z Moxke OyTH BUKOPUCTAHUW Y CYZOBOMY MpOLEC JIMIIE 32
YMOBH HaJle)kHOT BepH(iKallil MOX0oKeHHsI MaTepiajly, BCTAHOBJICHHS JaTH
Ta MiCIl CTBOPEHHS, NMEPEBIpKM WiTICHOCTI (ailily Ta BiACYTHOCTI O3HAK
MOHT&XKY 41 MaHimyJIsiii e,

3¢ Dinstein Y. The Conduct of Hostilities under the Law of International Armed Conflict.
4th ed. Cambridge : Cambridge University Press, 2022. p. 244-251.

37 Berkeley Protocol on Digital Open Source Investigations. New York ; Geneva : United
Nations, 2022. 132 p.

38 Berkeley Protocol on Digital Open Source Investigations. New York ; Geneva : United
Nations, 2022. 132 p.
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Jis Ykpainum 1g mpoOieMaThka Mae ocoOJvMBe 3HAUEHHS, OCKUIBKH
3HAaYHA YaCTHHA JJOKA31B BOEHHUX 3JI0YNHIB POPMYEThCA caMe Y TH(HPOBOMY
cepenoBui. Bizeo3anrcu HacTiIKIB pakeTHAX yAapiB, (POTO MiCIlb MaCOBHX
IIOXOBaHb, 3allUCH TEJNCQOHHUX TIEPETOBOPIB, EJIEKTPOHHI  KapTH
TepeMilIeHHs] BiHCHKOBHX IiIPO3[iTIB, TOBIIOMJICHHS B MECEHIXepax Ta
myOmigHi 3afBH TMOCAZOBHUX OCI0 MOXYTh MICTUTH KPHUTHYHO BaXKIHBY
JIoKka3zoBy iHopmamio. Pasom i3 TuM  ymHHMH  KpuminambHHI
NPOLIECYNIbHUH KOZEKC YKpalHW JIMIE YacTKOBO BpaxoBYyeE cCrenudiky
SJICKTPOHHMX JIOKa3iB 1 HE MICTHTh JOCTATHBO JETATi30BAaHOTO PEXUMY iX
MIPOLIECYAILHOTO BUKOPHCTAHHSI.

Cepiio3HOI0  TPOOJEMOI0  3AMIIAETHCS  3a0€3MEYCHHS  HaJIeKHOTO
JaHIora 30epexeH s 10Ka3iB. Y MDKHapOJHIM NMpakTHIl caMe MOpYIIeHHS
Oe3mepepBHOCTI 30epiraHHs pedoBHX a00 MU(POBHX OKA3iB YACTO CTaE
MiCTAaBOIO ISl CYMHIBIB y iX JOCTOBIpHOCTI. J[JIsI cTIpaB mpo BOEHHI 37I0YHHA
Il IUTaHHSA Ma€ OCOOJIMBY Bary, OCKUIBKH JJOKa3 HEPIJKO NMPOXOIUTH depe3
JeKiNbKa IHCTUTYLIH — B BIiCHKOBHX a00 IOMIMIT Ha MicIi OIl 1O OpraHiB
CHIZICTBA, NMPOKYPATYPH, CKCIIEPTHUX YCTAHOB Ta MIKHAPOAHHUX HAaPTHEPIB.
Kosken etan nepenadi Mae OyTH JOKyMEHTAIbHO 3adiKCOBaHMH, a JOCTYI 10
JI0Ka3y — KOHTPOJILOBaHUIA >

OKpeMOI0 CKJIAIHICTIO € JO0Ka3yBaHHS KOHTEKCTY BOEHHOTO 3JI0YHHY.
Hanpuknan, came 1o co0i pyldHyBaHHsI OyJIiBIi HE 3aBXIH CBIIYUTH IIPO
BOeHHUI 31mounH. J[ns Hajge:kHOI KBajidikalii HE0OXiTHO BCTAHOBHUTHU, YU
Oyna 151 OyiBJIA IMBUIEHUM 00’ €KTOM, Y BUKOPUCTOBYBANACS y BIICHKOBHX
OUISIX, 9u OyB Hamaj MPOMOPIIHHAM, YM MaB Micie ymucenl abo cBimome
HEXTYBaHHS HOPMaMH MDKHapOJHOTO T'yMaHiTapHOro mpasa. Lle morpebye
3aly9dCHHS BIHCEKOBUX €KCIIEPTIB, aHAJI3y CYITyTHUKOBHX MaTepialiB, TaHIX
IPO THIT 030POEHHSI, PaiONEPEXOIUIEHb, OTIEPATHBHOT 0OCTAHOBKH Ta IHIINX
mxepen 0.

He MeHII BaXXIMBUM € TATAaHHS KOMaHIHOI BiAMMOBIIAJILHOCTI. Y 0aratbox
BUIaKax Oe3rmocepeqHii BHUKOHABELb 3JIOYMHY MOXKE 3aJIMIIATHCS
HEBCTAaHOBJICHMM a00 OyTH HENOCSHKHUM sl mpaBocyansd. Tomy
po3ciiayBaHHsS Mae OyTH CIPSMOBAHE TaKOX Ha 0Ci0, sSIKi BiIAaBaal HAKa3H,
OpraHi3oByBaJH 3J0YMHHI [il, HE 3amo0iriu 3y104nHy abo CBiZIOMO
JIOIYCTHIIN HOro BYMHEHHs. Jsl 1bOro HEOoOXiIHO JOBOAMTH CTPYKTYpPY
MiAMOPAAKYBAaHHS, KaHalIM 3B’s3Ky, OOI3HAHICTP KOMAaHIAYBaHHS MIPO
3NMOYMHHI Hil MUIerTuX, (aKkTHYHWA KOHTPOJb HAJA MigpO3AUIaMH Ta
MOXKIJIMBICTb 3a1100iraHHs 3JI0UUHY.

3 Werle G., JeBberger F. Principles of International Criminal Law. 4th ed. Oxford : Oxford
University Press, 2020. P. 901-907.

40 Schabas W. A. An Introduction to the International Criminal Court. 6th ed. Cambridge :
Cambridge University Press, 2020. P. 377-381
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OcoOnuBHuii 070K MPOOIEM CTOCYETHCS POOOTH 3 TOTEPIIIUMH Ta
cBigkamu. bararto oci0, sIKi MepexwIn KaTyBaHHSA, CEKCyallbHe HACHIIBCTBO,
HE3aKOHHE I1030aBJICHHS BOJNI ab0 CTauM OYECBHIIIMH MAacOBHX YOWBCTB,
mepeOyBaloTh y CTaHI TSHKKOI IICHXONOTidHOI TpaBMu. [loBTOpHI momuTH,
(opmaitizoBaHHN CTHIIb CIITYMX A1l a00 HEeHAICKHUHN 3aXUCT EPCOHATBHUX
JAaHUX MOXYTh CIPHYMHUTH TIOBTOpPHY BikTuMizamito. Came Tomy
MDKHApO/IHI CTaHJapTH PEKOMEHIYIOTh 3aCTOCYBaHHS TPABMOOPIEHTOBAHOTO
MiIX0/y, Y4acTb IICHXOJIOTIB, Bifieo(ikcalilo NEpBHHHUX IIO0Ka3aHb Ta
MiHiMi3aIlif0 TIOBTOPHOTO KOHTAKTY TOTEPIIINX i3 CHCTEMOKO MPABOCY LA 4.

BaxnuBuM cyyacHUM BUKJIMKOM € TPaHCKOPJOHHUIT XapakTep J0Ka30Boi
iHpopMmarii. 3HayHa yacTHHA LU(POBUX NaHMUX 30epiraeTbcs 3a MeXaMu
VYkpaiHu — Ha cepBepax iHO3EMHHUX KOMIIaHiH, y XMapHHUX CXOBHIIAX, Y 0a3ax
MDKHapOIHHX MiaTdopM abo TeJeKoMyHiKaliiHuX orepartopis. Lle Bumarae
aKTHBHOTO BHMKOPHCTaHHS MEXaHi3MiB MDKHApOAHOI HpaBOBOi JOIOMOTH,
CHUTPHUX CHITYUX TpyH, CHiBOpami 3 €BporoctoM, MiXHApOIHIM
KPUMIHAJIBHAM CyJIOM Ta PABOOXOPOHHUMH OpraHAMH 1HO3EMHHUX JICPKaB.

VY Takux yMOBax YyKpaiHChKa IIPaBOTBOPYICTh Ma€ pearyBaTH He
TOYKOBUMH 3MiHaMH, a (DOpPMYBaHHSAM CIICIiaJbHOTO IIPOLECYaTBHOTO
PeXUMY J0Ka3yBaHHS MKHAPOIHUX 3JI0YHHIB.

[Mo-nepme, nouineHuM € BHeceHHs 3MiH 1o KIIK VYkpaiaum miono
OKpPEMOT0 BpETYJIIOBaHHS CTATYCy €JIEKTPOHHHX JI0Ka3iB. 3aKOHOIaBCTBO MA€
YiTKO BH3HAUUTH TIOHATTSI EIEKTPOHHUX JAHMX, METaJaHuX, IH(POBHX
Komil, iH(popMaIlil 3 XMapHHUX CEpBICIB, a TAKOX NpaBHja iX BHIyYEHHS,
¢ikcarii, 30epiraHHs Ta JOCTIHKSHHS B Cy/Ii.

[To-npyre, HeoOXigHO 3aKOHOJABYO 3aAKPIMHUTH CTaHJAPTH3OBAHUH
TIOPSIIOK 3a0€3MeUeHH JIaHIIoTa 30epekeHHs J0Ka3iB y clpaBax IIpo BOEHHI
370uMHH. MeThest Tpo €IMHI KypHANIM Hepenadi, mu(ppoBe MapKyBaHHs
MaTepialiB, 000B’3KOBE pe3epBHE KOIFOBAHHS Ta IPOTOKOIH Mi’KBiJOMYOTO
0OMiHy.

[To-Tpere, mnoTpedye HOPMATUBHOTO BPETYJIIOBAaHHS BUKOPHUCTAHHS
MarepiaiiB 3 BIAKpUTHUX JoKepen. JIOIIbHO  BHU3HAYUTH  KpUTEpil
nonycrumocti  OSINT-gokasiB: Bepudikamis pkepena, IiATBEPIKSHHS
reoJIOKallil, BCTAHOBJICHHS 4acy CTBOPEHHSI, He3aJIeXHa TIepeBipKa 3MICTy.

[Mo-uerBepre, nouineHo gonoBHutH KIIK VYkpainu creniaabHuM
po3aiioM TpO OCOOJMBOCTI MPOBAMKEHHS y CIpaBax MO0 BOEHHUX
3JI0YMHIB, 3JI0YMHIB MPOTH JIIOSHOCTI, TeHOUMy Ta arpecii. Takuil po3zin
MIr OM BperyJoBaTH JI0Ka3yBaHHS KOHTEKCTY KOHQIIKTY, IOKYMEHTYBaHHS
MacoBHX IIOXOBaHb, YYacTb MDKHApOJIHHUX EKCIIEPTiB, IPOBEICHHS

4! Minnesota Protocol on the Investigation of Potentially Unlawful Death (2016). New York
; Geneva : United Nations, 2017. p. 14-27.
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JTUCTAHIIIMHAX JOMUTIB Ta BUKOPUCTAHHS JOKa3iB, OTPUMAaHUX 1HO3EMHHUMH
OpraHamH.

[o-’site, moTpedye pO3BUTKY 3aKOHOAABYA 0a3a 3aXHCTY HMOTEPIIHX i
CBIIKIB y cmpaBax NpO MIKHAPOMHI 37104YMHHU. JlOmimbHO mepeadadunTi
OTHOpA30BHH JIOIHT Ypa3MBUX KaTeropii ocib, cremianbHi TapaHTil
KOH(QIIEHIIITHOCTI, TpoIleCyaTbHIA CYTPOBIA NCHXOJOTa Ta MOMKIHBICTH
JMCTAaHIIHHOT y4acTi y CyJJOBUX 3aciJaHHIX.

[Mo-mocte, cTpaTeriyHUM HAIpPSIMOM € CTBOPEHHS €IWHOTO JEPIKaBHOTO
CJICKTPOHHOTO  PEECTPY JOKa3iB BOEHHUX 3JIOYHMHIB 13  HAJICKHUM
KpuITorpadiyHuM  3aXMCTOM, ayAUTOPCHKMM KOHTPOJEM JIOCTYIy Ta
TEXHIYHOIO CYMICHICTIO 3 MKHAPOJIHUMH CUCTEMaMHU OOMiHY 1H(QOpMAITi€r0.

Takum 4YMHOM, JOKa3yBaHHS BOEHHUX 3JI0YMHIB y CyYaCHHX YMOBax
NEePEeTBOPIOEThCA  HAa  CaMOCTiHHY cdepy pO3BUTKY KPHUMiHAIBHOTO
nporecyansHoro npaea. s YkpaiHu Lie MUTaHHSA Ma€ He JIUIIE NPAKTHIHES
3HAYCHHS MMOKapaHHSI BUHHUX OCi0, a ¥ cTpaTeridyHuil BUMip — GOpPMyBaHHS
Takol IPaBOBOI MOJENi, 3a sSKoi 3i0paHi Ha HAIlOHAIFHOMY piBHI JOKa3u
OyoyThb TPHIATHAMH Ta [EPEKOHJIMBUMU y  OyAb-SKOMy  CYAi:
HaIlOHAJILHOMY, IHO3€MHOMY Y1 MDXKHAPOTHOMY.

4. KomneHcaniiine mpaBo micjs BiliHu:
yKpaiHchbKMii Ta Mi’KHaApOAHMII BUMIp

[TicnsiBo€eHHEe BIJHOBJEHHS JepKaBH TPAJULIAHO IIOB’3y€ThCI 3
NUTAHHAMHM ~ penapauid, pectutynii, catucdakuii Tta iHmWUX Qopm
MDKHapOJHO-TIPAaBOBO{  BIAIIOBINAJIBHOCTI JAepkaBH-arpecopa. BomHouac
cydacHi 30poiHI KOHMIIKTH TPOJEMOHCTPYBAJH, IO KIACHYHI MEXaHI3MHU
MDKIEP)KaBHOTO  BIAIIKOAYBaHHS HE 3aBXKIW 34aTHI  ONEpPaTHBHO
3a0€3NCUNTH PEabHUN 3aXWCT TpaB MOTEPIIIMX OCi0 Ta BiTHOBICHHS
3pyiHOBaHOI iHQPACTPYKTYpH. Y 3B’S3KY 3 IIUM Y IIPABOBIH JOKTPHHI IeAami
aKTHUBHIIIE (dopMyeThCSI  KOHIICTIIiST KOMIIEHCALIHHOTO npaBa 5K
MDKIaTy3eBOro KOMIUIEKCY HOPM, 1110 MTOEAHY€ MXKHAPOIHE Iy OIliuHe IpaBo,
NpaBo MpaB JIIOAWHY, IMBIJIbHE NpaBo, (iHAHCOBE NPaBO Ta MEXaHi3MHU
Iy OJIIYHOTO aJIMiHICTPYBaHHSI.

3MiCT KOMIIEHCAIII{HOTO TpaBa IMOJsArae y NpPaBOBOMY BpETYJIIOBaHHI
BIJIIKOAYBaHHS IIKOJHM, 3aBAaHOI BIHHOI JEpiKaBi, TEPUTOPIATLHUM
rpoMazaM, FOPHINIHIM 0cobaM Ta GizndaauM ocobaM. MeThes He e mpo
KOMITCHCAI[II0 MaTepiallbHUX 30MTKIB, a W MPO BIJUIKOJYBAaHHS MOPaJIBHOT
IIKO/IM, BTPATH >KUTJA, BUMYIICHE IEPEMIIleHHs, BTPATy JIOXO/IB, HIKOAY
3JI0pOB’10, CMEPTh OJM3BKHUX OCi0, €KOIOTIUHI HACTIKY BIHHU Ta KyJIbTYypHI
Brpatd. Came TOMy cydacHE KOMIICHCAlliHHE INpaBO BUXOJHUTh 32 MEXi
KJIACUYHOT'O JETIKTHOTO MifXoay i HaOyBae pHC CaMOCTIHHOTO NpaBOBOTO
IHCTHTYTY.
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VY mpamix yKpaiHCBKMX HAyKOBIIB CIIyIIHO HArojoIIyeThCs, IO
MMOBHOMAcIITaOHa arpecis pocificekoi deneparii npotu Ykpainu pakTuaao
3armoyaTKyBajla HOBHH  eTall  pPO3BUTKY MDKHapOIHUX  MEXaHi3MiB
BIZIIKOYBaHHS IIKOJHW, JI€ LEHTPAITGHIM €JIEMEHTOM BHCTYIIA€ MOETHAHHS
MDKHapOIHHX 1 HAIIIOHAIFHUX iHCTPYMEHTIB 3aXHCTY.

OmanM 13 (yHTAMEHTAIPHUX NPUHIMINB CY4acHOTO MIKHApPOIHOTO
myOJiYHOTO MpaBa € TOJIOKEHHS Mpo Te, IO KOXKHE MIXHApPOJIHO-
NIPOTUIIPaBHE JiSHHA JAEpKaBH TiArHe 3a coOoro ii 00OB’SI30K yCyHYTH
HACJIJIKU TOPYIICHHS Ta 3A1HCHUTH MOBHE BIJIIKOYBaHHS 3aBJIaHOT IIKO/IH.
Le#t minxinq Mae TpuBaly ICTOpil0 pO3BUTKY Ta OyB OCTaTOYHO
KOHLENTYaJ i30BaHUH y TPaKTUIl MIDKHAPOAHUX CYIOBUX IHCTHTYLIH 1
koaudikaninHii gisuibHOCTI KoMmicii MmixkHapomuoro npaa OOH. Horo 3mict
MOJIATa€e B TOMY, IO IOPHAMYHA BiAMOBIIAIBHICTD A€pKaBH HE 0OMEKYETHCS
KOHCTaTamielo (akTy MOpYIICHHs, a Iependadae peadbHHH O000B’SI30K
BiTHOBUTH MOPYIICHUN TPABOTIOPSIOK 1 KOMIICHCYBATH 3aIlOisHI 30UTKH.

Knacuaanm JDKEpeIIoM Cy4acHOI  JOKTPUHH MDKHapOIHOT
BiNOBIiJAIFHOCTI BBaXkKaeThCsl pirmeHHs [IOCTiifHOT mamaTu MiKXHAPOIHOTO
mpaBocynns y cmpaBi Factory at Chorzow 1928 poky, B skomy OyIo
c¢(hopMyIbOBaHO TMPHUHIIMI, BIANOBIAHO O SKOTO BIJIIKOJYyBaHHS Mae,
HACKUIbKH 116 MOJKJIMBO, YCYHYTH BCi HACJIJKH MPOTUIIPABHOTO JSTHHS Ta
BiJTHOBUTH CTaHOBHIIIE, SIKE ICHYBaJIO O 3a BiICYTHOCTI nopyiiueHHs. Came 11
NpaBoBa TMO3HUIlsl CTajla OCHOBOIO CYYacHOTO PpO3YMIHHS PpECTUTYIIi,
KoMmmeHcarii Ta catucdakmii Sk GopM  MIKHAPOIHO-IIPABOBOIO
BimmkomyBanHa*,

VYHiBepcalbHEe HOPMATHUBHE 3aKPIIUICHHS el miaxin orpuMaB y [TpoexTi
crareit Komicii mixkaapomroro nmpasa OOH mpo BignoBigamsHICTE AepikaB 3a
MiXHapogHO-TipoTunpasHi gisHas 2001 poky, sKuif Xxoua GopManbHO i He €
MDKHapoOJHHM  JIOTOBOPOM, OIHAK  BU3HAETHCA ABTOPUTETHUM
BiZIOOpaXEHHSIM 3BUYA€BUX HOPM MDXHapoHoro npasa. CtaTts 31 Bu3HAUae
3arajabHUM 000B’ 530K JICPKaBU-MIOPYITHUKA  3A1HCHHUTH IIOBHE
nissaasM. Crarts 34 mepeabavyae TP OCHOBHI (DOpPMH  BIAIIKOYBaHHS:
PECTUTYIIi10, KOMIEHCAIlio Ta caTucdaxiio®,

PectuTyliss 03Hayae BiJHOBJICHHS CTAaHOBMIIA, SKE€ ICHYBaJO [0
MOPYIICHHS, HACKIUIBKY 1€ € (PaKTHIHO MOXIIUBUM. Y KOHTEKCTI 30poitHO1
arpecii pecTUTYIisl MOJKE OXOILUTIOBATH HOBEPHEHHS HE3aKOHHO BHBE3EHOTO
MaifHa, KyJbTypHHUX LIHHOCTEH, apXiBiB, CyJleH, TPaHCIIOPTHHUX 3aco0iB, a

42 Case Concerning the Factory at Chorzéw (Claim for Indemnity) (Merits). PCIJ. Series A.
No. 17. 1928.

4 Draft Articles on Responsibility of States for Internationally Wrongful Acts, with
commentaries. Yearbook of the International Law Commission. 2001. Vol. II. Part Two.
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TaKOX BiZHOBJIEHHSI KOHTPOJIIO HAJl OKYTTOBAaHIMH TEPUTOPISIMH SIK ITOTITHKO-
[IpaBOBMI acleKT MOBEPHEHHS 10 status quo ante.

KomrmeHcaris 3acTOCOByeThCS y BHUIAAKAX, KONM IIOBHA PECTHUTYIIS €
HEMOXITMBOIO a0 HexocTaTHbOI0. CaMe 111 hopMa Mae KIIFOYOBE 3HAUCHHS
Ut Y KpaiHu, OCKUTBKH 3HAYHA YACTHHA 3pyHHOBAHOTO KUTIIA, MiIPHEMCTB,
eHepreTHYHOi 1H(QPacTPyKTypH, COIiabHUX O0O0’€KTiB, EKOCHCTEM Ta
KyJIBTYpHOI CHaJIIMHA HE MOXe OyTH BiJIHOBJEHA Yy NMEPBICHOMY BHIJISII.
KomrieHcarlist HOKIMKaHa OXOIUIFOBATH BapTICTh YTPauyeHOro MaiiHa, BUTPaTH
Ha BIJHOBJICHHS, BTpPa4eHUH NpPUOYTOK, IIKOXY 3I0pPOB’I0, BUTPAaTH Ha
JIKYBaHHSI, BUMYIIEHE [IepeceIeHHs Ta iHIIi 30UTKH.

Carucdakuis mnonsrae y HemarepialbHUX (opmax BiIHOBJIECHHS
CIpaBeUIMBOCTI: O(iuiiHOMY BHU3HAHHI IOpPYLICHHs, BUOAYEHHI, TapaHTisIX
HETIOBTOPCHHS, TIOKapaHHi BUHHHUX 0¢i0, MeMopiadizamii skepTs. s nepxas,
SIKI TIOCTpaXKAIH Bix arpecii, caTuc(akilis Mae BayXITUBE MOJITHKO-TIPABOBE
3HAYCHHS, OCKUIBKH MIATBEPIKYE MDKHAPOAHY MPOTHIIPABHICTH il
arpecopa.

OcobmuBe Micle B CHCTEMi MIXHApPOIHO-TIPABOBUX OCHOB KOMIICHCAII{
3aliMae 3a00poHa arpecii Ak iMmepatuBHa Hopma. BimmoimHo mo Craryty
Opranizauii O6’enqnanux Hamiii nep>xaBu 3000B’si3aHi yTpUMYBaTHCS Bif
MOTPO3U CHJIOK YH ii 3aCTOCYBaHHS MPOTH TEPUTOPIaiIbHOI IITICHOCTI abo
MOJITUYHOI HE3aJIeKHOCTI OyIb-iKoi AepiKaBH. Arpecis pO3TISIacThCs SIK
rpy0e TOpYyLIIEHHS OCHOB MIDKHApOAHOTO TIPAaBOIOPAIKY, a TOMY
BIINOBIJANBHICTE 3a Hel Mae mocwieHWH xapakrep. lle o3Hauae, 110
MDKHapOJHE CIIBTOBAPHCTBO Ma€ HE JMIIE NPaBO, a W MEBHOIO Mipoio
000B’5I30K CIIPHUATH BiJJHOBJICHHIO TIOPYIIEHUX MPaB )KEPTBH arpecii.

Y Bunmanky VYKpaiHM MIDKHapOZHO-IIPAaBOBI OCHOBM  KOMITEHCAL]
JIOaTKOBO MiITBEPIUKYIOTECS YHCIEHHMMH pe3oionisMu [ 'eHepanbHOT
Acambnei Opranizamii O0’emnannx Harmii, 30kpema pesomoriero ES-11/5
Bin 14 mmctomama 2022 poky, B sKid BH3HAHO HEOOXITHICTH CTBOPEHHS
MDKHApPOJIHOTO MEXaHi3My BIIUIKOAYBaHHsS INKOAM, BTPAaT 1 30HUTKIB,
3aBJaHUX MIXXHApOJIHO-NPOTHIIPABHUMHU JisiIMU pociiickkol ¢enepaiii B
VYkpaini. ¥ upomy x gokymenri ['eHepanbHa AcamOnesi peKOMeHIyBajia
CTBOPEHHSI MDKHapOJHOTO pEECTpy 30HMTKIB SIK MEpIIOro MPAaKTHYHOIO
eleMeHTy MaiOyTHBOT KOMIEHCaliHOT apXiTekTypu™*,

BaxmmBuM apryMeHTOM Ha KOPHCTh KOMIICHCAIIIMHUX BHMOT € M
MIPaKTHKAa MDKHAPOAHUX CyJiB. MIXXHApOJIHHUI CyJI HEOAHOPAa30BO BH3HABAB
000B’5130K JIep)KaBH BIJIIIKOJIOBYBATH IIKOJY 32 IOPYLIEHHS MIXHAPOJIHHUX
3000B’513aHb, 30KpeMa y cIIpaBax IIO/0 3aCTOCYBAaHHS CHIIM, HOPYIIEHHS
CYBEpEHITETy Ta HE3aKOHHOI OKyTalii TepuTopiil. Xo4a KOXKHa CIIpaBa Mae

4 Furtherance of remedy and reparation for aggression against Ukraine : Resolution adopted
by the General Assembly on 14 November 2022 (A/RES/ES-11/5).
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BIIaCHY crenu(iky, 3arajbHUM TPUHIWN TOBHOTO  BiAIIKOIYBAaHHS
3aJIMIIAETHCS CTAIUM €JIEMEHTOM MIKHAPOJHOTO IIpaBa.

Oxpemoro 3HaueHHS HaOyBa€ TWIMTAaHHSA IHAWBIAYaJbHOTO IIpaBa
MTOTEPIIJINX HA BiOIIKOAYBaHHS. TpaanIiitHoO MiXkKHapOIHA BiIIIOBiAaIbHICT
OyIoyBajacs 3a MOJEIUTIO «IepXKaBa — NepikaBay, OTHAK CyYacHHH PO3BHTOK
MDKHapOIHOTO TpaBa IIpaB JIOAWHHI Ta MXKHAPOIHOTO KPAMIHAIEHOTO TIpaBa
CYTTEBO 3MIHUB [0 KOHIeIIif0. CbOoroHi Jaenani Oijblie BU3HAETHCS, IO
KEPTBU MDKHAPOAHUX 3JI0YMHIB MarOTh IpaBO Ha eQeKTUBHHU 3acib
IOPUAMYHOTO 3aXHCTy Ta HajexHe BimmkonxyBaHHsA. lLle BimoOpaxkeHo y
OCHOBHUX NPHUHLMIIAX Ta KEPIBHUX IOJOXKEHHSX IIOJ0 IpaBa Ha 3aco0u
MIPaBOBOr'O 3aXMCTy Ta BIJIIIKOXYBaHHA 30WTKIB, yXBaJCHUX | eHepalbHOIO
Acambneero OOH y 2005 powi®.

Jns YxpalHH 1e o3Hayae, IO KOMIIGHCAliiHa MOJENb HE NOBHHHA
00Me)XyBaTUCS JIMIIE MiKASp)XaBHUMHU (piHAHCOBHMH po3paxyHKamu. BoHa
Ma€e BKIIOYATH MpsMi MEXaHI3MH 3aJ0BOJICHHS BHMOT (i3WYHHX O0cCi0,
TEPUTOPIAILHAX TpOMal, IiJNPHUEMCTB, KyJIbTYPHHUX YCTaHOB Ta iHIIMX
MOTEPIILIINX CY0’ €KTIB.

BopmHouac peamizamis MiKHapOIHO-TIPaBOBOTO IpaBa HA KOMIICHCAINIO
CTHKAETBCS 3 HHU3KOK MPAaKTUYHUX TpyAHOIiB. Jlo HUX Haiexarb
BIZICYTHICTh aBTOMAaTHYHOI'O MEXaHi3My MPUMYCOBOTO CTATHEHHS KOIITIB 3
JiepKaBU-arpecopa, MHTaHHS IOPUCAMKLIHHOTO IMYHITETY JepKaBHHX
AKTHBIB, CKJIQ/IHICTh OLIIHKM MaclITaOHMX 30MTKIB, MOJIITUYHA BOJISI TPETiX
JIepKaB, TPUBANCTh MbKHapoauux npoueayp. Came TOMy cydacHe
KOMIICHCAIiifHEe MPaBo Jiefaii OUTbIIe TsKi€ 10 KOMOIHOBaHUX MOZETCH, Jie
MDKHApOIHI TPUHIMIN TOETHYIOTBCS 3 HAIOHATBHUMH (DOHAAMH,
CIeIiaJbHIMHU KOMICISIMU Ta 0araTOCTOPOHHIMHU 1HCTUTYITISIMH.

Y HaykoBifi JiTeparypi YKpalHCBKI JIOCIITHHKH OOIPYHTOBaHO
HaroJIOIIyIOTh, IO CHTyallii 3 arpecield NpoTH YKpaiHH MOXe CTaTh
KaramizaropoM  (GOpMyBaHHS  HOBOTO  TIOKOJNIHHS  MDKHAPOIHHUX
KOMITEHCAI[IHHUX MEXaHI3MiB, OPI€HTOBAHHX HE JIMIIE Ha JIePXKaBHU PiBEHb,
a i Ha Oe3nocepeHii 3aXUCT HOTEPIIJIOT JIFOANHH.

TakuM YMHOM, MIDKXHApOJHO-IPABOBI OCHOBH BiJLIKOAYBAaHHS LIKOAH,
3aBJIaHOI arpeciero, MaroTh MillHE HOPMAaTHBHE IIAIPYHTS i OXOIUTIOIOTH SIK
KJIaCHUYHI TPUHLMUIIK BiJIIOBINAILHOCTI JiepKaB, TaK 1 CydacHi CTaHAApTH
3aXUCTy TpaB JOuHU. [IJis YKpaiHu 11e CTBOPIOE JOCTATHIO IOPUINIHY 0a3y
Uit (opMyBaHHSI JTIOBIOCTPOKOBOI cTparerii pemapariif, KoMHneHcamiitHux
BHIUIAT T BiJHOBJICHHS CIIPABEUIMBOCTI MICIIs BifHH.

Jnst YkpaiHu nuTaHHs KOMIEHcalii Ha0yJio He JIMIIe Mi>XKHAPOAHOTO, a |
BHYTPIIIHBOJIEP’)KaBHOTO XapakTepy. 3 OonIsiay Ha Macmrad pyiHyBaHb

45 Basic Principles and Guidelines on the Right to a Remedy and Reparation. UN General
Assembly Resolution 60/147 of 16 December 2005.
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JieprkaBa He MOXE OUiKyBaTH 3aBEPILCHHS TPUBAINX MI>KHAPOAHUX HPOLIELYP
1 3MyIIeHa mapaieilbHO CTBOPIOBATH BJIACHI MEXaHI3MH BiJHOBJICHHS IPaB
TPOMaJIsH.

OpmHUM i3 KIIIOYOBHX HAIPSMIB CTaja KOMIICHCAIliS 32 MOIIKO/KEHE Ta
3pyiiHOBaHe XUTIO0. Byro chopmoBano udpoBi peecTpr 30UTKIB, CIIPOIIEH]
MPOLEAYypH MOMAHHS 3asB, MEXaHI3MH OOCTE)KCHHSA MaifHa Ta yXBaJlCHHS
pitiens moao kommnexcaiii. Taki MoeNni MarOTh MOMABIHE 3HAYCHHS: BOHH
3a0e3neuyroTh COLIaNbHUN 3aXWUCT TPOMaAsSH Ta OIHOYACHO CTBOPIOIOTh
JI0Ka30By 0a3y Ui MalOyTHIX MIKHAPOAHUX BUMOT JI0 JIepXKaBH-arpecopa.

Oxpemoro 3HauyeHHs HaOyBae KomImeHcauis ais OizHecy. PyiiHyBaHHS
MiAPUEMCTB, BTpaTa akKTHBIB Ha THMYacoOBO OKYIOBAaHHX TEPHUTOPIsX,
MOPYIIEHHS JIOTICTUKHW, BTpa4eHHH NPUOYTOK 1 NMPHMYCOBE NPUIIMHEHHS
JISUTEHOCTI TOTPEOYIOTH CIeIialIbHUX MPABOBUX MEXaHi3MiB BiTHOBICHHS. Y
Cy4JacHHX yMOBaxX KOMIICHCaliliHe IpPaBO IIOBHHHO OXOIUTIOBaTH HE JIMINE
¢izngHEX 0Ci0, a i cy0’€KTIB rOCIIOaPIOBAHHS SIK HOCI{B MAafHOBHX ITPaB.

VYkpaiHCBKi JOCTITHUKHA OOTPYHTOBAHO 3a3HAYAIOTH, 10 KOMIICHCAIlIITHA
Mozmenb Mae OyTh 0araTopiBHEBOIO: BHYTPIIIHBOJEPKABHA JOIOMOTA,
MDKHapoIHi (OHAM, CyIOBE BINIIKOAYBaHHA Ta MaiiOyTHI pemapamiiiHi
BUIUIATH TMOBHMHHI (YHKI[IOHYBaTH HE 130JIbOBAHO, a SIK B3a€MOIIOB’s3aHi
€JIEMEHTHU €IMHOI CUCTEMU.

[TpUHIMIIOBO HOBUM €TaroM PO3BUTKY KOMIIEHCALIHOTO IpaBa CTajo
cTBOpeHHs PeecTpy 30uTKiB [u1st YKpainu B Mexkax Panu €spornu y 2023 porii.
Horo cyTHicTs mosisrae y Qikcarii 3ass, 0Ka3iB Ta iHpopMarii Ipo mKoxy,
BTPATH UM YIIKOIKEHHS, 3aBJaHi (Hi3HIHUM 0co0aM, FOPUANIHIM 0co0aM Ta
JepkaBi YKpaiHa BHACHIOK MIKHApOIHO-TIPOTHIIPABHUX il POCIHCHKOI
¢denepanii micis 24 motoro 2022 poky. Peectp He € cymoMm um GoHIOM
BUIUIAT, OJHAK BHUKOHY€ KPHUTHYHO BAXKIMBY (YHKIIO HAKOIMYCHHS Ta
CHCTEMAaTH3allii BAMOT /i1 Mali0yTHHOr0 KOMIIEHCAIIHHOTO MeXaHizMy*C.

Cranom Ha modaTok 2026 poky PeecTp BiIKpHB HH3KY KaTeropiil 3ass,
30KpeMa 00 3HHUIIEHHS KUTJIa, BHYTPIIIHBOTO MEPEMIILIEHHS, BAMYIIIEHOTO
BHUI3/ly 32 KOPJIOH, BTPATH JIOCTYIy JI0 MaiiHa Ha OKYIIOBaHMUX TEPHUTOPIsX,
BTPaTH IHOMBIIyaJbHOTO  IANPUEMHHULTBA. bByno momaHo moHap
100 000 3asiB, 1110 CBIIYHUTH PO peajibHy 3aTpeOyBaHICTh MEXaHi3My Ta HOTro
NpaKTHYHE 3Ha4YeHHAY,

IIpaBoBe 3HaueHHs PeecTpy momsirae y Tppox acmekrtax. [lo-mepie, BiH
CTBOPIOE CTaH/IAPTH30BaHMN MacuB BuMor. [lo-npyre, hopmye MiKHApOIHO

4 Register of Damage for Ukraine. FAQ: General. Council of Europe. URL:

https://rd4u.coe.int/en/faq/general
47 Register of Damage for Ukraine receives 100,000 claims. Council of Europe, 19 Jan. 2026.
URL: https://rd4u.coe.int/en/news?utm_source
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BH3HaHy JoOKa30oBy 0a3y. Ilo-Tpere, 3akiamae IHCTUTYIIHHY OCHOBY
MalOyTHBOI CHCTEMH BHUILIAT.

Y  rpymai 2025 ©poky Oymo moromkeHo KoHBeHmiro 1po
cTBOpeHHS MikHapoaHO KOMICii 3 po3rismy mpeTeHs3idt mis YKpaiHu, ska
Mae riepebpaTti (QyHKIII OIiHKY 3asB, BU3HAUCHHS PO3Mipy KOMIICHCamii Ta
YXBaJICHHS pillleHb o0 BuIuIaT. [lepenbauaerses, mo gaHi Peectpy 30uTkiB
OyayTh iepeiani HoBiit Komicii micis ii inctuTyniiiHoro 3amycky.

Lle cBiqUUTH PO MOCTYOBUH IIEPEXiJl Bijl eTary JOKyMEHTYBaHHS KON
J0 eralmy IHCTHTYLIOHawi3aumii MDKHapoOJHOTO pO3IJISLLy BHUMOr. Y
TEOPETUYHOMY BHMIpi HaeTbcss Tpo (OpPMYBaHHS HOBOTO HOKOJIHHS
MDKHApOJHHUX KOMIICHCAI[IHHUX OpraHiB, OpI€EHTOBAaHUX HE JIMIIE Ha
JieprkaBH, a i Ha Oe3nocepeHil 3aXUCT MOTEPIINX 0ciO.

OpHiero 3 HalCKIAOHIMMX MPOOIeM  KOMIIEHCANIHHOTO  IpaBa
3aJIMINAETHCS. MUTAaHHS JUKepen BuIuiaT. HOpuawdHe BU3HAHHS IIpaBa Ha
KOMITCHCAIII}0 caMe 1o co0i He TapaHTye peaJbHOro BiAIIKOAyBaHHS. Tomy
MDKHapoJHa  JHUCKyCis  KOHIIGHTPYETBCS  HABKOJIO  BUKOPHCTAHHS
3aMOPOKEHIX JIepKaBHUX aKTHBIB pociichKkoi (peneparrii, JOXOIIB Bl TAKIX
aKTHBIB, CHIeiaTbHAX MIKHAPOIHUX (OHAIB Ta KOH(]iCKOBaHOTO MaiiHa 0cil,
MPUYETHUX 0 arpecii.

BopaHouac 1i MeXaHi3MHU MOPOKYIOTh CKJIIHI MATAHHSA MIKHAPOIHOTO
(iHaHCOBOTO MpaBa, JIep)KaBHOTO IMYHITETY, 3aXHCTy NpaBa BJIACHOCTI Ta
mporenypHoi  jeritumHocti. CaMe  TOMYy — MOJAJIBIIMHA  PO3BUTOK
KOMITCHCAI[IHHOTO TIpaBa BHMAaraTMMe PETEbHOrO IMOEJHAHHS TNPHHLUITY
CHPaBeUIMBOCTI 3 IPUHIIUIIOM IIPABOBOI BU3HAYCHOCTI.

@®opmyBaHHs e(eKTHBHOI CHCTEMHM KOMIIEHCalii IIKOIW, 3aBAaHOi
30poitHOIO arpeciero, MoTpedye He JHIIe OKPEeMUX HOPMATHBHHUX PillleHb, a
miTicHOI  JepKaBHOI  TPABOTBOPYOI  CTpaTerii, 3HaTHOI  MO€IHATH
BHYTPIIIHBOICPKABHI MEXaHI3MH 3aXHCTY 3 MDKHAPOIHUMHU 1HCTpYMEHTaMHU
MalOyTHROTO BiIIIKOAYBaHHA. MacmrTad pyHHyBaHb, TPHBAIICTH 30pOITHOTO
KOH(MJIIKTY Ta 6araTOBUMIpHHH XapakTep BTpaT 3yMOBIIOIOTh HEOOXiJHICTh
CHUCTEMHOI'0 TMeperjsgy YHHHOTO 3aKOHOJABCTBAa YKpaiHM Yy cdepi
KOMITEHCAI[IHHOT TTOJITHKH.

IlepenyciMm akTyaJbHUM € TMTaHHS Koaudikamii HaliOHAIBHOTO
KOMITEHCAI[IHHOTO 3aKOHOAaBCTBa. Ha ChOrojHi INpaBoBe peryJroBaHHS
BIIITKOJYBaHHS IIKOIW, TIOB’S3aHOiI 3 BIHHOW0, XapaKTepU3yEThCS
(parMeHTapHICTIO Ta HAasABHICTIO YHCIEHHMX CHELIaJIbHUX akTiB, IO
PErJIaMEeHTYIOTh OKpEeMi BHUAM BUILIAT ab0 OKpeMi KaTeropii mocTpaIanx
oci0. Takwif migxix OyB 00’€KTHBHO BUIPABIAHUM HAa MMOYATKOBOMY €Tarli

8 International Claims Commission for Ukraine. Council of Europe, Apr. 2026. URL:
https://www.coe.int/en/web/kyiv/-/international-claims-commission-for-ukraine-council-of-
europe-launches-preparatory-committee?utm_source
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pearyBaHHS JepKaBH, OJHAK Y JTOBTOCTPOKOBIH MEPCIIEKTHBI BiH YCKIIQIHIOE
MIPaBO3aCTOCYBAaHHS Ta CTBOPIOE PH3WKH HEPIBHOCTI y HOCTYI O
KOMICHCaIil. ¥ 3B 3Ky 3 MM JOIUTEHUM BHIAETHCSA PO3POOIICHHS € TMHOTO
CHCTEMHOT'0 3aKOHOJABUOTO aKTa, KU BU3HAYaB OW 3arajibHi MPUHIIHIIA
KOMIICHCAIlil, KaTeropii MOTepHiNX, BHIN LIKOIH, MPOIEIyPH 3BEPHEHHS,
TTOPSIAOK OLIIHKM 30UTKIB Ta [kepena (piHaHCYBaHHS BHIDIAT.

He M™eHm BaXiIMBUM HampsMOM MpPaBOTBOPYOCTI €  yHi(ikaris
METO0JI0Tii BU3HAaYeHHsI Koau. st 3a0e3neueHHs NpaBoBol BU3HAYECHOCTI
Ta OZJHAKOBOTO MIIXO/AY JI0 PI3HUX KaTeropiii BUMOT AepkaBa Ma€ BUPOOUTH
€/IMHI CTaHJApTH OLIHIOBaHHS MalHOBUX BTPAaT, BTPATH JOXOJIB, BaAPTOCTI
3pYHHOBAHOTO JKUTJA, MOIIKO/PKEHHX BHPOOHWYMX AaKTUBIB, IIKOIU
JOBKUIIIO Ta HeMarepiaJibHUX BTpaT. Taka MeTOJOJOTis IIOBHHHA
BINOBIaTH SIK HAITIOHAIEHUM TMOTpedaM aJMIiHICTPATHBHOTO Ta CYIOBOTO
pO3TIIMY, TaK i MIKHAPOIHUM CTaHAApTaM TOKa3yBaHHS UL ITOJANBIIOTO
BUKOPUCTaHHA y MDKHapOJHHUX KOMIICHCAI[IMHUX MexaHi3max. Came
yHiQiKamis KpuTepiiB OIHKK 30MTKIB 31aTHa 3a0E3MEYUTH JOBIpY IO
KOMIICHCAIIITHOT CHCTEMH Ta ii IPOTHO30BaHICTb.

Oxpemoro 3HAYEHHS HaOyBae IHCTHTYIiOHATI3AITisA €IMHOT
iHpopMaIiiiHOT iHpPaCTPYKTYpH KOMIIEHCAliiHNX BUMOT. B yMoBax 3HauHOT
KUTBKOCTI 3asB BiJ IpOMajIsiH, Oi3HECY Ta TEPUTOPIaAIbHUX TPOMaJ JAepikaBa
motTpebye iHTErpOBaHOI EIEKTPOHHOI CHCTEMH OOJIKY 30WMTKIB, CYMICHOI 3
MDKHapOJHUMH PEECTpaMU BUMOT. Takuid MiIXiJ 103BOJIMB OU YHHKHYTH
IOyONIOBaHHS JaHHMX, MiHIMI3yBaTu OlOpokpaTH4Hi Oap’epu, 3a0e3neyuTd
MPO30PICTh PO3TISAY 3afB Ta CTBOPHTH HAJICKHY JOKa30By 0a3y it
MalOyTHIX MDKHApOOHHX mponenyp. Lludporizamis KxoMmeHcamifHOTO
IIpoIIeCcy BOJAHOYAC MA€E CYIIPOBODKYBATHCS BHCOKUMHU CTaHIAPTAMU 3aXUCTY
MIEPCOHATBHAX JAHUX Ta KibepOe3reku.

CaMocCTilHIM ~ HampsiMOM ~ TIPABOTBOPUYOi  HisULTBHOCTI Ma€  CTaTd
BHU3HAYCHHS MOJIENIEH IMOMEpeTHhOr0 (aBAaHCOBOTO) BiIIKOMAYBaHHS IITKOIU
3a paxyHOK JepkaBd YKpaiHa. 3 OIJIsiiy Ha COLIalbHY MPHPOLY 3HAYHOI
YaCTHHU BTpPAT AeprkaBa He MOKE IMOBHICTIO MOKJIAJaTH TSArap O4iKyBaHHS Ha
IPOMaJISIH JI0 MOMEHTY 3aBepIleHHS MDKHAPOJAHUX NPOLENYp CTATHEHHS
pemnapartiit. ToMy 3aKOHOAABCTBO IIOBMHHO MepeadadaTd MeEXaHi3Mu
TUMYAcOBOI KOMIIEHCalii HaWOIbll Bpa3MBUM KaTeropism ocid i3
MOJAIBIIMM PETPECHAM IIPaBOM JepKaBH 10 MaiOyTHIX MIKHApOIHUX
JUKepel BiAmKoxyBaHHs. Takuid MiAXid BiAMOBiNA€ MPUHIIHITY COIaTbHOT
JIepKaBH Ta KOHLETILIT ITO3UTUBHHUX 3000B’s13aHb I110J10 3aXUCTY JIIOIMHU.

Ocob6muBoi yBaru noTpedye mpaBoBe 3a0e3MEUCHHS KOMITCHC AT KON
cy0’eKTaM rocroJaproBaHHs. Y BITYM3HSIHIA TPAKTHIII OCHOBHHU aKIICHT
3aKOHOMIPHO 30CEpE/DKEHO Ha 3axHUcTi (Pi3MYHMX 0cid Ta KHUTIOBHX NpaB
TpOMajisiH, OJHAK TIOBOEHHE BIJHOBJICHHS EKOHOMIKH HEMOXIHBe 0e3
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BIANIKOAYBAHHS BTpaT Oi3Hecy. MIeThCsi NP0 3HHIIEHI ITiANPHEMCTBA,
BTpPayeHI aKTHBH HAa THMYAacOBO OKYIIOBAaHHMX TEPUTOPISAX, IepepBaHi
BHPOOHMYI [WKJIH, BTPa4CHUH NMPHOYTOK Ta HEMOXKIHUBICTH KOPHUCTYBaHHSI
MaifHOM. 3aKOHOJAaBCTBO Mae Cc(HOpPMYBaTH OKPEMHH KOMIICHCAIIHHUI
peXuM IS IOPHUAMYHHX 0cid, sKui BpaxoByBaB OM  cremudiky
KOPIIOPAaTHBHUX IPaB, (PiHAHCOBOI 3BITHOCTI Ta IHBECTHIIIHIX PU3UKIB.

He mMeH1I 3Ha9y UM € PO3BUTOK MEXaHi3MiB BiALIKOAYBaHHS HEMaifHOBOT
mKoau. BiitHa cripiuuHMIIa MacoBi BUNAAKK BTPATH WICHIB CiM 1, IEPEKUTHX
KaTyBaHb, HE3aKOHHOTO I1030aBIEHHS BOJi, CEKCyaJbHOTO HaCHIIbCTBA,
JeTopTarii AiTei, BUMYIIEHOTO IEpEeMIlICHHS Ta IHIMX (OPM TIKKUX
cTpakaanb. TpaguiiiiHi 1MBIIBHO-NIPABOBI IJXOJM A0 MOPaJbHOI IMIKOIU
YaCTO BUSIBISIIOTHCS HEAOCTATHIMU ISl OLIHKHM TaKUX BTpat. Y 3B’S3KY 3 IIUM
3aKOHOJABEIbF Mae€ pPO3POOWTH CHeHiaNbHI CTaHIAPTH KOMIICHCAIil
HEMaHOBOi IIKOAW, SKi BpaxoByBaIM O MDKHApOAHI NPaKTUKH
BIZTHOBIIIOBAJILHOTO TIPABOCYAIS Ta HOTPEOH KEPTB MACOBUX IOPYIICHb IIPaB
JIIOIUHH.

BaxnuBuM acneKToM NpaBOTBOPYOCTI € BHU3HAYCHHS IPIOPHTETHOCTI
KOMITCHCAIIHHUX BHUIUIAT. 32 yMOB OOMEKEHOCTI peCcypciB AeprKaBa IIOBHHHA
BCTaHOBUTH CIIPaBEJIMBI KPUTEPIl 4eproBOCTI 3aI0BOJICHHS BUMOT. 3 O3HUIIiT
coliaybHOT CNPaBEAMBOCTI Ta MPHHIMITY BPa3IUBOCTI IMEPIIOYEPrOBOTO
3aXUCTy TNOTPeOYIOTh ciM’1 3arubaux, ocoduM 3 IHBAJIIAHICTIO, JiTH,
BHYTPIIIHBO NeEpeMillleHl o0co0u, JKepTBH KaTyBaHb 1 CEKCYaJbHOTO
HACHJILCTBA, OCOOM, SIKI BTPATHIIM €IWHE JKUTIO. 3aKPIIUICHHS TaKHUX
KpHUTEpiiB Ha PiBHI 3aKOHY CHPHUATHME Iepeq0adyBaHOCTI Ta JICTiITHMHOCTI
KOMIIEHCAIIITHOT TTOJIITUKH.

[Moganpomnii  PO3BUTOK HAIIOHAITBHOTO 33aKOHOJIABCTBA Ma€  TaKOXK
BpaxoBYBaTH HEOOXiTHICT rapMoHi3arii 3 MDKHAPOJHAMUA
KOMITCHCAI[IHHUMH MeXaHi3MaMH. YKpaiHChbKa CHCTEMa BIALIKOAYBaHHS
moBHHHA OyTH cymicHOK 3 misimbHicTIO Register of Damage for Ukraine,
MaiioyTHhO1 International Claims Commission for Ukraine Ta iHImMu
MOTEHUIHHUMHE MIDKHapoAHUMH 1HCTUTYUissMU. Lle crocyerbest yHidikarii
TEPMIHOJIOTI], CTaHJIApTIB JOKa3yBaHHS, KaTEropili IIKOAW Ta HPOLERyp
nepeBipkd BUMOT. BiJICyTHICTh Takoi y3ro/PKEHOCTI MOYKE HPHU3BECTH 0
KOH(MJIIKTY FOPUCIHKIIIN, TTOABIHHOTO 00JIIKY BUMOT a00 BTPATH JI0Ka30BOTrO
3HAYCHHS YaCTHHHU MaTepiaiiB.

3pemToro, KOMIEHcalliifHe 3aKOHOAaBCTBO Ma€ PO3IIIAATHCS HE JIUIIE SIK
IHCTpyMEHT ()IHAHCOBOTO BIJIIKOJYBaHHS, a SK €JEMEHT IIePeXiJHOro
MPaBOCYIJs Ta MICISIBOEHHOTO BiJHOBJICHHS JICPXKaBH. Horo dyHKIIsS
MOJISITa€ Y BIJHOBJIICHHI JIOBIpH TPOMAJSIH 1O JCpIKaBH, YTBEP/UKCHHI
CIpaBeUIMBOCTI, COLiaNbHIA cTabiimi3amii Ta CTBOPEHHI YMOB IS
€KOHOMIYHOI pEKOHCTPYKIIii kpaiau. Came ToMy MpaBOTBOPUICTS Y I1iHt cepi
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NOBMHHA 0a3yBaTHCS Ha NPHHIMIAX BEPXOBEHCTBAa IIpaBa, IMPO30POCTI,
PIBHOCTI, aZpeCcHOCTI Ta TOBrOCTPOKOBOI IHCTHTYIIHHOI CTIHKOCTI.

Takum 4rHOM, KOHKPETHI HAIIpsSMU MIPaBOTBOPUOCTI Ut YKpainu y chepi
KOMIICHCAIIIfHOTO TpaBa MalOTh OXOIUTIOBATH CHCTEMHY KOIU(]IKaIliio
3aKOHO/IaBCTBA, PO3BHUTOK €IMHOT JT0Ka30BO-1H(popMaIiitHOi
iHPPACTPYKTypH, YHOCKOHAICHHS METOIWK OILIHKH 30WTKIB, CTBOPEHHS
MEXaHi3MiB MONEPEeTHHOT0 BiJIIKOJIYBaHHS, 3axXUCT TNpaB Oi3Hecy Ta
MOTEpHiIMX 0ci0, a TaKoXX IOBHY IHTETpallilo HaI[lOHAJIBHOI MOAENl Yy
MDKHApOJHY apXiTeKTypy penapauiil. Jluie 3a Takux yMOB KOMIIEHcalliiiHe
NPaBO 3MOXKE€ BHKOHATH CBOIO TOJOBHY (YHKLIIO — CTaTH peasbHUM
MEXaHi3MOM BiJTHOBJICHHSI CIIPABEUIMBOCTI ITICIIS BIHHH.

BUCHOBKH

IIpoBeaeHe AOCTIHKEHHS A€ MiZCTaBU CTBEPPKYBATH, 110 PAaBOTBOpYA
IiSUTEHICTh YKpalHH B yMOBaX IMOBHOMAcCIITaOHOI 30poifHOI arpecii HaOyma
SIKICHO HOBOTO 3MICTy Ta BHHIIIA 32 MEXi TPamUIifHOTO pPO3YMIiHHA
BHYTPIIIHBOJICP>KaBHOTO HOPMOTBOPEHHS. Y Cy4acHHX YMOBaX BOHA IOCTa€e
HE JIMIIE K IHCTPYMEHT PETYIIOBAHHS CYCIIIbHUX BITHOCHH, a SIK KITFOUOBHI
MEXaHI3M 3a0e3MEeUeHHs CTIMKOCTI Hep)KaBHW, 3axHCTy TMpaB JIFOAWHH,
pearyBaHHS Ha MDKHApOIHI 370YMHM Ta (OPMYyBaHHS HOBHUX MOJEICH
IMICJIIBOEHHOTO BiHOBIICHHS. Y KpalHChKUN JOCBIJ MIEPEKOHIMBO 3aCBIUMB,
0 B MHEpioJl KPU3H MIXHAPOJHO-TIPABOBHUX TapaHTIi camMe HaIliOHAJIbHA
NPaBOTBOPYICTh 3[]aTHA KOMIIGHCYBaTH IHCTUTYILIHHY IOBUIBHICTH a0o
HEJIOCTATHIO e()eKTHBHICTh OKPEMHUX MI>KHAPOJHUX MEXaHI3MIB.

YcraHOBIIEHO, 1110 CydacHa CHCTEMa MIXHApPOJHO-IPABOBHX T'apaHTiH,
chopMoBaHa MepeBaKHO Micist 3aBepiieHHs Jpyroi cBiToBOI BiliHH, HONpPH
3HAYHUH HOPMATHBHUN MOTEHIIiall, BUSBUIA HU3KY CTPYKTYPHHX OOMEKEHB.
Jlo HUX HaleXaTh MOJITUYHA 3aJIEKHICTh MEXAHI3MIB KOJIEKTUBHOI O€3IIEKH,
BHOIPKOBICThP MDKHApPOJHOTO pearyBaHHS, CKIAQJHICTh IPUMYCOBOTO
BUKOHAHHS pIMIeHp MDKHAPOMHUX IHCTUTYIIM, a TakoXX HEZOCTAaTHS
aIalITOBAHICTh KJIACHYHHUX MPABOBUX MOJENeH 1o Tridpuaaux GopM arpecii,
Kibep3arpo3 Ta 3aTsHKHUX KOH(QIIKTIB HOBOTO THITYy. Arpecis pociHchKol
denepanii npotn YKpaiHu cTaja MacIITaOHUM BHUIPOOYBaHHAM IS ITiET
CHCTEMH Ta BOJHOYAC KATaJIi3aTOPOM ii IIEPEOCMUCIICHHSI.

JloBeneHo, mo 3a TaKMX yMOB HAIllOHaJbHA MPAaBOTBOPYICTh YKpaiHH
Ha0yJa KOMIICHCATOPDHOTO Ta IHHOBALIMHOTO XapakTepy. Y KOPOTKHH
icTopuuHHi epion 0ysi0 chopMOBaHO 3HAUHWUH MACUB 3aKOHOIABYHX PillleHb
y cepax 0o60poHH, MOOiTi3aLii, PyHKIIIOHYBaHHS OpraHiB Aep>KaBHOI BIIAIH,
COLIANILHOTO 3aXHCTY HaceJIeHHs, IM(pPOBOTO BPsLyBaHHS, TOKYMEHTYBaHHS;
BOEHHMX 3JIOYMHIB, IATPUMKH Oi3HECcy Ta BiJHOBJICHHS MaifHOBHX IpaB
rpomansH. Lle cBimunuTh PO 34aTHICTH YKPATHCHKOI JepKaBH 3a0e3MeuyBaTH
HOPMaTHBHY aJalnTalilo MPaBOBOI CHCTEMHU 10 EKCTPEeMAIbHHX YMOB 0e3
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BTpaTH CTpareriyHoi OpieHTalii Ha NPUHLIMINA BEPXOBEHCTBA IIpaBa Ta
€BPOMEHCHKOI iHTerparii.

OxpemHuii BUCHOBOK CTOCY€ThCSI C)EpH IPaB JIIOAWHYU Y BOEHHUH IIEpio].
JocmimkeHHs MATBEpANIIO, 0 HABITh B YMOBAaX BOEHHOTO CTaHy JepkaBa
HE 3BUIBHSETHCS BiJ 000B’sI3Ky 3a0e3ledyBaTd KOHCTUTYLIHHI rapaHTii, a
JOITyCTUMI 0OME)KeHHS MpaB IOBMHHI BIATIOBIAAaTH MPHUHITNIIAM 3aKOHHOCTI,
HEOOXITHOCTi, THMYacOBOCTI Ta IPONOPIIHHOCTI. YKpalHChKa IpaKTHKa
MIPOAEMOHCTPYBaJIa MOXJIMBICTb TO€AHAHHA OOOpOHHHMX MOTped i3
(YHKI[IOHYBaHHSAM J€MOKPATUYHUX IHCTHUTYTIB, 30€pPEKECHHIM JOCTYITY N0
MIPaBOCYIs, PO3BUTKOM MEXaHI3MIiB COLIANbHOI MATPUMKH Ta MUPPOBUX
cepBiciB st TpoMasiH. OcoOIMBOro 3HAYEHHs HA0YJIM 3aXHUCT BHYTPIIIHBO
mepeMimeHnx ocib, KOMIIeHcamis 3a 3pyHHOBAaHE JKUTIO, IOCTYIl O
aJIMIHICTPATHBHUX MOCIYT Ta 3a0e3MeueHHs [U(POBUX MIPAB JFOIUHH.

Y chepi MiKHAPOOHOT KPHUMIHANBHOI IOCTHIIi BCTaHOBJICHO, IO
BINOBIJANIGHICTh 32 BOEHHI 3JIOYMHM Y CYYaCHHX yMOBax Mae
OaraTopiBHEBUII XapaKTep i peaizyeTbcs Yepe3 MOEJHAHHS MIKHAPOIHUX Ta
HaI[lOHATPHUX  MexaHi3MmiB. [lopsim i3 AisUTbHICTIO  MiXHApPOIHOTO
KPUMIHAJIBHOTO CYAy BHUPIIIANbHY pOJIb Bifirpae HamiOHaJbHA CHCTEMa
KpuMiHaimbHO!  tocTHUii  YKpaiHu, ska  3a0e3nedye  omepaTHBHE
JOKYMEHTYBAHHS 3JI04HHIB, 30MpaHHS TOKa3iB Ta PO3TIIA 3HAYHOIT KiTBKOCT1
npoBa/pkeHb. OCOOJMMBO aKTyaJbHUM CTaB PO3BUTOK IPOILECYaTbHUX
CTaHAAPTIB AOKa3yBaHHSA MIKHAPOIHNX 3JI0YMHIB, BUKOPUCTAHHS HU(POBUX
JIOKa3iB, MaTepialliB BIAKPUTHX JKEpes, MeXaHi3MiB MI>KHApPOAHOI MPaBoBOT
JIOTIOMOTH Ta 3aXHCTy morepminux ocib. Lle mae mimcTaBu rOBOPHUTH TIPO
¢dbopmyBaHHS B YKpaiHi HOBOI CICIiaai30BaHOT MPAKTHKH KPHUMIiHAILHOTO
MIPOLIECY MO0 MIXXHAPOHHUX 3JI0YHHIB.

JlocnmiKeHHsIM TaKoX OOIPYHTOBAHO CTAHOBJICHHS KOMIIEHCAIIHOTO
mpaBa SK HOBOTO MIKIaly3eBOrO HampsMy IIPaBOBOTO PETYIIOBAHHS.
MacmTab pyiiHyBaHb, JIOACEKHX BTpaT Ta EKOHOMIYHHUX 30HUTKiB,
CHPUYMHEHHUX BIHOIO, 3yMOBHMB HEOOXIIHICTh NEPEXOAY B KIACHUHHX
MoJieNield MDKAEpKaBHUX perapaiiid 10 CKIaJHIIIO0] CHCTEMH, L0 BKJIIOYAE
MDKHApOJHI PEECTpU 30WTKIB, CHCHiajdbHI KOMIICHCAI[IIHI MeXaHi3MH,
HAIllOHANGHI  MPOTpaMH  BIMIIKOAYBaHHA Ta MaiOyTHI 1HCTPYMEHTH
BUKOPHCTAaHHS aKTUBIB JepkaBH-arpecopa. YKpaiHa (akTHYHO craiia
LHEHTPOM (OPMYBaHHS HOBOI MDKHApOJHOI IMPAaKTHKH KOMIICHCALIHHOTO
npaBa, OPIEHTOBAHOI HE JIMIIE Ha Jiep)KaBy SIK MOTEPIIy CTOPOHY, a i Ha
Oe3mnocepenHiii 3axuct ¢i3ndHUX 0ci0, rpoMas Ta Oi3Hecy.

3aranbHOTEOPETHYHE 3HAYECHHS MPOBEACHOTO JOCIHIKEHHS IOJISrae y
MIATBEPXKCHHI TE3M TMpO 3MiHY CIIBBIJIHONICHHS MDKHAPOJIHOTO Ta
HAI[lOHAJIFHOTO TIpaBa y KpW30Bi mepiofu. SIKIo B yMoBax cTabiIbHOTO
NIPABOIIOPSIIKY MIKHAPOJIHI CTaHAAPTH 37eOUIBIIOrO IMIUIEMEHTYIOTBCS Y
BHYTPIIIHIO CHCTEMY, TO B YMOBaxX MacIITa0HOI BilfHM came HaI[iOHAIbHUI
JIOCBil MOXE BIUIMBAaTH Ha TpaHC(OpPMalil0 MIKXHAPOIHHX IHCTHUTYTIB.
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VYkpaiHChbKUI PHKIIAJ 3aCBIAYYE, 0 BHY TPIIIHBOAEPKaBHA IPAaBOTBOPYICTh
3IaTHA CTaTH [DKEPEJIOM HOBHX MDKHAPOJHHX INPABOBUX pIlIeHb y chepax
BIZIMOBITAJILHOCTI 32 arpecito, 3aXUCTy LUBUILHOTO HACEJCHHS, LUPPOBOI
CTIMIKOCTI IepKaBM Ta KOMITCHCAIIi ITKO/IH.

[MpakTryHe 3HAYEHHS PE3yJIbTATIB JOCIHIIKEHHS MOJATae Y MOKIUBOCTI
iX BHKOpHUCTaHHS MiJ 4Yac IOJAJBIIOrO BIOCKOHAJEHHS 3aKOHOIABCTBA
VYkpainu y cdepax NIpaBOBOro pPeXUMY BOEHHOTO CTaHy, 3aXHCTy HpaB
JMIOAWHW, KPUMIHAIBFHOTO TMEpeciHigyBaHHS MDKHapOJZHMUX  3JIOYHHIB,
uudpoBoi Oe3meku Ta MICAIBOEHHOTO BifHOBIEHHS. OKpeMi IOJIOKESHHS
MOXYTb OyTH BpaxoBaHi IPH TapMOHi3allii HaliOHAJHFHOTO 3aKOHOJABCTBA 3
npaBoM €Bponelicbkoro Coro3y, MiIroToBII HOBUX KOAU(DIKAIIIHNX aKTIiB Ta
(hopMyBaHHI TOBrOCTPOKOBOI CTpPATETii IIPAaBOBOTO PO3BUTKY JCPKaBH.

Otxe, MpaBOTBOpYA JiSUIBHICT YKpaiHU B YMOBaX KpU3M MIKHApOJHO-
NPaBOBHX TapaHTIil cTajlla He JMIIEe pPEeaklicl0 Ha BiliHY, a BaXJIUBHM
YHMHHUKOM MOJICPHI3allii HAIllOHAJBHOI MPaBOBOi CHCTEMH Ta OHOBJICHHS
CY4acHOT0 MIXKHApPOIHOTO mpaBonopsaky. Came TOMY YKpaiHCBKHH JOCBIX
Ma€ 3Ha4Y€HHS HE JIMIIE AJIs BHYTPIIIHBOTO PO3BHUTKY JEp)KaBH, a W s
MalOyTHROI €BOIIOIII MpaBa B YMOBaX IIIOOATbHUX OE3IMEKOBUX BUKIHKIB
XXI cromitrs.

AHOTAIIA

Y MoHorpadivHOMY pO3JALTL JOCHTIHKEHO OCOOJHBOCTI MPaBOTBOPUOI
IisutbHOCTI YKpaiHM B yMOBaX KpU3HW MDKHApOJHO-TIPABOBUX TapaHTii,
CHPUYMHEHOT TOBHOMACIITa0HOI0 30pOHHOI0 arpeciero pociicbkoi deaeparnii
Ta TpaHCOPMAIIi€I0 CydacHOTO Oe31eKoBOro cepenosumia. [IpoananizoBaHo
ICTOpUYHI TepelyMOBH CTAaHOBJIEHHS CHCTEMH MIDKHAPOIHO-IPABOBHX
rapaHTiii MHUpY, O€3MeKH Ta 3axXUCTy IpaB JIOJUHU, & TaKOXX BHSBIEHO Ii
CTPYKTYPHI OOMEXEHHsI B yMOBaxX Cy4acHuX KoHQuIikTiB. OOIpyHTOBaHO, 110
3a HEeIOCTaTHHOI e()EeKTUBHOCTI OKpPEeMHX MIKHAPOJIHHX MEXaHI3MIiB came
HalliOHAIbHA MPAaBOTBOPYICT, HAOyBa€ 3HAYECHHS KIIOUOBOTO IHCTPYMEHTY
3a0e3reueHHs] MpPaBOIOPSIKY, OOOPOHO3ATHOCTI JEp)KaBH Ta 3aXUCTy
JIONMHHA. PO3KPUTO OCHOBHI HAaIpsSMH 3aKOHOAABYMX TpaHchopmariit
VYkpaiHu y BoeHHHH TIepiof], 30KpeMa y cdepax 0OMex)eHHs TpaB i cBoOO,
COLIIAJIbHOTO 3aXMCTy, UU(POBUX TpaB, JAOCTYIY /O MpPaBOCYIas Ta
(YHKIIOHYBaHHS Jep)KaBHUX iHCTHTYHiH. OxpeMy yBary NpHUALICHO
MPaBOBUM  MeEXaHi3MaM  BIAMOBIJAJIBHOCTI 33  BOEHHI  3JIOYWHH,
CHIBBIJHOIICHHIO MDKHAPOJHOI Ta HAI[IOHANBHOI FOPUCHMKII, a TaKOK
Cy4acHUM TpoOiieMaM JOKa3yBaHHS MDKHAPOIHHMX 370YMHIB. JlOCHTiKEHO
(opMyBaHHS KOMIIEHCALIIHOTO NpaBa sSIK HOBOTO MIXTally3eBOTO HalpsiMy
NIPaBOBOTO PETYJIOBAHHS, CHPSMOBAHOTO HAa BIJIIKOAYBAaHHS IIKOJH,
3aBlaHoi arpeciero. Bu3HaueHo pomb YKpaiHHM y CTaHOBIEHHI HOBITHIX
MDKHapOJHHUX KOMIICHCAIHHMX MEXaHI3MIB Ta PO3BHUTKY IPaKTHKH
MICISBOECHHOTO BiJTHOBIEHHS. 3p0O0JIEHO BUCHOBOK, IO YKPAiHCHKHUI JOCBi
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MPABOTBOPUYOCTI Ma€ HE JHINEC BHYTPIIIHBOJCPXKABHE, a W MIKHApPOJIHE
3HAYCHHS, OCKUTBKH BIUIMBA€ Ha MOJEPHI3ALII0 CY4acHOTO MiXHAPOIHOTO
MPaBONOPSIKY. Pe3ynbTaTé JOCHIIHKEHHS MOXXYTh OYTH BHKOPHCTaHI Yy
MTOANTBIII HOPMOTBOPYIHA IisSUTEHOCTI, HAYKOBHX PO3POOKax Ta IMporecax
rapMOHI3allil 3aKOHO/IaBCTBA Y KpPATHH 3 €EBPONICHCHKAMH CTaHIAPTAMH.
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The Center for Ukrainian and European Scientific Cooperation is a non-
governmental organization, which was established in 2010 with a view to ensuring the
development of international science and education in Ukraine by organizing different
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The priority guidelines of the Centre for Ukrainian and European Scientific
Cooperation

1. International scientific events in the EU
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that take place within the territory of the EU countries, in particular, participation in
academic conferences and internships, elaboration of collective monographs.

2. Scientific analytical research

Implementation of scientific analytical research aimed at studying best practices
of higher education establishments, research institutions, and subjects of public
administration in the sphere of education and science of the EU countries towards the
organization of educational process and scientific activities, as well as the state
certification of academic staff.

3. International institutions study visits

The organisation of institutional visits for domestic students, postgraduates, young
lecturers and scientists to international and European institutes, government authorities
of the European Union countries.

4. International scientific events in Ukraine with the involvement of EU
speakers

The organisation of academic conferences, trainings, workshops, and round tables
in picturesque Ukrainian cities for domestic scholars with the involvement of leading
scholars, coaches, government leaders of domestic and neighbouring EU countries as
main speakers.

Contacts:

Head Office of the Center for Ukrainian and European Scientific Cooperation:
88000, Uzhhorod, 25, Mytraka str.

+38 (099) 733 42 54

info@cuesc.org.ua
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