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LEGISLATIVE PROVISION OF HUMAN RIGHT TO HEALTH:
COMPARATIVE AND LEGAL ASPECT

Shevchenko A. Ye., Kudin S. V.

INTRODUCTION

Significant deterioration of the environment in Ukraine in the last quarter of the
XX — early XXI century associated with a range of problems: a number of man-
made accidents, air pollution due to industrial waste and increased use of vehicles,
deteriorating environmental status of water resources, etc., combined with
deteriorating food quality, unhealthy lifestyle, unsatisfactory situation in in the
field of health care — has led to an increase in the number of sick citizens,
reducing life expectancy among Ukrainians (as of May 2018, it is the lowest in
Europe; the average age of women is 77 years, men — 67)*. The draft Concept for
building a new national health care system in Ukraine states that Ukraine has one
of the worst performance among health care systems in the European region, and
is in second place in terms of mortality (14.9 per 1,000 population), which has
increased by 12.7% over the last 20 years, while in the European Union this figure
decreased by 6.7%?2. In addition, the situation has significantly deteriorated due to
the rapid spread in 2020 in the world and in Ukraine of coronavirus infection
COVID-19 (for example, in Ukraine on November 6, officially registered 440188
cases of infection)®,

Therefore, the deteriorating demographic situation in Ukraine should be noted.
At present, it is not only about improving it, but also preserving the nation’s gene
pool, which also affects Ukraine’s national security, because “the creation of an
effective human rights mechanism is a guarantee of minimizing threats to
Ukraine’s national security, which is especially important in today’s challenges™.

The above actualizes the solution of the problem of ensuring the human right to
health, first of all — at the constitutional level, as well as the creation of an
effective mechanism for the implementation of this right. Thus, Section Il of the
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Basic Law of Ukraine enshrined natural, political, social, economic, cultural,
family, environmental, informational and other human and civil rights and
freedoms in Ukraine”.

At the same time, Ukraine’s desire to join the EU, as evidenced by the signing
of the Association Agreement between Ukraine and the European Union of
March 21 and June 27, 2014, is reflected in the need to pay attention to the
experience of enshrining the constitutional foundations of human rights to health
in countries belonging to the European Union.

In this context, in our opinion, a comparative analysis of the constitutional
principles of ensuring the human right to health in Ukraine and in such states as
the Czech Republic and the Republic of Poland should be carried out. The reason
for choosing the constitutions of these countries is that, firstly, like the Ukrainian
SSR, they were for some time in the Soviet political and legal system, secondly,
they are among the consistent supporters of Ukraine’s accession to the EU,
and thirdly, we unite the ancient historical relations of friendship and cooperation,
and in the legal sphere — the mutual reception of legislation, their adaptation
to local conditions.

1. Legislative framework on ensuring the human right to health in Ukraine

Article 3 of the Constitution of Ukraine of 1996 states that “A person, his life
and health, honour and dignity, inviolability and security are recognized in Ukraine
as the highest social value. Human rights and freedoms and their guarantees
determine the content and direction of the state. The state is accountable to man for
his activities. The promotion and protection of human rights and freedoms is the
main duty of the state”®. From this fundamental principle, the logic of constructing
sections of the Basic Law of Ukraine according to the priorities of the functions of
the state, strategic and tactical goals of its activity naturally follows. That is why
the rights, freedoms and responsibilities of man and citizen are enshrined in Section
Il. Today, the constitutional enshrinement of human rights and freedoms as the
highest value and their compliance with international law is one of the important
features of a democratic state, so the inalienable and inviolable right of every
person is the right to health care’.

Since the right to health belongs to the group of inalienable rights, it is natural
that the legislator paid attention to its constitutional provision in the first articles
of Section II. Thus, Article 27, paragraph 3, states that “Everyone has the right to
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the protection of his life and health, the life and health of others from unlawful
encroachment”. Article 28, while not explicitly defining the right to health,
nevertheless follows from the legal analysis of its text that the State seeks to
ensure that right: “No one shall be subjected to torture or to cruel, inhuman or
degrading treatment or punishment. No person may be subjected to medical,
scientific or other experiments without his or her free consent” (parts 2 and 3)°.

Other rights are closely linked to the right to health. In particular, paragraphs 1-3
of Article 49 state that “Everyone has the right to health care, medical assistance
and medical insurance. Health care is provided by state funding of relevant socio-
economic, health and health prevention programs. The state creates conditions
for effective and accessible medical care for all citizens. Medical care is provided
free of charge in state and municipal health care facilities; the existing network
of such establishments cannot be reduced. The state promotes the development
of medical institutions of all forms of ownership™®.

The human right to health is also enshrined in other normative legal
acts, which are constitutional in nature, as they detail the relevant articles
of the Constitution. These, in particular, are: the Law of Ukraine ‘“Fundamentals
of the legislation of Ukraine on health care” (as amended on 29.12.2019) (which
deals with: recognition of the priority of international legal acts (Article 2);
meaning of definitions and terms used in the legislation on health care
(health, medical care, medical care, medical service, health care, etc.) (Article 3);
formulation of basic principles of health care (Article 4); other basic prin-
ciples)’, the Law of Ukraine “On ensuring the sanitary and epidemiological
well-being of the population” (as amended on 04.10.2018) (emphasize: the
definition of basic terms and concepts contained in Article 1, in particular, the
environment of human life, adverse effects on human health, sanitary and
epidemiological situation, safety requirements for human health and life,
favourable living conditions etc.; strengthening the right of citizens to safe for
health and life food, drinking water, working conditions, education, upbringing,
life, recreation and the environment, participation in the development,
discussion and public examination of draft programs and plans to ensure sanitary
and epidemiological well-being, making proposals on these issues to the
relevant authorities, compensation for damage caused to their health as a result
of violations of enterprises, institutions, organizations, citizens of sanitary
legislation and others)™.
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At first glance, the constitutional provision of the human right to health
in Ukraine is quite thorough. Thus, the domestic legal scientific literature defines,
based on the text of relevant laws, such rights of citizens in the field of health care
as the right to preventive measures, the right to access, the right to information,
the right to consent, the right to freedom of choice, the right to privacy and
confidentiality, the right to security, the right to an individual approach to
treatment, the right to file a complaint, the right to compensation, etc."2.

However, a number of Ukrainian scholars and legal practitioners rightly draw
attention to significant gaps in the clarity of definition of certain concepts and
terms contained in domestic legislation, which should reveal the essence of the
legal framework for ensuring the right to human health, as well as the need to
update existing legislation in the context of medical reform in Ukraine, launched
in 2017. And this, in turn, affects both the authentic interpretation of public
authorities, local governments, judicial institutions of the relevant regulations, and
the unimpeded exercise by citizens of Ukraine of their legal rights.

Such gaps scientists call:

1) there is no clear distinction between the content of the right to health care
and medical assistance; insufficient definition of the difference in the concepts
of “medical care” and “medical service”, as well as the lack of settlement of
issues of free or paid medical care to such groups of entities as foreigners;
unclear definition of “public health management” and “public health”, as well
as the absence of some important concepts in the current constitutional and
legal framework (for example, “single medical space”); imperfection and
inconsistency with the new realities of life of the constitutional and legal
consolidation of guarantees for the realization of the human right to health; slow
improvement of legal consolidation of stages of medical reform in Ukraine;
imperfection of the definitions of “active euthanasia” and “passive voluntary
cuthanasia”; “the constitutional right to health care and medical assistance in
Ukraine (Article 49 of the Constitution of Ukraine) does not fully comply with
basic international legal standards, as in international treaties to which the
Ukrainian state is a party, this right is considered much more broadly, and

includes the social well-being of man™".

2 IIpaBa mommun B chepi oxoporn 3m0poB’s Ta dopmu ix saxmery. URL : http://korosten-rada.gov.ua/
sotsialniy-rozvitok/ohorona-zdorovya/tsentralna-miska-likarnya/prava-lyudini-v-sferi-ohoroni-zdorovya/.
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The domestic scientific literature provides ways to solve these problems,
mainly in attempts to provide authorial definitions of such concepts as “the right
to health care”, “the right to medical care”, “medical service”, “single medical
space”, etc., it is offered to improve the constitutional and legal consolidation
of guarantees for the realization of the human right to health and other. The fact
that scientists justify their position by the need to pay attention to the interna-
tional and European experience of the constitutional consolidation of the human
right to health is quite positive.

Logically, the need to take into account the experience of the European Union
IS based on the main provisions of various projects of public authorities,
independent public organizations and legal documents that should determine the
fundamental principles of building human health in Ukraine (this is, in particular,
the Draft Concept of building a new national health care system of Ukraine,
presented by the Ministry of Health of Ukraine on 07.08.2014, the National
Strategy for building a new health care system in Ukraine for the period 2015 —
2025, developed by the Strategic Advisory Group on Health Care Reform in
Ukraine (SAG on health care), which was created by the Order of the Ministry of
Health Ne 522 of 24.07.2014, Resolution of the Verkhovna Rada of Ukraine
On Recommendations of parliamentary hearings on the topic: “On health care
reform in Ukraine” from 21.04.2016, the Concept of building a new national
health care system of Ukraine, announced by the Independent Expert Platform
“PRO S VITA” on 08.11.2017 and others™).

In connection with the proclamation of the WHO pandemic in the world
(COVID-19), the Ukrainian state has intensified its activities aimed at protecting
the health of its citizens. The basic normative documents have become the Law
of Ukraine “On amendments to certain legislative acts of Ukraine aimed at
preventing the occurrence and spread of coronavirus disease (COVID-19)”

Poxancekuii A. IlpaBa momunu B rany3i oxoponu 3aopos’s. URL : https://helsinki.org.ua/prava-lyudyny-v-
haluzi-ohorony-zdorov-ya-a-rohanskyj/.
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npooiemMu HAGUAHHs MA BUX0B8AHHS It00el 3 ocobueumu nompedamu. 2015. Ne 12. C. 228-229.

[Texepa O.I'. KoHcTUTYIiIHI OCHOBM OXOPOHHU 3JIOpOB’S TPOMAaJsH B YKpaiHi. 36ipuux Hayxoeux npays
cniepobimuuxie HMAIIO imeni I1.J1. [llynuxa. 2013. Ne 22(4). C. 530.
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URL : https://healthsag.org.ua/wp-content/uploads/2014/11/Proekt-Strategiyi-reformi_OZ.pdf.
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Ne 533-IX of 17.03.2020, resolution of the Cabinet of Ministers of Ukraine
“On prevention of the spread of coronavirus disease (COVID-19) on the territory
of Ukraine” Ne 211 from 11.03.2020 and some others (as of the beginning
of November 2020 more than 50 such documents).

The main measures to ensure the right of citizens to health are: quarantine,
with a ban on visiting educational institutions by its applicants, holding all
mass events involving more than 200 people, except for measures necessary to
ensure the work of public authorities and local governments, sports events are
allowed to be held without the participation of spectators (fans), it is forbidden
to stay inpublic places without wearing personal protective equipment,
moving a group of more than two people, except in cases of business necessity
and accompanying persons under 14 by parents, adoptive parents, guardians,
trustees, foster parents, caregivers, other persons in accordance with the law or
adult relatives of the child, visiting parks, squares, recreation areas, forest
parks and coastal areas, except for walking pets alone and in case of business,
visiting sports and playgrounds, etc.

Despite the threatening situation in Ukraine (rapid spread of the disease, lack of
necessary funds and medicines), Ukrainian citizens (volunteers, patrons, business
representatives and others) found an opportunity to provide assistance to medical
institutions and doctors in Ukraine. In addition, our doctors were able to provide
assistance to colleagues in the EU (in particular, Ukrainian doctors for three
weeks provided all possible assistance in combating the spread of infectious
diseases (COVID-19) in the Italian Republic), and they joined the protocols of
medical care, which will allow in the future to use this European experience in
our country during the fight against the pandemic.

2. Constitutional principles of ensuring the human right to health
in the Republic of Poland and the Czech Republic

In connection with the above, it is appropriate to pay attention to the provisions
that enshrine the right to health in the constitutions of the two states. As in the
Constitution of Ukraine, the Constitution of the Republic of Poland of April 2,
1997 affirms the principle of the state’s concern for the inviolability of the
rights and freedoms of citizens. This follows, in particular, from Article 5:
“The Republic of Poland guards the independence and inviolability of its territory,
ensures the freedoms and rights of man and citizen, the security of citizens,
guards the national heritage, and ensures the protection of the environment,
guided by the principle of balanced development”®. It naturally follows that in
the Constitution of the Republic of Poland, as well as in the Constitution of

> Koucrutynis Iomscekoi Pecry6iku (3 mepeamoBoio Bomomumupa Illanosana). Kuis : Mockanenko O.M.,
2018. 84 c.
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Ukraine, freedoms, rights and obligations of man and citizen are contained
in Section II.

Interestingly, as in the Constitution of Ukraine, the right to health is not directly
defined, but the legal analysis of the text of the Constitution of the Republic
of Poland implies the state’s efforts to ensure this right. In Article 39 states
that “No one may be subjected to scientific experiments, including medical,
without free consent”, and in Article 40 — that “No one shall be subjected
to torture or to cruel, inhuman or degrading treatment or punishment. The use
of corporal punishment is prohibited”®.

At the same time, the peculiarity of the Constitution of the Republic of Poland is
that it reflects the position of the state on consolidating the typology of human and
civil rights and freedoms. Thus, the right to health is included in the subsection
“Personal freedoms and rights”, while the right to health care is included in the
subsection “Economic, social and cultural freedoms and rights”. Moreover, in the
Constitution of the Republic of Poland, the norm on the right to health care, in our
opinion, is spelled out more clearly, especially, first, in terms of the obligations of the
state to ensure this right; secondly, the obligation of the state to take care of the
health of the vulnerable for one reason or another. In Article 68 states that
“1. Everyone has the right to health. 2. Citizens, regardless of their financial
situation, shall be granted equal access by public authorities to public care financed
by public funds. The conditions and scope of medical care are determined by law.
3. The public authorities are obliged to take special care of the health of children,
pregnant women, people with physical and mental disabilities and the elderly.
4. Public authorities have a duty to combat epidemic diseases and to prevent the
negative health consequences of environmental degradation. 5. Public authorities
support the development of physical culture, especially among children and youth™"'.

The responsibilities of the state to ensure the protection of the natural
environment are also more clearly defined. In particular, in Article 74 states that
“1. Public authorities pursue policies that ensure environmental security for
present and future generations. 2. Environmental protection is the responsibility of
public authorities. 3. Everyone has the right to information about the state of the
environment and its protection. 4. Public authorities support the actions of citizens
aimed at protecting the environment and improving its condition”*®,

The collapse in the late 80’s of the XX century of “socialist camp”, the
adoption of the Constitution of the Republic of Poland and the Constitution of the
Czech Republic initiated a number of significant changes in the health of citizens
of these states. First of all, this is due to a number of reforms in the medical field,

1® Komcrurymist ombchkoi Pecry6iku (3 mepeamoBoro Bomogumupa Illanosana). Kuis : Mockanerko O.M.,
2018. 84 c.
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and this experience is useful for Ukraine, where the departure from the
“Semashko model” (financing only through taxation, strict centralization, full free
health care), unlike our neighbours, occurs only in 2017.

The reform in the field of human and civil health in the Republic of Poland was
carried out during 1997-2003. Thus, in 1997 the Law on General Health Insurance
was adopted, and at the same time — the Social Health Insurance System was
created, as well as 17 funds of health insurance; in 2003, these funds were replaced
by the People’s Health Fund, which is funded from the state budget (the Beveridge
model). “Currently, almost 98% of the population is covered by the Social Health
Insurance System (SHI), which is mandatory for most citizens™".

According to experts, “Poland has built funding for medicine on the principle of
joint and several compulsory health insurance. The payer for medical services and
medicines is the National Health Fund, which is replenished through individual tax
deductions. They are carried out, first of all, by workers and businessmen. But even
those who receive unemployment benefits are required to make such deductions™?.
It is clear that the deductions of these entities are different in terms of their money
supply, but according to the Constitution of the Republic of Poland, access to
medical services provided by state medical institutions is equal for all (in the
Republic of Poland all hospitals are divided into three types: public (usually large
and medium), private, and those owned by local governments).

An important problem, the solution of which is also relevant for Ukraine, is the
dilemma: further centralization (Soviet model) or decentralization of the entire
health care system. In the Republic of Poland, the public administration of the
health care system complies with the generally accepted norms of the European
Union on the desired decentralization of such administration. That is why the
management of the health care system is divided between the Ministry of Health,
the People’s Health Fund and local governments. The Ministry of Health sets
national policies and provides funding for long-term health goals. The People’s
Health Fund deals with the distribution of funding among the insured population.
Local authorities are responsible for providing local health services, hospitals and
paying for services, and organizing doctors.

It is clear that any reform is not carried out for the sake of the reform itself, but
to improve the lives of citizens. The experience of the Republic of Poland (despite
the existing problems, of course) on health care reforms is quite indicative:
for example, in 2009 the total life expectancy of women was 80% and men —
71.6% (in Ukraine — respectively 77 and 67%).

Y Ymens O., ITycropoiir JI., [IImirens A. AHami3 cHCTeMH OXOPOHH 370poB’st B [lombii. Cyuachi exonomiumi
docnidocenns. 2018. Ne 1. Bum. 1. C. 14.

2 JMameBnu b. MexuumuHCKas pedopma: mosie3nbiii onbIT [lodpmm s Ykpawusl (17 oxtsiops 2017 r.).
URL : https://www.pravda.com.ua/rus/columns/2017/10/17/7158694/.
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The spread of infectious coronavirus disease also affected the Republic of Poland,
and the first cases of the disease in this country and in Ukraine were recorded in
early March (as of November 6 in the Republic of Poland the number of infected is
about 546 thousand). It should be noted that the authorities of our neighbour reacted
quickly enough, because every day of inaction could lead to an unpredictable
situation. Thus, on March 6, President A. Duda signed a special law to combat the
spread of coronavirus. Its text contains normative prescriptions, which in principle
are similar to the prescriptions of the Ukrainian legislation: patients with coronavirus,
as well as persons suspected of having COVID-19 may be subject to additional
hospitalization. The law also states that in order to counteract the spread of
coronavirus, the employer may instruct the employee to do work from home?.
In addition, quarantine was introduced in the Republic of Poland, and from 1.04.
the regime was significantly strengthened, from 09.04. introduced a “mask mode”
(still valid today). Thus, in our opinion, we can see similar processes of normative
consolidation of measures that should contribute to the fight against the spread
of coronavirus, both in Ukraine and in the Republic of Poland.

The Constitution of the Czech Republic of 16 December 1992 is specific in the
sense that it lacks, as in the “traditional” constitutions of the world, a section on the
rights, freedoms and responsibilities of man and citizen. This can be explained by
the fact that the Constitution consists, in fact, of two constitutional acts: the Consti-
tution itself, and the Charter of Fundamental Rights and Freedoms of January 9,
1991, which is an integral part of the Constitution in accordance with Article 3%,

The structure of this Charter is similar to the section on freedoms, rights and
responsibilities of man and citizen of the Constitution of the Republic of Poland: it is
also built on the principle of typology of rights and freedoms, and with the
mentioned Constitution and the Constitution of Ukraine it is united by the formal
uncertainty of the concept of “right to health”. Nevertheless, as in the two consti-
tutions mentioned, the Charter enshrines the state’s efforts to ensure this right. Thus,
in paragraph 2 of Article 7 (Section I “Fundamental Rights and Freedoms” of
Chapter II “Human Rights and Fundamental Freedoms”) states that “No one shall be
subjected to torture or to cruel, inhuman or degrading treatment or punishment”?*.

As in the Constitution of the Republic of Poland, the Charter places the right to
health care in the chapter II “Economic, Social and Cultural Rights”, as well as the
rights of the vulnerable population. In particular, in accordance with Article 31
“Everyone has the right to health. On the basis of public insurance, citizens have
the right to free medical care and medical benefits under the conditions established

?! Mpesunent [Tonbii MAMHECAB CME3aKOH MPo 60poTHOY i3 KopoHasipycom. URL : https://nv.ua/ukr/world/
countries/koronavirus-u-polshchi-prezident-pidpisav-speczakon-pro-borotbu-z-covid-19-50074399.html/.

22 Koncrurynus Yexun (Yemckoii Pecriy6mukn) ot 16 nexabps 1992 roza. URL : https://czholding.ru/about-
cz/konstitucija-chehii/.
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by law”, paragraphs 1 and 2 of Article 29 “Women, youth and persons with
disabilities have the right to increased health protection at work and special
working conditions”; “Young people and people with disabilities have the right to
special protection in labour relations and to assistance in mastering a profession”,

The Charter, as well as the Constitution of Ukraine and the Constitution of the
Republic of Poland, enshrines the desire of the state to ensure the right of man and
citizen to a safe environment. In particular, paragraphs 1 and 2 state that “Everyone
has the right to a favourable environment”; “Everyone has the right to timely and
complete information on the state of the environment and natural resources”>.

The health care system in the Czech Republic is similar to that established in
the Republic of Poland and is based on the principle of decentralization of the
health care system as well as compulsory health insurance (the Bismarck model).
In the late 80’s — early 90’s of the twentieth century, there was a privatization of
many institutions providing medical services to the population. However, this
does not mean the abolition of free medical care, because Article 31 of the
Charter of Fundamental Rights and Freedoms of 9 January 1991 stipulates that
such assistance is provided by public insurance.

As in the Republic of Poland, the financing of the medical sphere is carried out
on the principle of joint and several compulsory health insurance. The health care
system 1s “funded by contributions from individuals and employers. At the end of
2011, there were 8 public health insurance funds (PHIF). PHIF is a kind of legal
entity with the status of a public, non-profit entity, but such organizations are
independent of the state and have their own budgets. The state pays contributions
for all economically inactive citizens, including the unemployed, pensioners,
children, students and women on maternity leave, who together make up more
than half of the total population. Any person with permanent residence in the
Czech Republic is entitled to health insurance”?.

The organization of health care management is also similar to that established in
the Republic of Poland. Thus, “centralized management of the industry is carried
out by the Ministry of Health, which ensures the unified management of the state
health care system and issues regulations that are binding. The second participant in
the process of providing medical care in the Czech Republic are health insurance
funds. The largest among them is the General Health Insurance Fund, the founder
and guarantor of which is the state”. Finally, the third participant is “a wide
network of health facilities that have several forms of ownership: private

* Koncrurymus Yexun (Yemckoii Pecniy6mukn) ot 16 nexabps 1992 roxa. URL : https://czholding.ru/about-
cz/konstitucija-chehiil/.

% Tam camo.

% Jlocran O. MixHapomuuii 10CBix peopMyBaHHS mepBHHHOI Memmunoi momomorn y Uexii. URL :
https://www.umj.com.ua/article/22698/mizhnarodnij-dosvid-reformuvannya-pervinnoi-medichnoi-dopomogi-chexiya.
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(outpatient care — self-practitioners and their associations — clinics, primary care
centers); state — inpatient medical care (hospitals, university clinics)?’.

We can state that as a result of health care reforms, for example, in 2013 the
total life expectancy of women was almost 81%, and men — 75% (total life
expectancy increased compared to the early 90s of the twentieth century, and the
population is stable (although not taking into account migration processes).

The Czech Republic is also at the epicenter of the spread of coronavirus® (as
of November 6, the number of patients increased to 411 thousand). For the first
time, the presence of infected people was recorded on March 1, and the rapid
growth of patients forced the Government of the Czech Republic, in contrast to
the Republic of Poland and Ukraine, to impose a state of emergency on March 12
for a period of 30 days and impose quarantine, which halted the spread of
infection. In addition, rather high fines were imposed for violating the conditions
of quarantine (in terms of the Ukrainian hryvnia — about 3 million 330 thousand
hryvnias). 25.03. the Ministry of Health of the Czech Republic imposed stricter
quarantine conditions, which were extended from October 22, 2020%.

CONCLUSIONS

1. Legislative support for the right to human health in Ukraine is contained not
only in the Basic Law, but also in a number of constitutional and legal acts.
The analysis of the relevant norms shows the lack of perfection of definitions of
concepts and terms that should reflect this right. Other problems are: the lack of a
sustainable Concept for building a new national health care system in Ukraine, the
slow pace of health care reform, and the departure from the Soviet centralized
system of public health management, and more.

2. The Constitutions of Ukraine, the Republic of Poland and the Czech
Republic have common features in formulating the constitutional principles of
ensuring the human right to health: the principle of state concern for the
inviolability of human rights and freedoms, the state’s efforts to formulate human
rights to health and associated with the right to health care, for the most part — the
unity of terminology. At the same time, the Constitution of the Republic of
Poland and the Constitution of the Czech Republic reflect the desire to typologize
the rights and freedoms of man and citizen (and the Constitution of the Czech
Republic — to allocate human rights and freedoms in a separate constitutional

" Bonsm M.B. Cucrema oxoporu 310poB’s B Yechkiit Pecry6mini. URL : https://www.mif-ua.com/archive/
article/38604.

2 [lepuenko A.€., Kynin C.B. Koncturymiiini 3acanu 3a0e3nedeHHS TMpaBa JIOAWHW Ha 370POB’S:
MOPIBHIILHO-TIPaBOBe AociimkenHs. [IpaBa moauHu B YKpaidi Ta y 3apyOiKHUX KpaiHax: mpoOiemu Teopii Ta
HOPMAaTHBHO-TIPaBOBOI peryIaMeHTallil : KoJeKTHBHA MoHorpadis. [3a 3ar. pex. H. B. Mimmnofi]. JIsBiB-TopyHs :
Jlira-TIpec, 2020. C. 385.

» B Yexun ¢ 22 okrsbps BBOmAT xecTkuit kapamtumh. URL : https://112.ua/mir/v-chehii-s-22-oktyabrya-
vvoditsya-zhestkiy-karantin-554381.html.

458



document), to enshrine the state of man and citizen. Equally important is the
state’s desire to take on the responsibility of caring for the health of vulnerable or
vulnerable groups for one reason or another (women (including pregnant women),
children, youth, the elderly, and people with disabilities (or people with physical
and mental disabilities).

3. The experience of the Polish Republic and the Czech Republic in the field of
health care suggests that the following steps should be taken: A) to typologize at
the constitutional level of human rights and freedoms of a citizen, and to highlight
the block concerning the right to human health (either in the Constitution or
through the adoption of a separate act, such as the Basic Law on Human and Civil
Rights and Freedoms in Ukraine, having previously held an all-Ukrainian
referendum on this issue); B) to enshrine in the Constitution of Ukraine the
obligation of the state to take care of the protection of human and civil health with
appropriate terminology; C) to amend the Law of Ukraine “Fundamentals of the
Legislation of Ukraine on Health Care” in terms of a detailed definition of
concepts and terms that reflect all aspects of the right to human health;
D) to adopt the Law of Ukraine “On Decentralization of the Health Care System
in Ukraine”, which clearly prescribes the basic provisions on compulsory public
health insurance (in the future — the introduction of a special “medical tax”);
At the same time, an inviolable norm should be the provision of free medical
services in state and municipal health care facilities on the basis of equality to all
citizens of Ukraine, foreigners, stateless persons or dual nationals, refugees,
asylum seekers, displaced persons, etc.

4. The experience of controlling the spread of coronavirus infectious disease in
the Polish Republic and the Czech Republic may be adapted by the public
authorities of Ukraine. In particular, it is the implementation of rather strict
measures to implement the conditions of quarantine, as well as strengthening the
responsibility for their violation. The example of the authorities in the Czech
Republic shows that such preventive measures, although they significantly restrict
the rights of citizens, are a serious necessity. But they are aimed at ensuring the
human right to health, and on the other hand — allow the state to get out of the
economic crisis as soon as possible and return to normal life.

SUMMARY

The aim of the study is to identify, on the basis of a comparative legal analysis,
common and distinctive features of the legislative provision of the human right to
health in Ukraine and the Czech Republic and the Republic of Poland. The main
task is to generalize the experience of the Czech Republic and Poland, and by
considering it — to identify areas for improvement of Ukrainian legislation in this
area. It is established that the legislative provision of the right to human health in
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Ukraine is contained not only in the Basic Law, but also in a number of legislative
acts, and the analysis of relevant norms shows insufficient perfection of
definitions of concepts and terms that should reflect this right. It was revealed that
the problems in the field of health care in Ukraine are: the lack of a sustainable
Concept for building a new national health care system, the slow pace of health
care reform launched in 2017, and the departure from the Soviet centralized
health care management system. It was found that the experience of organizing
the health care system in the Republic of Poland and the Czech Republic requires
amendments to the legislation of Ukraine. It is established that such changes are
aimed at: clearer formulation of definitions of basic concepts and terms that
define the right to human health, the formation of a decentralized health care
system that would meet the basic principles of EU health policy. It was found that
the experience of combating the spread of infectious coronavirus in the EU can be
adapted by the state authorities of Ukraine.

REFERENCES

1. TpuBamicTh XUTTS YKpaiHLIB BCE 1€ HallHWkK4a B €BpoImi — COLIOJIOT.
URL : https://www.radiosvoboda.org/a/29256907.html.

2. [Ipoext Konmenmii moOygoBM HOBOi HAI[IOHATBHOI CHCTEMH OXOPOHHU
3nopoB’st Ykpainu Big 07.08.2014 poxy. URL : http://oblzdrav.mk.gov.ua/index.
php/gromadska-rada/obgovorennya/6220-kontseptsiya-pobudovi-novoji-
natsionalnoji-sistemi-okhoroni-zdorov-ya-ukrajini.

3. OnepatuBHa 1HQOpMAIllS TMPO TOUIMPEHHS KOPOHABIPYCHOI 1H(EKIii
2019-nCoV. URL : https://moz.gov.ua/article/news/operativna-informacija-pro-
poshirennja-koronavirusnoi-infekcii-2019-ncov.

4. llleBuenko A.€., Kynin C.B. Po3BuTok npaB jroauHu B YKpaiHi Ta X 3aXHCT
nepkaBoro. Mamepianu MisicHapoOHoi HayKo8o-npakmuunoi kougepenyii «llpasa
JIIOOUHU I HAYIOHAIbHA 0Oe3neKa: poib OpeaHy KOHCMUMYYIUHOI HOpUCOUKYIi»
(M. Kuis, 27 wepBHus 2019 p.). Kuis : KHY imeni Tapaca [lleBuenka. C. 346—353.

5. Anatolii Shevchenko, Olena Kalhanova, Serhii Kudin & Olena Kravchenko.
Guarantees of realization of the rights and freedoms of the person in the national
legal system: teaching technique. Asia Life Sciences. The Asian International
Journal of Life Sciences. Supplement 21(2) 2019. S. 535-548.

6. Korcrutyiiis Ykpainu Big 28 uepsus 1996 poky. URL : https://zakon.rada.
gov.ua/laws/show/254k/96-Bp/.

7. Pycnak JI.M. AnMmiHiCTpaTUBHO-TIPABOBE 3a0€3IEUEHHS MpaBa Ha OXOPOHY
30poB’s B YKpaiHi : 1uc. ... Kaua. ropu. Hayk. Kuis, 2016. 207 c.

8. 3akon Ykpainu «OCHOBU 3aKOHOJIaBCTBA YKpaiHU MPO OXOPOHY 370POB’S»
Big 19.11.1992 p. B penaxkuii Big 29.12.2019 p. URL : https://zakon.rada.gov.ua/
laws/show/2801-12.

460



9. 3akon VYkpainm «IIpo 3abe3medeHHs CaHITAPHOTO Ta €IMiIEMIOJIOTIYHOTO
Omaromonyydst HaceneHHs» Bim 24.02.1994 p. B pemakmii Bim 04.10.2018 p.
URL : https://zakon.rada.gov.ua/laws/show/4004-12.

10. IIpaBa mrogmHM B cdepi OXOPOHM 370pPOB’S Ta (opMH IX 3aXUCTY.
URL : http://korosten-rada.gov.ua/sotsialniy-rozvitok/ohorona-zdorovya/tsentralna-
miska-likarnya/prava-lyudini-v-sferi-ohoroni-zdorovya/.

11. KoHcTuTyIiiitHe 3aKpilICHHsI MpaBa Ha OXOPOHY 3710pOoB’s. [lopiBHUIbHMIA
aHaii3 koHctutynidnoi nmpaktuku. URL : http://bkb-law.com.ua/index.php?option.

12, IIBeup FO. 3micT KOHCTUTYIIHHOTO MpaBa 0COOM HA OXOPOHY 30POB’S.
Iionpuemnuymeo, cocnooapcmeo i npaso. 2017. Ne 8. C. 135-138.

13. Jlemenko B.B., Pagum S.®. IlpaBa moauHU Ha KUTTSA Ta OXOPOHY
3JI0POB’S — METO/I0JIOTIYHA OCHOBA JIEP>KaBHOTO YIPABIIIHHS 3I0POBOOXOPOHHOIO
cdeporo: BCTyN A0 OpoOsieMH. [lepoicasHe YNpasniHHA: meopis ma NpaKmukd.
2014. Ne 1. C. 104-113.

14. Hazapxko FO.B. I'apanTii peanizaiii nmpaBa Ha OXOPOHY 3710pOB’sl B YKpaiHi
Ta kpainax €sporneiicekoro Coro3y. FOpuduunuii waconuc Hayionanvroi akademii
snympiwnix cnpas. 2018. Ne 1(15). C. 405-418.

15. Poxancekuii A. IlpaBa moauHu B ramy3i oxoponu 3aopoB’s. URL :
https://helsinki.org.ua/prava-lyudyny-v-haluzi-ohorony-zdorov-ya-a-rohanskyj/.

16. [lamuuy O.M. ChiBBiAHOIIIEHHS IpaBa JIOJUHA HAa OXOPOHY 3/I0POB’S 1
MpaBa Ha XUTTA B YKpaiHi. Akmyanvui npobiemu Ha8UaHHs ma 8UX08aHHS Jt00ell
3 ocobnusumu nompeobamu. 2015. Ne 12. C. 219-233.

17. Illexepa O.I'. KoHcTuTyiiiiHi OCHOBHM OXOpPOHHM 3JI0pPOB’S TPOMAJSH
B YKpaiHi. 306ipuux Hayxosux npaywv cnispooimnuxiec HMAIIO imeni I1JI.
Hlynuxa. 2013. Ne 22(4). C. 526-533.

18. HarionanpHa crparterisi moOyJI0BH HOBOi CHCTEMH OXOPOHH 37I0POB’Sl B
Vkpaini Ha mnepiog 2015-2025 pokiB, po3pobsieHa CTpaTeriyHOW AOPaauOr0
IPpynol 3 MHUTaHb pedOpMyBaHHS CHUCTEMU OXOPOHM 370pOB’S B YKpaiHi.
URL : https://healthsag.org.ua/wp-content/uploads/2014/11/Proekt-Strategiyi-
reformi_OZ.pdf.

19. TlocranoBa BepxoBuoi Pamu VYkpainm «IIpo Pexomenmamii mapmameHT-
ChKHX ciyxaHb Ha TeMy: «lIpo pedopmy oxopoHu 3710poB’s B YKpaiHi» BiA
21.04.2016 poxy. URL : https://zakon.rada.gov.ua/laws/show/1338-109.

20. KoHneniiis moOya0BH HOBOI HAIllOHAIBLHOI CUCTEMH OXOPOHH 310pPOB’s
VYkpainu, anoncoBana Hezanexxnoro excnieptaoro mardgopmoro «ITPO S VITA»
08.11.2017 poky. URL : https://www.ukrinform.ua/rubric-presshall/2335458-nova-
nacionalna-sistema-ohoroni-zdorova-ukraini-koncepcia-vid-pro-s-vita.html.

21. Koncturymis Ilonschkoi PecnyOmiku (3 mepeanmoBoio Bomogumupa
[ITanoBana). KuiB : Mockanenko O.M., 2018. 84 c.

461



22. Ywmens O., [Tycrosout ., HImirens A. AHani3 CHCTEMH OXOPOHH 3/I0POB’S
B [lomemni. Cyuacni ekonomiuni docniosxcenns. 2018, Ne 1. Bum. 1. C. 13-20.

23. HaneBuu b. Memununckas pedopma: momnesnbiii onbIT [lompmm amns
Vkpaunsr (17 okrsa6ps 2017 r.). URL : https://www.pravda.com.ua/rus/
columns/2017/10/17/7158694/.

24. Tlpesunent [lonpm miammcaB CHem3akoH Mpo O0pOTHOY 13 KOPOHABIPYCOM.
URL : https://nv.ua/ukr/world/countries/koronavirus-u-polshchi-prezident-pidpisav-
speczakon-pro-borotbu-z-covid-19-50074399.html.

25. Koncturynus Yexun (Yemickoit Pecriyomuku) ot 16 nekabps 1992 ropa.
URL : https://czholding.ru/about-cz/konstitucija-chehii/.

26. Jloctan O. MixHapoaHuii A0CBiA peopMyBaHHS MEPBUHHOI MEIUYHOL
nomomoru y Yexii. URL : https://www.umj.com.ua/article/22698/mizhnarodnij-
dosvid-reformuvannya-pervinnoi-medichnoi-dopomogi-chexiya.

27. bomsa M.B. Cucrema oxoponu 3m0poB’ss B UYecwkiit PecmyOmiri.
URL : https:// www.mif-ua.com/archive/article/38604.

28. IleBuenko A.€., Kynin C.B. KorcTtutytiiiHi 3acaay 3a0e3eueHHs mpaBa
JIOAWHA Ha 370pOB’S: MOPIBHIIBHO-TIPABOBE JOCHikeHHsS. [IpaBa moguHU
B YKpaiHi Ta y 3apyODKHUX KpaiHaxX: MpoOJieMH Teopii Ta HOPMATUBHO-TIPaBOBOI
periaamMeHTanii : KojgekTuBHa MoHorpadis. [3a 3ar. pex. H. B. Mimunoi]. JIbBiB-
Topyns : Jlira-Ilpec, 2020. 392 c.

29. B Uexwuu ¢ 22 okT0ps BBOAAT x)ecTkui kapantuH. URL : https://112.ua/mir/
v-chehii-s-22-oktyabrya-vvoditsya-zhestkiy-karantin-554381.html.

Information about authors:

Shevchenko A. Ye.,

Doctor of Law, Professor, Honoured Lawyer of Ukraine,

Head of the Department of Theory, History of Law and State and
Constitutional Law

University of State Fiscal Service of Ukraine

31, Universytetska str., Irpin, Kyiv region, 08201, Ukraine

Kudin S. V.,

Doctor of Law, Associate Professor,

Professor at the Department of Theory, History of Law and State and
Constitutional Law

University of State Fiscal Service of Ukraine

31, Universytetska str., Irpin, Kyiv region, 08201, Ukraine

462



